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TO THE 


FIRST EDITION. 


\ F ER having fo fully in the Title-page indicated to the 


Purchaſer what he is to expect in theſe Volumes, there is 


f little Need, it is hoped, to beſpeak his Favour, by way of 


Preface; for if the very many imperfect pieces of Conveyancing that 


have been, and daily are, publiſhed, moſt of which too are merely 
trifling, find a ready Sale, furely a Work, like this, comprehending 
the whole Art, both in Theory and Practice, muſt meet with a pro- 
portionable Reception, and ſuitable Encouragement, 


T) he Neceſſity there is for all thoſe who make Conveyancing their 
Buſineſs, to be thoroughly grounded in its Fundamentals; well read 
In the various Kinds and Tenures of Eſtates, and the Opinions, Re- 
ſolutions, and Determinations of our Courts, in Caſes relating there- 
to; intimately acquainted with the ſeveral Ways of Practice; nicely 


{killed in the peculiar Stile and Manner of Drawing; and ſufficient- 
ly ſtored with the beſt Precedents and Forms; is too evident to re- 
quire inzulcating here. From whence elſe, but a Want thereof 


in too many of the Practiſers, could ſpring thoſe, almoſt numberleſs 


Suits, that have from Time to Time filled our courts of Judicature ; 


to the great Trouble and Detriment of many Purchaſers, and the 
no {mall Diſgrace of a well governed State? Since, if any Human 

Affairs can be tranſacted free from Errors, Uncertainties, and De- 

ceit, undoubtedly that of Conveyancing may, and ought to be. 


Bauch being the End in View, the Editor was unwilling to neglect 


the Opportunity, which he flattered himſelf he had, of facilitating 


to Gentlemen the Progreſs to and Attainment thereof : For having 
by him a very large Collection, made by the late induſtrious and 
V | well- 


The PRE F ACE. 


well: e Mr. Mood, during his many Years Practice, of Fakes 


in all the Branches of Conveyancing, ſettled by the molt able Hands, 
beſides ſeveral other curious, uncommon, and choice ones, which 


ſome worthy Gentlemen of the Law, the Editor's J. Worrallis par- 


ticular Friends, have favoured him with, there was nothing more 


wanting to compleat the Practic Part EY this Work, but to ſelect 
out of them ſuch as were proper to be retained, and methodizirig 
and diſpoſing the Whole in their natural Onder; ; Which hath ac- 


cordingly been done : And moreover, as well for avoiding Repeti- 
tions, and unneceſſarily ſwelling this Work into too great a Bulk, as 


alſo for the greater Eaſe in turning to, upon any particular Occafion, 


the Deeds, &c. have been, as it were, diſſected; and their ſeveral 


component Parts diſtributed under proper Heads. As for the Theo- 


retic Part of the Work, it was compiled by the late Mr. S$a/zhouſe 
from all the Books of the beſt Authority and Repute in the Law; 
and no Care or Pains were ſpared by him to make the ſame clear, 
eaſy, and uſeful; and may be ſafely relied on; all the Particulars 
having been extracted in the very Words of the e e | 


or as near thereto as conveniently could be. 


« In the a Edition the ate Care was taken to preſerve 


the Favour of the Public, by adding References to all the Mo- 
s dern Books of Authority; alſo a great Number of curious Manu- 
e ſeript Precedents by Favour of Perſons eminent in their Profeſ- N 


« ions.“ 


And in this Third Edition 1 many Authorities are added to the 


Citations and other Improvements. 
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* e 1 . . 


\ Z 
| Of Conveyancing in general. 
| SECT, I. 
Conveyancing, what. 


5 or ſend into another Place; and by Analogy ſtands for the making over or tranſ- 
ferring Eſtates, Cc. | pos | 


ONVEYANCING is the Art of transferring whatſoever is alienable in due Defoition of 
Form of Law. . 3 : Convey- 
The Word Conveyancing is derived from the Latin Convebo, to convey, to carry àncing. 
Derivati 
2 Defaition 


' Conveyancing is a Noun Subſtantive, Appellative; and by Ufe is become a Technical Term of the Name. 


for (or the Name of) the Art of conveying or transferring Eſtates, Ec. from one to another. 
He who makes it his Buſineſs to draw and peruſe the Writings or Inſtruments by which 
Eſtates, Sc. are conveyed, is called a Conveyancer. 4 


Conveyancing is an Art, becauſe it is a practical Habit, including (beſides the Theory of Convey- 
the Law relating thereto, the Knowledge of the Facts, and all other requiſite Circumſtances) ancing, 


à certain Dexterity in making the Deeds or Inſtruments of Conveyance according to Law. 


It is the Art of transferring whatſoever is alienable; for to transfer is to grant, ſell, aſſign Ty transfer, 


or make over ; all which Actions, in a legal Senſe, can only be of Things alienable. 


what. 


And the Act or Deed, whereby whatſoever is alienable is conveyed, muſt be in due Form of Due Fama 


| Law, i. e. in ſuch Form us the Law requires, as well with Regard to what is conveyed, as 
to the Parties, the Kinds of Deeds, their conftituent Parts, the Manner of executing them, 
and their Uſes and Effects, &c. See ſtat. 50 Ed. 3. c. 6. 13 Eliz.c. 5. 27 Eliz.c. 4. 


EU N R 
What Eftates or Things may be conveyed, &c. 
EE as to Eſtates of Inheritance. 

8 A2 Eſtate in Fee-ſimple is tranſmiſſable in its very Nature, 


1. To the Succeſſor in Bodies Corporate. In this Caſe the Nature of the Corporation e' Anal. 


directs the Rule of Succeſſion: | by | 
2. To the Heir in the Caſe of Perſons natural, by Deſcent: Of which vide Chap. 2. F. 2. 


pPaſtea p. 20. | | 3 
3. Or to any other Perſon, by Alienation: Vide Chap: 2. §. 3. P. 453 


An Effate in Fee-tafl, as to its incidental Qualities, may be conſidered either, 
1. In Relation to the Hereditary Tranſmiſſion thereof, purſuant to the Rules of Deſcents. 
Vide Chap. 2. F. 2. p. 20. | | 


2. Or in Relation to the Alienation thereof; for regularly, by the Stat. of J/eftm; 2. De 
Bonis Conditionalibus, it cannot be alienated, ſo as to bar the I ue, Rever/fion, or Remainder ; 


but ſee of Fines and Recoveries poſt, Chap. 6. H. 4. Pp. 330. 


Vor. I. | | | B I . A3z 


$. 30. P · 73. 


do 


Conveyancing in general. 3 


THale% Anal. 


9. 31. p. 77 · 


Hale's Anal. 
9. 37. p. 94+ 


As to Eſtates [eſs 4 Jnheritance. 


States which are leſs than Inheritance, (as by Leaſes for Years, Ge.) . 
Fer Tenancy of Will, are transferrable from one to . unleſs particularly reſtrained roy” 5 


Condition or by Limitation. 


Cuſtomary Eſtates, or Tenancy by nen or by Copy of Court-Roll, may be cransferred, 
1. By Hereditary Deſcent. Vide Chap." 2. * 2. P. 20. 
2. Or by Surrender. | 


Perſonal- Eſtates either in Poſſeſſion or Action may be cranford or ed, ( I ) By 
Succeſſion, (2.) Devolution, (3.) Prerogative, (4.) Cuſtom, (5.) Judgment and Execution, 
or (C.) Sale in a Market overt; of which vide Chap. 3. P. 119. 


SECT. IN. 


By whom and to whom Eflates may be conveyed. 


N Eſtate cannot be limited to the Party himſelf, who gives it on a Grant at Common | 
Law; but a Man may covenant to ſtand ſeiſed to the Uſe of himſelf for Life, Ec. : 


2 Danv. Ar. 158. 10 Lin. 201, Rep. 127. 4. Mod. 121, 238. 


A Man cannot hy the Rule of Law give bimſelf an Eſtate in Poſſeſſion or Remainder, un- 


leſs perhaps in ſome Caſes by Concluſion. Co. 127. a. 10 Vin: 201. 


If a Man gives to . for Life, reſerving the Reverſion to himſclf for Life, the Remainder 7 
over to another, it is a void Reſervation of the Reverſion to him. 42 AJ. Dubitatur. 10 Fs 


202. 
So an Eſtate cannot be limited to the Heir of the Done on a Grant. id. 


If a Man gives to one for Life, the Remainder to the right Heirs of the Donor, it is a void 
Remainder, becauſe he cannot make his right Heir a Purchaſer, without departing with the 
Fee out of himſelf, for the Heir and Anceſtor. are Correlatives and one Thing in the Eye of 
the Law. 10 Vin. 202. Ef 1 Med. 98, 237. 

So if the Gift be to him in Tail, Remainder to the right Heirs of the Dope: Co. Lit. 22. B. 


A Man cannot leaſe to one for Life, reſerving a Fee-tail to himſelf, he having a Fee be- | 


fore. 10 Vin. 201. 
So if Tenant in Fee levies a Fine to one for Life, reſerving a Tail to himſelf, it is no 3 
Til. Dia, 
If one leaſes for Life, Remainder to the Heirs Male of his own Body ; this is a void Re- 
mainder, for the Donor cannot make his own right Heir a Purchaſer of an Eſtate-tail, with- 
parting with the whole Fee- ſimple out of him. 


ut if one makes a Feoffment in Fee to the Uſe of himſelf for Life, wa then to the Heirs 
Male of his Body, this is a good Eſtate-tail executed in himſelf, being raiſed out of the Eſtate 


of the Feoffees which the Feoffor departed with. Co. Lit. 22. 3. 


So if one covenants to ſtand ſeifed to the Uſe of his Heirs Male on the Body of his ſecond | 
Wife, he takes an Eſtate for Life by Implication, and ſo it is an Eſtate-tail executed in him- . 


ſelf. Miiford's Cale, 2 Lev. 75. Vent. 372. Raym. 228. Mod. 98, 3225 159. 3 Keb. 
229, Ec. 


But if one makes a Leaſe and Releaſe to the Uſe of himſelf for ninety-nine Years, Re- 


mainder to Truſtees for twenty-five Years, Remainder to the Heirs Male of his own Body; 


this Limitation to the Heirs Male of, Sc. is void, there being no Eſtate of Freehold limited to 
ſupport it, and one cannot be implied contrary to the Intent of the Conveyance, and this Eſtate 


takes Effect out of the Seiſin of the Truſtees, and is not like Mitford's Caſe, where one cove- 
nanted to ſtand ſeiſed to the Uſe of the Heirs of his own Body; and even in that Caſe Powel 


ſaid, if there had been an expreſs Eſtate (I ſuppoſe he intended for Years) limited to the Co- 


venantor, it would have been otherwiſe. Salk. 679. 


If one levies a Fine to the Uſe of his Wife for Lite,” the Remainder to the Uſe of his eldeſt | 
Son, and the Heir Male of his Body, and for Want of ſuch Iſſue, to Uſe of his right Heir; 
this Limitation to Uſ of his right Heir is merely void, and he hath a Reverſion and not a 


Remainder in him. Leon. 182. 
See more in the zd Section of the 2d Chapter concerning the Acquiftt tion of re real _—— by Par: 


eaſe, P. 45. 
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Ch. I. f. 4 Conveyancing in general. 3 


=  Succeſſi jon, (2.) By Devolution, (3.) By Prerogative, (4.) By Cuſtom, (5) By Judgment I 25 70, 82. 5. 


— En nnntt 


SECT. IV. 


P The 22 Ways and Means wobereby Properties i in Elates may be acquired, or con- 


| veyed i in general. 


By at of Law. 


T H K R E is a various Acquiſition of Things by Ali of Low according to their ſeveral Hale's Anal. 


Natures, whether they are of Inheritance, Freeholds or Chattels, p. 82. F. 33. 


Firſt, As to Epates of Inberitance the Titles of Acqueſts therein by Act of Law ſeem to be | 


wy two Kinds, viz. | 
Such as are applicable to all Eſtates of Inheritance whether in 7 ail or in Fre-fimple; for 


if 5 in Jail, the Manner of the Limitation directs the Deſcent; but an Inheritance i in Fre. ſimple 


is directed by the Rules of Deſcent. 


2. Or ſuch as are applicable only to the Acqueſt of Eſtates in Feeſimple; the Acquiſition 


thereof may be (1.) By Preſcription or Cuſtom, (2. ) Or by Eſcheat. 


| Secondly, 4 to Eftates of Freehold, the Acqueſt by: Act of Law of dh is only by . 


7. hirdly, And as to Chattels Real or Perſonal by Act of Law thiy may be acquired, (t.) By Hale's Anal. 


Execution thereupon, (6.) Or by Sale in a Market overt. » 33 


By Means of the Party. 


A Property i in 15 Eſtates may be acquired or transferred by Means of the Party. Hale's Anal. 
| (1.) By Conveyance, (2.) Or by Forfeiture. pi. 85:4. 34 
Note; Theſe Acqueſts are by Right or Title, there are alſo others by Wrong, which are, | 


(..) Toa Freehold, as Abatement, Diſſeiſin, Intruſion, Uſurpation ; or (2.) To a Chattel, as 
Ejectment of Farm, or Ejectment of Gard, But theſe Acquiſitions by Wrong do not gain a 
: Property, though they do the Poſſeſſion. 


And a Property in Perſonal Eſtates may be acquired or transferred by Means of the Party, Hale's Anal. 


| 1 edicts VIZ. 85 1 Y By an (2, ) By Contract, (3. ) And by 3 P- 71. 5. 28. 


By a Mix'd Ack. 


AN D ape in Perſonal Eftates may be acquired by a Mix'd 48, partly by An of 
Law, and partly by A of the Party. And thus Things in Action, as well as in Por- 
ſeſſion, are e able two Ways: (I.) By A# of the Party, with Cuſtom Co. operating; thus 
a Bill of Exchange is aſſignable. (2.) Or, By Operation of the Law, — with the _ 
or 3 of the AE 3 As F orfeitures of ſeveral Kinds. 
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CHAP II. 


; Of the different Ways of e o2 Conveying 


Real Eltates in PO and of clatming Titles 
thereto. 


6 s Er. I. 


Of the Arqui jim of Real Eſtates by Entry, . therein f Ocupancy. 
(A) Of Entry in | general. | 


Tenements or Hereditaments to which he has a Title of N and takes Poſſeſſion of 
Adem. Terms de la Ley, Tit. Entry. * 3 131. 


: A N Romy i is [kin a Man edters perſonally, or another by his G. into any Lands, Lacy what; 


And 


ö 
i 
FY, : 


4 enter. "PEEL 
Property by And Property gained by Entry, is where a Man finds a Piece of Land that no other poſ- 
Entry, what ſeſſes, or has Title unto, and he that ſo finds it enters; this Entry gaineth a Property. Bac. 


it is, L. Tracts, p. 126. 


De of This Law ſeems to ; 
en ok nderſtood to thoſe that will till and manure it, and ſo make it yield Fruit. 1519. 


ER: But this Manner of gaining Land was in the firſt Days, and is not now of Uſe in Eng- 


e land ; for that by the Conqueſt, all the Lands of this Nation were in the Congueror's Hands, 
. Titles before and appropriated unto him; except religious and Church Lands, and the Lands in Kent, 


and after the hich by Compoſition were left to the former Owners, as the Conqueror found them; ſo 


Conqueſt, 


without any ſuch Title, are in the Crown, and not in him that firſt enters, as it is by Land 


left by the Sea; this Land belongs to the King, and not to him that has the Lands next 
adjoining, which was the ancient Seabanks. This is to be underſtood of the Inheritance of 


Lands, viz. that the Inheritance cannot be gained by the firſt Entry. Bac. L. Tra#s, p. 2 6. 
But an Eſtate for another Man's Life by our Laws, may at this Day be gotten by Entry: 


As a Man called A. having Land conveyed unto him for the Life of B. dieth without ma- 


ants a6 king any Eſtate of it, there, whoſoever enters into the Land after the Deceaſe of A. getteth 


„ the Property in the Land for the Time of the Continuance of the Eſtate which was granted 
to A. for the Life of B. which B. yet liveth, and therefore the ſaid Land cannot revert till 


B. dies. And to the Heir of A. it cannot go, for that it is not any Eſtate of Inheritance, 


but only an Eſtate for another Man's Life; which is not deſcendable to the Heir, except he 


be ſpecially named in the Grant, viz. To him and his Heirs. As for the Executors of A. 
they cannot have it, for it is not an Eſtate Teſtamentary, that it ſhould go to the Execu- 
tors as Goods and Chattels ſhould; ſo as in Truth no Man can intitle himſelf unto thoſe 
Lands; and therefore the Law preferreth him that firſt enters, and he is called Occupans, 
and ſhall hold it during the Life of B. but muſt pay the Rent, perform the Conditions, and 
do no Waſte, and he may by Deed aſſign it to whom he pleaſes in his Life-time; bur if he 
dies before he aſſign it over, then it ſhall go again to whomſoever firſt entereth and hold- 


eth; and ſo all the Life of B. ſo often as it ſhall happen. id. 126, 127. But ſee more | 


concerning Occupancy in the Diviſion (D) poſt. p. 16. 


Likewiſe, if any Man does wrongfully enter into another Man's Poſſeſſion, and put the 


Diſſeifin, right Owner of the Freehold and Inheritance from it; he thereby gets the Freehold and In- 
heritance by Diſſeiſin, and may hold it againſt all Men, but him that bath Right, and his 


Heirs, and is called a Diſſeiſor. Bac. L. Fradts, p. 127. 


Or if any one dies ſeiſed of Lands, and before his Heir does enter, one that has no Right 
does enter into the Lands, and holds them from the right Heir, he is called an Abator, and 


Abatement. | 
5 is lawful Owner againſt all Men but the right Heir. IId. 


In what Time next after the Diſſeiſin) do continue their Poſſeſſion, and die ſeiſed, and the Land deſcend to 
an Abator, or his Heir, they have gained the Right to the Poſſeſſion of the Land againſt him that hath 


1 may Right, till he recover it by fit Action real at the Common Law. And if it be not ſued for 
at the Common Law within ſixty Years after the Diſſeiſin, or Abatement committed, the 


right Owner has loſt his Right by that Negligence. Bac. L. Tracts 127. EK de 
And if a Man has divers Children, and the elder, being a Baſtard, does enter into the 


Where the Land, and enjoyeth it quiecly during his Life, and dies thereof ſo ſeiſed, his Heirs ſhall 


hg 
pat hall hold the Land againſt all the lawful Children, and their Iſſues. Bid. 


Inherit. Note; The Titles, Entry, Occupancy, Diſſeiſin, Abatement, Sc. being very extenſive and 


neceſſary to be known, they are hereafter more particularly treated of. 


(B) Entry congeable. 


I F the Conuſee of the Statute ſues an Extent, by which the Lands of the Conuſor are ſeiſ- 


Entry in what : 
Caſes conge- enter into the Land before the Liberate executed, for this Liberate is a ſufficient Warrant for 


able. his Entry. 2 Danv. Abr. 585. 9 Vin. 441. : 0 


After an Extent upon a Statute- Merchant, Staple or Recogniſance returned, the Conuſee 


8 Fx. may enter without any Delivery by the Sheriff, by Force of the Liberate. 2 Inſt. 678. But 
by 1 Vent. 41. in an Execution upon a Statute-Merchant there is no Need of a Liberate, as 


rent upon a - 0 
Statute: there is upon a Statute-Staple, for in Caſe of a Statute-Staple the Conuſee can bring no Eject- 


ment before the Liberate. 


A Liberate made to the Sheriff to deliver the Land to himſelf is void, and an Entry in 


that Caſe is void. 2 Danv. Abr. 785. 9 Vin. 441 


8 . 


be derived from this Text, Terra dedit filiis hominum, which is to be | 


that no Man but the Biſhopricks, Churches, and the Men of Kent, can at this Day make 
any greater Title than from the Conqueſt, to any Lands in England; and Lands poſſeſſed | 


And if ſuch Perſon, Abator or Diſſei ſor (ſo as the Diſſeiſor has quiet Poſſeſſion five Years 


ed into the Hands of the King, the Conuſee after a Liberate is ſued (but not before) may 


45 r 7 98 x: my F Sg" 37 p *. 2 : 


2 4. 8. 7 . | Entry. 


5 


; 11 the King ſeiſes certain Lands, upon which an Oufter le Mayn is ſued to the Eſcheator to Ouſter le 


deliver this Land to the Party again, he may after enter into the Land before any Execution . 


of the Writ, becauſe there is a Judgment given before that the Hands of the King ſhall be 
removed. 2 Danv. Abr. 785. 9 Vin. 441, | 


Upon an Elegit, if the Sheriff rakes an Inquiſition, though the Sheriff does not deliver the Elegit. 


Land to the Party Plaintiff, yet the Plaintiff may enter preſently after the Inquiſition taken, 


before the Return thereof to the Court, without any Liberate to him directed. 9 Vin. 441. 


If a Judgment be reverſed in a Writ of Error againſt the Heir of the Recoveror, the De- Error. 


mandant may enter upon him without more, though he be in by Deſcent, but he cannot upon 
the Tertenant without a Scire Facias. 3 Danv. Abr. 298, 299. 10 Vin. 535. | | 


If a Man recovers in a real Action, and the Tenant dies before Execution; yet the Deman- Recovery, 


dant may enter upon the Heir, becauſe the Record binds his Title: So though it be of Lands 


in Tail. Bid. 299. Otherwiſe in a falſe or feint Action. Co, Lit. 361.6. 10 Vin. 536. 


So if a Man recovers in a real Action, though there be two, three or four Deſcents before 


| his Entry, yet he may enter upon thoſe to whom deſcended, becauſe the Recovery binds the 


Blood, and diſproves the Title. 3 Danv. Abr. 299. 10 Vin. 536. 
And if after a Recovery in a real Action, and before Execution, a Stranger enters and dies 


ſeiſed, yet the Recoveror may enter upon his Heir. Vid. 


If a Man recovers in a Writ of Right of Advowſon, and after, at an Avoidance, a Stranger 


: Preſents, yet when the Church is void again, the Recoveror may preſent. Bid. 10 Vin. 536. 


If there be a Recovery in an Ejectment, the Plaintiff may enter and execute his Judg- 


ment, and the Aſſiſtance of the Sheriff is only to keep the Peace. Far. 66, 69. 5 


He that recovers may as well enter after the Year as within the Year againſt him, upon 


: whom the Recovery was had. 3 Danv. Abr. 299. 10 Vin. 536. 


But he cannot enter upon a Stranger to the Recovery after the Year. Bid. 10 Vin. 536. 
He cannot enter after a Deſcent caſt. Bid. and Fitz. Entry Congeable 35. Sed vide ſupra. p. 4. 
In all Caſes where the Writ demands Lands, Rent, or other Thing in certain, the Deman- 


dant after Judgment may enter, or diſtrain before any Seiſin delivered to him by the Sheriff. 
Co. Lit. 34.6. | | | 


But in Dower where the Writ demands nothing in certain, the Demandant, after Judg- 
ment cannot enter or diſtrain till Execution ſued, upon which the Sheriff delivers the third 


Part in certain. Mid. 


So where the Wife of one Tenant in common demands the third Part of a Moiety, ſhe 


cannot, after Judgment, enter till the Sheriff has delivered her the third Part, though it is 


thereby reduced to no more Certainty than it was. Co. Lit. 34.6. 

one recovers in an Aſſiſe, or Aſſiſe of Mordantceſtor, he may enter and execute the 
Judgment without being put in Seiſin by the View of the Jury. Moor 54. pl. 156. but it 
was ſaid in this Caſe, that if he be again diſſeiſed, he ſhall not have a Rediſſeiſin but a Poſt- 
Diſſeiſin. Bid. 8 


An Entry ſhall be intended to be a good Execution of a Recovery without a Writ of Sei- 
ſin. T. Jones 20. | | 


Lan 


There is a Difference between a Feoffment and an Entry; for a Man may make a Feoff- Entry within 


Lands, within the View, where he may actually enter without Fear; for it is one Thing to 
Inveſt, and another to Deveſt. Co. Lit. 252. 4. b. | | 


ment of Lands in another County, and make Livery within the View, although he might View. 
enter peaceably to make Livery. Pollex. 47. But a Man cannot make an Entry into the 


If the Diſſeiſee enters into the Land, and continues in it with the Diſſeiſor, and manures it What ſhall by 


Eſtate. 2 Danv. Abr. 790. 10 Vin. 454. | | 
And if he enters and takes the Profits as Leſſee at Will of the Diſſeiſor, or in any Man- 
ner, this is an Entry, and reduces his Eſtate. Did. | 
And if he commands a Stranger to put the Cattle of ſuch Stranger into the Land to feetl 
there, this is an Entry in Law into the Land. 2 Danv. Abr. 790. 10 Vin. 484. 
If A. Leaſes to B. for Years, the Remainder to C. in Fee, and A. comes upon the Land to 


make Livery, and B. to take it, this ſhall not be ſaid any Entry of B. to veſt the actual Poſ- 
ſeſſion in him till Livery made, for then the Remainder would be void, which would be 
againſt the Intention of the Parties. Co. Lit. | 


9. 5 


49. be 
If an Entry is made to a ſpecial Purpoſe, ſuch Entry ſhall be guided by the Intent, and 


tied up to that 3 Purpoſe: As if it is agreed between Diſſeiſor and Diſſeiſee, that the 


Diſſeiſee ſhall releaſe all his Right to the Diſſeiſor upon the Land, and accordingly the Diſ- 
ſeiſee enters into the Land, and delivers a Releaſe; there this is a good Releaſe; and the 


Entry of the Diſſciſee being for this Purpoſe, does not avoid the Diſſeiſin. Co, Lit. 49. l. 


Lil. Conv. 131. 


Vor. L | — | But 


with him, claiming nothing of his firſt Eſtate, yet this is an Entry that will reduce his firſt _ 4 


an Entry 


Eſtate. 


6 \ - Entry. 
But if the Diſſeiſor makes a Feoffment to the Diſſeiſee and others, there, though the Diſ- 
ſeiſee comes to take the Livery, yet when the Livery is made, the Diſſeiſee is remitted, 
Co. Lit. 49. 6b. 8 „ | | | 
If the Diſſeiſce comes upon the Land and puts his Foot in, but takes no Profits, but the 
Diſſeiſor ouſts him, this Entry does not ſettle any Eſtate in him (at the Election of the Diſ- 
ſciſce, as it ſeems) for the Diſſeiſee may have an Aſſiſe of the firſt Diſſeiſin. 2 Danv. Abr. 
791. gVin. 45% ES : LS 
If I have a Houſe and Land adjoining to a Plot of Land in Queſtion between me and an- 
other, and I ſtand upon one Piece of the Stone Wall, which is my own Soil, and put my 
10 Hand through a Wall made of Lime and Laths which ſtands upon the Land in Queſtion, 
* and there deliver a Leaſe ſealed to try the Title, this is a good Entry, though I do not 
; come within the Plot in Queſtion: id. 9 Vin. 454 5 . 
If a Baſtard Eigne after his Father's Death enters, and invites the Mulier Puiſne to ſee the 
Houſe, Pictures, c. or to dine, hunt, hawk or ſport with him, or the like, upon the Land 
deſcended, and the Mulier comes upon the Land accordingly; this is no Interruption of the 
Poſſeſſion of the Baſtard, becauſe he came by his Conſent, ſo that the coming upon the Land 


could be no Treſpaſs. Co. Lit. 245. b. 368. a. | ES . 
But if the Mulier of his own Head comes upon the Ground, and cuts down a Tree, or 


(| digs the Soil, or takes the Profits, theſe are Interruptions ; for rather than the Baſtard ſhall \ 
5 puniſh him in an Action of Treſpaſs, theſe Acts ſhall amount to an Entry in Law. id. | 
i ; 80 if a Mulier puts his Beaſts into the Grounds, or commands a Stranger to put in his 
tit Beaſts, theſe Acts without Words amount to an Entry, for Acts without Words may make 
W an Entry, but Words without an Act, viz. Entry on the Land, &c. cannot. Did. See 

3 Leon. 144. 5 1 5 


If the Diſſeiſor requeſts the Diſſeiſee to go to the Cellar, and ſee the Antiquity of, c. 
j this is no Entry to abate an Aſſiſe brought by the Diſſeiſee. Pl. Com. 93. e 
[FR So if the Diſſciſee ſeeing ſeveral cut Wood upon the Land, goes upon the Land and ad- 
in moniſhes them at their Peril to deſiſt; this is no Entry to abate his Writ, J%id. Bulſt. . 
2 Brownl. 231, 239. _— OD : | | | 

| Such Entry as will abate a Writ ought to be unto the Thing demanded, and with an In- 
ith tent to have the Thing demanded. 2 Bulſt. 9. 2 Brownl. 231, 235. 1 85 ET 
„ Where the Beaſts of him that had a Right ſtrayed of their own accord into the Land, and 


* 


| it was held no Entry, vide Leon. 110. 5 . | 
| If the Office of Keeper of a Park is granted to one, who is thereof diſſeiſed, and he brings 
| aan Aſſiſe, and, pending his Aſſiſe, enters into the Park, kills a Stag, and takes a Shoulder 
[+ of it for his Fee, this is no ſuch Entry as to abate his Writ, for that his Entry was not as 

„ an Officer ad cuſtodiend, but as a Wrong-doer to kill, Sc. Bulſt. 4, 8, 9. 5 
i If a Man has Common in J. S.'s Lands, between twenty- fifth March and twenty. ninth Sep- 


| lember, and he brings an Aſſiſe for it, and at Chriſtmas puts in his Beaſts, this is no Entry to 
| abate his Writ; for it cannot be intended for the ſame Common. 2 Brownl. 238. 
* If a Tenant for Life levies a Fine with Proclamations, and he in the Remainder within five 
"oF Years after the Death of Tenant for Life directs one to deliver a Declaration in Eje&tment 
i to the Tenant in Poſſeſſion, which is done accordingly, yet this is no Entry to avoid the 
1 „ ave i it was the Declaration which contained the Leaſe upon which the Ejectment 
| | was brought. | | e | „„ 
1 Where an En- If a Diſſeiſor leaſes ſeveral Parcels of Land to ſeveral Men for Years, and after the Diſ- 
_ 0 = ſeiſee enters upon one in the Name of all, this is a good Entry for the Whole, becauſe there 
Entry for the is but one Tenant to the Precipe, who is the Diſſeiſor, who is only Tenant of the Freehold. 
Whole. 2 Danv. Abr. 786. ꝙ Vin. 446. „ e 15 TY 
If he leaſes the ſeveral Parcels for Life, the Entry upon one Leſſee in the Name of the 
0 ee 5 good for no more than that Leſſee had in his Poſſeſſion. Co. Lit. 2 52. 5. And. 28. 
4 Leon. 8. | 1 | . 
But if his Entry was taken away in that one Parcel, and not as to the others, then he gains 
no Poſſeſſion in the others, but in that Parcel only. Kel. 20. 6. | „ 
Leſſee for Years being in a Houſe, let with a Cloſe, the Leſſor enters into the Cloſe, and 
makes Livery ; (Leſſee being in the Houſe) it is void as well for the Cloſe as the Houſe; 
for when a Houſe and Land are demiſed, the Houſe is the Principal, and the Land is the 
Acceſſory, and Poſſeſſion of the Houſe is a good Poſſeſſion of the Land; for the Tenant | 
cannot be in Poſſeſſion of every Part of the Land at the ſame Time: But Poſſeſſion of the 
Houſe and ſome Part of the Land, is a good Poſſeſſion of the Reſidue. 2 Kep. 31. 5. 
Moor pl. 397. 2 Roll. Abr. 4: Co. Lit. 48. b. Dyer 18. b. Bro. Tit. Feoffment 66. But 
i Moor 11. contr, | 555 OY. CRE”. TY 
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Sh . i 3 "Entry. 
: = a Man be dificiſed of two ſeveral Acres (Ho both lie in the 2 County) by two ſe- 


veral Perſons, and after enters into one Acre in the Name of both, this is not an Entry into 


the other Acre, for the Entry of a Man to continue his Freehold or Inheritance muſt enſue 
his Action for Recovery of the ſame, and each Diſſeiſor is a ſeveral Tenant of the Free- 
hold; and as he muſt have ſeveral Actions againſt them for the Recovery of the Land, ſo 
his Entry muſt be ſeveral. Co. Lit. 252. b. Kelw. 20. b. And. 28. 

Where the Poſſcſſion is in no Man, but the Freehold in Law is in the Heir who enters, 
(where the Anceſtor died ſeifed) there a general Entry into one Part reduces all into his 
actual Poſſeſſion. Co. Lit. 15. 5. Lil. Conv. 131. Sed vide Leon. 265. 

But if in this Caſe the Entry be ſpecial, viz. that he enters only into that Part and no 
more, this reduces that Part only into actual Poſſeſſion. Co. Lit. 15. 6. 

Where an Entry ſhall veſt or deveſt an Eſtate, there muſt be ſeveral Entries 67 the Langs 
are in the Poſſeſſion of ſeveral Perſons) into the ſeveral Parcels of the Land in the ſeveral 
"Tenants or other Perſons Poſſeſſions. Co. Lit. 15. 6. Lil. Conv. 131. 

Poor if the Lord enters into Parcel generally for a Mortmain, or the Feoffor for a Condi- 
tion broken, or the Diſſeiſee into Parcel, generally ſuch Entry in theſe and the like Caſes 
| ſhall not veſt or deveſt but for that Parcel. But where a Man dies ſeiſed of divers Parcels 
in Poſſeſſion, and the Freehold in Law is caſt upon the Heir, and the Poſſeſſion in no Man, 


there the Entry into Parcel generally (In the Name of all the Lands and Tenements in which 


He has a Right to enter, within all the Towns of the ſame County) will veſt the actual Poſſeſſion 

of the Whole; but if he enters only into that Parcel and no more, (without ſaying in the 
Name of the IWhole,) there it reduces that Parcel only into actual Poſſeſſion. Lit. §. 417. 

Co. Lit. 15. b. 252. 6. Hard. 400. Lil. Conv. 131, 132. 

If a Man diſſeiſe me of one Acre at one Time, and after at another Time diſſeiſe me of 

another Acre in the ſame County, in this Caſe my Entry into one of them in the Name of 

both is good, for that one Aſſiſe lay againſt him for both Diſſeiſins. Co. Lit. 252. b. 
Otherwiſe if the ſeveral Acres lay in ſeveral Counties, for then there muſt be ſeveral Ac- 

tions, and conſequently ſeveral Entries. Bid. 

Anciently, if a Man had leaſed ſeveral Parcels of . in a Town, for the T rial of the 

Title in an Ejectment, he ought to have entered into every Part, and then to have delivered 

the Leaſe of all. Win. go. Godb. 72. Vide Sid. 223. 

If U enfeoff a Man of one Acre upon Condition, and at another Time I enfeoff him of 

another Acre in the ſame County, upon Condition alſo, and both Conditions are broken, an 

Entry into one Acre in the Name of both is not ſufficient, but ſeveral Entries muſt be made 

| in reſpect of the ſeveral Conditions. Co. Lit. 252. b. 

But an Entry into Part of the Land in the Name of all the 1 ſubject to one Condition, 

is good, though the Parcels be feveral, and in ſeveral Towns. Co. Lit. 252. 6. 


If A. a B. of Lands in three Towns, and levies a Fine with Proclamations of the 


Lands in one Town to C. in Fee, and the Diſſeiſee within five Years enters into the Lands 
in the other two Towns only (being in the Poſſeſſion of the Diſſeiſor) in the Name of all the 
Lands in the three Towns; by this the Eſtate of the Conuſee in the third Town was not de- 
veſted. 2 Danv. Abr. 787. ꝙ Vin. 447. 


If a Rent deſcends to an Aunt and Niece as Coparceners, and the Aunt has the Niece in Where an En- 


Ward, (viz. as Guardian in Socage) and takes the Rent to her own Uſe, and never claims try by one 


to the Uſe of the Niece, yet this Seiſin of the Aunt ſhall be an actual Seiſin for the Niece, 

for in Law the general Seiſin of one is in both, and here is not any expreſs AR that her En- 
try was to her own Uſe. 2 Danv. Abr. 792. 9 Jin 457. 

If Lands deſcend to two Coparceners, and a Stranger abates, and after one enters gene- 


rally into the Land; this ſhall be an Entry for both, and ſettle the Poſſeſſion in both. But 


if after ſuch Abatement one Coparcener enters into che Whole to her own Uſe, this ſhall not 
ſettle any Poſſeſſion in the other, but all the Eſtate ſhall be in herſelf by the ſpecial Entry. 

2 Danv. Abr. 792, 794. in. 457, 460. 
Where one Parcener after the Death of their Anceſtor enters ſpecially, claiming the whole 
Land, and taking the whole Profits, ſhe gains the Moiety of her Siſter by Abatement. Co. 
Lil. 243. J. 373. 5. Dalt. 62. | 

But where one Parcener is in Poſſeſſion, and the other enters, and claims all expreſly, 
this will not diſpoſſeſs her Fellow, for her Poſſeſſion is over all lawful as well before ſuch 
Claim as after, ſo that there is no Poſſeſſion altered by ſuch Claim, and one Parcener, 


ſhall ſerve for 


another. 


Jointenant or Tenant in Common, cannot diſſeiſe ' his Fellow but by an actual Ouſter. = 


2 Danv. Abr. 794. 9 Vin. 460. 

| When one Parcener enters generally, * takes the Profits, this ſhall be accounted in Law 

the Entry of both, and no deveſting the Moiety of her Siſter. Co. Lit. 243. b. 273. b. 
And ſo, where FAR Huſband of one of the Parceners enters. on 62. Moor 59. pl. 268. 


I 


— —e—ẽ 


If Lands come to two jo Common, and one enters into it generally, this ſhall be 4 Ea- 
try for both. 2 Danv. Abr. 792. A general Entry by one Tenant in Common, is an Entry for 


all the reſt. Carter 176. For a general Entry ſhall always be taken according to Right, as 
being under Conſtruction of Law, and therefore ever conſtrued lawful. Moor 868. pl. 1201. 


If a Man deviſed Lands held in Capite by Knights Service to his younger Son, the Deviſe 
was void for a third Part, and the Deviſee entered generally into the Whole, the Entry was 


in Law for the eldeſt alſo. So if the Deviſee after his Entry makes a Leaſe for Years of the 


Whole, yet this ſhall not be any ſuch Explanation of his Entry, but that his Entry ſhall be 
ſaid an Entry for both; and ſo if the Deviſee levies a Fine of the Whole. 2 Danv. Abr. 593. 
But it is otherwiſe if a Parcener after ſuch general Entry makes a Feoffment of the Whole 
with Warranty, for this ſubſequent Act explains the Entry precedent into the Whole, and 


by Conſtruction of Law ſhe only was ſeiſed of the Whole. Co. Lit 364. a. | 
If a Man deviſes certain Annuities to his four Sons out of certain Lands, and deviſes fur- 


ther, that if his Heir does not pay the ſaid Agnuities, then his ſaid Sons ſhall have the Land 


to them and the Survivor of them, and after the ſaid Annuities are not paid, upon which 


one of the Sons enters generally; this ſhall be an Entry for all the four Sons, inaſmuch as 


they are Jointenants. 2 Danv. Abr. 793. 9 Vin. 458. 


In what Caſes ff à Baron enters to the Uſe of his Feme, where the Entry of the Feme is lawful, this ſet- 


e Ing tles the Poſſeſſion in the Feme preſently without any Agreement. 2 Danv. Abr. 787. ꝙ Vin. 4 50. 


one, to the l . 5 
Uſe of ano- And if a Feme enters in the Baron's Name, and he agrees to it afterwards, the Entry is 


ther, ſettles good. Cro. Eliz. 72. . ER | s | 
the Poſſeſſion And if a Man enters to the Uſe of an Infant into Lands where his Entry is lawful, this ſet- 


in him wich- tles the Poſſeſſion in him before Agreement by the Infant. 2 Danv. Abr. 787. g Vin. 450. 


3 So if the Entry be to the Uſe of one of full Age, where his Entry is lawful, this veſts the 


ment. 
Poſſeſſion in him before Agreement. 2 Danv. Abr. 78 7. ꝙ Vin. 447. | | 
If a Man enters to the Uſe of one of the Plaintiffs, where his Entry is not lawful, this 


veſts nothing in him before Agreement, becauſe he ſhall be a Diſſeiſor by the Abatement. 


2 Danv. Abr. 788. 9 Vin. 450. 


So if a Man enters to the Uſe of an Infant, where his Entry is not lawful, this veſts no 


Poſſeſſion in the Infant. Jbid. 9 Yin. 450. | 5 
If a Man diſſeiſes me, and I make continual Claim, and after he dies, and this deſcends to 


two Coparceners, upon which I enter, by which the Coparcenary is defeated, if after one en- 


ters claiming to the Uſe of herſelf and Coparcener, yet nothing velts in the other before 
Agreement, for their Entry is not lawful. 2 Danv. Abr. 788. Vin. 450. | 
So if a Man enters upon two Jointenants, where his Entry is lawful, by which the Join- 


tenancy is defeated, if after one enters to the Ule of both, yet nothing veſts in the other 


before Agreement. Bid. 9 Vin. 451. 


If two Coparceners have a Right of Action to certain Land, but their Entry is not lawful, 
and the one enters claiming to the Uſe of both, yet nothing veſts in the other till Agreement. 


2 Danv. Abr. 788. g/in. 951. 


If two Jointenants are diſſeiſed, and the Diſſeiſor aliens, and one Jointenant enters upon 


the Alienee to the Uſe of both, this ſettles the Freehold in both. id. ꝙ Vin. 451. 


If a Man commands 7. S. to enter into certain Lands in his Name, if he hath Right, 


otherwiſe not, if he enters accordingly ; yet if the Commander hath no Right, no Eſtate veſts 
in him by this Entry, becauſe his Command was conditional. 2 Danv. Abr. 788. ꝙ Vin. 451. 


A Stranger cannot enter upon the Baſtard in the Name of the Mulier without his Com- 


mand, for that the Baſtard may gain the Eſtate, and bar the Mulier. Co. Lit. 245. a. | 

A Stranger of his own Head cannot enter in the Name of him that hath Right to avoid 
a Fine. Co. Lit. 245. a. This was grounded upon the Stat. 4 H. 7. c. 24. for by that Sta- 
tute a Fine ſhall bind, unleſs avoided by Entry, Claim or Action of him who has Right 
thereto within the five Years. For though he has a Right of Entry, which naturally by 


Name; yet it is not ſo in caſe of a Claim to avoid a Fine, becauſe by the Body of the Sta- 
cute of Fines the Right is bound, unleſs the Party lays claim within five Years; ſo that an 
Election is given to the Party who has Right, whether he will be bound or not, which Elec- 


Agreement of the Diſſeiſee to the Entry would not perfect it, ſo as to avoid the Fine. Sed 
if the Agreement had been within the five Years, for it did not there appear at what 
Iime the Diſſeiſee agreed. Popb. 108. f TT 


Right enters before the five Years are paſt, the Eſtate both of the Baſtard and of the Conu- 
fee ſhall be avoided by ſuch Entry. Co. Lit. 245. a. „„ 


the Common Law might have been reduced into Poſſeſſion by the Entry of a Stranger in his 
tion a Stranger, without his Direction, cannot make for him. Moor 457. pl. 630. The 


But in theſe Caſes, if the Mulier agrees to the Entry before the Deſcent, and he that las 
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But now by Stat. 4 & 5 Ann. c. 16. F. 16. it is enacted, That 
upon Lands, Tenements or Hereditaments, ſhall be of any Force or Effet to avoid any Fine levied with 
Proclamations * according to the Form of the Statute in that Caſe provided in the Court of Com- This does 


Courts of the Grand Seſſions in Wales, of any Lands, Tenements or Hereditaments, or ſhall be a 
ſufficient Entry or Claim, within the Statute 21 Jac. 1. of Limitations, &c. unleſs upon ſuch 
Entry or Claim, an Action ſhall be commenced within one Year next after making ſuch Entry or 


Claim, and proſecuted with Effect. 


" Claim, or Entry to be made 


not extend to 


mon Pleas at Weſtminſter, or the Court of Seſſions in any of the Counties Palatine, or in the os 


There muſt be an actual Entry to avoid a Fine, and the Demiſe cannot be laid on a Day 
before the Entry. 2 Stra. 1086. Andr. 125. Hardw. 98, 99. 2 Barnard. K. B. 2 17. | 

If an Infant makes a Feoffment in Fee, a Stranger of his own Head cannot enter to the 
Uſe of the Infant, for the Eſtate is voidable. Co. Lit. 245. 4. "IS 

So if a Tenant for Life makes a Feoffment in Fee, a Stranger may enter for a Forfeiture 


| in the Name of him in Reverſion, and thereby the Eſtate ſhall be veſted in him: Did. 


If a Copyholder in Borough- Engliſh ſurrenders to the Uſe of his Will, and having three 
Sons, deviles to the middle Son in Fee, upon Condition that he ſhall pay to his Daughters 


20l. if the Money is not paid, a Stranger, without the Command of the eldeſt, cannot en- 
ter for him, becauſe he has only a Title of Entry. Cro. Jac. 56, 57. adjudged, where the 


youngeſt Son, without the Command of the Daughters and Heirs of the eldeſt (who ** dead) 


5 entred, and the Daughters afterwards diſaſſented. 


If a Man diſſeiſes another to the Uſe of Baron and Feme, and they agree to this, the Eſtate What is a 


is in both; but if to the Uſe of a Feme Covert, the Agreement of the Feme without the good Agree- 
Huſband will not ſettle the Eſtate in the Feme, becauſe the Agreement is void, for her Will 

is transferred to the Baron: But in this Caſe the Agreement of the Baron will ſettle the Eſtate tte 

in the Feme, though ſhe is no Diſſeiſoreſs thereby, for the whole Will of the Feme is put try is to the 


ment to ſettle 
an Eſtate, 


in the Baron during the Coverture, and he may agree to the Feoffment made to the Wife. Uſe of ano- 


2 Danv. Abr. 789. 9 Vin. 453. | | | ther, 
If the Baron diſſeiſes another to the Uſe of the Feme, this ſhall ſettle the Eſtate in the 


Feme; for the Baron upon a Diſſeiſin by another by his Agreement might have ſettled the 
Eſtate in the Feme, and this Diſſeiſin to the Uſe of the Feme is an Agreement in Law. Bid. 
If a Baron and Feme enter into Land in the Right of the Feme where the Feme has no 


Right, the Feme is Tenant of the Land thereby. 2 Danv. Abr. 789. g Vin. 453. 
If a Baron ſeiſed in the Right of the Feme aliens in Fee; and after diſſeiſes the Diſcon- 


tinuee, claiming his firſt Eſtate, without ſaying any Thing of the Feme, this ſhall veſt no- 


thing of the Tenancy in the Feme, becauſe he does not claim by expreſs Words in the Name 
of the Feme. Bid. 9 Vin. 453. 5 


Ik a Man enfeoffs Baron and Feme of a Manor, and after the Baron and Feme, by colour 
of this Feoffment, enter into Lands which are not Parcel of the Manor, but they thought 


they were, yet the Feme ſhall gain nothing in the Land by this, but the whole Eſtate is in 


the Baron. Q, 22 Af. 1. 2 Danv. Abr. 790. g Jin. 453. Ts 
If the Guardian enters, and diſſeiſes a Man claiming the Freehold to the Uſe of the Heir, 


this ſettles the Freehold in the Heir. 2 Danv. Abr. 790. ꝙ Vin. 454. 


If a Man leaſes Lands for Years to J. S. and delivers the Deed to J. D. to the Uſe of J. S. 


and after J. D. enters into the Land to the Uſe of I. S. without Commandment of J. S. and 
is rejected, and after 7. S. aſſents thereto, he ſhall have an Ejectione Firme upon the ſaid 


Ejectment. Jbid. ꝙ Vin. 454. | | 
If a Man is diſſeiſed of Lands whereunto a Common is appendant, the Diſſeiſee cannot Of what 


uſe the Common till he enters into the Land to which it is appendant, becauſe it might be Things Ad- 


vantage may 


a Prejudice to the Tenant of the Soil; for if the Diſſeiſee might do it, ſo might the Diſſeiſor, he eee 


which would be a double Charge to the Tenant. Co. Lit. 122. 6. out an Entry. 
But if a Man is diſſeiſed of a Manor to which there is an Advowſon appendant, he may 


preſent to the Advowſon before he enters into the Manor. Bid. 


If a Man ſeiſed in Fee of Land bargains and ſells it by Deed inrolled, and dies, the Free- In what Caſes 
hold is in the Bargainee before Entry or Claim, viz. a Freehold in Law. 3 Danv. Abr. 163. an Eſtate ſhall 
So in caſe of a Deviſe. ide. | ——— 


So where Uſes are raiſed by Covenant upon a good Conſideration. Co. Lit. 266. 6. 3 
And ſo upon a Bargain and Sale of Lands for Years, the Poſſeſſion is in the Bargainee be- 


fore Entry. Danv. Abr. 621. 


If the Diſſeiſor dies ſeiſed, and the Lands deſcend to his Son, he has the Freehold in Law 


in him before any Entry. Lit. F. 448. | | 


If a Fine Sur Conuſance de droit come ceo, Sc. or a Fine Sur Conuſance de droit tantum, is 
levied to one, theſe are Feoffments of Record, and the Conuſee has a Freehold in Law (but 
not the actual Freehold. Cro. Fac. 604.) in him before Entry. Co. Lit 266. b. | | 


Upon 


5 


Upon an Exchange, the Parties have neither Freehold in Deed or Law before Entry. Bid. 


So upon a Partition, the F reehold is not removed till Entry. Co. Lit. 266. 
Upon a Livery with View no Freehold veſts before Entry. Did. 


If an Eſtate be conveyed to a Feme Covert, it veſts in her preſently before any Agree- 5 


ment thereto by the Huſband, ſubject to be deveſted by his Diſſent thereto. Co. Lit. 3. a. 


6. b. | . 5 . . 2 | i : 
3516 A. diſſriſes one to the Uſe of B. who knows nothing of it, and B. aſſents thereto, in 
this Caſe A. is Tenant of the Land till Agreement, and after B. is Tenant thereof. Co. Lit. 


180. 5. | N 


If there be Tenant in Tail, Remainder in Tail, &c. and Tenant in Tail in Poſſeſſion leaſes | 


for three Lives, according to the Stat. 32 H. 8. and afterwards dies without Iſſue, and he 
in Remainder before any Entry, levies a Fine, it is good; for by the Death of Tenant in 
Tail without Iſſue, the Freehold was veſted in him in Remainder .in Tail. Leon. 268. 
If Leſſce for Years ſurrenders, to which the Leſſor agrees, the Poſſeſſion and Intereſt is in 
the Leſſor without Entry. Hul. 95. | 5 5 5 | 
So if the Leſſee for Years aſſigns, the Aſſignee before Entry, or Waiver of the Poſſeſſion 
by Leſfeez has an actual Eſtate in him. 2 Roll. Hör. 495. | 5 
If Tenant for Life ſurrendets to him in Remainder, this will veſt the Eſtate in him be- 
fore Notice or Agreement thereto, as the Grant of Goods made in the Abſence of the Grantee 
veſts tlie Property, and a Bond made to Obligee in his Abſence creates a Lien before Notice. 
Salk. 618. | EST | oy | 
By whom and If Leſſee for Life aliens for Life, the Remainder over, and Remainder enters after the 
on whom, an Death of the Leſſce, the firſt Leſſor may enter on him for the Forfeiture ; for by Agreement 
OY "rage be to the Remainder he agreed to the Whole, and ſoa Party. 3 Danv. Abr. 227. 10 Vin. 391. 
"+ Swag If the Leſſor may enter on the Alienee of his Leſſee, or any who is Party to the Forfei- 
ture. Mid. ONE: 55 | | 


So he may enter on the Alienee of the Alienee, or any that has the Land, although he be 


not Party to the Forfeiture. 3 Danv. Abr. 228. 10 Vin. 391. | D 
If Leſſee for Life gives in Tail, the Remainder in Fee to another, and afterwards he in 


Remainder dies, and afterwards the Donee dies without Iſſue, the Leſſor may enter on the 


Heir of him in Remainder; for by his Entry he agrees to the Diſinheritance made by the 
Alienation. 3 Danv. Abr. 228. 10 Vin. 391. | | 1 . OE 
I Tenant for Life gives it in Tail, and the Donee dies, the Leſſor may enter on the Do- 
nor for the Forfeiture. id. 10 Vin. 39 1 : | 5 
Where a Tenant for Life makes a Feoffment in Fee, a Stranger may enter for a Forfeiture 
| in the Name of the Reverſioner, and thereby the Eſtate ſhall be in him. Co. Lit. 245. 4. 
At what Time If a Leſſee for Life aliens in Fee and dies, he in Remainder or Reverſion may enter after 


" en the Death of the Leſſee. 3 Danv. Abr. 228. 10 Vin. 392. | 


1 e. . 
©; oxi any Claim made by him in Reverſion, the Church becomes void ; afterwards he in Rever- 


ſion ſhall not have Advantage of the Forfeiture as to the preſent Preſentation, becauſe be- 
fore Election made by him in Reverſion, the Eſtate of the Leſſee was not defeated nor de- 


ſtroyed, which Election ought to be by Claim; and then it was a Chattel veſted in the Leſſee 


before the Election made by him in Reverſion, which cannot be defeated afterwards by the 
Preſentation of him in Reverſion. Did. 10 Vin. 392. „ 5 
If A. being Tenant for Life, leaſes to B. for his Life, and B. dies, and A. re- enters; yet 
the Forfeiture remains, and the firſt Leſſor may enter. Co. Lit. 252. a. 5 
If Tenant for Life ſuffers a common Recovery, and Execution is thereupon had, yet he 
in Remainder may enter; for being a Forfeiture, the ſuing Execution will not prevent him, 
Hil. 32 Eliz, Co. 14, 15 adjudged ; though it appeared the Recovery was ſuffered before 
the Statute of 14 Eliz. c. 8. 2 | 5 . 
Entry for the If a Man leaſes two Mills, upon Condition that if the Leſſee leaſes them, or afſigns either 
=: red a of them to another, it ſhall be lawful for him to re-enter : If he leaſes one, the Leſſor may 
n what enter into both, for the Condition goes to both. 2 Danv. Abr. 121. 5 Vin. 308, 
Caſes it may If A. leaſes a Meſſuage for Years, rendering Rent, with a Condition of Re- entry for Non- 
be. payment; and the Leſſee aſſigns his Term in Part to one, and in other Part to another, and 
in another Part to another, and retains Part himſelf, and after A. by Fine grants the Rever- 


ſion of the Whole: If Rent be in Arrear, afterwards the Grantee may enter into all the 


Meſſuage; for the Leſſee, by Apportionment of the Land, cannot deſtroy the Condition, as 


the Leſſor may by Grant of Part of the Reverſion. Palm. 382. ” | 
If there be two Leſſces for Years, upon Condition that they, nor either of them, ſhall 


not alien without Aſſent of the Leſſor, and they make Partition; and afterwards one aliens 


without Aſſent of the Leſſor; this is a Forfeiture of the Whole, Cro. El. 163 


Where 


If Tenant for Life of an Advowſon in Groſs levies a Fine come ceo, c. of it, and before 
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perform it, the Stranger cannot enter for the Breach of it, becauſe he is a Stranger to the 
Condition; but in this Caſe the Feoffor himſelf may enter for the Condition broke. 2 Danv. 
Abr. 122. 5 Vin. 308. 


m_— * 


+, 


bother Land, the King may enter in the Right of the Heir for the Condition broke. Bid. 

King may enter in the Right of the Heir for the Condition broke. 2 Danv. Abr. 122. 
ceaſe, and after grants over the Reverſion; and after the Condition is broke, the Grantee of 

- r Otherwiſe, if a Leaſe for Life, becauſe a F reehold cannot ceaſe before Entry. Co. Lit. 214. B. 


2 Leon. 134. Roll. Rep. 360. 


© tion, and dies; and after the Condition is broke, the Heir of the Husband ſhall enter; for 
though no Right deſcended to him, yet the Title of Entry by Force of the Condition, 
which was created upon the Feoffment, and reſerved to the Feoffor and his Heirs, deſcended. 


Common Law ſhall enter. Godb. 3. 2. If the younger Son after ſhall enter upon him. 


ment, a Re-entry, Sc. and after dies without Heir, living the Tenant for Life: Though 


Lil. Conv. 137. 


| Where an actual Entry e to be made to avoid a E Sc. there the Confeſſion 


of Leaſe, Entry and Ouſter, will not do. Vent. 332. Saund. 319. Sid. 223. Med. 10. 


Vent. 42. 3 Keb. 218. Salk. 246. Skin. 424. 

The Confeſſion of Leaſe, Entry and Outer, en an Entry for Condition broken. TA. 
Raym. 750. 

The Succeſſor of a Biſhop for a Breach of a Condition in Time of his Predeceſſor, or in 2. Who may 
Time of Vacation, may enter. Moor 52. pl. 152. | enter. 


If a Feoffment be made upon Condition to enfeoff a Strahger, and the Feoffee does not \ 


If the Condition of a Feoffment be to enfeoff J. S. and his Heirs, and he refuſes, the 
Feoffor may re-enter; for by the expreſs Intent of the Condition, the Feoffee ſhould not 
have any Benefit, but only an Inſtrument to convey over the Land. Co. Lit. 209. 4. Leon. 


266. 2 Leon. 222. Roll. Abr. 452. pl. 4. 


But if the Condition had been to 1 a Gift in Tail, or to grant a Rent · Charge to F. S. 


and he refuſed, the Feoffor ſhould not re- enter, becauſe the Feoffor was to retain the Land. 
Co. Lit. 209. a. Leon. 266. 2 Leon. 222. Roll. Abr. 452. 


He in Remainder cannot enter for a Condition broke by the particular Eſtate. 2 Danv. 
Abr. 122, 5 Vin. 309. | | 
If the King's Tenant aliens upon Condition, and dies, his Heir in Ward to the King for 


5 Vin. 310 | 
And if ſuch Tenant aliens in Fee upon Condition, and dies, his Heir within Age, the 


5 Vin. 310. 1 
If a Man leaſes for Years, upon Condition if the Rent be in Arrear, that the Leaſe ſhall 


the Reverſion may enter into the Land, for the Lode is determined before Entry, by the 
Breach of the Condition. Bid. 5 Vin. 310 


If a Man ſeiſed of Linde 1 in Right of his Wife makes a Feoffment in Fee upon Condi- 


8 Co. 43.6. 44. 4. | 
So it a Man makes a Feoffment in Fee of Lands in Borough- Engliſh, Sc. the Heir at 


If a Man ſeiſed in Fee makes a Leaſe for Life, rendring Rent, and for Default of Pay- 


the Lord by Eſcheat ſhall have the Rent, as incident to the Reverſion, and may diſtrain for 

it, yet he cannot enter, &c. Lit. 5. 348. Co. Lit, 215.6. — 
A Bailiff, without a particular Authority for that Purpoſe, cannot enter for Nonpayment 

of Rent. Hob. 154. 5 Rep. 76. a. 
An Entry by a Stranger without Authority is good to take Advantage of a Condition if it 

be aſſented to afterwards. 2 Stra. 1128, | 

If 4, makes a Feoffment of Land to J. S. in Fee, upon Condition that if he pays 107. z: At what 

to J. S. the firſt of May 6 Car. that it ſhall be lawful for him to re-enter, and after he pays Time. 


the 101. before the Day, viz. the firſt of April, and F. S. accepts it: Though this is a good 


Performance of the Condition, inaſmuch as Payment before the Day is Payment at the Day, 


yet A. cannot re-enter and reveſt his old Eſtate by Force of the Condition till the firſt of 


May, becauſe the Condition does not give him Power to re-enter till the ſaid Day. 2 Danv. 
Abr. 121. 5 Vin. 308. 
A Rent-Charge is not a perſonal Duty to be demanded of the Perſon, but upon the Land, Where a De- 


and a Diſtreſs is both a Demand and a Diſtreſs ; and the Party may demand it at any Time. aer n/a 


Where a Rent is granted, payable at a certain Day, if it be behind and unpaid, the Grantee 3 


ſhall diſtrain for it: The Grantee need not demand it at the Day, but at any Time after it 
is due, which will be ſufficient; for the Grantee may demand it when he will, to enable 


him to diſtrain, Co: Lit. 202. a. 


But where a Penalty or Re-entry is joined to the Thing, you cannot take Advantage of 
the Pain or Forfeiture without a Demand at the very Time prefixt. Hob. 207, 331. Hutt, 
13, 23, 42, 114. 7 Co. 56, 5. 2 Roll. Abr. 42, Moor 883. Dyer 51. Plowa. . 
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Things to be 


obſer ved on 
demanding 


Rent. 


| other Part of the Wood ready to pay the Rent, yet that ſhall not avail him. Et fic de ſimi- 


Where a Feoffment is made reſerving a Rent upon Condition, that if the Rent is behind, 
it ſhall be lawful for the Feoffor and his Heirs to enter: Now, if the Rent be behind, the 


Feoffor or his Heirs may enter and ouſt the Feoffee. Lit. F. 325. Co. Lit. 201.6. 202. 4. 


Hob. 207, 331. 5 Co. 56. Dyer 51. 8 5 5 

If he Words of a Leaſe for Years be, That the Leaſe ſhould be void, yet the Non-payment 

is no Avoidance without a Demand and a Re- entry. Lil. Conv. 137. | | : 
In caſe of a Demand of Rent, theſe Things are to be obſerved: 


Land; and in an Aſſiſe for the Rent the Land ſhall be put in View, and if the Land be 


evicted by a Title Paramount, the Rent is avoided, and after ſuch Eviction the Perſon of 


the Feoffee ſhall not be charged therewith, for the Perſon of the Feoffee was only charged 


with the Rent in reſpe& of the Grant out of the Land. Co. Lit. 201. 5. And in caſe of an 


Entry for a Condition broken on the Non-payment of Rent, you ought to demand but the 
laſt Quarter's Rent, and not all the Rent due; for a Default of any one Quarter's Rent (upon 


Demand) gives a Title of Entry. Lil. Conv. 137. | 


Secondly, That the Demand muſt be upon the Land, becauſe the Land is the Debtor, and 
that is the Place of Demand appointed by Law. If the King makes a Leaſe for Years, 
rendring a Rent payable at his Receipt at YVeftminſter, and after the King grants the Rever- 
ſion to another and his Heirs, the Grantee ſhall demand the Rent, upon the Land, and not 


at the King's Receipt at Weſtminſter ; for as the Law without expreſs Words does appoint 
the Leſſee in the King's Caſe to pay it at the King's Receipt; ſo in caſe of a Subject, the 
Law appoints the Demand to be on the Land. If there is a Houſe upon the ſame, the De- 


mand muſt be at the Fore-door of the Houſe, thi, being the moſt notorious Place, and it 


is no Matter whether any Body be there or no; add although the Door be open, and the 
Feoffee in his Hall, or other Part of his Houſe, yet the Feoffor need not come any further 


than the Fore-door. Co. Lit. 201. b. And if the Feoffment was made of a Wood only, the 
Demand muſt be made at the Gate of the Wood, or at ſome Highway leading through the 
Wood, or other moſt notorious Place. And if one Place be as notorious as another, the 


Feoffor has Election to demand it at which he will; and although the Feoffee be in ſome 


libus. Co. Lit. 202. a. | | | | End. f 
Thirdly, That if the Feoffor demand it on the Ground at a Place which is not moſt noto- 


rious, at the Back- door of a Houſe, &c. and in Pleading the Feoffor alledges a e N » 


the Rent generally at the Houſe, the Feoffee may traverſe the Demand, and upon the E 
dence it ſhall be found for him, for that is a void Demand. Co. Lit. 202. a. 


Fourthly, That if the Rent be reſerved to be paid at any Place from the Land, yet it is in 
Law a Rent, and the Feoffor muſt demand it at the Place appointed by the Parties, obſerv- 


ing that which has been ſaid before concerning the moſt notorious Place. Co. Lit. 202. a. 


_ Fifthly, That all this is to be underſtood when the Feoffee is abſent; for if the Feoffee 


comes to the Feoffor at any Place upon any Part of the Ground at the Day of Payment, and 
offer his Rent, although they be not at the moſt notorious Place, nor at the laſt Inſtant, the 
Feoffor is bound to receive it, or elſe he ſhall not take any Advantage of any Demand of 
the Rent for that Day. Co. Lit. 202. a. | | | 


Sixthly, And that the Place of Demand being now known, it is further to be known what 


Time the Law has appointed for the ſame. This partly appears by what has been ſaid; for 


although the laſt Time of Demand of the Rent is ſuch a convenient Time before the Sun- 


{etting of the laſt Day of Payment as the Money may be numbered and received, notwith- 
ſtanding if the Tender be made to him that is to receive it upon any Part of the Land at 
any Time of the laſt Day of Payment, and he refuſeth, the Condition is ſaved for that Time; 
for by the expreſs Reſervation the Money is to be paid on the Day indefinitely, and a con- 
venient Time before the laſt Inſtant, is the uttermoſt Time appointed by Law, to the In- 


tent that then both Parties ſhould meet together, the one to demand and receive, and the 
other to pay it, ſo as the one ſhould not prevent the other. But if the Parties meet upon 
any Part of the Land whatſoever on the ſame Day, the Tender ſhall ſave the Condition 


for ever for that Time. And if the Reſervation of the Rent be at certain Feaſts, with Con- 
dition, that if it happen the Rent to be behind by the Space of a Week after any Day of 
Payment, Sc. In this Caſe the Feoffor needs not demand it on the Feaſt- Day, but the 
uttermoſt Time for the Demand is a convenient Time before the laſt Day of the Week, un- 
leſs before that the Feoffee meets the Feoffor upon the Land, and tenders the Rent as afore- 
ſaid. And if a Rent be granted payable at a certain Day, if it be behind and demanded, 


that the Grantee ſhall diſtrain for it; in this Caſe the Grantee needs not demand it at the 


Day; 


Firſt, That though the Rent is behind, yet if the Feoffor or his Heirs do not demand it, 
he ſhall never re-enter; for the Land is the principal Debtor, and the Rent iſſues out of the 
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ULDeſſee 
the Leſſee: If he enters for Breach thereof, this ſhall not defeat the intire Eſtate. 2 Danv, 
Abr. 123. 5 Vin. 317. | 


ture of a Diſtreſs. Co. Lit. 202. 5. 203. 4. | 
555 Vor. I. : E. 


* 


—— 


Day; but if he demand: it at any Time after, he ſhall diſtrain for it; for the Gratis has 


Election in this Caſe to demand it when he will to enable kim to diſtrain. Co. Lit. 202. 4. | 
Regularly it is true that he who enters for a Condition broken ſhall be ſciſed in his firſt How be who 


en'ers for 4 


Eſtate, or of that Eſtate which he had at the Time of the Eſtate made upon Condition; but 


in this Caſe the Heir of the Husband ſhall enter for the Condition broken, but it is im- 
poſſible for him to have the Eſtate that the Feoffor had at the Time of making the Condi- 
tion: For therein he had but an Eſtate in Right of his Wife, which by the Coverture was 
diſſolved, and therefore when the Heir has entered for the Condition broken, and defeated 
the Feoffment, his Eſtate vaniſhes, and preſently the Eſtate is veſted in the Wife. Co. Lit. 


; 202. 2. 


So if a Man ſeiſed of Lands as Heir on the Part of his Mo her, makes a Feoffment in 
Fee upon Condition, and dies, the Heir on the Part of the Father, who is Heir at Common 
Law, ſhall enter for the Condition broken, but the Heir of the Part of the Mother ſhall 
enter upon him, and ſhall enjoy the Land. Co. Lit. 12. 6. | 

Secondly, In reſpect of Neceſſity; As if Cefluy que Uſe after the Statute of R. 3. and before 
the Statute of 27 H. 8. had made a Feoffment in Fee'upon Condition, and after had cntered 


for a Condition broken, in this Caſe he had but an Uſe where the Feoffment was made, but 
now he {hall be ſeiſed of the whole Eſtate of the Land. So that as in the former Caſe, the 


Anceſtor had ſomewhat at the making of the Condition, and the Heir ſhall have nothing when 
he has entered for the Condition broken; ſo in this Caſe the Feoffoer had no Eſtate or Intereſt 


in the Land at the Time of the Condition made, but a bare Uſe; yet after this Entry for 


the Condition broken he ſhall be ſeiſed of the whole Eſtate in the Land, and that alſo for 

Neceſſity; for by the Feoffment in Fee of Cæſtuy que Uſe, the whole Eſtate and Right was 

veſted out of the Feoffees, and therefore of Neceſſity the Feoffor muſt gain the whole Eſtare 
by his Entry for the Condition broken. Co. Lit. 202. a. | 


A Remainder is granted upon Condition; and after the particular Eſtate determines, and 


the Condition is broken, the Grantor ſhall have the Land in Poſſeſſion. 2 Roll. Rep. 60. 
A Condition or Limitation annexed to an Eſtate ought to deſtroy the whole Eſtate. Rep. 


86. b. 6 Rep. 40. 6. 


If an Eſtate for Life be upon Condition, the Remainder over; admitting it a good Con- 
dition, if he enters for Breach thereof, it ſhall defeat the Remainder, becauſe the Livery is 


defeated. 2 Danv. Abr. 123. 5Vin. 317. 


A Gift in Tail, Remainder to the right Heir of the Donee, upon Condition, that if the 
Donee or his Heir alien, &c. this ſhall defeat the Tail only. 2 Danv. Abr. 123. 5Vin. 317. 
Leſſee for Life makes a Feoffment upon Condition, and enters for Breach, he ſhall be 


Leſſee for Life, and reduce the Reverſion to the Leſſor. 2 Danv. Ar. 123. 5 Vin. 317. 


If Leſſee for Life enfeoffs the Reverſioner upon Condition, and enters for Breach thereof, 


he ſhall be Leſſee again, and the Rent due to the Leſſor ſhall be revived. 2 Danv. Abr. 123. 


Feoffment of two Acres upon Condition to enter into one; if he enters for Breach thereof, 


it ſhall be ur into one. 2 Danv. Abr. 123. 5 Vin. 317. 
for Life and the Reverſioner join in a Feoffment upon Condition, reſerved to 


Deviſe for Life upon Condition, Rerainder over (admitting it a good Condition ;) the 
Entry ſhall defeat the Remainder, though it is not created by Livery, and the Remainder 


5 may be without a particular Eſtate by Deviſe, for he ought to be in of the ſame Eſtate which 


he had at the Time of the Deviſe. 2 Danv. Abr. 123. 5 Vin. 3. 0 
If a Man leaſes for Life, the Remainder to another in Fee, reſerving a Rent, upon Con- 


dition that if the Rent be in Arrear, to enter and retain for all the Life of the Leſſce: If he 


enters for the Condition broke, he ſhall defeat the Remainder, and ſhall be ſeiſed in Fee. 


Dubitatur 29 Af. 17. 2 Danv. Abr. 124. '5 Vin. 318. 


Tenant in ſpecial Tail has Iſſue, his Wife dies, and he makes a Feoffment in Fee upon 


: Condition; the Iſſue dies, the Condition is broke, the Feoffor re- enters; he ſhall be only 
Tenant in Tail after Poſſibility of Iſſue extinct, though when he made the Feoffment he had 
an Eſtate-Tail. Co. Lit. 202. a. 5. | 


| If a Man makes a Feoffment in Fee, referving Rent, upon Condition if the Rent be not 
paid, to re-enter, and hold till ſatisfied, c. The Feofor by his Re- entry gains no Eſtate 
of Freehold, but only an Intereſt by the Agreement of the Parties to take the Profits in Na- 


And 


this fails in many Caſes Co. Lit. 202. 4. 2 Danv. Abr. 123. 9 Vin. 316. Mrs 
= Firſt, In reſpect of Impolſibility; As if a Man ſeiſed of Lands in the Right of his Wife, be (aid to be 
makes a Feoffment in Fee by Deed indented, upon Condition that the Feoffee ſhould de- in. 
miſe the Land to the Feoffor for his Life, Sc. the Huſband dies, the Condition is broken ; (1) Of the 


7 Ad if a Man makes a Gift in Tail to 4. Remainder to A. and his Heirs, upon Condi- = © 
tion that he ſhall not alien: The Condition is good, as to reſtrain any Diſcontinuance of tage 1 
Eſtate-Tail; but as to the Fee-ſimple, it is void and repugnant; and therefore ſome are of 
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Opinion, that this is a good Condition, and that it ſhall defeat the Alienation for 
Tail only, and leave a Fee- ſimple in the Alienee. Co. Lit. 224. a. | : 
By ſpecial Words the Condition may extend to the particular Eſtate, or to the Remain- 
der only. Co. Lit. 230. 6. 5 Pa | 4 
If the Father ſurrenders Copyhold Lands to the Uſe of the Son in Fee, upon Condition ' 
bh. that he ſhall perform certain Covenants, and the Son after Admittance ſurrenders to the Uſe 20 
Il | | of A. in Fee, upon Condition that if the Son pays 107. the Surrender ſhall be void; and the 1 


the Eſtate- 


Son pays not the 10/7. nor performs the Covenants, and the Father enters, and dies ſeiſed, _ 1 
and it deſcends to the Son; yet A. cannot enter upon him, for by the Entry of the Father, "3k 


both the Surrenders were defeated, and the Son may confeſs and avoid the Eſtate of 4. Cre. 5 1 

| Eliz. 229. | = | EN CY I 1 
(2) Tnreſpet A Ma being intitled to be Tenant by the Curteſy, makes a Feoffment in Fee on Condi- — 

of ee ah tion, and enters for the Condition broke, and then his Wite dies, he ſhall not be Tenant by F 
nn e Curteſy ; for though the Eſtate given by the Feoffment was conditional, yet his Title 
to be Tenant by the Curteſy was abſolutely extinct by the Feoffment. Co. Lit. 3o. | a 

| Tenant by Homage Anceſtrel makes a Feoffment in Fee upon Condition, and enters for 8 
? the Condition broke, it ſhall not be holden by Homage Anceſtrel again, for the Right of 3 


the Preſcription and Privity of Eſtate were interrupted for the Time. (Co, Lit. 202. b.) 
So if a Copy hold eſcheats, and the Lord makes a Feoffment in Fee upon Condition, Sc. 
(Did. 103. a. 202. b.) For notwithſtanding the Entry for the Condition broke the Seigniory 
is extinct, for that was excluſively extinct by the Feoffment. Co. Lit. 30. V. - 
If a Tenant for Life makes a Feoffment in Fee upon Condition, and enters for the Con- 
dition broke, he ſhall be Tenant for Life again, but ſubje& to the Forfeiture; for though 
the Eſtate is reduced, yet the Forfeiture is not purged. Co. Lit. 202. b. 252. 2. . 
If the Conulee of a Statute, Sc. or he that has Lands till ſuch a Sum levied, ſurrenders 
to the Reverſfhoner upon Condition, and after enters for the Condition broke; he ſhall not 
hold over aſter the Extent incurred, or ſuch Time as the Money might have been Icvied. 4 
4 Co. 82. b. | _ * 5 
If a Leſſee for Life or Years, upon Condition to have a Fee, if, Sc. grants his Eſtate 1 
1 upon Condition, and after enters for the Condition broke, and performs the firſt Condition; 1 
by | perhaps the Fee will accrue, for the Poſſibility was not abſolutely deſtroyed ; and when he 
| enters for the Condition broken, he is in of his old Eſtate. 8 Rep. 798. 5. 
What Things If the Baron be enfeoffed in Fee, upon Condition for the Non-payment of a certain Rennt 
. 8 ſhall be avoid- to re-enter, and after the Baron dies; and after the Condition is broke, and the Feoffor en- 
4 e 8 ters upon the Heir for the Breach thereof, the Wife of the Baron ſhall not be endowed, for 
| | 338 her Title is, defeated by the Entry for the Condition broke. 2 Danv. Abr. 123. 5 Vin. 319. 
Were Tra. Where an Eſtate for Years, raiſed out of the Lands of Inheritance, is in Truſtees, who 
Nees for Years Were never in Poſſeſſion, but ſuffered the Ceftuy que Truſt to receive the Profits during his 
never entered, Life, and the Adminiſtration of Ceſtuy que Truſt (who had no Right to enter) enters and keeps 
but ſuffered Poſſeſſion; and the Heirs at Law have prevailed with the ſurviving Truſtee to aſſign over 
Tele que to a Perſon in Truſt for them, the Term of Years upon Truſt, that the Aſſignee ſhall per: 3 
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3 form ſuch Truſts as the ſame Term is ſubject to: Now a Bargain and Sale of the Term 


how the Tru- to the Aſſignee of the Term (a), will not paſs the Eſtate, unleſs the ſame is ſealed upon the 
tees may al. Land, and to that Purpoſe, if the Grantor cannot be upon the Land, to deliver the Deed _ 3 
155 9 ts himſelf, then he muſt ſign and ſeal (but not deliver) the Deed of Aſſignment (5), and then I 
1 8 make a Letter of Attorney of the ſame Date, to ſome Perſon to enter upon the Land, and Y 
take Poſſeſſion for him, and then being in Poſſeſſion the Attorney to deliver the Deed upon |; 
the Ground, as the Act and Deed of the Grantor. = | | 85 | 
How N The Manner of the Entry, and taking of Poſſeſſion, and executing of the Deed, muſt be 
_ 2 * © as followeth; If there are ſeveral Houſes, and ſeveral Lands in the Poſſeſſion of ſeveral 
Lands, and ex- Tenants or Perſons, you muſt make your Entry at every Houſe, and ſay theſe Words, I do 
ecute a Deed Here enter and take Poſſeſſion of this Hiuſe, and ihe Land therewith uſed, to the Uſe of A. B. 


thereupon, 


—— x ng 


7 


— — 


— 


- {a) When the Bargainor is out of Poſſeſſion : So alſo of a Bargain and Sale of Inheritance. 3 Lev. 312, 387, 388. 
ev. 270, 271, 272. | | 

(5) See the Manner of iodorſing the Deed in Vol. III. Tit. Indorſements. But where a Deed was delivered off 
from the Land, as an Eſcrow to a Stranger, commanding him to enter upon the Land, and there deliver it as his 
Deed ; it was moved that this was void; for that when it is delivered as an Eſcrow, and afterwards delivered upon 
the Land as the Deed of the Diſſeiſee, that has Relation to the Time of delivering it as an Eſcrow, at which Time 
he had but a Right to the Lands, not having entered; but per Anderſon C. J. It is a good Leaſe, ſor it is not his 5 
Deed till che ſecond Dehvery, Cro. El. z. 446, 447. 4 i | ES 3 
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Ch. 2. F. f. 5 


ny If there is Land let without the Houſe, then you muſt enter in at the Gate of the Cloſe, 


by Force. Ld. Raym. $08. 


8 


and make your Entry in the Manner aforeſaid ; and to this Entry you muſt have two, three 
or more Witneſſes, and leave a Man upon the Ground, to keep the Poſſeſſion for you, till 
you are gone; and when you have done the ſame, and left a Man upon the Ground to keep 
Poſſeſſion for you, at every one of the Houſes, or Parcels of Land (if in the Poſſeſſion 
of the ſeveral Perſons) but the laſt Houſe or Parcel of Land that you go to; and when 
at the laſt Houſe, or Parcel of Land, when you have made your Entry, you muſt (viz. 
the Attorney) ſay, That by Virtue of the Letter of Attorney (ſee the Form in the third Volume) 
made to me for that Purpeſe, I deliver this Writing (you then ſtanding upon the Ground) 2s 
the AG and Deed of the Grantee; and then you muſt make a Memorandum on the Back of 
the Deed, that (ſuch a Day) by Virtue of a Warrant of Attorney to you made and di- 
rected, bearing Date, Fc. you did enter into, Ec. (put in the Words of the Authority given 
in the Letter of Attorney) and let the Witneſſes ſet their Names thereto, as Witneſſes; when 
this is done, go to every one of the Places, where you left the ſeveral Perſons to keep the 


Poſſeſſion, and take them away with you; you muſt take Care they do not ſtir off from the 
Ground till you fetch them off. Til. Conv. 136. See Winch 50. in the Middle of the Folio at 
the Word, Nola. 285 | | | | 


63  Forcible Entry and Detainer. See 2 Bur. Rep. £01, 


A Forcible Entry is, when one or more Perſons furniſhed with unuſual Weapons, do vio- Forcible Eu- 
"A lently enter the Houſe or Land of another, or do uſe violent and threatning Words try and De- 


to the Terror of another, and by that Means gain the Poſſeſſion ; or if one or more do enter tainer, 


peaceably, and then forcibly put another out of his Poſſeſſion, &c. Wood's Inſt. B 3. c. 3. 
A Forcible Detainer is, where one or more have entered peaceably, and detain the Poſſeſ- 


ſion with Force, with Arms, or with an unuſual Number of People, or with Threatnings to 


defend it, &c. Wood's Inſt. B. 3. c. 3. | 


| This was no Crime at Common Law where one had a Title, and Entry was lawful. But 
nov this is made an Offence by Statutes: For, 


By Stat. 53 R. 2. c. 7. None ſhall enter into Lands or Tenements, but where Entry is given by 


Law, and in a peaceable Manner, upon Pain of Impriſonment and Ranſom at the King's Will. 


| Here was no Remedy but upon a general Inquiry in the Quarter-Seſſions, or by Indictment 
or Action. Therefore, n 11 | | 

B y Stat. 15 Rich. 2. c. 2. When a Forcible Entry is made into Lands, Benefices or Offices of 
the Church, one or more Juſtices of the Peace, taking ſufficient Power, and going to the Place 


| ſo kept by Force, and finding any that hold ſuch Places forcibly, may commit the Offender to the 


next Gaol, there to remain convitt by the Record of the Juſtice, &c. till he hath made Fine and 


: Ranſom to the King. And all People of the County ſpall be aſſiſting to the Juſtice, to arreſt ſuch 


Offender, upon Pain of Fine and Impriſonment. | 
The ſame Juſtice may aſſeſs the Fine for this Offence. 
But neither of theſe Statutes extended to thoſe that entered peaceably and detained with 


Force, nor gave any Remedy, if the Parties, who made the Entry with Force, removed 
before the coming of the Juſtices ; nor did they give the Juſtices any Power to reſtore the 
Party ejected. ; nor ordained any Penalty againſt the Sheriff, if he did not obey the Precepts 
of the Juſtices, in the Execution of the ſaid Statutes. Wherefore, 


By Stat. 8 H. 6. c. 9. Upon Complaint made to the Juſtices, or one of them, of a Forcible En- 


50 try or Detainer, by the Party grieved, they or one of them ſhall cauſe the Statute of the 15 Rich. 
2. c. 6. to be duly executed at the Coſts of the Party grieved. | 
And when Complaint is made of any ſuch Entry or Detainer to any Juſtice or Juſtices, He or 


They, by Warrant or Precept, ſhall command the Sheriff to ſummons a ſufficient Fury to enquire of 


| the Force committed; and upon Force found, the Juſtice or Juſtices ſhall cauſe the Lands, 8c. 
ta be re-ſeiſed, and ſhall put the Party diſſeiſed in Poſſeſſion, in the Abſence as well as Preſence of 
the Party offending. | | 


The Juſtices are to reſtore the Poſſeſſion, and not to inquire into the Title of either of the 


Parties. | | N 
Provided that this Statute ſhall not endamage any, where they or their Anceſtors have conti- 
nued their Poſſeſſions of the ſame for three Years. 5 


But if the Diſſeiſee within the three Years makes lawful Claim, this is an Interruption of 


his Poſſeſſion. | 


On an Indictment of Forcible Entry, Execution may be hindered by traverſing the Force, 


or by pleading Poſſeſſion of three Years. Lad. Raym. 440. 


L 


The Plaintiff who has recovered Judgment may enter, pending a Writ of Error, but not 


By 


1 mmer 


By Stat. 31 Elix. c. 11. There fhall be u0 Reſtitugion upon an Indiftment of Forcible Entry or 
Forcible Detainer, <obere the Defendant hath been in quiet Poſſeſſion for three whole H ears toge- 
| ther next before the Day of ſuch Indiftment ſo found, and bis Kſtate therein not ended; which the 
'y indicted may alledge for Stay of Heſtitution; and Rejiitution is to ftay, till that be tried, if 


Part 


the other will traverſe the ſame, & c. 55 ; 5 
By Stat. 2 1 Fac. 5 c. 15. Upon Forcible Entry or Detainer, a Juſtice, &c. hath Power, upon 


Judicment ſound, io give Reſtitution of Poſſeſſion to Tenants for Years, by Elegit, Statute Mer- 1 
chant or Htaple, Tenant by Copy of Court-Roll, as well as to thoſe that claim Freehold or Inberi- 8 
tance. 5 5 5 = 35 | FO 
So that now a compleat Remedy is given againſt thoſe who enter with Force, and conti- 
nue the Poſſeſſion peaceably ; againſt thoſe who enter peaceably, and detain or hold out 
with Force, and againſt thoſe who both enter by Force, and detain by Force. „„ 


(D) Of Occupancy. See Athyns's Rep. 524, 526. 


Occupancy Ceupancy is a Title by the Firſt Entry, where a Tenant for the Term of another's Life * 
en. dies whilſt he for whoſe Life the Leaſe is made is living. 5 | 4 
1 And he who ſo enters is called an Occupant, becauſe his Title is by his firſt Occupation. If 
* And after ſuch Entry he is then Tenant pur auter vie, and ſhall be puniſhed for Waſte as 4 

| ſuch, and be ſubject to the Payment of the Rent reſerved, and he ſhall hold the Land du- _ op 


ring the Life of Cefluy que vie. Co. Lit. 41. 6. | | 


Upon what The Law of Occupancy is founded upon the Law of Nature, viz. Quod terra manens va- 
this Law is cu Occupanti conceditur. So as upon the firſt coming of Inhabitants into a new Country, he 
founded. that firſt enters upon ſuch Part of it, and manures it, gains the Property (as is now uſed in 


rance of the Land, which was the firſt Cauſe of Occupancy, and conſequently is only to be 
gained by actual Entry. Paſch. 18 Car. 2. B. R. Geary v. Bearcroft, Sid. 347. ta 
| And the true Ground of Occupancy is, that anciently all Trials of Titles were by real 
Actions, and therefore he who had the Freehold was one to whom the Law had a ſpecial 
Regard. The ancient Law for many Reſpects did not allow Leaſes for above forty Years, / 
till 21 H. 8. c. 15. And another Thing was, there was Reaſon too that not only he who”. 
had right Paramount might know how to try his Action, but that the Lord might know g 
how to avow for his Services (which were conſiderable Things formerly) he ought to know 
who was his Tenant, and therefore the Law provided that there ſhould be a Perſon on whom 
he ſhould avow. Per Bridgman C. J. in the laſt mentioned Caſe, Cart. 68. - 
Occupancy is only for Neceſſity, and to avoid a greater Miſchief (per Brown J. Cart. 60.) 
It is to ſupply a Freehold, (per Holt C. J. Salk. 189.) for ſhould the Freehold continue in 
Abeyance, no Action could be brought during all that Time, be it ever ſo long, nor Trial 
had by him who had Right to recover the Freehoid and Inheritance. Per Tirrel J. Cart. 61. | 
Copyhold Eſtate is in the Lord, and the Tenant has only an Eſtate at Will. Ld. Raym. 1 
1000. ä | | 
he Subject The Subject and Object of the Occupant are only ſuch Things as are capable of Occu- 
d Olject of pancy, and not the Freehold at all, into which he neither does nor can enter; but the Law Y 
| © Occupant: caſts the Freehold immediately on him who made himſelf Occupant of the Land or other 4 
real Thing whereof he is Occupant, that there may be a Tenant to the Præcipe. Per Vaughan 1 
C. J. Hill. 19 & 20 Car. 2. Holden v. Smallbrooke, Vaugh. 195, © = = Fs | 
© { whatEftate If Tenant by the Curieſy, or Tenant in Dower, grant over their Eſtate, and the Grantee 
re may be dies during the Life of Ceſtuy que vie, there ſhall be an Occupant though the Eſtate be created 
l by the Law. Co. Lit. 41. b. contra. 2 Roll. Rep. 123. | P 
| ower, | If Leſſee for Life leaſes eo the Leſſor in Reverſion in Fee, and to the Heirs of his Body 
| cale, for the Life of the Leſſee, and after the Leſſor dies living the Leſſee, the Heir of the Body 
mall be a ſpecial Occupant, for this was not any Surrender. 18 E. 3. 44.b. Vin. Tit. Oc- 
cupant, (A) pl. 2. | 85 95 | | | . 
If Tenant for Life ſurrenders to the Remainder in Tail, who dies during the Life of the 
Leſſee, there ſhall not be any Occupancy, for by the Surrender the Eſtates were conjoined. 
Contra 42 E. 3. 10. 16 Vin, Tit. Occupant, (A) pl. 3. p. 69. | 5 ts 
If Remainder in Fee enters, and be an Occupant, he ſhall be ſaid an Occupant during the 
Life of Ceſuy que vie. 42 E. 3. 10. 16 Vin. p. 69. Tit. Occupant, (A) pl. 4. | _ 
If a Man leaſes to two for their Lives, & diulius eorum viventi, and after the Leſſees make | 
Partition, and then one dies, yet there ſhall not be any Occupancy of his Eſtate; but the 
Leſſor may enter; for the Words {Et diutius eorum viventi) are void, not being more than 
the Law ſays, and by the Partition the Jointure is ſevered. 30 Af. 8. adjudged. 16 Vin. 
P. 69. Tit. Occupant, (A) pl. 5. Same Caſe cited 4 Rep. 73. b. Borongh's Caſe. _ 5 1 
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determine, though the 


0a a Leaſe to I. S. to bold 10 bim and bis Ans for his own Life, and for the Life of A. 


and B. the Queſtion was, Whether his Eſtate was. determined, becauſe one cannot have a 


greater Eſtate of Freehold than his own Life. But the Court held clearly, that it is a good 
Limitation, and he has an Eſtate for all their three Lives, for tho? he himſelf cannot have an 


: Eſtate but for his own Life, yet he may have it to grant to another, and the Habendum for 
their three Lives is a good Limitation, and by his Death the Eſtate is not determined, but 
Occupanti conceditur. Paſch. 32 Eliz. B. R. City Dale's alias Uvedale's Caſe. Cro. Eliz. 182. 


There ſhall be no Occupanc of an Eſtate of Tenant by the Curteſy or Dower which are 
Eſtates created by Law. Cro. El. 58. 5 


Tenant pur auter vie makes a Leaſe for Years to commence from his Death, a Stranger Leaſe. 


enters, though the Stranger is Occupant of the Freehold, yet the Leaſe for Years ſhall enter 


upon him, and the Leaſe ſhall bind the Occupant. Lev. 202, 203. 
So if Tenant pur auter vie leaſes for Years, in Truſt for himſelf for Life, and after in 


Truſt for his Wife for her Life, and the Leſſee for Years actually enters, but permits the 


Baron to enjoy it, who dies, and then the Feme enters, the Feme ſhall be Occupant, and not 


the Leſſee for Years. Lev. 202. 


The Father had an Eſtate for his own and his two Sons Lives; he aſſigns it to Truſtees to Alignment: 


the Uſe of himſelf for Life, Remainder to his Wife for Life, (if his two Sons live ſo long) 


Remainder to the Uſe of one of the Sons and his Heirs. The Queſtion was, Whether after 


the Wife's Death it ſhall reſult to the Father, or the ſurviving Truſtee ſhall have it, or the 
Heir ſhall be ſpecial Occupant. And Bridgman C. ] ſaid, when the Father had an Eſtate 
for three Lives, and he conveyed the Land a ter to the Ule of himſelf for Life, and to his 
Wife for Life during the Lives of his Sons, Sc. why ſhould not all go out of the Father, as 
in Chudlie's Cale. Trin. 17 Car. 2. C. B Tinker v. Lidcott, Cart. 46. 


No Occupancy ſhall be of Copybold, without ſpecial Cuſtom. Smarzle v. Penballo „ Mich. Copyhold. 


2 Aan. B. R. 6 Mod. 68. Salk. 188. 


If Copyhold Tenant pur auter vie dies, there ſhall be no Occupant, but the Lord mall enter. 
Salk. 188. Ld. Raym. Rep. 1000. ſame Caſe. . Ney 47. Salter v. Butlef. | : 
A Feme, Tenant for Lite of a Copyhold, the Reverſion being granted over to B. for Life, 


| Remainder to C. for Life cum acciderit poſt mortem, ſurſum redditionem vel fortisfafturam of the 
Feme, and after the Baron ſurrenders to the Uſe of B. for his Life, to whom the Lord grants 
it for his Life, and ſo he is admitted Tenant, and after dies. In this Caſe C. ſhall not have 
it; becauſe his Eſtate is not to commence till after the Death, Surrender of Forfeiture of 


the Feme; and the Feme here is alive, and has not made any Surrender or Forfriture, and 


the Feme has Right to it by Plaint in Nature of Cui in vita; but the Lord in this Caſe may 
| retain it in his proper Hands or Diſpoſition during the Life of the Baron as an Occupant. 
Koll. Ar. 150, 151. 16 Vin. p. 70. Tit. Occupant, (C). 


If Tenant by the Curteſy grants his Eſtate to another and his Heirs, and the Grantee dies, Curteſy. 


his Heir ſhall be a ſpecial Occupant e Eſtate. 16 Vin. p. 72. Tit. Occupant, (F). 


The Cuſtom of a Manor was, tffat every cuſtomary Copy hold of that Manor might be 


granted to three perſons, Habendum to them ſucceſſive, ficut nominatur, & non aliter. A Sur- 
render was made to J. S. and his Aſſigns for his own Life, and the Lives of two others. Powe! 


J. ſeemed to incline that if J. S. had become a Bankrupt, and the Eſtate aſſigned, and the Aſ- 


ſignee had died, living the Copyholder, the Lord ſhould immediately have the Land; and 


Powis J. thought that open the Death of the Copy holder the Eſtate of the Aſſignee would 
e 


pyhold Eſtate without a ſpecial Cuſtom; and this would be no Miſchief, the Failure being 
on the Side of the Grantee only. 6 Med. 63, 68. 1 


Deviſe of a Copyhold on Condition to pay Money to J. S. if the Condition is broken, I. §. 
muſt be admitted, and make an Entry before he can ſurrender. 2 Ld. Raym. 726. 


ſtuy qui vies were living. But it was agreed, that if the Grant had 
been to J. S. for the Lives of B. C. and D. and J. S. had died, the Lord ſhould have the 
Land again, though againſt his own Limitation, becauſe there can be no Occupant of a Co- 


| There cannot be an Occupant of any Thing which lies in Grant, and which cannot paſs Tb Ir 


without Deed, becauſe every Occupant ought to claim by a Que Eftate, and aver the Like of Gran, 


_ Ceſtuy que vie. Co. Lit. 41. 5. : 
The only Means the Law gives to one to gain an Eſtate by Occupany is by Entry, but there 
cannot be an Entry in an Advowſon, Rent, or any other Thing that lies in Grant. Vaugb. 


. 


187. Bridgman 94. 


But a ſpecial Occupant may be of a Rent; as if a Rent be granted to another and his Heirs 
for the Life of I. $ his Heir after his Death ſhall have this Rent as a ſpecial Occupant, In 
ſuch Caſe the Heir takes not by Deſcent, but as Heir Nominatim, and by Limitation only. 


16 Vin. Tit. Occupant, (D). p. 71. 
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7. . Entry. 


And if an Annuity be granted to another and his Heirs for the Life of I S. if the Graatee 
dies during the Life of 7. S. his Heir ſhall have the Anovity. Vin. Tit. Occupant (D). = 
Againſt whom There mall not be any Occupant againſt the King; becauſe Nullum tempus occurrit Regi, 
there (all not and therefore no Man ſhall gain of the King by Priority of Entry. Co. Lit. 41. 6. | 
bean Cecu- Neither ſhall there be any Occupancy of an Eſtate which a Man has by Letters Patent of 


pant. the King. 2 Rell. Rep. 123. | 


Who ſhall be If Tenant pur auler vie, makes a Leaſe for Years and dies, the Leſſee for Years being in 


au Occupant. Poſſt ſion ſhall be the Occupant, and his Leaſe is extinct. Vin. Tit. Occupant (E). pl. 1. : 


And if he makes a Leafe for Years, Remainder for Years, and Tenant for Years enters, 


and then the Tenant pur auler vie dies, here the Tenant for Years ſhall be an Occupant, and 
yet his Term for Years is not drowned by Reaſon of the Meſne Remainder for Years for in 
ſome Caſes a Term for Years and a Freehold may well ſtand together in one and the ſame 
Perſon. 2 Bulft. 12. | FD IS . 
And if Leſſee par auler vie leaſes at Will to a Feme Covert; Leſſee pur auler vie dies, her 
Baron ſhall be Occupant. Sid. 347. : LES * 5 | 
Leſſee at Will ſhall be Occupant. 2 Roll. Rep. 123. Cro. Fac. _ 3 
If a Man leaſes for Years, and after by Covin, to the Intent to extinguiſh the Leaſe, makes 
a Leaſe to an ancient Man pur auter vie, who dies, it ſeems the Leſſee for Years ſhall be Oc- 
cupant. But it ſeems by Reaſon of the Covin, that his Leſſee for Years ſhall be ſaid to be in 


Eſſe againſt the Leſſee. 16 Vin. Tit. Occupant (E). pl. 2. p. 71. | 


If Leſſee pur auter vie leaſes for Years, and Leſſee for Years makes a Leaſe at Will, and 


after Leſſee pur auter vie dies, the Leſſee at Will being in Poſſeſſion ſhall be Occupant, and 
not the Leſſee for Years ; but he ſhall have it in Nature of a Reverſion, and ſo the Leaſe for 


Years is not extinct. 16 Vin. Tit. Occupant (E). pl. 3. p. 71. . ER | 
And the Leſſee at Will needs not make Claim; for he has the Occupation of the Land; 


and this differs from the Caſes where a Man comes caſually to the Land, or hawks there; 


for they are not any Occupancies. 2. Roll. Rep. 123, 1 . 5 | ; 
The Freehold by Operation of Law is caſt upon him; but this he ſhall hold and enjoy 

ſubject unto the Leaſe for Years ; becauſe he cannot have and enjoy his Eſtate of Freehold 

but in the ſame Manner as the Tenant pur auler vie held and enjoyed the ſame, and he held 


the ſame Subject to the Leaſe for Years ; but if there had been no Leaſe at Will made, then 


by the Eſtate of Occupancy falling upon the Termor for Years, the Freehold is preſently in 
him by Operation of Law; and fo by this the Term for Years is drowned, extinct and 
gone, 2 Rolſt.12;.- : „ - 5 4 

Special. If a Leſſee for Life leaſes to another, and to the Heirs of his Body for Life of the firſt 
Leſſee; in this Caſe the Heir of his Body ſhall be Occupant after his Death. 16 Vin. Tit. 

Occupant (G). p. 73. 5 | 5 bt + 
And if a Man leaſes Lands to another and his Executors for Life of J. S. and Ceftuy gue 
vie dies, the Executor ſhall be a ſpecial Occupant, though it be a Freehold. 16 Vin. Tit. 

Occupant (G). p. 73. | C0 £ Is N 
And if a Man grants a Rent to another, his Executors and Aſſigns, for the Life of J. S. 

and after the Grantee dies, making an Executor, but no Aſſignee, the Executor ſhall not be 

a ſpecial Occupant, becauſe it is a Freehold, which cannot deſcend to the Executor. 16 Vin. 

Tit. Occupant (G). p. 73. | 8 1 0 | 7. 

And if a Grantee pur auter vie of a Rent-Charge, deviſes it, the Deviſee ſhall have it du-, 

ring the auter vie. Per Gaudy and Fenner. Sed contra per Popham. Ney 47. 5 


What Actions An Occupant ſhall be puniſhed for Waſte, becauſe he has the Eſtate of the Leſſee for 


22 Life; for the Statute of Glouceſter, c. 5. gave an Action of Waſte againſt him who holds in 


Rep. 37.6. Co. Lit. 44. 6. | Es 55 
What an Oe. If he in Reverſion enters after the Occupant, and brings an Action againſt him, the Oc- 
capant ſhould cupant ought to plead the Leaſe to Ceſtuy que vie, whoſe Eſtate he has; but for a Rent or an 


plead. Eſtate that lies in Grant, none can plead a Que Eſtate, but ought to intitle himſelf by the 


Grant. Bridgm. 94. 


Reliefin E- In Chancery, Tuphorne v. Gilbie, 5 Car. 1. the Caſe was thus: A. conveyed Lands to 


quity in Caſes V. R. and . S. and their Aſſigns, to the Uſe of them, their Heirs and Aſſigns, during the 


of Occupancy. Lives of the ſaid A. and AM. his Wife, and the longer Liver of them; Proviſo if A. pay to 


B. (who aſter died inteſtate) 1207. in Feb. 1628, then the Eſtate to be void, and A. to re- 
enter; the 1201. was not paid, ſo as the Eſtate became forfeited. C. having paid divers 
\ Debts for B. the ſaid VW. R. and W. S. were ordered to convey their Intereſt to C. which 
they did; C. died, leaving D. her Executor, who was ſettled in the Eſtate by Order of the 
Court; but there being no Decree in the Cauſe, D. exhibited his Bill to have the Eſtate 


confirmed to him by Decree. The Court, with Advice of the Judges, and View of Pre- 


_ cedents, 


any Manner for Term of Life or for Years; and an Occupant holds for Term of Life. 6 Co. | 
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cedents, whereby in ſame ſpecial Caſes the Court has ordered the Poſſeſſion againſt an O- 
cupant, did declare, that though in Caſe of an Occupant upon a general Truſt, this Court 
' was doubtful how to decree any Thing upon a Matter of Equity in Oppoſition to a Ground 
or Rule of Law; yet this Caſe differing from a general Truſt upon an Eſtate granted pur 
auter vie, as the ſame is a conditional Eſtate pur auter vie, granted as a Security or Pledge 
for a Debt, which not being paid, the Eſtate by Forfeiture becomes Aſſets in the Plaintift's 
Hands to pay the Dcbts of B. the Court decreed the Lands abſolutely to D. and his Aſſigns, 
during the Continuance of the ſaid Eſtate, for Satisfaction of B.'s Debts, and the Tenants to 
| attorn, Nifi cauſa; and none was ſhewn. Chan. Rep. 39, 40. | | 
And in Throgmorton v. Wagſtaff, 8 Car. 1. A. being indebted, B. became Surety for him. 
A. died, B. brought a Bill againſt 4.'s Widow, ſuggeſting that ſhe had ſufficient of her Huſ- 
| band's Eſtate to diſcharge the Debts, and prayed % have Leaſes pur auter vies, whereof A. 
ße Teſtator was ſeiſed at the Time of his Death, and on which the Widow entered as an Occupant, 
10 be Aſſets in Equity. But the Court, in Reſpect the Plaintiff did not get a Caſe made of 
this Point by ſuch a Time, diſcharged the Defendant of any further Demands from the 
7 Plaintiff. Chan. Rep. 59. | | | | 
We In Price v. Evans, 27 Car, 2. a Title under an Occupant ſet forth by the Plaintiff. was de- 
mutrred to and allowed; becauſe this Court will not countenance nor give any Relief there- 
to. 2 Chan. Rep. 112. | . | 
And in Ragget v. Clark, Paſ. 36 Car. 2. A. ſeiſed of a Parcel of Land for his own Life, 
and the Lives of B. and C. prevailed with R. to be bound with him for a Sum of Money; 
and that R. might raiſe Money for the Diſcharge of the ſaid Debr, he permitted R. to enter 
into the ſaid Lands, and take the Profits thereof for two Years, the ſaid Lands being about 
121. per Ann. Value; and the ſaid Lands being ſo in A.'s Poſſeſſion, A. died, and made E. 
his Wife his Executrix. E. brought a Bill to have an Account of the Profits, and that the 
Poſſeſſion of the Land ſhould be delivered up to her; R. by Plea ſet forth his Title as Oc- 
cupant, and it was allowed, and the Bill diſmiſſed. 2 Vent. 364. And it was ſaid for the 
| Defendant in this Cauſe, that it was not proved, that there was any Deficiency of Aſſets; 
but if it had, yet this Occupancy happening before the Statute of Frauds and Perjuries, the 
Eſtate was no wiſe ſubjected to the Payment of Debts; and of that Opinion was the Lord 
Keeper, and therefore diſmiſſed the Bill. S. C. 1 Yern, 234. 
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1 10 prevent Occupancy, it is adviſable at the making a Grant, to add theſe Words, To How to pre- 
103 bave and to hold to him and his Heirs, during the Life of C que vie; for then it is deſcend- vent Occu- 
wo able to the Heir; or elſe the Tenant or Grantee (if he has the Eſtate without the Word Heirs) P?P7* 

1 may aſſign the Eſtate over to divers Men and their Heirs, in Truſt for him and his Heiis 

7 during the Life of Ceſtuy que vie. Inſt. 4 1. b. 388 a. Wood's Inſt. 216. | 

” | Thus far concerning Occupancy according to the Common Law and Decrees in Equity ; How far this 
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but this Title is much abridged by the Statute of Frauds and Perjuries (29 Car. 2. c. 3. Title Occu- 

8. 12.) and the Statute to amend the Law concerning common Recoveries, and to explain and Pane is alter: 
amend the Statute of Frauds and Perjuries, ſo far as the ſame. relates to Eſtates pur auter vie CE: 
(14 Geo. 2. c. 20. F. 9.) For by the Statute of Fraud and Perjuries it is (inter alia) enacted, 

That any Eſtate pur auter vie ſhall be deviſable by a Will in Writing, ſigned by the Party fo | 
deviſing the ſame, or by ſome othe Perſon in his Preſence, and by his expreſs Directions at- J 
teſted and ſubſcribed in the Preſence of the Deviſor by three or more Witneſſes; and if no 
ſuch Deviſe thereof be made, the ſame ſhall be chargeable in the Hands of the Heir, if it ſha!l 
come to him by Reaſon of a ſpecial Occupancy, as Aſſets by Deſcent, as in Caſe of Lands 
in Fee-ſimple; and in Caſe there be no ſpecial Occupant thereof, it ſhall go to the Executors 
or Adminiſtrators of the Party that had the Eſtate thereof by virtue of the Grant, and ſhall 
be Aſſets in their Hands. | 5 | | 
And ſince this Statute, it has been held, that a Title under an Occupant of a Life, for the 
Lives of B. and C. is good, for the Statute did not take away all Occupancy, but transferred 

it to Executors, and the Occupant by his Entry on the Land is Executor de ſon tort ; becauſe 
the Statute made it Aſſets. Per Holt, C. J. Mich. 2 W. & M. B. R. Bradburn v. Kenner- 
dal Carthi e | | | 
And it has been adjudged, that an Heir, Executor, &c. ſhall be charged on this Statute 
with the Payment of Debts only, and not Legacies, except deviſed particularly out of the 
RO ; _ an Eſtate pur auter vie of an Inteſtate was not diſtributable. Mich. 8 M. 3. B. R. 
/ T0000 | 2 — 
The Statute of Frauds does not extend to make Eſtates pur auter vie in Copyhold Lands 
Aſſets or deviſable. 2 Ld. Raym. Rep. 998. | | LE | - 
But the Statute of 14 Geo. 2. recites, That Doubts have ariſen, where no Deviſe bas 
| been made of ſuch Eſtates, to whom the Surplus, after the Debts of ſuch deceaſed Owners are 7 
fully ſatisfied, ſhall belong; and enacts, that ſuch Eſtates pur auler vie, in Caſe there be no 
Ra N e - : | ſpecial | 


ſpecial Occupant thereof, of which no Deviſe ſhall have been made, according to the ſaid 


+, for Prevention of Frauds and Perjuries, or ſo much thereof as ſhall not have been ſo 
deviſed, ſhall go, be applied and diſtributed in the fame Manner as the perſonal Eſtate of the 


Teſtator or Inteſtate. 


Ok acquiring real Eſtates by Deſcent*, . 
(A) | of Deſcents in general. LS 


Deſcent, its ESCENTS, comes from the Latin Word Deſcendere, id et, ex loco ſuperiore in in- 
Derivation feriorem movere; and in a legal Underſtanding it is when Land, Ec. after the Death of 


anc significa the Anceſtor is caſt by Courſe of Law upon the Heir. Co. Lit. 237.9 
Ib This is the nobleſt and worthieſt Means whereby Lands are derived from one to another, - 


Heir, who, 3 : 
= —_ becauſe it is wrought and veſted by the Act of Law and Right of Blood, unto the worthieſt 


and next of the Blood and Kindred of the Anceſtor; and therefore it has not in the Common 
Law altogether the ſame Signification that it has in the Civil Law]; for the Civilians call him, 
Heredem, qui ex teftamento ſuccedit in univerſum jus teſtatoris. But by the Common Law he is 
only Heir which ſucceedsby Right of Blood. And this agrees well with the Etymology of 
the Word Heir, to whom the Lands deſcend, for Heres dicitur ab bærendo, quia qui heres 
eſt beret, hoc eſi, proximus eſt ſanguine illi cujus eſt Heres. So as he who is Heres, janguinis 
et beres, & heres bereditaltis. Co. Lit. 237. a. b. „ FFF | 
T 'rds of All poſſible hereditary Succeſſions may be diſtinguiſhed into theſe three Kinds, viz. either 
Leſcents. Firſt, In the Deſcending Line, as from Father to Son or Daughter, Nephew or Niece, i. e. 
Grandſon or Grandaughter. Or, V | | C 
Secondly, In the Collateral Line, as from Brother to Brother or Siſter, and ſo to Brothers 
and Siſters Children. O-. | - 5 5 
Thirdly, In an Aſcending Line, either direct, as from Son to Father or Grandfather (which 
is not admitted by the Law of England) or in the Tranſverſai Line, as to the Uncle or Aunt, 
Great Uncle or Great Aunt, c. And becauſe this Line is again divided into the Line of 
the Father, or the Line of the Mother, this tranſverſe aſcending Succeſſion is either in the 
Line of the Father, Grandfather, Sc. on the Blood of the Father; or in the Line of the Mo- 
ther, Grandmother, Sc. on the Blood of the Mother; the former are called Agnati, the lat- 
ter Cognati. Hale's Hiſt. Com. Law 223. Fa = | | 
All which will be beſt underſtood by peruſing the Scale of Degrecs of Parentage and Con- 
ſanguinity facing this Page, a 2 on or OE 8 


| (B) By the Cimmon Law. 


General Rules concerning Deſcents, or hereditary Succeſſions of Lands in Fee ſample, with Examples, | 
Reaſons, Exceptions, Obſervations, &c. ER 8 


| JC . 8 
Wontineks of In Defcents, the Law pzefers tbe woꝛthieſt of Blood. 
Example 1. 1 OT | 


5 2 * In Deſcents immediate, the Male is preferred before the Female, viz. The Son before the 
re Females. Daughter, the Brother before the Siſter, and the Uncle before the Aunt. | 


| | Example 2. DO Ret, | . 
2. Deſcend- In Deſcents immediate, the Deſcendants rh Males are preferred before thoſe from Fg- 
3 e males; and hence it is, that the Daughter of the eldeſt Son (in Deſcent from the Father) is 
thoſe of Fe. Preferred before the Son of the younger Son; the Daughter of the elder Brother, or Uncle, 
* before the Son of the younger; and the Uncle, nay, the Great Uncle or Grandfather's Bro- 


ther, before the Uncle of the Mother's Side. Hales Hiſt. Com. Law 235. 

The nert of Blood | : * :! Gi a 

Proximity of e next or Blood ts preferred befoze the moze remote. thoug | | 
D Law 225 te Femnte, 00ugh. equatiy 0 


* ; 2. 2 


— — 2 
_—= — 


For the Learning on this Title, ſee Blackiſton'.s 7. cat i. in the Law of Deſernts in Fee Fun. : 
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TA etre contaiking the De- | 


_ Father's Grand Father. 


Asgnati. Cagnati: 
_ grees of Co 
Ste 6. | 
| Tritavus. Great Grand Father's 
| Great Grand Father. | 
Tritavia. Great Grand Father's 
Great Grand Mother. | 
Atpatrui. Brothers of Great Grand | Atavus. Gra Grand Father's | Atayunculi. Brothers of Great 
| Father's Grand Father. | Grand Father. Grand Father's Grand Mather. 
Atamitæ. Siſters of Great Grand | Atavia. Great Grand Father's | Atmaterteræ. Sifters of Great 
Grand Mother. Grand Father's frond other. 


FFratres Conſanguinei. 


Amitæ. S:/ters of the Father, 


: Mater. 


Linea recta aſcendens. 


— 


Neptes. Grand Daughters. 


Half Bro- Fratres Uterini. Half Brothers on 
5 thers on the Father's Side. | The rget Lins aſcending. the Mother's Side. 
| [Sorores Conſanguineæ. Half Siſters  P2opoſitus, Sorores Uterine. Half Sifters on 
| on the Father's Side, Linea recta deſcendens. the Mother's Side. 
[es 5 | The right Line deſcending. ; 
Total. Filii. Sons. | Total. | 
. Filiæ. Dawghters. | ET 3 
; Y 2. 1 
| | L Nepotes. Grand Sons. 2 | 
| { 


7. 


Proneptes. 


% 
Pronepotes. Great Grand Sons. 
Great Grand Daughters. 


00 


Abnepotes. 
Abneptes. 


Grata Child's Grand Sons. 


Grand Child's Grand Daughters. 


Atnepotes. 
| _Atneptes. 


. 
Great Grand Child's Grand Sons. 
Great Grand Child's Grand Daughters. 


— 


6. 


Trinepotes. Great Grand Child's Great Grand Sons. 


«| 


5 4. 8 „ 4 | 
| [Abpatrui. Bras f Grand Fa- Abavus. Grand Father's Grand | Abavunculi. Brothers of Grand 
ther's Grazd Father. | Father. | Father's Grand Mother. | 
IAbamitæ. Si/ter's of Grand Fa- Abavia, Grand Father's Grand | Abmaterteræ. Sifters of Grand 
chers Grand Father. | | Mother. _ Father s Grand Mother 
5 3 3: WE | 
[propatrul, Brathers of Great Grand | | | Proavunculi. Brothers of Great] 
| N Proavus. Great Grand Father. Grand Mother. 
| [Proamitz: Sifters of Great Grand Proavia. Great Grand Mother. | Proameterterz. Sifters of Great 
ID Father. | | Grand Mother. 
. es TD 2. - | 
{Patrui Magni. Brothers of Grand | : ON. | Avunculi 1 Brothers of Grand 
| Father. © | Avus, Grand Father. Mather. | 
 [Amitz Magnæ. Si ifters of Grand | Avia, Grand Mather. Materterz Magnz. Si/tersof Grand 
Father. 8 1 Mother. 
1. | . 1. | 1. 
Patrui. Brothers of the Father. Pater. Father. I Avunculi. Brothers of the Mother. 
Mother, Materterz, Si ors of the Mather. 


—- 


__Trineptes. 


Great Grand Child's Great Grand Daughters. 


To face Page 20 in the Theory of Conveyancing, Vol. I. 
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| | ' Example I. 
The Siſter of the «bole Blood, before the Brother of the half Blood. Hale s Hi 92 Cam, 


Law 236. | 
| Reafon. 
She is more frictly joined to the Brother of the whole Blood (viz, by 1 Father and Mother) 


| than the half Brother, * otherwiſe he is the more worthy, 


Example 2. 
The Son or Daughter, before the Brother or Siſter, and they before the Uncle. 


| Reaſon. 
The Son or Paughter is nearer than the TT and the Brother or Siſter than the 


| Uncle. 


5 Exception. 
vet the Father or Grandfather; or Mother or Gu cen in a direct aſcending Line 
ſhall not immediately ſucceed the Son or Grandchild : But the Father's Brothers (or Siſters) 


| ſhall be preferred before the Father; and the Grandfather's Brother (or Siſters) before the 
_ Grandfather : Although the Fader is nearer of Blood to the Son than the Uncle, or the 
Brother; for the Brother is of the Blood of the Brother, becauſe both derived from the 


ſame Parent, the common Fountain of both their Blood: And therefore the Father is pre- 
ferred in the Adminiſtration of Goods before the Son's Brother of the whole Blood, and a 


| Remainder | united 2 de ſanguine of FA Son ſhall veſt in che Father before the Uncle. 


1 fs 
J20 tes 102 Siſter of the halt Bigod all inherit to his Byother bl 


| Bitter, but as a Child to his * Bac. L. Tracts 128. 


| Example * 
If a Mor have two Wives, and by either Wife a Son, the Eldeſt Boa over-living his Fa 


thr, is to be . Bac. L. 7 rafts 128, 


RN Example 2. 
But if the Eldeſt 80 enters 4 dies without a Child, the Brother ſhall not be his Heir, 


| bur the Uncle of 125 Eldeſt Brother” or Siſter of the whale Blood. Bac. L. Trafis 128. 


| Reaſon. 


Becauſe che) younger is col of the half Blood to their Elder Brother. | Bac. L. Trabis 128. 


Example 3 


108 if 1 Elder Beatle a or has not A the Life of the Father, either by ſuch 


23 or Conveyance, then the Younger Brother ſhall- inherit the Father's Land, although 
he be a | Child by the ſecond Wife, before any Daughter by the firſt, Bac. L. Trabis 128. 


Rule. 4. 


The Eldeſt Son, 02 Byother 02 Uncle, excludes the younger, and ſhall __, Priority of the 


"Om Hale's Hiſt. Com. Low 238. Bac. L. Tracts 128. 


Example be 
If there be theve Brethren, and the Middle Brother purchaſes Lands in Fee. ſimple, and 


| 82. I. N. _ the . Brother ſhall have the LANG by Deſcent and not the Younger, 
c. Lit 5. | 


Example 2. 
Alſo if there be three Brethren, and the Youngeſt Brother purchaſes Lands in \ Fee-ſimple, 


and dies without Iſſue, the Eldeſt Brother ſhall have the Land by Deſcent, and not the 
Middle. Lit. . 


Reaſon. 
For the Eldeſt | is the moſt ds o Blood. Lit. 9. 5- 


Rule 
- when gen inherit, thoſe of an equal Segree o of Nearnels wall inherit all Rolly cf 


Femal es. 


together, as Parceners, Bac. L. Tracts 128. 
EReaſen. | 
| The Law 1545 them bur 0 one e Heir to the Anceſtor. Bac. L. Traf?s 128. 


Vor. I. 5 G 5 = Example 


A, 


Birth of Males. 


22 | Deſcent. 


* A 


| Example 1. 
All the rs, whether by the ſame or divers Venters, do inherit together to the fame 


Father. Hale's Hiſt. Com. Law 238. 


We Reaſon. 
| Whether they be of the ſame or divers 1 they are of the whole Blood to their 
1 Father. 15 
F | | Example „ 
11 All the Siſters 4d the ſame Venter do inherit to the Brother. Hale 5H. 16 Com: Law 238. 
| | | Reaſon. 
Thoſe of the DES Venter are of the whole Blood to the Brother, but thoſe of another Ven- 


ter are only of the half Blood. 
Exception to this Rule. 


But by a ſpecial Cuſtom, Deſcents to the Females may be W Hale's Hiſt. Com. | 


Law 238. See Of Deſcents by Cuſtom, poſt. 


} | | Rule 6. 5 
Right by Re- All Deſcendants from ſuch a Perſon as mfght have been peit to another, 
preſentation. hold the ſame Right by Repꝛeſentation as that common Root from whence they 
are derived. Hale s Hiſt, Com. Law 236, 237. | 


„ 
For they are in che ſame Right of Worthineſs and Proximity of Blood, as their Roor that 
might have been Heir was if he had been living. Hale s Hiſt. Com. Law 2 37- 


Example 1. 
The Son or Grandchild (whether Son or Daughter) of the eldeſt Son, ſucceeds 9 the 
younger Son. Hale's Hiſt. Com. Law 237. 


1 8 Example 2. 


Com. Law 237. 

1. Obſervation. 
And ſo through all the Degrees of Succeſſion by the Right of Repreſentation, the Right 
of Proximity is transferred from the Root to the Branches, and gives them the ſame Prefe- 
rence as the next and worthieſt of Blood. Hales Hiſt. Com. Law 237. 


| GO 2. Obſervation. : 

This Right transferred by Repreſentation is infinite and Amte in the Degrees of thoſe 
that deſcend from the Repreſented ; for the Son, Grandſon, Great Grandſon, and fo in infi- 
nitum enjoy the ſame Privilege of Repreſentation as thoſe from whom they derive their Pe- 
digree have, whether in Deſcents lineal or tranſverſal. Hales Hi 1 Com. Law 2 37. 


Example 3. | 
The Great Grandchild of che eldeſt Brother (Son or Paughter) ſhall be preferred before 
the younger Brother. Hale's Hiſt. Com. Law 2 37. 


9.5 Rea ſon. 
Fi Thou 0 the Female be leſs 7 than the Male, yet ſne dtands in Right of Repreſen- 
Fil | tation o the eldeſt Brother, Who was more worthy than the younger. i 


Example 4. 
If a Man have two o Daughters, and the elder dies in the Father's Life, leaving fix Daugh- 
rers, and then the Father dies ; the youngeſt ins ſhall have an equal . with the ſix 
Daughters. Hale's Hliſt. Com. Law 238. 


Reaſon. 


a Moiety. Hales Hiſt. Com. Law 238. 
1 ; Rule 7. 
| 1 e The laſt atual Seſlin fn any Anceſtoz, makes him, as it were, the Root of 
cent the Deſcent — to many Intents as ik he * been a —— Hale's Hiſt. 


Com. Law 238. 
Obfervatin 


4 


The Son or Grandchild of the eldeſt Brother, before the youngeſt Brother. Hal!'s Hit. : 


Becauſe os ſtand in 1 and Stead of theit Mother, who could have had but 


II IM 


& YN . 1 Deſcent. 1 : 


Ob ſer vation. 
Therefore he that cannot derive his Succeſſion from him that was laſt actually ſeiſed, 


be e hare derived i from ſome e Anceſtor, ſhall not inherit. Hale's 


Clift. Com. Law 2 38. 
Example 1. 
And hence it is, that where Lands deſcend to the eldeſt Son from the Father, and the 


Son enters, and dies without Iſſue, his Siſter of the whole Blood ſhall inherit as Heir to the 


Brother, and not e Son of the half Blood. Hale s * Com. Law 238. 


Reaſon. 
Becauſe he cannot be Heir to the Brother ot the half Blood. Hales Hiſt. Com. Law 238. 


| | Example 2. 
lk the eldeſt Son had Sola the Father, and died before Entry, the youngeſt Sen ſhould 
inherit as Heir to the FO and not the Siſter. Hale's Hiſt. Com. Law 238, 239. 


: | Reaſon. 
Becauſe he | is Heir to the Father that was laſt Es ſeiſed. Hales an. Com. Law 239. 


| Example 3 : | 
And hence it is. that though the Uncle is 3 before the Father in Deſcents from the 


Son; yet if the Uncle enter after the Death of the Son, and die without ue, the Fathec 


hall inherit co the n. 2 Hiſt. Com. Law 239. 
| Reaſon. 

Quia ſeifina 2 1 | 
And whoſoever derives a Title to — "Land, muſt be of the Blood to him that The Blood of 


he firſt Pur 


Art n. lt. Hale s Hiſt, Com. Law 2 39 | = = 


| Example 1. 

Therefore ir a Son 8 Lands. and dies without Ique, it ſhall 4 to the Heirs 
of the Part of the Father; and if he has none, then to the Heirs of the Part of the Mother. 
Hall's Hiſt. Com. Law 239. Vee 7 

Reaſon. | 

For though the Son has both the Blood of the Father and of the Mother in him, yet he 
is of the whole Blood of the Mother, and the Conſanguinity of the Mother are Conſanguinei 
cognate of the Son. Hale 0 Hiſt. Com. Law 239. 


| Example 2. 
If Lands A to the Son from his Father or N they hall go to that Side only 
from which they came. Bac. L. Tra#s 129. 


| Example 3. 
But if the Father purchaſes Lands, and they deſcend to o the Son, who dies without Iſſue, 


and without any Heir of the Part of the Father, it ſhall not deſcend in the Line of the Mo- 1 
bers but eſcheat. Hale Hift. Com. Law 239. 


Reaſon. | 
For though the Conſanyuinei of the Mother, are the Conſanguinei of the Son, yet they are 
not of the Conlenguiniry to the Father, who was the Purchaſer. Hale SH fe Com. Law 239. 


Example * 
Yet if there be none of the Blood of the Gratafaker, i it op reſort to the- Line of the 


Grandmother. Hale's Hiſt. Com. Law 239, 240. 


| Reaſon. oo 
Becauſe her Conſanguine 3 are as well of the Blood of the Father, as the Mother” $ s Conſan- 


guinity is of the Blood of the Son. Hale's Hiſt. Com. Law 240. 


Example 5 
11 the Grandfather 3 Lands, which deccndes to the Father, and from him to th 


800 3 if the — entered and died without Iſſue, his Father s Brothers or Siſters, * — 
| | cen- 


2 r C 


24 


Deſcent. — 


Male Root 


has the Pre- 


ference. 


Male Line 
aſcending. 


Com. Law 241. 


Deſcendants; or, for want of them, his Great Grandfather's " Brother or =" or their De- 
ſcendants ; or, for want of them, any of the Conſanguinity of the Great Grandfather, or Bro- 
thers or Siſters of the Great en, or their e may inherit, Hale s Hiſt. 
Com. Law 240. 
Reaſon, 

For the Conſanguinity of the Great Grandmother is the Conſanguinity of he Grandfather. 

Hale's Hiſt. Com. Law 240. 
Obſervation. | 

But none of the Line of the Mother or Grandmother, viz. the Grandfather's Wife, ſhall 

inherit; for they are not of the Blood of the firſt Purchaſer. Hale's Hi 82 Com. Law 240. 


Note 1. 
The ſame Rule e converſo holds in Purchaſcs in the Line of the Mother or Gompdanother, 
they ſhall always keep in the ſame Line that the firſt Purchafer ſectled them in. Hale's Hiſt. 
Com. Law 240. Vide Example 2. of this Rule. | | 


Note 2. | | 
But it is not neceſſary, that be who inherits be always Heir to the Parchaler: it is ſufficient 


if he be of his Blood, and Heir to him that was laſt ſrited ; for if the Father purchaſes Lands 


which deſcended to the Son, who dies without Iſſue, they ſhall never deſcend to the Heir of 


the Part of the Son's Mother; but if the Son's Grandmother has a Brother, and the Son's 
Great Grandmother has a Brother, and there are no other Kindred, they ſhall deſcend to the 
Grandmother's Brother; and yet if the Father had died without Iſſue, his Grandmother's 


Brother ſhould have been preferred before his Mother's Brother, becauſe the former was Heir 


of the Part of his Father, though a Female, and the latter was only Heir of the Part of his 
Mother. But where the Son is once ſeiſcd, and dies without Iſſue, his. Grandmother's Bro- 


ther is to him Heir of the Part of his Father. and being nearer than his Great Grandmother's 


Brother is preferred in the Deſcent. But this is always intended ſo long as the Line of De- 
ſcent is not broken; for if the Son alien theſe Lands, and then repurchaſe them again in Fee, 
now the Rules of Deſcen s are to be obſerved, as if he were the original Purchaſer, "and 2s if i it 
had been in the Line of the Father or Mother. Hale s Hiſt. Com. Law 240, 241. 


| Rule 9 9. 
In all Succeſſions, in the Line deſcending, transverſal oz aſcending, the Line- 
that is firſt derived from the Male Root has always the e Halc's Hiſt. 


| | Example in the deſcending Line. 

A. has Iſſue two Sons, B. and C. B. has Iſſue a Son and a Daughter, D. and E. D. 2 Goh -- 
has Iſſue a Daughter, F. And E. the Daughter has Iſſue a Son, G. Neither C. nor any of 
his Deſcendants ſhall inherit ſo long as there are any Deſcendants from D. and E. and nei- 
ther E. the Daughter, or any of her Deſcendants ſhall inherit fo long as there are any De- 
ſcendants from D. the Son, whether they be Male or Female. Hale's Hi is Com. Law 288 
242. | 

ah, In the collateral Line. 

So in Deſcents bene as Brothers and Siſters, the ſame Inſtances as before applied 

28 evidence the lame Concluſions. Hales Hiſt. . Law 242. 


Particular Rules ¶ tranſverſal aſcending PEPPER * 


Rule t. 3 . 1 
FF, a Son purchaſes Lands in Fee-ſimple, and dies without Iſſue, thoſe of the 
Male Line aſcending vſque infinitum ſhall be pꝛeferred in the Delcent, accozd-— 
ing to 881 Pioxinut? of Degree to the Son. Hale's Hiſt, Cem. Law 242. 


Example 1. 
The Father's reed and Siſters, and their Deſcendants, ſhall be fond before the | 
* of the Grandfather and their Deſcendants. Hale's TO Com. Law ob: | 
Example 2. | 
If the Father has no Brothers nor Siſters, the Grandfather 8 Brothers and their Deſcendants 
ſhall be 2 (a Hale's Hi ft Com. Law 242. 


x . Example 
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For want of Grandfather*s Brothers, his Siſters and their Deſcendants ſhall be preferred 
before the Brothers of the Great Grandfather. Hale's Hiſt. Com. Law 242. 5 


50 3 Obſervation. 

Fur although the Father or Grandfather cannot immediately inherit*to the Son, yet the 
Direction of the Deſcent to the collateral aſcending Line, is as much as if the Father or 
_ Grandfather had been by Law inheritable ; and therefore, as in Caſe the Father had been in- 

heritable, 2nd (ould have inherited ro the Son before the Grandfather, and the Grandfather 
before the (rear t3randfather 3 and conſequently, if the Father had inherited, and died with- 
cout Hue, is c:!ft Brother and his Defcendants ſhould have inherited before the younger 
| Brother ant his Deſcendants; and it he had no Brothers, but Siſters, the Siſters and their 
 Defeendans hold have inherited before his Uncles, or the Grandfather's Brother and their 
 Detccndants, So though the Father is excluded from inheriting, yet the Deſcent is directed 
as it ſhould have been, had the Father inherited, vix. it lets in thoſe firſt that are in the 
ncht Degree to him. Hale's {/iſt. Com. Law 242, 243. | 


| 3 | Rule 2. | 
The Line of the Part of the Mother ſhall never inherit as long as there are Pater! Lize 

an, though never klo remote, of the Line of the Part of the Father. Hale's * 
Hiſt. Com. Law, 243 ; | | a 

„ 7 5 Example. ; 

If the Mother has a Brother, yet if the Atavus or Atævia patris, (i. e. Great Great Great 
Grandfather, or Great Great Great Grandmother of the Father) has a Brother or Siſter, he or 
ſhe ſhall be preicrred, and exclude the Mother's Brother, though he is much nearer. Hale's 
Hiſt. Com. Law 243. e | 
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| | Rule 3. © Pn 

The Male Line of the Part of the Father aſcending, ſhall in æternum exclude paterna! Male 
: the Female Line of the Part of the Father aſcending. Hale's Hiſt. Com. Law 3 | 

3 242. | 1 | . emale Line. 

Y : 5 x | Example. | 8 

3 If a Son purchaſes Lands, and dies without Iſſue, the Siſter of the Father's Grandfather, Vide Rule +. 
: or of his Great Grandfather, and ſo in inſinitum, ſhall be preferred before the Father's Mo- : 
f ther's Brother, though the Father's Mother's Brother be a Male, and the Father's Grand- 

VP father or Great Grandfather's Siſter be a Female, and more remote. Hale's Hiſt. Com. Law 

by = Do „ $ Reaſon. 8 

2 Becauſe ſhe is of the Male Line, which is more worthy than the Female Line, though the i 

= Female Line be alſo of the Blood of the Father. Hale's Hiſt. Com. Law 244. 


1 3 Rule 4. 
A2 s fn the Male Line aſcending, the moze near fs pꝛekerred befoze the moze g. e lige 
remote; ſo in the Female Line defcending, if it be of the Blood of the Fa. deſccading. : 
. yer; the moze near is alſo pꝛekerred befoze the moze remote. Hale's Hiſt. Com. 


CE, Example 1. 5 
If a Son purchaſes Lands, and dies without Iſſue, and the Father, Grandfather, and Great 

i Grandfather, and ſo upwards, all the Male Line being dead, without any Brother or Siſter, 
= or any deſcending from them; but the Father's Mother has a Siſter or Brother, and the Fa- 
3 _ -ther's Grandmother has a Brother, and the Father's Great Grandmother has a Brother, tho' 
- all theſe are of the Blood of the Father; and though the remoteſt of them ſhall exclude the 
1 Son's Mother's Brother; and though the Great Grandmother's Blood has paſſed through 
more Males of the Father's Blood, than the Blood of the Grandmother or Mother of the Fa- 
ther; yet the Father's Mother's Siſter ſhall be preferred before the Father's Grandmother's 
Brother, or the Great Grandmother's Brother. Hale's Hiſt. Com. Law 244, 24.5. 


7 


Wee | Et Reaſon. FER | | 

4 For they are all in the Female Line, viz. 2 (and not Agnati), and the Father's Mo- 

4 ther's Siſter is the neareſt; ſo ſhe ſhall have the Preference, as well as in the Male Line aſcend- 

> ing; the Father's Brother, or his Siſter, ſhall be preferred before the Grandfather's Brother. 
Hale's Hiſt. Com. Law 245. OR — | 


| Vor. * : | | H | : Exan ple 


Delcent. 
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| | Example 2. | TER | | 
But yet in the laſt Caſe, where the Son purchaſes Lands, and dies without Iſſue, and with- 


out any Heir on the Part of the Grandfather, the Lands deſcend to the Grandmother's Bro- | 


ther or Siſter, as Heir on the Part of his Father. Hale's Hift. Com. Law 245. 


| | : Example 3. 8 
Vet if the Father had purchaſed this Land, and died, and it deſcended to his Son, who 
died without Iſſue, the Lands ſhould not have deſcended to the Father's Mother's Brother or 
Siſter. | | | | 
: | EE Reaſon. 
For the Reaſons before given upon the third Rule. 


Example 4. | 


But for want of Brothers or Siſters of the Grandfather's Great Grandfather, and ſo upwards | 


in the Male deſcending Line, it ſhould deſcend to the Father's Grandmother's Brother or 


Siſter, which is his Heir of the Part of his Father, who ſhould be preferred before the Fa- 


ther's Mother's Brother, who is the Heir of the Part of the Mother of the Purchaſer, tho? 
the next Heir of the Part of the Father of him that laſt died ſeiſed. Hale's Hiſt. Com. Law 
Example 5. EY 

And therefore, as if the Father that was the Purchaſer had died without Iſſue, the Heirs of the 
Part of the Father, whether of the-Male or Female Line, ſhould have been preferred before 
the Heirs of the Part of the Mother; ſo the Son, who ſtands now in the Place of the Father, 
and inherits to him primarily in his Father's Line, dying without Iſſue, the ſame Devolution 
and hereditary Succeſſion ſhould have been as if his Father had immediately died without Iſſue, 
which ſhould have been to his Grandmother*'s Brother, as Heir of the Part of the Father, 


though by the Female Line, and not to his Mother's Brother who was only Heir of the Part 


of His Mother, and who is not to take till the Father's Line, both Male and Female, be ſpent. 
Hales Hiji. Com. Law 2445, 246. | | 5 


5 | | Rule 5. | L | 55 
Ik the Son purchaſes Lands, and dies without Jſſue, and it deſcends to any 


Peir of the Part of the Father, and then if the Line of the Father (after En⸗ 


try and Poſſeſſion) fail; ft ſhall never return to the Line of the Mother, though 


in the firſt Inſtance, 02 firſt Deſcent from the Son, it might have deſcended to 


the Heir of the Part of the Mother. Hale's Hiſt. Com. Law 246. | | 


Reaſon. i 


For now by this Deſcent and Seifin it is lodged in the Father's Line, to whom the Heir of 


the Part of the Mother can never derive a Title as Heir, but it ſhall rather eſcheat. 


2 EP £45745 Obſtreation.. h | . 5 
But if the Heir of the Part of the Father had not entered, then that Line had failed, and it 
might have deſcended to the Heir of the Part of the Mother, as Heir to the Son, to whom im- 


mediately, for want of Heirs of the Part of the Father, it might have deſcended. Zale's 


Hiſt. Com. Law 246, 247. > | 
Rule 6. 


And if it had once deſcended to the Peir of the Part of the Father of the 


Gzandkather's Line, and the Heir had entered; it ſhould never deſcend to the 
pete NE the Part of the Father of the Gzandmother's Line. Hale's Hiſt. Com. 
aw 240. | | = 

. Reaſon. i 5 
Becauſe the Line of the Grandmother was not of the Blood or Conſanguinity of the Line 
of the Grandmother's Side. Hale's Hiſt. Com. Law 247. 5 + 


Rule 7. 


Ik fo2 Default of Heirs of the Purchaſer of the Part of the Father, the 


Lands deſcend to the Line of the Mother, the Heirs of the Mother of the 
Part of her Father's Side, ſhall be preferred in the Succeſſion befoze her Peirs 
of the Patt of her Mother's Side, Hale's Hiſt. Com. Law 247. N 


— | | 7 | Reaſon. | | 
Becauſe they are the more worthy. Hale's Hiſt. Com. Law 247. 


Thus 
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Ch. 2. . 2. Deſcent. 


Thus Lands in Fee-ſimple will e by the Common Law, if there is no Settlement 
to the contrary by Deed or Will, Cc. - | | 


(C) By Cuſtom. 


AEſcents of Eſtates in Fe -ſimple by Cuſtom are in Gavelkind or Borougb-Engliſb. 
Gavelkind, i. e. Gave all Kind; for by this Cuſtom every Male of equal Degree of 


Childhood, Brotherhood or Kindred ſhall inherit equally in like Manner as Daughters (Sh the 


Common Law) ſhall, being Parceners. Co. Lit. 140. a. Bac. L. Tratts 129. 
This Signification of the Word Gavelkind is founded on the Nature of the Lands in Point 


of Deſcent; but its Derivation and Signification drawn from the Nature of the Services yield- 
ed by the Land is beſt ſupported by Reaſon and Authority, :. e. it is derived from the Saxon 


Word Gafel, or as it is otherwiſe written Gavel, which ſignifies Rent, or a cuſtomary Per- 


formance of huſbandry Works; therefore they call the Land which yields this Kind of Ser- 
vice Gavelkind, that is, Land of the Kind that yields Rent. Vide Robinſon's Common Law of 


6 Kent, p. 1, 2, 3, &c. 


All the Lands in England were in the Nature of Gavelkind before the Norman Conqueſt ; but 


as the Normans did not conquer Kent, this Cuſtom is ſtill preſerved in ſome Places there. 
(Wood's Inſt. B. 2. c. 3.) And in divers other Parts of England, within divers Manors and 


Seigniories the like Cuſtom is in Force. Co. Lit. 140. a. (Lit. $. 265) And alſo ſuch Cu- 
ſtom is in North Wales, Ec. (Lit. F. 265.) And agreeing with Lit. in this Point ſee Stat. 
Walie, An. 12 E. 1. Aliter uſitatum eſt in Wallia, quam in Anglia, quoad ſucceſſionem hæredi- 
tatis, eo quod hereditas partibilis eſt inter bæredes maſculos, d tempore cujus non exlitit memoria 


partlibilis extitit; Dominus Rex non vult quod conſuetudo illa abrogetur, ſed quod hereditates re- 


maneant partibiles inter conſimiles heredes ficut fieri conſuevit, & fiat parlitio illius ficut fieri 
conſuevit, Co Lit. 176. a. And the like Cuſtom is in Ireland; tor there the Lands alſo 


were in the Nature of Gavelkind; but where by their Brebon Law the Baſtards inherited with 
their legitimate Sons, as to the Baſtard that Cuſtom was aboliſhed. Co. Lit. 175. b. 176. a. 


But this Cuſtom of Gavelkind is in ſome Places taken away by Statute. 


Bozꝛough (or Burgh) Engliſh is a Cuſtom in many Borough-Towns of England, where 
the youngeſt Son, eldeſt Daughter or youngeſt, &c, ſhall inherit. Bac. L. Tratts 129. 


Wood's Inſt. B. 3. c. 3. 5 . 
If the King purchaſes Gavelkind Lands, and dies ſeiſed, leaving ſeveral Sons, the eldeſt 


only ſhall inherit; for the Crown, and the Lands whereof the King is ſeiſed Jure Corone, are 


concomitantia. Co. Lit. 19. 5. T. Raym. 77. the Opinion in Pl. Com. 234. b. to the contrary 


is denied by Twiſden; Sid. 138. the Cuſtom is ſuſpended. 


A ſpecial Cuſtom that Lands in Fee ſhould deſcend to the younger Son, but Lands in Tail 


to the elder, is good ; per Cur. March 54, 55. So that it ſhall deſcend to the youngeſt Son, 


if not of the half Blood, and if he be, then to the eldeſt. Co. Lit. 140. 6. 


If the Cuſtom of a Copyhold be, That the eldeſt Daughter ſhall have the Land, the eldeſt 


Aunt ſhall not have it by the Cuſtom, for ſhe is not within the Cultom: Per Cur. Paſch. 
8 Fac. C. B. Ratcliffe and Chapman, Godb. 166. 4 Leon. 242. 2 Danv. Abr. 548. 7 Vin, 


558. | 


Ihe youngeſt Brother ſhall not have Borough- Engliſh Land, for he is not within the Cuſtom, 
Paſch. 8 Fac. C. B. 2 Danv. Abr. 548. 7 Vin. 558. and Godb. 166. Same Caſe; & per 


Cur. if the Cuſtom be that the youngeſt Son ſhall inherit, the youngeſt Brother ſhall not in- 
herit by the Cuſtom ; and ſo adjudged in Denton's Caſe, 4 Leon. 242. 
© Yet by ſome Cuſtoms the youngeſt Brother ſhall inherit, but Conſuetudo loci eſt obſervanda. 
o. Lit. 100. b. b 
And ſo the general Cuſtom of Gavelkind Lands extends to Sons only; but by ſpecial Cu- 
ſtom, when one Brother dies without Iſſue, all his Brothers may inherit. Co. Lit. 140. a. 6. 
If a Cuſtom be, that if a Man dies without Heir Male, that his eldeſt Daughter ſhall have 


the Land, and if he has no Daughter, that the eldeſt Siſter ſhall have the Land, and if he has 
not a Siſter, the eldeſt Couſin ; but if he has an Heir Male, that he ſhall have it before any 
of them; and the Tenant of the Land hath ſeveral Daughters, but no Heir Male, and the 


eldeſt Daughter dies in the Life of the Tenant of the Land, having Iſſue a Daughter; this 


Grandchild is within the Cuſtom, and ſhall have the Land by Deſcent upon the Death of 
the Grandfather. Per Cur. Mich. 10 Jac. between Godfrey and Bullock. 2 Danv. Abr. 549. 


Vin. 558. 


7 If Borough- Engliſh Lands be let to a Man and his Heirs during the Life of J. S. and the 
. Leſſee dies, the youngeſt Son ſhall enjoy it; Co. Lit. 110. 6. for the Heir taking it as a de- 
| ſcendable Freehold, the Cuſtom that runs with the Land guides the Deſcent to the younger 
Son. Adjudged in Baxter and Dowdfiwwell, upon a ſpecial Verdict; though it was objected, 
the Heir took only by ſpecial Limitation to prevent an Occupancy. 2 Lev. 138, 


If the Rent is granted out af Gavelkind Lands, it is of the Nature thereof, and ſhall de- 


ſcend to all equally. Adjudged Trin. 24 Car. Randall ant! Mritile, 2 Lev. 87. _ the 
= 5 e DD | | ent 


— | - 
Rent is Part of the Profits of the Land, and iſſues out thereof. Mod. 96. But adjudged 
con. in Randal and Reberts, Ney 15. A Truſt ſhall deſcend accordingly, 2 Rell. Ar. 760. 


5 If A. be ſeiſed of Copyhold Lands in Fee of the Nature of Borough-Engliſh Land, and fur- 
renders it into the Hands of the Lord, ea Intentione that he ſhould re- grant it to him and his 
Wife, and to the Heirs of himſelf, and the Lord re- grants it accordingly, and there is a Cu- 
ſtom, that if any Perſon be ſeiſed in Fte of any ſuch cuſtomary Land, and dies ſo-ſeiſed, that 
the Land ſhall deſcend after his Death Fits juniori bujuſmodi Tenentis cuſtomar fic obeuntis ſei- 
fiti ſecundum naturam of Borough- Enzliſh Land; and after A. having Iflue three Sons, dies ſo 
ſciſed, and after ten Years after his Death, the youngeſt Son dies in the Life of his Wife with- 
out Iſſue, it ſeems the eldeſt Son ſhall have this Land as Heir to the youngeſt, and not the 
middle Son; for the Cuſtom cannot extend to a collateral Deicent, ſcilicet, to direct the De- 
{cent between two Brothers ; for this is out of the Cuſtom, and the Cuſtom was once ſa- 
risfied by the Deſcent to the youngeſt, and the Cuſtom fixed the Land in the youngeſt, and 
there is an End of the Cuſtom; and when the Cuſtom fails, the Common Law ſhall guide 
the Deſcent ; and by this ſpecial Cuſtom, this Son, which was the youngeſt at the Time of 
the Death of his Father, ought to have the Land, and not any other who ſhould come to be 


4 | a the younger after. Trin. 11. Car. B. R. between Reeve and Malſter, it was argued by the Court, 
. * and Brampſton and Barkley inclined, that the middle Son ſhould have the Land; and Jones and 
ll; 4 Crote econtra: But they all agreed, if this had not been cuſtomary Land, that the eldeſt would 
DE | have it as Heir to the Father, inaſmuch as this was a Reverſion expectant upon an Eſtate for 
| Life, and no actual Seiſin in the youngeſt: And they differed only in this, whether the 
Cuſtom ſhould guide in the Deſcent in the ſame Manner as in the Courſe of a Deſcent at 


44 Common Law. And Croke and Jones held, that upon this ſpecial Cuſlom, if the Copyholder 
þ | died ſciſed, having a Son, and his Wife enſeint of another Son, who is born after, that he 
v7 ſhould not have the Land; but Bramp/t:» and Barkley econtra. Intratur Hil. g Car. Rot. 
15 ; 583. 2 Daxv. Abr. 549. 7 Vin. 560. Cro. Car. 411. W. Jon. 361, Sc. en, 
10 If the Cuſtom be, that the youngeſt Son ſhajl inherit, and a Man has Iflue two Sons, and 

| the eldeſt has Iſſue two Sons, and dies, and after the Lands deſcend to the youngeſt Son, who 
dies without Iffue, the eldeſt Son of the eldeſt Brother ſhall have the Land, becauſe the Cu- 


Wh 

br ſtom holds not in the tranſverſal Line, but only in the lineal Deſcent. M. 24 & 25 El. at 
bl 1 Hertford Term, reſolved per Curiam. Cited, M. 10 Jac. 2 Danv. Abr. 550. | IC 
_ £1288 It there be a Cuſtom within the Manor of T. That if the Father dies, leaving no Sons, 
wo | but two or more Daughters, that the eldeſt Daughter ſhall have his Land for her Lite only, 


and after her Death it ſhal! deſcand to the next Heir Male that can derive by Males ; and for 
want ot ſuch, that it ſhall eſcheat to the Lord; and there is another Cuſtom, that if the Te- 
nant dies, and leaves a Wife, that ſhe ſhall have it for Life; and a Copyholder of the Ma- 
nor dies, leaving a Wife and two Daughters, and no Son, and his Wife enters, and the eldeſt 
Daughter dies, and after the Wife dies, the ſecond Daughter ſhall have the Land for Life 
within the Cuſtom; for though ſhe was not the eldeſt at the Death of her Father, yet ſhe was 
ſo at the Death of her Mother, whoſe Eſtate was a Continuance of the Father's Eſtate, as in 


it be not expreſſed in the Deed of Gift; which is this, that if the Huſband and Wife die 
«© without Heirs of their Bodies begotten, the Land ſo given ſhall revert to the Giver or his 
* Heirs. Incaſe alſo where one gives Land to another, and the Heirs of his Body iſſuing, it 


g Caſe of Free Bench adjudged; and that the Cuſtom was good. Trin. 15 Car. 2. Newton and 
Shaftoe, Lev. 172. & vide Keb. 925. 2 Keb. 111, Cc. 2 Sid. 167, 268 Lev. 293. Co. 
Lit. 140. b. | 5 . 1 
(D) By Statute. „ 1 
T HES E Deſcents are of Eſtates in Tail, by Force of the Stat. of Nem. 2. De Donis 1 
Conditionalibus made in the thirteenth Year of the Reign of King Edward the Firſt. | 2 
Stat. De Do- In the Preamble of the firſt Chapter of the ſaid Stat. it is obſerved, as follows, Con- 7 
— s cerning Lands given upon Condition,“ that where any gives his Land to a Man and ” 
; „ his Wife, and the Heirs begotten of the Body of the ſame Man and his Wife, with ſuch 4 
Condition expreſſed, that if the ſame Man and his Wife die without Heirs of their Bodies 1 
between them begotten, the Land ſo given ſhould revert to the Giver or his Heirs. In Caſe & 
* alfo where one gives Lands in free Marriage, which Gift has a Condition annexed, though 3 


TY ** ſeems very hard, and yet ſeems to the Givers and their Heirs, that their Will being expreſſed. 

. | « inthe Gift, was heretofore nor yet is obſerved. In all the Caſes aforeſaid, after Iſſue be- 

Walk! «© gorten and born between them (to whom the Lands were given under ſuch Condition) here- 
1 tofore ſuch Feoffees had Power to alien the Land ſo given, and to diſinherit their Iſſue of 
fl | | © the Land, contrary to the Minds of the Givers, and contrary to the Form expreſſed in the 
11 — -j ” „Lit. 


— 


Ch. 2.5. 2. 
Gift. And further, when the Iſſue of ſuch Feoffee is failing, the Land fo given ought to 
4 return to the Giver or his Heir, by Form of the Gift expreſſed in the Deed, though the 
. Iſſue (if any were) had died, yet by the Deed and Feoffment of them, to whom the Land 


England, and out of Priſon, need to make their Claim. 


ed Tow T4 


' Deſcent, 


2 


% was ſo given upon Condition, the Donors have herctofore been barred of their Leverſion, 
< which was directly repugnant to the Form of the Gift.“ 1 52 
And by the ſame Chapter thus enacted, | 


„ 'Wherefore our Lord the King perceiving how neceſſary and expedient it ſhould be to 

„ provide Remedy in the aforeſaid Caſes, has ordained, that the Will of the Giver accord- 
ing to the Form in the Deed of Gift, manifeſtly expreſſed, ſhall be from henceiorth ob- 
e ſerved, So that they to whom the Land was given under ſuch Condition ſhall have no 


« Power to alien the Land ſo given, but that it ſhall remain unto the Iſſue of them to whom 


46 it was given after their Death, or ſhall revert to the Giver or his Heirs, if Iſſue fail, (whereas 
* there is no Iſſue at all) or if any Iſſue be, and fail by Death, or Heir of the Body of ſuch Iſſue x 


« failing: -Neither ſhall the ſecond Huſband of any ſuch Woman from benceforth have any 


6 Thing in the Land ſo given upon Condition after che Death of his Wife, by the Law of 


* England, nor the Iſſue of the ſecond Huſband and Wife ſhall ſucceed in the Ioheritance; 
« but immediately after the Death of the Husband and Wife to whom the Land was fo 


66 given, it ſhall come to their Iſſue, or return to the Giver or his Heir, as before is ſaid.“ 


And if a Fine be levied hereafter upon fuch Lands, it ſhall be void in Law: Neither 
&« ſhall the Hefrs, or ſuch as the Reverſion belongs unto, though they be of full Age withia 


Lill leton (F. 13.) ſays, that before this Statute all Inheritances were Fee-fimfl?; for all the The Nature 


Gifts which are ſpecified in the Statute were Fee-ſimple conditional at the Common Law. 


of Lands be- 


And Coke (on Lit. p. 19. 4) ſays, that Fee-ſimple here is taken in a large Senſe, including etre he Stat. 


as well conditional or qualified as abſolute, to diſtinguiſh them from Eltates-Tail fince the 


ſaid Statute. e 15 | | 
Before which, if Land had been given to a Man, and to the Heirs Male of his Bo ſy, the 


having of an Iſſue Female had been no Performance of the Condition. Co. Lit. 19. 4. 


Bot if he had Iſſue Male and died, and the Iſſue Male had inherited, yet he bad not a 


Fee-ſimple abſolute, for if he had died without Iſſue Male, the Donor ſheuld have entred 


as in his Reverter. Co. Lit. 19. 4. | | 

But having Iſſue, the Condition was performed for three Purpoſes, (1.) To alien. (2.) To 
forfeit. (3.) To charge with Rent, Common, or the like. Co. Lit. 19. a. 5 
But the Courſe of Deſcent was not altered by having Iſſue, for if the Donee had Iſſue and 


died, and the Land had deſcended to his Iſſue, yet it that Iſſue had died (without any Alie- 


nation made) without Iſſue, his collateral Heir ſhould not have inherited, becauſe he was not 
within the Form of the Gift, viz- Heir of the Bydy of the Donee. Co. Lit. 19. 4. 

Lands were given before the Statute in Frank-marriage, and the Donees had Iſſue and 
died; and after the Iſſue died without Iſſue; it was adjudged that his collateral Iſſue ſhail 


not inherit, but the Donor ſhall re-enter. So Note, That the Heir in Tail had no Fee-Gmple 


abſolute, at the Common Law, though there were divers Deſcents. Co. Lit. 19. 8. 


If Lands had been given to a Man, and to his Heirs Male of his Body, and he had 


Iſſue two Sons, and the Eldeſt had Iſſue a Daughter, the Daughter was not inheritable to 
the Fee-ſimple, but the younger Son per formam Doni. And ſo if Land had been given at 


the Common Law to a Man, and the Heirs Female of his Body, and he had Iſſue a Son and 


a Daughter, and died, the Daughter ſhould have inherited this Fee-ſimple at the Common 


Law; for the faid Statute creates no Eſtate-Tail, but of ſuch an Eſtate as was Fee-ſimple at 
the Common Law, and is deſcendible in ſuch Form as it was at the Common Law. If the 


Donee in Tail had Iſſue before the Statute, and the Iſſue had died without Iſſue, the Alie- 


nation of the Donee at the Common Law, having no Iſſue at the Time, had not barred the 


Donor. Co. Lit. rg. a. 


If Donee in Tail at the Common Law had aliened before any Iſſue had, and after had Iſſue, 
this Alienation had barred the Iſſue, becauſe he claimed a Fee-ſimple ; yet if that Iſſue died 
without Iſſue, the Donor might re-enter, for that he aliened before any Iſſue, at which Time 


he had no Power to alien to bar the Poſſibility of the Donor. But if Feme Tenant in Tail 
had taken Husband, and had Iſſue, and the Husband and Wife had aliened in Fee by Deed 
before the Statute, yet the Iſſue might have had a Formedon in Deſcender, for the Alienation 
was not lawful; but otherwiſe it is, if it had been by Fine. And theſe Things, though 


they ſeem ancient, are neceſſary to be known, as well for the Knowledge of the Common 
Law, as for Annuities, and ſuch like Inheritances as cannot be intailed within the ſaid Sta- 


tute, and therefore remain at the Common Law. Co. Lit. 19. a. 


. If the King before the faid Statute had made a Giſt ro a Man, and to the Heirs of his 
Body begotten, the Donee, poſt prolem ſuſcitatem, might have aliened as well as in the Caſę 
of a common Perſon. Co. Lit. 19. a. | ; 
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But if the Donee had no Iſſue, and before the Statute bad aliened with Warranty, and 
died, and the Warranty had deſcended upon the King, this ſhould not have bound the King 
of his Reverſion without Aſſets; but otherwiſe it was in the Caſe of a common Perſon. Of 
the other Side, if Lands had been given to the King, and to the Heirs of his Body, he could 
not before Iſſue have aliened in Fee, but only to have barred his Iſſue as a common Perſon 
might have done, but not have barred the Reverſion; for that ſhould have been wrong in the 
Cafe of a Subject, and the King's Prerogative cannot alter his Cafe, nor make it greater than 
the Donor gave unto him: And it is a Maxim in Law, That the King can do no Wrong. 

Co. Lit. 19. 4. b. | 1 | | | 
Cauſe of ma- The Cable of making the ſaid Statute, was to preſerve the Inheritance in the Blood of 
king the Sta. them to whom the Gift was made, notwithſtanding Attainders of Treaſon or Felony. Co. 
tute De Donis. Lit. 19. 4. 392. 5. But ſee, Of Acqueſts by Means of Forfeitures, $. 7. of this Chapter. 
| And this Act in Hiſtory is called Gentililium municipale ; becauſe thereby the Families of 
many Noblemen and Gentlemen were con:inued and preſerved to their Poſterities. Co. 
Lit. 393. | | 
Inconveni- 1 Coke obſerves, (Co. Lit. 19. b.) that when all Eſtates were Fee- ſimple, then were 
ences of it. Purchaſers ſure of their Purchaſes, Farmers of their Leaſes, Creditors of their Debts, the 
King and Lords had their Eſcheats, Forfeitures, Wardſhips and other Profits of their Seig- 
niories: And for theſe and other like Caſes, by the Wiſdom of the Common Law, all Eſtates 
of Inheritance were Fee-ſimple; and what Contentions and Miſchiefs have crept into the 
Quiet of the Law by theſe fettered Inheritances, daily Experience teaches us. | 
But ſome of theſe Inconveniencies ſince the Stat. De Donis have been remedied. As to 
Leaſes by Tenants in Fee, by Stat. 32 H. 8. c. 27. fee concerning Leaſes poſt. And as to 
the King's Debis, Sc. by Stat. 33 H. 8. c. 29. and 13 El. c. 4. See more hereafter con- 
cerning Fines and Recoveries. | Fe. - 
But notwitl.ſta1diog the many Miſchiefs and Inconveniences of intailed Eſtates, and tlie 
Statutes before mentioned, and Fines and Recoveries to dock Intails ; there are Methods 
found out to limit Eſtates by Settlements, that no Law nor Statutes can reach or alter them, 
except a particular Act of Parliament is made for that Purpoſe. Wood's Inft. B. 2. c. 1. 
What Alienz" Fenements, is the only Word which the ſaid Statute of Weſiminſter 2. that created Eſtates- 


; 17 | ei 3 ate re- 0 . « > 5 = = „ 

. . ee by the Tail, uſes; and it includes not only all corporate Inheritances, but alſo all Inheritances iſſuing 

ws f {aid Statute, out of any of thoſe Inheritances, or concerning or annexed to, or exerciſeable within the 
Kh 


ſame, though they lie not in Tenure; therefore all theſe may be intailed, as Rents, Eſtovers, 
Commons, or other Profits whatſoever granted out of Land; or Uſes, Offices, Digni ties 
| which concern Lands or certain Places, may be intailed within the ſaid Statute, becauſe all 
"i Realties. theſe ſavour of the Realty. Co. Lit. 19. b. 20. a. | ; | 
90 But Examples will illuſtrate and make this Learning clear. 5 
1808 | The Writ of Aſſiſe was De libero tenemento, and made his Plaint of the Office of the fourth 
1 Part of the Serjeant of the Common Place, and the Writ adjudged good. And ſeeing that 
2 Man has a Freehold, Liberum tenementum, in it, by conſequence it may be intailed. G. 
Lit. 20. a. | | | | | | 
The Office of the Keeping of the Church of our Lady of Lincoln was intailed, and a For- 
medon there brought upon that Gift of the Office by the Iſſue in Tail. Co. Lit. 20. a. | 
The Office of the Marſhal of England intailed. Co. Lit. 20. a2. | 
The Office of one of the Chamberlains of the Exchequer. - Co. Lit. 20, 8. 
The Office of a Foſterſhip intailed. Co. Lit. 20. a. | | 
Charters intailed. Co. Lit. 20. a. | 
An Uſe intailed. Co. Lit. 20. a. 3 
A Nomination to a Benefice intailed. Co. Lit. 20. 42. | £f | | 
Alſo a Name or Dignity may be intailed within the Statute ; as Dukes, Marquiſſes. Earls, 
* and Barons, becauſe they are named of ſome County, Manor, Town or Place. Co. 
. 20. à. 8 | | | 
If Lands be given in Tail, upon Condition, that the Tenant in Tail, nor his Heirs, ſhall 
not alien in Fee, nor in Tail, nor for Term of another's Life, but only for their own Lives, 
Rc. ſuch Condition is good. And the Reaſon is, for that when he makes ſuch Alienation 
and Diſcontinuance of the Intail, he does contrary to the Intent of the Donor, for whica the 
| Stat. of Weſtm. 2. c. 1. was made. Lit. f. 362. „ 5 | 
Ll And therefore, if a Gift in Tail be made upon Condition, that the Donee, Sc. ſhall not 
1 | alien, this Condition is good to ſome Intents, and void to ſome: For as to all thoſe Aliena- 


THF 5 | lions which amount to any Diſcontinuance of the Eſtate-Tail, (as Lit. here ſpeaks) or is againſt 
1 | the Stat. of Yet. 2. the Condition is good without Queſtion. But as to a Common Reco- 
{WMP | very the Condition is void, becauſe this is no Diſcontinuance, but a Bar, and this Common 
{MH Recovery is not reſtrained by the ſaid Statute ;z and therefore ſuch a Condition is repugnant 
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out the Conſent of their Chapter or Convent, becauſe it was intended a Mortmain, that is, 
that it ſhould for ever continue in that See or Houſe, for that they had it en auter droit, for 


religious and good Uſes. Co. Lit. 224. a. 


another s Life, but only for their own Lives, Gc. 


dition that he ſhall not make a Leaſe for his own Life, although the Eſtate be artful, yet 


be lawful. Co. Lit. 223. 6. 


the Statute gives him Power to make ſuch Leaſes which may be reſtrained by Condition, 


 introdufto. Ce. Lit. 223. b. 


Ch. 2. $- 7 Ins "Deſcent. Ä 44 


to the | Eſtate-Tail, for it is to 7 obſer ved that to this Eſtate- Tail there are A . a 


Firſt, To be diſpuniſhed of Waſte, Secondly, That the Wife of the Donee in Tail {hall be 
endowed. Thirdly, That the Husband of a Feme Donee after Iſſue ſhall be Tenant by the 


Curteſy. Fourthly, That the Tenant in Tail may ſuffer a Common Recovery: And therefore 
if a Man makes a Gift in Tail, upon Condition to reſtrain him of any of theſe Incidents, - 
the Condition is repugnant and void in Law. And it is to be obſerved, that a Collateral War- 


ranty, or a Lineal with Aſſets, in reſpect of the Recompence, is nat refiratndd by the faid 


Statute; no more is the Common Recovery in reſpect of the intended Recompence. And Tt. 


with an [ntent to exclude a Common Recovery, ſays, Such Alienation and Diſcontinuance, 


| joining them together. Co. Lit. 223. b. 224. 8. 


If a Man before the ſaid Statute had made a Gift to a Man end the Heirs of his Body, upon 


Condition, that after Iſſue he ſhould not have Power to ſell, that Condition would have been 


repugnant and yoid. Pari ratione, after the Statute a Man makes a Gift in Tail, the Law 
tacite gives him Power to ſuffer a Common Recovery ; therefore to add a Condition, that he 
ſhall have no Power to ſuffer a Common Recovery, is repugnant and void. Co. Lit. 224. a. 
If a Man makes a Feoffment to a Baron and Feme in Fee, upon Condition that they ſhall 
not alien; to ſome Intent this is good, and to ſome Intent it is void: For to reſtrain an Alicna- 
tion by Feoffment, or Alienation by Deed, it is good, becauſe ſuch an Alienation is tortious 


and voidable : But to reſtrain their Alienation by Fine is repugnant and void, becauſe.it is 


lawful and unavoidable, Co. Lit. 224. a. 
It is ſaid, that if a Man infeoff an Infant in Fee, upon Condition that he ſhall not alien, 


this is good to reſtrain Alienations during his Minority, but not after his full Age. Co. Lit. 


224 
ki is likewiſe ſaid, that a Man by Licence may give Land to a Biſhop and his Succeſſors, 


or to an Abbot and his Succeſſors; and add a Condition to it, that they ſhall not alien with- 


Littleton in the before mentioned Section ( 362) ſays, (inter alia) that if Lands be given in 
Tail, upon Condition, that neither the Tenant in 1 nor his Heirs, ſhall alien for Term of 
uch Condition is good. 


Upon which Coke remarks, (p. 2 23. 6.) That yet if a Man makes a Gift in Tail upon Con- 


the Condition is good, becauſe the Reverſion is in the Donor. 
As if a Man makes a Leaſe for Life or Tears, upon Condition that they ſliall not grant 
over their Eſtate, or let the Land to others, this is good; and yet the Grant or Leaſe ſhould 


If a Man makes a Gift in Tail, upon Condition that he ſhall not make a Leaſe for three 
Lives or twenty-one Years, according to the Statute of 32 H. 8. the Condition is good, for 


and by his own Agreement; for this Power is not incident to the Eſtate, but given to him 
collaterally by the Act, according to that Rule of Law, Quilibet poteſt renunciare juri pro ſe 


As to what Remedy the Iſſue in Tail has, if the Tenant in Tail aliens, vid. Co. Lit. 


27. 6. . 
But if the Grant of the Inheritance be merely Perſonal, or to be exerciſcd with Chattels, perſonalties. 


it cannot be intailed. Wood's Inſt. B. 2. c. 1. | 
So a Grant of an Annuity to a Man, and the Heirs of his Body, is void as to the Limi- 


tation only. Yood's Inſt. B. 2. c. 1. 
And ſo is a Leaſe for Years to a Man, and the Heirs of his Body. Wood's Inſt. B. 2. 


c. 1. Cites 10 Rep. 87. 4 Inft. 87. 


For the Chattel cannot be turned into an | Inheritance : yet ic is commonly aſſigned in 


Truſt, that the Truſtees ſhould permit the Iſſue in Tail, Sc. and to receive the Profits, : 


Vhich is an Intail in Effect. Yood's Inf. B. 2. c. 1. — if a Leaſe for Years comes then 
to be limited in Tail, the Law allows not a preſent Remainder to be limited thereon: It will 


allow a future Eſtate ariſing upon a Contingency, and to wear out in a ſhort Time. Duke 


of Norfolk's Caſe, 3 Chan. Ca. 25, 
Copybolds cannot 3 intailed by the Statute, yet Cuſtom co-operating, with the Statute, will Copyholds. 
make an Eſtate-Tail, if not Cuſtom only; for the Cuſtom might have been before the Sta- 


tute. Wood's Inſt. B. 2. c. 1. cites Inſt. 60. 4. 5. Coke's Compl. Cop. F. 47, 48, 53. 3 Rep.8. 


contra, Cro. Car. 42. 2 Saund. 422. 3 Lev. 327. See Bur. Rep. 206, &c. Alk. Rep. 385 


to 390. 2 Atk. Rep. 37, 45, 85, 101, 189, &c. 
It is not ſufficient Proof of ſuch Cuſtom, that Lands have been granted to many and 


the Heirs of their Bodies; for that may be a Fee conditional as it was at Common Law: 
IE Bur 
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But if a Remainder has been limited and enjoyed, or if the Iſſues in Tal have avoided the” 


Alienation of the Anceſtor, &c. ſuch are good Proofs of an Eſtate-Tail. | ' Wood's Inſt. B. 2. 


el. 
A Coppholds by Cuſtom may be intailed, they may by like Cuſtom be cut off by Sur 


render. Wood's Inf. B. 2. c. 1. p. 122. 


(©) By the Jus Commer 


NDERSTAND, that concerning Deſcents there is a Law, Parcel of the Laws of 


England, called Jus Corone, which differs in many Things from the general Law con- 
cerning the Subj:&: As for Example, The King in any Suit for any Thing that , pertains to 


the Crown ſhall not ſhew in certain his Coſinage as a Subje@ ſhall do, or as he himſelf ſhall 


do for Things touching his Duchy. Co. Lit. 13 . | 
Andi in the Caſe of the King, if he has iſſue a Son and a Daughter os one Venter, and 
a Son by another Venter, and purchaſes Lands, and dits, and the Eldeſt Son enters and 


dies without Iſſue, the Daughter ſhall not inherit theſe Lands, nor any other Fee-ſimple 
Lands of the Crown, but the Younger Brother ſhall have them. Co. Lit. 15, b. 


Note, That neither p:ſſefiio fratris does hold of Lands of the Poſſeſſions of the Crown, 
nor halt Blood is no e to the Deſcent of the Lands of the Crown, as it fell out in 


Experience aſter the Deceaſe of King Edward the Sixth to Queen Mary, and from Queen 


Mary to Queen Elizabeth, both which were of the half Bood, and yet inherited not only 
the Lands which King Edward or Queen Mary purchaſed, but the ancient Lands, Parcel of 


the Crown alſo. Co. Lit. 1 8. J. 
If a Man who is King by Deſcent of the Part of his Mother, urchaſes Lands to him and 


his Heirs, and dies without Iſſue, this Land ſhall deſcend to the Heir of the Part of the 
Mother; but in the Caſe of a Subject, the Heir of the Part of the Father ſhall have them. | 


Co. Lit. 15. b. 


So King Henry the Eighth purchaſed Lands to him and his Heirs, and died, having Iſſue f 


two Daughters, the Lady Mary and the Lady Elizabeth ; after the Deceaſe of King Ed- 


ce vsara, the Elden Daughter Queen Mary did inherit only, all his Lands in Fee-ſimple ; 
for the Eldeſt Daughter or Siſter of a King ſhall inherit all his Fre · ſimple Lands. Co. Lit. 


I15..6. 


divers Sons, the Eldeſt Son only ſhall inherit thoſe Lands. Co. Lit. 15. S. 

And the Reaſon of all theſe Caſes is, for that the Quality of the Perſon does in theſe and 
many other like Caſes alter the Deſcent, ſo as all the Lands and Poſſeſſions whereof the King 
is ſeiſed in Jure Corone, ſhall ſecundum jus Coronæ attend upon and follow the Crown; and 
therefore to whomſoever the Crown deſcends, thoſe Lands and Poſſeſſions deſcend alſo; for 


the Crown and the Lands whereof the King is ſeiſed in yore: . are concomitantia. 


Co. Lit. 15.6. 


If the right Heir of the Crown be attained of Treaſon, yet ſhall the 8 deſcend to 


bim, and eo inſtante (without any other Reverſal) the Attainder is utterly aniced, as it fell 
out in the Caſe of Henry the Seventh. Co. Lit. 16. a. 


And if the King purchaſes Lands to him and his Heirs, he is ſciſed chereof 7 in Jure gare. 


ne; d fortiori, when he purchaſes Land to him, his Hein and ee Co. Lit. 16. 8. 


(F) By what Seifin Deſcents to the balf Blood aal be de, to, 


A N Eſtate-Tail may deſcend to the half Blood, notwithſtanding an actual Seifin i in whe 
half Blood before, for there he comes in by the Statute De Donis, and ſo as Heir to 


the Donee. 37 Af. 15 adjudged. 32 E. 3. Diſcent 8. W 19 E. 2. Quare In- 


pedit 177. 2 Danv. Ar. 560. 7 Vin. 589. 
But an Eſtate in Fee ſhall not deſcend from him that is actually ſeiſed in Demeſne of the 


Eſtate to his Brother, Siſter, or Couſin of the half Blood. 37 Al 15. admitted: 40 Af. 6. 
"adjudged. 2 Danv. Abr. 560. 7 Vin. 580. | 


If 7. hath Iſſue two Sons by ſeveral Ventefs, and dies ſeiſed of Socage Land, and the 
Lord ſeiſes the Land to know who ſhall be his Tenant, and for the Safety of his Rent, and 


feaſes it for ſeven Years for the Suſtenance of the Daughters of J. ſaving his Rent; this ſhall 


not make fuch a S:ifin in the'Eldeſt, but that after his Death the ſecond Son ſhall have the 
Land. 34 l. 10. adjudged. 2 Danv. Abr. 558, 559. 7 Vin.-580. 


So if 1 Eldeſt Son, being an lf ant, releaſes to the Abettor after the Death of his Father, 5 5 
this dots not make ſuch a Seiſin in him, but that it ſhall deſcend to the Fw Son. - 


ff. 10. adjudged. 2 Danv, Aor. 559. 7 Vin. 580, | 5 
| 2 ; | But 
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So it is if the King purchaſes Lands of the Cuſtom of Gavelkind, and dies, having Iflue 
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But if the Eldeſt Son, being an Infant, enters upon the Abator, and makes a Feoffment, 
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feated. -Co. Lit. 15.4. | | 
Otherwiſe if the Eldeſt Son, had made a Leaſe for Life, and the Leſſee had endowed the 
Wife of the Father. Co. Lit. 15. a. | 


$ 


this ſhall bar the Youngeſt of the half Blood; for the Entry made a Seiſin in him. 34 KA. 
10. 2 Danv. Abr. 559. 7 Vin. 580. Query, It not Daugbters. 


If a Man leaſes for Life, rendering Rent, and dies, having Iſſue two Sons by ſeveral Vent- 
ers, and the Eldeſt Son dies before the Rent-Day, the ſecond Son ſhall have it as Heir to his 


Father, beeauſe the Eldeſt had not the actual Poſſeſſion. 35 Af. 2. 2 Danv. Abr. 559. 
Vin. 580. | | 35355 | | | 

, But — it would have been if the Rent-Day had incurred in the Life of the Eldeſt, 
and if he had received the Rent; for this would have made an actual Seiſin in him. 35 A. 2. 
2 Danv. Abr. 559. 7 Vin 581. | 22 | 

If the Father makes a Leaſe for Years, and the Leſſee enters, and dies, the Eldeſt Son dies 
during the Term before Entry or Receipt of Rent, the Younger Son of the half Blood ſhall 
not inherit, but the Siſter of the whole Blood, becauſe the Poſſeſſion of the Leſſee for Years, 


is the Poſſeſſion of the Eldeſt Son, ſo as he is actually ſeiſed of the Fee-fimple, and conſe- 


quently the Siſter of the whole Blood is to be Heir. Co. Lit. 15. 4. 


If there be a Gift to the Baron and Feme in ſpecial Tail, the Remainder to the right Heirs 


of the Baron, and they have Iſſue, and the Feme dies, and the Baron takes another Feme, 
and hath Iſſue and dies, and the Eldeſt Son enters, and dies without Iſſue; the ſecond Son 


of the half Blood ſhall have the Remainder, becauſe the Eldeſt was not ſeiſed thereof in his 


Demeſne. 37 Af. 14. adjudged, but there the Reaſon is given becauſe the Remainder did 


not commence till after the Gift. 24 Ed. 3. 30. b. 31. 2 Danv. Abr. 559. 7 Vin. 581. 
If Land be given to J. for Life, the Remainder to R. his Son in Tail, the Remainder to 


the right Heirs of J. and J. dies, and R. enters as Tenant in Tail, and dies without Iſſue, T. 
the Son and Heir of J. of the half Blood to R. ſhall have the Land by Deſcent, and not the 


Heirs of K. becauſe R. was never ſeiſed of the Fee in Demeſne. 39 E g. Deſcents. 2 Dany. 
Abr. 559. 7 


a, 581. | | 
So if a Gitt 15 to another in Tail, the Remainder to his own right Heirs, and after the 


Donee dies, having Iſſue a Son by one Venter, and a Son by another, and the Eldeſt Son 
enters, and dies without Iſſue, his Brother of the half Blood ſhall have the Land by Force of 
the Remainder as Heir to his Father, becauſe his Brother was not ſeiſed of this Eſtate in De- 


meſne. 2 Danv. Abr. 559. 7 Vin. 581. 1 | | 
So if the Eldeſt Son be ſeiſed in Tail, with a Remainder or Reverſion by Deſcent to him 


from his Father in Fee, and dies without Iſſue, his Brother of the half Blood ſha!l have this 


Remainder or Reverſion by Deſcent, becauſe his Brother was never ſeiſed thereof in Demeſne, 
32 E. 3. Deſcent 9. adjudged. 5 E. 3. Deſcent 14. adjudged. 2 Danv. Abr. 559. 7 Vin. 


581. + | | 
If a Man ſeiſed of an Advowſon in Groſs hath Iſſue a Son and a Daughter by one Venter, 


and a Son by another, and dies, and the Eldeft Son dies before any Preſentation, the Youngeſt 
Brother ſhall have the Advowlſon, becauſe the Elder never had any Seiſin thereof. 3 H. 7. 5. 


2 Danv. Abr. 559: 7 Vin. 582. Co. Lit. 15. b. S. P. 


But if the Eldeſt had preſented, and died without Iſſue, the Younger Brother ſhould not 
have had the Advowſon, becauſe this Preſentation put the Seiſin in him. F. N. B. 36. econ- 
tra 19 E. 2. Quare Impedit 177. adjudged. 2 Danv. Abr. 559. 7 Vin. 582. 


If two Daughters by ſeveral Venters made Partition of an Advowſon in Groſs, to preſent 


by Turns, and after one dies without Iſſue, before any Preſentation, the other ſhall have the 
Advowſon, becauſe there was no Seiſin thereof. F. N. B. 24. E. 2 Danv. Abr. 560. 7 Vin. 


582. | 8 | 

But otherwiſe it would have been if ſhe that had died had preſented after the Partition. 
F. N. B. 34 E. 2. 2 Danv. Abr. 560. 7 Vin. 582. =, 3 
If Lands deſcend to two Coparceners, and they make Partition, being of the half Blood, 


and after one dies without Iſſue, the other ſhall not have it, becauſe ſhe ought to have it as 


Heir to her, and not as Heir to the Anceſtor. Contra 19 E. 2. Quare Inpedit 177. 2 Danv. 


Abr. 560. 7 Vin. 582. 


If after the Entry of the Eldeſt Son, the Wife of the Father is endowed of a third Part, 
and then the Eldeſt dies, the Younger of the half Blood ſhall have the Reverſion of the third 
Part; becauſe the actual Seiſin which the Elder Brother got, was by the Endowment de- 


If the Eldeſt Son has a Reverſion expectant upon a Freehold, and he grants it for Life, it 


ſhall cauſe a Poſſeſſio Fratris. Co. Lit. 191. b. 


Vor I, | | ** (G) What 


8 * Delcent. 


— 


(G) That foall be an Inpediment of a Deſcent. 


(a2) This mult T F a Man hath Iſſue two Sons, and the Elder is attainted of F elony, and dies, (a) in the 
be intended I Life of the Father, and after the Father dies ſeiſed of Lands, this ſhall deſcend to the 
Without Ive, {cond Son, or to the Daughters of the Father, if he hath no Son, for the Attainder of the 


= aa 42 1 Elder Son did not corrupt the Blood between the Younger Son and the Father. Co. Lit. 8. 


Hob. 334. dubitatur. 27 E. 3. 77. b. 2 Danv. Abr. 554. 7 Vin. 571. | = 1 
Cro. Car. 435. But if the Eldeſt Son being attainted of Felony, ſurvives the Father, he ſhall be an Impe- 
hangs og diment to his Brother or next Heir to have the Land by Deſcent from the Father. 26 Af. 2. 
200. and adjudged. 2 Danv. Abr. 555. 7 Vin. 572. And the Land ſhall eſcheat. Co. Lit. 15. 4. 

1 Vent. 415, 1 E. 4. Rotulo Parliamenti, Numero 132. a Petition was preferred, that where the Eldeft 
416, & Son during the Life of his Pather is atrainted, the next Brother might notwithſtanding ſuc- 


_ Argu- ceed as Heir to his Father; and to which it was anſwered by the King, Let the Common Law 
; run. 2 Danv. Abr. 555. 7 Vin. 572. | ; 


If a Man dies ſeiſed in Fee leaving Iſſue only two Daughters, one whereof was attainted 


of Felony in his Life- time, one Moiety ſhall deſcend to the one Daughter, and the other Moiety 


ſhall eſcheat. Co. Lit. 163. b. 5 | 
If a Man hath Iſſue an Eldeſt Son, born out of the Allegiance of the King, and after hath 


Iſſue a Younger Son born in the Realm, the Youngeſt Son ſhall be Heir to the Father, and 


the Eldeſt ſhall not be any Impediment to him, becauſe the Eldeſt never had any inheritable 
1 Blood in him. Co. Lit. 8. . | | | 


If a Man has Iſſue a Son, and is after attainted of Treaſon or Felony, and then obtains his 


Pardon, and has Iſſue another Son, if the Elder Son die, leaving the Father, the Younger 


ſhall inherit, for the Pardon reſtored the Blood as to all Iſſue begotten afterwards. Co. Lit. 


8 a. 392. a. 


But if the Eldeſt Son ſurvives the Father, the Younger cannot be Heir, becauſe he hath an 


Elder Brother, which by Poſſibility might have inherited. Co. Lit. 8. a. 392. a. 


If the Heir of the Crown be attainted of Treaſon, yet ſhall the Crown deſcend to him, and | 


eo inſtante, without other Reverſal, the Attainder is utterly avoided, as it fell out in the 
Caſe of Jen. 7. Co. Lit. 16. a. 7 Co. 12. 4. | 


But if there be Grandfather, Father and Son, and the F ather is attainted of Treaſon or Fe- 


lony, and after is pardoned, and dies, the Son ſhall not demand the Land as Heir of the 
(%) Nor as Grandfather, (a) for the Bridge is broke, and as the Father himſelf was barred, ſo is the Son. 


Heir of his Per Bromley and Portman, 2 Danv. Abr. 35 f. | | 5 
Father's Bro- And ſo if the Father had been an Alien, becauſe the Son could only inherit Jure Repreſen- 


5 ionig. Sid. 195, 413. Vent. 416, 417, 418, 423. | 
40. 


435» 543. a, Per Formam Doni. 
1 Vent, 416, 


425. 


— 


(H) In what Caſes a Man ſhall be ſaid to be in by Deſcent, or by Purchaſe. 


F a Man deviſes Lands to one that is his Heir, this is void, and it ſhall operate by De- 


ſcent ; Hob. Rep. 29. Counden's Caſe, for where there is not any Alteration of the Eſtate, 


by the Deviſe of the Eſtate which the Law gives to him, he ſhall be in by Deſcent, which 


by Intendment is more for his Advantage, as to take away an Entry, and for a Warranty, 

and is the more antient Title. 2 Danv. Abr. 556. 7 Vin. 574. Cs 
The Heir takes by Deſcent Lands deviſed to him charged without Alteration of the Eſtate, 

Ld. Raym. 728. | NE, | | 


If a Man deviſes Lands to his Wife for Life, ( ſo for Years, 2 ; 101. 3 Leon. 118. 


Hob. 30.) the Remainder to J. S. who is his next Heir, in Fee; this is a void Deviſe th I. S. 
and he ſhall be in after the Death of the Deviſor by Deſcent ; for the Alteration of the Eſtate 


in Reverſion, which the Law gives him to a Remainder, which is given by the Deviſe, is 


not any Alteration of the Eſtate in Point of Eſtate, and therefore he ſhall be ſaid to be in by 

| Deſcent, which is the more antient and better Eſtate, and not by Purchaſe by way of Re- 
mainder. Mich. 24 Car. B. R. between Preſton and Holmes, adjudged upon a ſpecial Verdikt. 
Intratur Trin. 23 Car. Rot. 252. 2 Danv. Abr. 556. 7 Vin. 574. Styl. 148, 149. 1 
if a Man deviſes Lands held by Knights-Service to his Wife till 7. S. who is his next 
Heir, comes to the Age of twenty-four Years, and at that Age he deviſes all to the ſaid 
J. S. in Fee, and when he comes to the ſaid Age of twenty-four Years, that his Wife ſhall 
have the third Part for her Life, and if Z. S. dies before the Age of twenty-four Years, 
ten the Land ſhall remain to the Wife during her Life, and after her Deceaſe, (if 

| DE 4. 8. 


. - 
. r But if the Grandfather be Tenant in Tail, the Land in ſuch Caſe will deſcend to the Son, 
Cro. Car. for the Attainder is no Corruption of Blood as to the Lands intailed. 3 Co. 10. 5. 8 Co. 166. 
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7s. have no Iſſue) the Remainder to his Daughter in Tail, the Remainder to the right Heirs 


of the Deviſor ; the Wife dies after the Heir comes to the Age of twenty-four Years. In 


this Caſe no Intail is made by the Will, but J. S. ſhall have it by Deſcent in Fee. 2 Danv. 
Abr. 5 56. 7 Vin. 574. . | 


If A. be ſeiſed of a Copyhold in Fee, and ſorrenders it to the Uſe of his Will, and after 


| by his Will deviſes it to B. his Couſin for his Life, and after his Deceaſe to the Heir of his Bo- 


dy begotten, for ever : In this Caſe the Word Heir being limited to the Body of B. eft nomen 


collectivum, and all one with the Word Heirs ; and. the Words for ever, in Caſe of a Deviſc, 


make a Fee, and are only put to ſhew his Intention, as is uſual, when Land is given to an- 
other and his Heirs for ever; and therefore in this Caſe this is a Fee executed in B. and his 
Heir is in by Deſcent, and not by Purchaſe; and it is not like to Archer*s Caſe, Co. 1. where 
the Deviſe js to one for Life, and after to his Heirs Male and to the Heir Male of ſuch Heir 
Male; for there the Inheritance is limited to the Heir of the Body of the Heir Male. Paſc. 


1651. adjudged in a Writ of Error upon a Judgment in Banco, upon a ſpecial Verdict be- 
tween Pawſey and Laudal, and the Judgment given in Banco econtra reverſed for this Error. 


Intratur Paſ. 1650. Rot. 279. This reverſed by the Opinion of the Court, preter Juſtice 


| Fermyn, who was of the contrary Opinion. 2 Danv. Abr. 557. 7 Vin. 575. Styl. 249, 273. 


Lands are deviſed to one of the Coheirs, ſhe takes the whole by the Deviſe, and no Part by 


Deſcent. 2 Lord Raymond 829. 


If a Man leaſes to one for Life, the Remainder to the right Heirs of I. S; J. S. being dead 


at the Time, his right Heir hath the Remainder by Purchaſe. 27 Ed. 3. 87. 2 Danv. Abr. 


557. 7 Vin. 435. 


So the right Heir ſhall have the Remainder by Purchaſe, though J. S. was living at the 


Time of the Grant. 27 E. 3. 87. 2 Danv. Abr. 557. 7 Vin. 575. 


When the Anceſtor by any Gift or Conveyance takes an Eſtate of Freehold, and in the 


ſame Gift or Conveyance an Eſtate is limited immediately to his Heirs in Fee or in Tail, 


there the Words, his Heirs, are Words of Limitation, and not of Purchaſe, for his Heir ſhall 
be in by Deſcent. Co. Shelly, 104. 40 E. 3. 9. 6. 45 E. 3. 19. 17 E. 3. 43. b. 64. Con- 
tra, 7 H. 4. 23 b. 2 Danv. Abr. 557. 7 Vin. 575. | 


Soit will be if an Eſtate in Fee or in Tail to his right Heirs, be limited immediately. Co. 
Shelley, 104. 40 E. 3. 10. Adjudged 11 H. 4. 74. 24 E. 3. 36. 27 E. 3. 87. 3. 2 Danv. 


Ar. 557. 7 Lin. 575: 


But if a Leaſe is made to A. and B. and if A. dies before B. the Remainder to the Heirs of 
A. the Heirs of A. can take only by Purchaſe, for there was no Poſſibility that the Freehold 
and Fee could be conjoined in A. Lit. Rep. 258. 5 | 

If a Copyholder of Inheritance ſurrenders it to the Uſe of another and his Heirs, and he 
to whom the Surrender is made dies before Ad mittance; and after the Lord admits his Heir, 


he ſhall be ſaid in by Purchaſe, and not by Deſcent; for he is in by the Lord, for nothing 


was in his Father by the Surrender before Admittance. Trin. 40 El. 6, Moore's Caſe. 2 Danv. 


Arr, 657+ - in. 575: 3 | 
If A. bargains and ſells Lands to B. in Fee for Money, and after dies before Inrolment of 
the Deed, and after the Deed is inrolled, his Heir ſhall be in by Deſcent ; and if it be held in 


Capite, ſhall ſue Livery it he be of full Age, and ſhall be in Ward if within Age; for upon 
the Inrolment it ſettles in the Bargainee, between the Bargainor and him, 46 initio by the 


Statute of Uſes; and the Statute of Inrolments ſays, that nothing ſhall paſs except it be in- 


rolled; ſo that if it is inrolled, it veſts not by the Statute of Inrolments, but by the Statute 


of Uſes. Hob. Rep. 136. Dimmock's Caſe. Cro. Fac. 408. Ow. 149, 150. 
If A. being Tenant in Tail, has Iſſue two Sons, and the eldeſt having Iſſue a Daughter, 


dies, leaving his Wife priviment enſeint of a Son; and after A. covenants to ſuffer a Recovery 
to the Uſe of himſelf for Life, the Remainder to C. and D. for twenty-four Years, the Re- 


mainder to the Heirs Male of the Body of A. and dies at five in the Morning, and the Reco- 
very paſſes the ſame day, and an Habere facias ſeiſinam is immediately awarded, and in a few 
Days after executed, and the youngeſt Son enters, and after the Wife of the eldeſt is deli ver- 


ed ot a Son; he may enter upon the youngeſt; for the youngeſt taking what his Anceſtor 
would have done if he had lived, he ſhall take it by Deſcent, and not by Purchaſe. Trin. 23 
Eliz. Shelley's Caſe, Co. 93, 94, Sc. adjudged 98. Several Caſes put upon the ſame Rea- 
| ſon. And Moor 136. pl. 281. the ſame Caſe adjudged ; for when the Heir takes that which 


his Anceſtor would have taken if living, he ſhall take it by Deſcent, and not by Purchaſe. 
And. 69. S. C. adjudged. _ 


If a Man having only two Daughters his Heirs, deviſes his Lands to them and their Heirs ; | 


they take as Jointenants, and not as Coparceners, for the Deviſe giveth it them in another 
Degree than the Common Law would have given it them, and for the Benefit of the Sur- 


vivorſhip between them. Mich, 37 Eliz, 43 1. per tot, Cur', 2 Danv. Abr. 558. 3 Lev. 


127 128. Oven 65. 


But 
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36 b Deſcent. 


But if the Deviſe had been to one of them. and her Heirs, ſhe mould have taken the whole 

by Deviſe, and nothing by Deſcent, for her Title was intire. Per Doddridge, Palm. 373. 

2 Noll. Rep. 252. and Vide 2 Sid. 7). 5 | | | Dy. | 

[ If the Berit be to them and their Heirs, equally to be divided between them, Share and 

Share alike, they are Tenants in Common. 2 Sid. 53, 78, 79. Et vide Godb. 362, 363. 
3 Leon. 25, 26. Couldſ. 88. | | | 


And if a Man deviſes Land to his Son and Heir apparent, and a Stranger, they are Join- 


tenants for the Benefit of the Stranger. Per Cur. Godb. 94. Owen 65. | 
If a Man deviirs Lands to his eldeſt Son, and his Heirs, paying 20 J. a- piece to his younger 
Children, at their Ages of twenty-one Years, and upon Non-payment of the Legacies, de- 
viſes the Lands to his younger Children, and their Heirs ; the eldeſt Son is in by Deſcent, 


and there is no Limitation or Condition annexed to his Eſtate. Adjudged Hil. 41 Eliz. Hamſ- 


worth and Pretty, Moor 644. pl. 891, The firſt Deviſe to the eldeſt Son and his Heirs in 


Fee being no more than the Law gave him, was void; but the Deviſe to the younger upon 
his Non-payment was good by way of future or executory Deviſe. Same Caſe Cro. El. 


833, 919, 920. | 


If a Man deviſes Lands to his eldeſt Son and Heir, and his Heirs, upon Condition that | 


he ſhall pay his Dcbts within a Year, and if he fails, that his Executors ſhall ſell the Lands, 


and pay his Debts, and dies; the Son hath it as a Purchaſer, being tied with a Condition. 


Adjudged Mich. 5 Car. Gilpin's Caſe, Cro. Car. 161. Eh 5 | 
If a Man being ſciſed of Lands on the Part of his Mother, deviſes them to his Executors 
for ſixteen Years, and after to one who is his Heir à parte materna, he ſhall take by Deſcent, 
for the Deſcent to the Heir à parte paterna or materna is but a Conſequent dependant upon 
the Nature of the Eſtate. Trin. 35 Car. 2. between Hedger and Row, 3 Lev. 127. adjudged ; 
though it was objected it was better for him to take by Purchaſe, for then the Heirs of the 


Part of the Father might inherit befcre the Heirs of the Part of the Mother, and ſo both 


: Heirs would be inheritable. 4 | 


(1) Of Deſcents which take away Entries, 


ESCENTS which toll Entries are in two Manners, to wit, where the Deſcent is in 


Fre, or in Fee Tail. Lit. 5. 385. 


(a) That is Deſcents in Fee which toll Entries are, as if a Man ſeiſed of certain Lands or (a) Tene- 


of ſach Tene. ments is by (2) another difſciſed, and the Diſſeiſor bas Iſſue, and (c) dies ſeiſed of ſuch Eſtate ; - 


ments as be now the Lands def ed to the Iſſue of the Diſſeiſor by Courſe of Law. And becauſe the Law 
corporeal, and caſts the Land or Tenrments upon the Iſſue by Force of the Deſcent, ſo as the Iſſue comes to 
he Fg . f the Lands by Courſe of Law, and not by his own Act, the Entry of the Diſſeiſee is taken 
be donde n away, and he is put to ſue a Writ of Entry ſur Diſſeiſin againſt the Heir of the Diſſeiſor, to 


heritances k | | 
which lie in recover the Land. Lit. F. 385. But vide the Stat. 32 H. 8. c. 33. poſt. 
Grant, for | * 8 | . | ES 
3)cicents of them do not put him who has Right, to an Action: And the Reaſon of this Diverſity is, for that Houſes ſerve for the 
Habitation of Men, and Lands to be manured for their Subſiſtance, and therefore the Heir after a Deſcent ſhall not be moleſted or 
viſturbed in them by Entry. Co. Lit. 237. b. (6) The like Law is of an Abatement or Intruſion, and of their Feoffees or Do- 
nces, &c. Co. Lit. 237. b. (c) A dying ſeiſed is neceflary. Co. Lit. 237. b. ITY 


| Deſeents in Tail which take away Entries are, as if a Man be diſſeiſed, and the Diſſeiſor 
gives the ſame Land to another in Tail, and the Tenant in Tail has Iſſue, and dies of ſuch 
ſtate ſeiſed, and the Iſſue enters, in this Caſe the Entry of the Diſſeiſee is taken away, and 


he is put to luc againſt the Iſſue of the Tenant in Tail, a Writ of Entry ſur Diſſeiſin. Lit. F. 


386. | „„ 

In antient Time, if the Diſſeiſor had been in long Poſſeſſion, the Diſſeiſee could not have 
entered upon him. Likewiſe the Diſſeiſee could not have entered upon the Feoffee of the 
Diſſeiſor, 1t he had continued a Year and a Day in quiet Poſſeſſion. But the Law is changed 


in both theſe Caſes, only the dying ſeiſed being an Act in Law, does hold at this Day; 
and this ſcems to be very antient, for this was the Law before the Conqueſt. Co. Lit. 257. B. 


One of the Reaſons of this antient Law may be, that the Heir cannot ſuddenly, by Intend- 
ment of Law, know the true State of his Title; and for that many Advantages follow the 
Poſſeſſion and Fenant, the Law takes away the Entry of him who would not enter upon the 
Anceſtor, who is preſumed to know his Title, and drives him to his Action againſt the Heir 
who may be ignorant thereof. 1bid. | N | | | 

At the Common Law, if the Diſſeiſor, Abator or Intrudor, had died ſeiſed ſoon after the 


Wrong done, the Diſſeiſee and his Heirs had been barred of his and their Entry without any 


Lime hmited by Law, Co. Lit. 238, a. | 


But 


| Ch. 2. §. 2. 


i "Wai now by Stat. 32 H. 8. c. 33. Reciting, that whereas divers have entered by Strength, | 


not take away the Entry of the Diſſeiſee. Co. Lit. 249. 5. 
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and without Title, Sc. it is enacted, that except ſuch Diſſeiſor has been in the peaceable 
Poſſeſſion of ſuch Manors, Lands, Sc. whereof he ſhall die ſeiſed by the Space of five 
Years next after ſuch Diſſeiſin, c. without Entry or continual Claim, &c. that there ſuch 
dying ſeiſed, Sc. ſhall not take away the Entry of ſuch Perſon or Perſons, Ec. | 
But after the five Years the Diſſeiſee muſt make continual Claim, Co. Lit. 238. a. 
And it is ſaid, that Abators and Intrudors are out of this Statute, becauſe the Statute is 
Penal, and extends only to a Diſſeiſor, and that was the moſt common Miſchief. Et ad ea 


gue frequentius accidunt jura adapantur. Co. Lit. 238. a. 


The Feoffee of a Diſſeiſor is out of the ſaid Statute, and remains as at the Common Lay. 
Co. Lil. ad. „ e 8 | | \ | 
But to : Diſſeiſor the Statute is taken favourably for Advancement of ancient Right; for 
whether the Diſſeiſin be without Force or with Force, it is within the Statute. ' Co. Lit. 238. a. 
And although the Statute ſpeaks of him that at the Time of ſuch Deſcent had Title of 


Entry, Ec. or his Heirs, yet the Succeſſors of Bodies Politick or Corporate, ſo you hold 


yourſelf to a Diſſeiſin, are within the Remedy of this Statute ; for the Statute extends clearly 


to the Predeceſſor, being diſſeiſed, and conſequently, without naming of his Succeſſor, 


extends to him, for he is the Perſon at the Time of ſuch Deſcent had Title of Entry. 


Co. Lit. 238. a. 


If a Leſſee for Life is diſſeiſed, 6d the Diſſeiſor dies ſeiſed within five Years, the Leſſee 


for Life may enter; but if he dies before he enters, it is faid, that the Entry of him in Re- 


verſion is not lawful, becauſe his Entry was not lawful upon the Diſſeiſor at the Time of the 


Deſcent, as the Staute ſpeaks. But if the Leſſee for Life had died firſt, and then the Diſ- 
ſeiſor had died ſeiſed, he in the Reverſion had been within the Remedy of the Statute, be- 


cauſe he had Title of Entry at the Time of the Deſcent, as the Statute ſpeaks, and ſo within 

the expreſs Letter of the Statute, although the Diſſeiſin was not immediate to him; and the 

like is to be ſaid of a Remainder, c. Co. Lit. 283. a 2 | en 
If a Diſſeiſor make a Gift in Tail, and the Donee diſcontinues, and diſſeiſes the Diſcon- In what Caſes; 

tinuee, and dies ſeiſed, the Entry of the Diſſeiſee is not taken away, for the Deſcent of the 


; Fee-ſimple is vaniſhed and gone by the Remitter, and the Iſſue is in by Force of the Eſtate- 


Tail, of which the Donee did not die ſeiſed. Co. Lit. 238. 5. 
If a Man be diſſeiſed in Time of Peace, and a Deſcent caſt in the Time of War, this will 


- 


* 


If a Diſſeiſoreſs takes Huſband, has Iſſue, and dies ſeiſed, and after the Huſband dies, and Where the 
the Iſſue enters, Fc. the Diſſeiſee may enter, for that the Iſſue came not to the Land im- Deſcent is 


mediately by Deſcent after the Death of his Mother, but by the Death of his Father. immediate. 
Lit. 5 394. And the Eſtate of the Tenant by Curteſy commenced by having Iſſue, and 


was conſummate by the Death of the Wife, ſo as the Fee and Freehold did not after the 
Death of the Wife immediately deſcend to the Heir. Co. Lit. 241. 5. 


If the Diſſeiſor dies without Heir, his Wife being enſeint, and after the Iſſue is born, and 
enters into the Land, though he has it by Deſcent, yet the Entry of the Diſſeiſee is not 


taken away, becauſe the Iſſue came not to the Land immediately by Deſcent. Co. Lit. 241. 
If a Man recovers againſt another that is ſeiſed in Fee, and after the Recoveree dies ſeiſed, Where the 


and it deſcends to his eir, yet this Deſcent ſhall not take away the Entry of the Recoveror, Entry is given 


becauſe he had but a Title of the Entry, and the Entry is to execute the Judgment, and ſo b Record. 
relates to it, being executory againſt the Heir that is privy to the Judgment, and ſo relates 
to it, being executory againſt the Heir that is privy to the Judgment, that it binds the 


Blood. 2 Danv. Abr. 560. 7 Vin. 594. Co. Lit. 238. a, Contra, Fitz. Entry Cong. 35. 


49 E. 3. 23. 5. 7 H. 7. 14.6. 16 fl. 7. 8. b. Agreed clearly per Curiam. 3 E. 4. 7. 


Br. Deſcent 37. Fitz. Mordanc. 3. 6 E. 4. 11. b. 3 H. 7. 3. per Browne. 5 H. 7. 31.6. 


Br. Bar. 26. 21H. 8. 6. 17. 5. 


So if the Recovery be againſt Tenant in Tail that dies ſeiſed, this Deſcent to the Iſſue ſhall 


not take away the Entry of the Recoverer, for the Cauſe aforeſaid. 33 E. 3. Entry Con- 


geable 81. 2 Danv. Abr. 561. 7 Vin. 594. | 


So if I acknowledge the Right to another by Fine, and he grants and renders it to me 
again, and after dies ſeiſed, this Deſcent ſhall not take away my Entry, becauſe the Fine 


| was executory; (it ſeems 33 E. 3. Entry Congeable 51. is intended of a Fine come ceo which is 
executed.) 2 Danv. Abr. 561. 7 Vin. 594. be =P | | ; 


If a Man recovers againſt A. who after dies, having Iſſue Baſtard eigne and Mulier puiſne, 
and the Baſtard enters and dies ſeiſed, and this deſcends to his flue, this Deſcent ſhall not 
take away the Entry of the Recoveror, for the Continuance of the Baſtard hath made him as 


Heir, and ſo privy to the Recovery. 5 H. 7. 2. But Quere, the Iſſue himſelf cannot baſ- 
_ tardize his Father. 2 Danv. Ar. 561. 7 Vin. 594, | 5 5 
| EE 


Es Vol. + 3 


If 


Y W 


Delcent. 


ent ſhall 


Entry. 


Of what 
Eſtates. 


Who ſhall be 
bound there - 


by. 


3.188 


not take away the Entry of the Recoveror, becauſe it was but à Title, and the Title relates 


to execute the Recovery of the Judgment. 2 Danv. Abr. 561. 7 Vin. 595- 
If a Man recovers againſt another, and enters and ſues Execution, and after the Recoveree 


diſſeiſes him, and dies ſeiſed, this Deſcent ſhall take away the Entry of the Recoveror, for 


the Recovery was executed, and cannot be returned again; and this is a puiſne Title. 


2 Danv. Abr. 561. 7 Vin. 595. Co. Lit. 238. 3 E. 4. 7. contra. 10H, 7. 5. b. Fitz, 


Title 36. Quære 7 H. 7. 15. 5 H. 7. 31. b. Vide Kelw. 46, 170. a. 6. 
If after Recovery againſt Tenant for Life he dies, and he in Remainder enters . Exe- 
cution, and dies ſeiſed, the Entry of the Recoveror i is not taken away, becauſe he 1 Is privy. 


in Eſtate. Co. Lit. 238. 4. 


1483 | Of what If a Copyholder in Fee in fa upon an Admittance dies ſeiſed of a Copyhold, and it de- 

Wt, "Things a De- ſcends to his Heir, yet it ſhall not take away the Entry of another that has Right to the Copy- 
hold. Mich. 15 Jac. B. R. between Lee and Browne, agreed per Curiam, upon Evidence at 
take away an the Bar, 2 Danv. Abr. 561. Same Point adjudged in Gravenor and Ted, 4 Co. 23. Popb. 35. 


becauſe coming in by Admittance of the Lord, his Occupation can be no Tort to him ; and 


the Eſtate of which he died ſeiſed, by the Common Law, was only an Occupation at Will. 


Et vide 4 Co. 22. a. Cro. Fac. 36. March 6. 


A Deſcent of ſuch Things as lie in Grant, as Advowſons, Rents, Commons in Groſs, Sc. 


put not him that has Right, to an Action. Co. Lit. 237. 6. 


Deſcents which take away Entries, may be of Eſtates in Fee or in Tail. Lit. $ 385, 386, 


388. See before, p. 36. 
A dying ſeiſed for Term of Life, or for Term of another's Life, does never take away 


an Entry. Lit. § 387. 
If a Diſſeiſor ES to A. and his Heirs during the Life of J. . and A. dies, living J. S. 


this takes not away the Entry of the Diſſeiſee, becauſe the Dying ſeiſed was of a Frechold 


only, and Heirs were added to prevent an Occupancy. Co. Lit. 239. a. 


But if the Reverſioner diſſeiſes the Tenant for Life, and dies ſeiſed, this Deſcent ſhall take | 


away the Entry of the Tenant for Life. Co. Lit. 239. But not of a Stranger. Hob. 223. 
If the Diſſeiſor of the King's Tenant for Life dies ſeiſed, this takes not away the Entry of 


the Tenant for Life, becauſe the Diſſeiſor had but an Eſtate of F reehold during the Life of 


the Leſſee. 


If the Diſſeiſor of an infant dies ſeiſed, and after the Infant comes of Age, and the Heir 
of the Diſſeiſor dies before Entry, though he died not ſeiſed of an actual Seiſin, but of a 
Seiſin in Law, and in Pleading the ſecond Heir muſt make himſelf Heir to the Diſſeiſor, * 


this dying ſeiſed takes away the Entry of the Diſſeiſee. 


If a Diſſeiſor leaſes for Years, and dies ſeiſed of the Reverſion, the Entry of the Die c 


is taken away, becauſe he died ſeiſed of the Fee and Freehold. 
Otherways if he had leaſed for Life, c. 


If a Diſſeiſor leaſes for his own Life, and dies, the Entry of the Diſtiſce i is not taken | 


away ; for though the Fee and Freehold deſcends to the Heir of the Diſſciſor, yor the Dif- 


ſeiſor died not ſeiſed of the Fee and Freehold. Co. Lit. 239. a. b. 
A Deſcent ſhall not take away the Entry of an Infant. Lit. 5 402. 


Nor of a F eme Covert, where the Wrong was done to her during the Coverture. Lit. wn 


) 403- 
But if a Feme Sole is diſſeiſed, and then takes huſband, and the Diſſeiſor dies ſeiſed, and 
her Huſband dies, ſhe cannot enter, for it ſhall be accounted her Folly to take ſuch a Huſ- 


band as would not enter before a Deſcent. 
Otherways if the Woman was under Age when ſhe took Huſband. 0. Lit. 246. a. b. 


It ſhall not take away the Entry of one that is Non compos. Lit. $ 405. 
Nor of him that is diſſeiſſed, and a Deſcent caſt while he is in Priſon. Lit. $ 436. 


So if out of the Realm. Lit. $ 440. 


But if diſſeiſed while at large, and a Deſcent is caſt Jurkig his mpriſonment, ic will bind 


him. Co. Lit. 259. a. Lit. Rep. 88. 
So if diſſeiſed, being in the Realm, and a Deſcent is caſt while he is out of the . 


Co. Lit. 261. 5. 


If being diſſeiſed when out of the Realm, he returns into the Realm, and after goes out 
of the Realm, and then the Diſſeiſor dies, &c. Vide Dyer 143. Pl. 57. Quere. Et vide 


And. 311. 


If the Lord of a Manor leaſes it to one for Life, and a Tenant of the Manor dies without 


Heir, and a Stranger enters, and dies ſeiſed, and the Tenant for Life dies, &c. the Deſcent 


binds the Lord; for it was his Folly that he would leaſe the Manor to one that would not 


enter. Kew, 144. per _ who ſaid he TE have a Writ of Eſcheat. 2 Danv. Abr. 564. 
3 Co Where 


If a Man recovers Land, and after a Stranger to the Recovery 1 ſeiſed, yet "this tall | 
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58 2 Diſſeiſor makes a Gift in Tail, and the Donee hath Iſſue, and dies ſeiſed with 


a 


7 ſuch Leſſor might make continual Claim, and conſequently for want thereof ſhall 


be bound by the Deſcent, vide Co. Lit. 250. 5. Et vide M. Jones 324. and of Continual Claim, 


me 4 enfeoffs B. upon Condition, and B. is diſſeiſed, and the Diſſeiſor dies ſeiſed, and In reſpe& of 


the Condition is broke either before or after the Deſcent, the Entry of A. is not taken away, bis Right or 


0 
392. The Title of Entry in the Feoffor or Donor, that hath but a Condition, {ſo of a Title 
of Entry upon a Limitation. Cre. El. 920. Ney 51. Or Power given by Will to ſell Lands. 


Kelw. 40. 6b.) cannot be taken away by any Deſcent, becauſe he has no Remedy by Action 
to recover the Land; and if a Deſcent ſhould- take away his Entry, it ſhould bar him for 
ever. Co. Lit. 240. a. And the Condition remains in the ſame Eſſence it was at the Time 

of the Creation, and cannot be deveſted and put out of Poſſeſſion of Lands, &c. Co. Lit. 


| | 240. b. | 


So he that has Title to enter upon a Mortmain ſhall not be barred by a Deſceat, becauſe 


then he ſhould be without Remedy, Co. Lit. 240. 6. 1 Leon. 210. 


And if A. deviſes Lands to B. and dies, and the Heir of A. enters, and dies ſeiſed be- 


Fore any Entry made by B. this Deſcent ſhall not take away the Entry of B. for if it ſhould 


take away his Entry, it ſhould bar him of his Right, and leave him utterly without Remedy. 
So of him that has Title to enter for Conſent to a Raviſhment of the Patentee of the King, 


Sc. Co. Lit. 240. b. | 


But where Lands were deviſable by Cuſtom, a Man might have a Writ of Ex gravi quere- 


la, without any particular Uſage, as incident to the Cuſtom and a Deſcent in ſuch caſe ſhould 


have bound the Deviſee. Co. Lit. 111. a. | 

If a Man dies ſeiſed of Lands, his Wife being privement enſeint of a Son, and a Stran 

abates, and dies ſeiſed, and after the Son is born, he ſhall not be bound by the Deſcent, - 
cauſe at that Time he had no Right to enter. Co. Lit. 245. 5. | | 

The Entry of Tenant for Years, Tenant by Statute-Merchant, Ec. that have but Chattel, 

is not taken away by any Deſcent, for by their Entry upon the Heir they take no Freehold 


from him. Co. Lit. 249. 4. 


for the Eſtate is ſubject to the C — — into whoſe Hands ſoever it comes. Tit. $ 391, Eſtate, 


If a Man having Iflue two Sons, dies ſeiſed of Lands in Fee-ſimple, and the younger In reſpect of 
Son enters by Abatement, hath Iflue, and dies ſeifed, the Entry of the Elder, or his Iſſue, is ſeveral claim 


not taken away; for it ſhall be preſumed the younger entered claiming by the ſame Title, ad ile. 


viz. as Heir to his Father. Lit. $396. So though many Deſcents are caſt in his Line, yet 


may the eldeſt or his Heirs enter. Co. Lit. 242. b. 


And admit that the youngeſt Son be of the half Blood to his Brother, yet he is of the 


whole Blood to his Father; and therefore if he enters by Abatement, and dies ſeiſed, it ſhall 


not bar his elder Brother of his Entry. | 


But if the youngeſt Son makes a Feofſment in Fee, and the Feoffee dies ſeiſed, that De- 
ſcent ſhall take away the Entry of the Elder, becauſe the Privity of Blood fails. Co. Lit. 


242.5. | 


But if the elder Son enters after the Death of his Father, and the younger diſſeiſes him, 


has Iſſue, and dies ſeiſed, the Entry of the Elder is taken away; for entering by Diſſeiſin 


upon his Brother, it cannot be intended he claimed as Heir to his Father, any more than if a 
Stranger had diſſeiſed the elder Brother. Lit. 5 397. | | 


So if a Stranger abates, and the Younger diſſeiſes him, and dies ſeiſed, Ec. 


But if Lands are given to Huſband and Wife, and the Heirs of their two Bodies, and they 
have Iſſue a Daughter, and the Wife dies, and the Huſband has Iſſue a Son by another Wife, 
and dies, and the Son abates, and dies ſeiſed; this Deſcent takes away the Entry of the 
Daughter, becauſe they claimed not by one Title. Co. Lit. 242. 6. | | 

So if the Father leaſes for Life, and dies, and the Tenant for Life dies, and the younger 
Son intrudes, and dies ſeiſed; the Entry of the Elder is not taken away. 
If for Years, c. the Poſſeſſion of the Leſſee makes an actual Freehold in the Eldeſt. Co. 


PT 6 1 eo 
Go (K) Where an Entry taken away by Deſcent ſhall be revived. 
; out 


ed. 


Iſſue, fo as the Eſtate-Tail which deſcended is ſpent, the Entry of the Diſſeiſee is reviv 
Co. Lat. 238. b. But if the Diſſeiſor dies ſeiſed, and the Heir of the Diſſeiſor dies without Herr, 

| the Diſſeiſee cannot enter upon the Land by Eſcheat. Co. Lit. 240. a. 

So if the Son diſſeiſes one, and enfeoffs the Grandfather, who dies ſeiſed, and the Lands 

| deſcend to the Father, now is the Entry of the Diſſeiſee taken away; but if the Father after 

dies ſeiſed, and the Lands deſcend to the Son, the Entry of the Diſſeiſee is revived, Co. Lit. 


So 


238. 5. 


the 


— 


40 1 ä "Deſcent. 


(a) Comes to So if after ſuch Deſcent caſt, the Diſſeifor (a) takes back an Eltate for Life c or in ee, the 
the Land Diſſeiſee may enter upon him. Co. Lit. 238. 6. . 
gain _— Though he takes back bur an Eſtate for Life, yet when the Diſſeſſee enters upon hin he 

cha hall deveſt the Reverſion; for the Eſtate of Freehold is that whereupon a Præcipe lies, and 


Purchaſe. 
Co. Li. NY a. the Entry of the Diſſeiſee is as available in Law as if he had recovered in a Præcipe. Co. 


Lit. 241. a. 
If 2 Diſleiſor leaſes to an Infant for Life, and he is diſſeiſed, and a Deſcent caſt, and the 
Infant enters, the Diſſeiſee may enter upon him. Co. Lit. 238. . 
If after a Deſcent caſt the Heir of the Diſſeiſor, &c. endows the Wife of the Diſſeiſor of | 
a third Part, the Diſſeiſee may enter into this third Part, for the Wife ſhall not be in by 
the Heir, but immediately by her Huſband by Title paramount the Deſcent ; and therefore 
in Judgment of Law, the Freehold and Poſſeſſion which the Heir had by the Deſcent, is 
taken away by the Endowment. Co. Lit. 241. a. 
If after the dying ſeiſed of the Diſſeſor the Diſſeiſee abates, ad the Wife of the Diſſeiſor 
recovers Dower againſt him by Confeſſion in a Writ of Dower, though the Deſcent be 
avoided, yet the Biſteſee cannot enter upon the Tenant in Dower, becauſe the Recovery 
was againſt himſelf. Co. Lit. 241. a, But if he had aſſigned her Dower in Pais, ſome ſay 
he ſhould have entered upon her. 

If an Infant being a Diſſeiſor aliens in F ee, and the Alienee Hen ſeiſed, and 105 Infant 
enters upon the Heir of the Alienee, the Diſſeſee may enter upon him; for by the Entry | 
of the Infant the Deſcent is defeated. Lit. & 407, 408. | 

If the Diſſeiſor makes a Feoffment upon Condition, and the Feoffee dies ſeiſed, and the 
Feoffor enters upon the Heir for Breach of the Condition, the Diſſeiſee may enter upon | 
him, becauſe * the Entry of the Diſſeiſor he is utterly defeated. Lit: $ $69- | 


0 How 4 ; Deſcent to take away an | Entry may be prevent, viz. * continual " 


Claim, 
Continual ONTINUAL Claitn is where a Man has (a) Right a T 111 to enter into „Lands or 
Claim, what. Fenements whereof another is ſeiſed in Fee, or in Fee-Tail, if he who has Title to 


r enter "or continual Claim to the Lands or Tenements, before the dying ſeiſed of him 
may be made Who holds the Tenements ; then although ſuch Tenant dies thereof ſeiſed, and the Lands 


by him who or Tenements deſcend to his Heirs, (6) yet. be who has made ſuch continual Claim, or bis 
has Right, and Heir, enter into the Lands or Tenements ſo deſcended by reaſon of the continual Claim 
cannot enter, made, notwithſtanding the Deſcent. As in caſe a Man be diſſeiſed, and the Diſſeiſee makes 


— 3 ag continual Claim to the Tenements in the Life of the Diſſeiſor, although the Diſſeiſor dies 


be underſtood ſeiſed in Fee, and the Land deſcend to his Heir, yet the Diſſeiſee may enter ara the e Po | 
in this an ſeflion of the Heir, notwithſtanding the Deſcent. Lit. § 414. 

ner: at if 
the Father makes Claim, and the Diſſeiſor dies, and then the Father dies, that his Heir may enter, 3 the . was caſt 
in the Father's Time, and the Right of Entry which the Father gained by his Claim, ſhall deſcend to his Heir. But if the Father 
makes continual Claim, and dies, and the Son makes no continual Claim, and within the Year and Day after the Claim made by 
the Father, the Diſſeiſar dies, this ſhall take away the Entry of the Son, for the Deſcent was caſt in his I and the Claim made 
by the RING mall not avail him, who might have claimed himſeif. Co. Lit. 250. b. | 


Where to be Where an Entry into Part ſhall be 4 an Eatry into the Whole, vide p. 7. 

made. | 

How. If a Man has Title to enter and dares not, for (a) fear of being bear, maimed or killed, 

3 then he may go as near as he dares to the Lands, and by Word claim the ſame to be his; 
; preſently by ſuch Claim he has a Poſſeſſion and Seiſin in the Lands, as well as if he had 


it mult concern 
the Safety of (2) entered. indeed, although he never had Poſſeſſion or Seiſin thereof before. Lit. $419. 


the Ferſon, 

and not Houſes or Goods, for he may recover Damages for them ; and it muſt not be a vain Fear, but ſuch as may befal a con- 
fart Man; as if the adverſe Party lie in wait in the Way with Weapons or by Words menace, to beat, mayhem or kill him that 
would enter. Co Lit. 253. b. (& This is an Entry in 2 and ſhall veſt the Poſſeſſion and Seiſin in him for * e : 


but not for his Diſadvantage. Co. Lit. 253. b. | 5 . 6 


I 


When. If he who occupies the Ka die ſeiſed in Fee or in F ce · Tall ako a (a) Year and a Day 

% The Day after ſuch Claim, whereby the Lands deſcend to his Son as Heir to him, yet he who made 
aero the Claim may enter upon the Poſſeſſion of the Heir, &c. Lit. § 422. 

to bs ac. Bat if the Father died ſeiſed after the Year and the Day, then he who made the Claim 

counted one. could not enter; therefore if he would be ſure his Entry ſhould not be taken away by ſuch 

Co.Lit.253.2- Deſcent, Sc. he ſhould have made another Claim within a Year and a Day after the making 

the firſt Claim, and in like Manner a third Claim, and ſo on, making a Cliim within every 

Fear and Day next after every Claim made, during the Life of his Adverſary, and then at 

3 | | | What 
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what Time ſoe ver his Advefuy died ſeifed, his Entry ſhould not be taken away by Deſcent. 
Lit. $. 42 | ; 
A this Time of a Year and Day is, ſince Littleton wor, altered by the Statute of 32 
H. 8. cap. 33. before mentioned p. 36. 
The Leſſor upon a Leaſe for Life or Years may enter to make Claim. Co. Lit. 250, B. Who may 
If the Difſeiſce made continual Claim, and the Diſſeiſor died ſeiſed within the Year, his make it. 

Hir being within Age, and the King by Office was intitled to the Wardſhip, though the 
Entry of che 1 was not lawful, yet * he make continual Claim to avoid a Deſcent. 

Co. Lit. 250. 

». If 55 be Tenant for Life, the Remainder over, and Tenant for Life makes a Claim, and Ia what Caſes 
aſter the Diſſeiſor, or he that is ſeiſed, Sc. dics ſciſed within the Year, and after the Leſſee the Claim 
dies before Entry, yet he in Remainder ſhall have Advantage of this Claim, becauſe he him- 32 
ſelf could not have made a Claim, and the Deſcent ſhall not bind the Leſſee; and therefore another. 

ſhall not bind the Remainder. Lit. $. 416. ; 

So in caſe of a Reverſion. Co. Lit. 252. 3. 
But ic ſeems in this Caſe, that if the Leſſee for Life a a Claim, and dies, and after 


the Diſſeiſor dies ſeiſed within the Year, that this Deſcent ſhall bind the Remainder, becauſe 


| he might have made a Claim after the Death of the Leſſee, and he is not privy to the 
Claim of the Leſſee not coming under him, and the Claim ought to be continuing till the 

Death, which is not here; Ego, | 
If cwo Joint-tenants are diſſeiſed, and one makes Claim, and after the Diſſeiſor dies ſeiſed 
within the Year, it ſeems this ſhall not take away the Entry of the other Joint-tenant, but 
that this Claim by one ſhall ſerve for both, becauſe the Entry of one is the Entry of both, 
and otherwiſe there would be a Severance of the Jointure, which cannot be by ſuch an Act. 
Co. Lit. 252. a. 2 Danv. Abr. 562. 8 Vin. 14. 

But it ſeems in this Caſe, that if that Joint-tenant that REY a Claim dies, and after the 
Diſſeiſor dies ſeiſed within the Year after the Claim made, that this Deſcent ſhall take away 
the Entry of the Survivor for the Whole; for that though the Claim of one ſhould ſerve 

for both during their Lives, by a Conſequence to avoid the Severance of the Jointure, yet 
this Miſchief is not it this Caſe, and the Survivor comes paramount the Claim, and fo not 
privy to it, and fo the Claim is determined before the Death of the Diſſeiſor, and as it ſeems 
the Claim ought to continue till the dying fciſed. But Quære this, for it hath been argued 
for a Point. 2 Danv. Abr. 562. 8 Vin. 15. 

If the Tenant be diſſeiſed, and make continual Claim, and dies without Heir, and after 
the Diſſeiſor dies ſeiſed within the Year, this ſhall bind the Lord by Eſcheat, becauſe be 
comes paramount the Claim, and not in Privity thereof; and he might have made a Claim 
after the Eſcheat. 2 Danv. Abr. 362. 8 Vin. 19. 

If the Baron makes a continual Claim, and dies, and after the Diſſeiſor dies ſeiſed within 
the Year after the Claim, yet it ſeems the Wife ſhall be bound, becauſe ſhe is not privy to 
the Claim, nor comes under it, and ſhe herſelf might have made a Claim: But guære this. 
2 Danv. Abr. 562. 8 Vin. 15. 8 

If the Father be diſſciſed, and makes continual Claim, and dies, and after the Diſſeiſor 
dies ſeiſed within the Lear after the Claim, yet this ſhall not bind the Heir of the Father, 

| becauſe he comes in under the Father, and in Privity of Blood and Eſtate, and therefore he 
ſhall have Advantage of the Claim of the Father, without any new Claim by himſelf. 
9 H. 4 g. Curia. Br. Continual Claim 1. Lit. $. 421. Admit the Claim ſhall ſerve for him | 
and his Heirs. Contra 15 Ed. 4. 22. 2 Danv. Abr. 562, 563. 8 Vin. 15. 

The Claim made by the Father ſhall never avail him who might have made Claim him- 
ſelf. 

Where the Deſcent is caſt in che Time of the Father, the Right of Oy which the Fa- 
Ther gained by his Claim deſcends to his Son. Co. Lit. 2 30. b. | 


: ( M) What Ti hing. ſtall de end to the Helt or Executor. 


Ir a Nobleman, Knight, Eſquire, &c. be buried in a Church, and have his Codt of * 
1 mour and Pennons, with his Arms and ſuch other Enſigas of Honour as belong to his De- 
gree or Order, ſet up in the Church, or if a Graveſtone or Tomb be laid or made, c. for a 
Monument of him; in this Caſe although the Freehold of the Church be in the Parſon, and 
theſe are annexed to the Freehold, yer Parſon or any other cannot take them or deface 
them, but he is ſubje& to an Action to the Heir, and his Heirs, in Honour and Memory 
of whoſe Anceſtor they were ſet up. Mich. 10 Jac. B. Pym's Caſe. Per Cur. 2 Danv. Abr. 
552. 7 Vin. 567. Co. Lit. 18.b. (Godb. 159, 200. S. C. and S. P. cited. 12 Co. 104. 
8. C. and S. p. cited.) For being put, there for the Honour of his Anceſtor, they are in 
nature of een 2 

Vo A M | And 


4s 


42 1 Deſcent. 

And ſome hold, that the Wife or Executor, that firſt ſet them up, may have an Action 
againſt thoſe that deface them in their Time. Co. Lit. 18. 5. In Moor 878. pl. 1232. a 

Caſe cited by the Chicf Juſtice, where the Widow brought ſuch Action againſt the Parſon. 

12 Co. 104, 105. cited. Godb. 200. cited. | | - Es 

In ſome Places Chattels, as Heirlooms (as the beſt Bed, Table, Pot, Pan, Cart, and 

other dead Chattels moveable) go to the Heir, and he may have an Action for them at 
Common Law, and ſhall not ſue for them in the Eccleſiaſtical Court, but the Heirloom is 

due by Cuſtom, and not by the Common Law. And the ancient Jewels of the Crown are 
Heirlooms, and ſhall deſcend to the next Succeſſor, and are not deviſeable by Teſtament. 


Co. Lit. 18. 5. | 


An Heirloom is called Principalium or Hereditarium. Co. Lit. 18. b. 
Conſuctudo hundredi de Stretford in Com. Oxon. eft, quod Heredes ten torum infra Hundredum 
| prediflum exiſten poſt mortem anteceſſorum ſuorum habebunt, &c. Principalium Anglice an 
Heirloom, wiz. De quodam genere catallor*, utenſilium, &c. Optimum. plauſtrum, optimam 
carucam, optimum cipbum, Sc. Co, Lit. 18. b. cited in the Margin, Int. adjudicata coram + 


Rege, Trin. 41 E. 3. lib. 2. fo. 104. in Theſaur, | 
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Þ | N) What Perſon may or may not be -Heir to another ; and to whom. 


. In General. a Baſtard cannot be an Heir, for ef nullius Filius. Co. Lit. 8. a. 123. a. Sid. 200. 
LES 2 Sid. 52. Noy 162. | . 5 2 7 
3 og. © * Baſtard Brothers cannot be Heir one to another. 43 E. 3. 2. J. 2 Danv. Abr. 552. J Vin. 569. 

„ A Monſter which has not the Shape of Mankind, cannot be Heir or inherit any Land, 
though it be brought forth in Marriage, but although he be deformed in any Part, yet if he 
has human Shape, he may be Heir. Hii qui contra formam humani generis converſo more pro- 
creantur, ut fi mulier monſtroſum, vel prodigioſum enixa, inter liberos non computentur, partus 
tamen cui natura aliguantulum ampliaverit vel diminuerit, non tamen ſuperabundantur (ut fi ſex 

 digitos, vel niſi quatuor habuerit) bene debet inter liberos connumerari. Si inutilia natura red- 
didit, ut fi membra tortuoſa babuerit, non tamen is partus Monſtroſus. Another faith ampliatio 
feu diminutio Membrorum non nocet. Co. Lit. 7. b. 8. a. 5 8 
A Man ſciſed of Lands in Fee has Iſſue an Alien born out of the King's Legiance, he can- 
not be Heir, propter defectum ſubjectionis, although he be born within lawful Marriage. 
If made a D-nizen by the King's Letters Patent, yet he cannot inherit to his Father or 
any other. Co. Lit. 8. a. et | Pon Bs 8 . 
But it is otherwiſe if he be naturalized by Act of Parliament, for then he is not accounted ; 
in Law alienigena, but indigena. Co. Lit. 8. a. = | | 
The Denization of two Brothers cannot make them inheritable the one to the other, Sid. 
195. Vide Vent. 418, 419. | | „ | 
If a Man be attainted of Treaſon or Felony, although he be born within Wedlock, he 
can be Heir to no Man, nor any Man Heir to him, propter deliium ; for by the Attainder 
his Blood is corrupted. And this Corruption of Blood is ſo high, as it cannot abſolutely be 
falved and reſtored but by Act of Parliament. Co. Lit. 8. a. Eo, NES 
If the Iſſue in Tail be attainted of Felony, and after his Father dies, he cannot enter into 
the * in reſpect of the Corruption of Blood upon the Attainder of himſelf. Co. Lit. 
391.6. 392. a. 8 | | 
But if one attainted is pardoned, the Blood is reſtored, as to ſuch Iſſue as are born after- 
wards. Co. Lit. 8. a. 392. a. But having Reſpe& to thoſe whoſe Blood was corrupted at 
the Time of the Attainder, the Pardon removes not the Corruption of Blood either upward 
or downward. Co. Lit. 392. a. | 5 ET NS nd 
Ideots, Lepers, Madmen, Outlaws in Debt, Treſpaſs, or the like, Perſons excommuni- 
1 cated, Men attainted in a Præmunire, or convicted of Hereſy, may be Heirs. Co. Lit. 8. a. 
ee A Baſtard may be Heir againſt a Stranger by Continuance. 43 E. 3. 32. 2 Danv. Abr. 553. 
Otherwiſe where the Continuance of the Poſſeſſion is interrupted by the Mulier. Co. Lit. 245. 8. 
The Iſſue of a Baſtard Eigne may be Heir againſt the Mulier or Stranger, by his Father's 
Continuance of the Poſſeſſion to bis Death. Co. Lit. 243. b. 244. a. BP 
And though the Iſſue of a Baſtard endows the Wife of the Baſtard, yet is not the Entry of 
the Mulier lawful upon Tenant in Dower, for his Right was barred by the Deſcent. Co. Lit. 
244. 8 Co. 101. 6. | | EE 
An Hermaphrodite that is as well Male as Female, ſhall be Heir either as Male or Female. 
If an Alien be made a Denizen, the Iſſue which he has after ſhall inherit him, but not the 
Iſſue that he has before. Co. Lit. 8. a. 5 | | | 
See 1 Ak. If an Alien has Iſſue in England two Sons, theſe Sons are Denizens, and yet the one of 
ep. 397- them cannot be Heir to the other of them, becauſe there never was any inheritable Blood 
TO | 5 1 between 
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between the Father and them, and where the Sons could by no Poſſibility be Heir to the 
Father, the one of them ſhall not be Heir to the other. Co. Lit. 8. a. Vide Palm. 18. 
Same Point arguendo, con. 2 Sid. 150. Same Point per Glyn C. J. con. In Collingwood and 
Pais's Caſe, Lev. 60. ſame Point cited; and the ſame Point was in the Exchequer Chamber 
agreed by ſeven Judges againſt three to be otherwiſe, for that in a Mortdanceftor he might 
make Title as Heir to his Brother, without mentioning his Father. Sid. 198. ſame Point ad- 
judged by all the Judges in the Exchequer Chamber, except three; this being ſaid to be the 
fame as the principal Point there, viz. where two Sons of an Alien were naturalized, Gr. 
If a Man has Iſſue two Sons, and after is attainted of Treaſon or Felony, and one of the 
Sons purchaſes Lands and dies without Iſſue, the other Brother ſhall be his Heir, for the At- 
tainder of the Father corrupts the lineal Blood only, and not the collateral Blood between 5 
the Brethren, which was veſted in them before the Attainder, and each of them by Poſſi- 
bility might have been Heir to the Father. Adjudged Mich. 40 & 41 Eliz. Hobby's Caſe in 
Scaccario. Co. Lit. 8. a. 4 Leon. 5. Palm. 19. Vide Ney 158, Sc. 2 Roll. Rep. 93. Cre. 
Car. 543. Lit. Rep. 28. 2 Sid. 25, 27. Cro. Jac. 539. Vent. 425. | 
But ſome have holden, that if a Man be attainted of Treaſon or Felony, and after has 
Iſſue two Sons, they cannot be Heir one to the other, becauſe they never could be Heir to 
their Father, nor ever had any inheritable Blood in them. Co. Lit. 8. a. Contra, Sid. 201. 
and in 2 Sid. 248. the ſame Point is cited by Newdigate J. and denied, and faid, that my 
Lord Coke confutes himſelf, fo. 84. where he ſays, that if Feme Tenant in Chivalry marries 
an Alien, by whom ſhe has Iſſue, is inheritable; and yet ſuch Iſſue cannot have two Bloods 
in him, his Mother being an Alien. Yide Co. Lit. 84. 6. where it is admitted ſuch Iſſue ſhall 
be in Ward to the Lord; which could not be, if not capable of taking by Deſcent. And in 
Co. Lit. 12. it is ſaid, that ancient Authors have ſaid, that if a Man be ſeiſed of Lands in the 
Right of his Wife, and attainted of Felony, and after has Iſſue, this Iſſue ſhall not inherit. 
But for this vide 3 Co. 41. a. 6. Ney 159, 166, 168. Lit. Rep. 28. Sid. 200. Vent. 422. 


lle who is born deaf and dumb, may be Heir to another. 

= So may he who is born deaf, dumb and blind. Co. Lit. 8. a. 

> If an Alien has Iſſue A. born in Flanders, and comes into England, and is made a Denizen, 

£ and after has Iſſue B. and dies, and A. is naturalized by Act of Parliament, and it is thereby _ 

7 enacted, (3) that A. ſhall be enabled to purchaſe, inherit and enjoy, as Heir to any Anceſtor (a) Vide 


lineal or collateral, and (5) ſhall be adjudged a natural Subject of England in every Reſpect Vent. 420, 
to all Intents and Purpoſes, and A. after purchaſes Copyhold Lands, and dies without Iſſue, ) 2 vid. 2 
B. ſhall inherit. Adjudged, though objected, that it was enacted, that A. ſhould be Heir W 
to his Anceſtors lineal and collateral ; but that it was not ſaid, that they ſhould be Heirs to 
him; and at the Death of his Father, A. had no inheritable Blood in him. And it was an- 
ſwered, that the Blood was not the Cauſe of the Diſability, but the Place of his Birth, for 
the Law reſpects not the Blood where there is no Allegiance. Trin. 17 Fac. Godfrey and 
Dixon, Cro. Fac. 539. and in Palm. 13 & 14, Sc. 2 Roll. Rep. 92, &c. 113. S. C. ad- 
| Judged Godb. 275. S. C. adjornatur. Sid. 201. Vent. 428. cited. 
If an Alien has Iflue A. B. and C. Aliens, and B. and C. are naturalized, and B. purchaſes 
Lands in Fee and dies without Iſſue, C. may inherit theſe Lands, for he may make his Title 
thereto without mentioning his Father. Adjudged per tot. Cur.“ Hill. 1657. Foſter and Ram- 
fey, 2 Sid. 23, 51, 148. | | | | 
And the ſame Point was adjudged (ſeven Judges againſt three) in Collingwood and Pais, in 
the Exchequer Chamber, Lev. 55, 59. the Words of the Naturalization being, That they 
ſhould inherit to any Anceſtor lineal or collateral as fully to all Intents and Purpoſes as if they had 
been natural. born Subjects; for the Deſcent between them is immediate, and he may make 
his Title in a Mortdanceſtor as Heir to his Brother without mentioning his Father. And the 
Words of the Act of Parliament, which ſay he ſhall be inberitable to any Anceſtor, lineal 
or collateral, are vain; if being deſcended from an Alien, he cannot have any Anceſtor. 
Sid. 193, 198, ſame Caſe adjudged by all the Judges except three, becauſe the Deſcent 
between the Brothers is an immediate Deſcent, and in Caſe of an immediate Deſcent, there 
can be no Impediment but what is between the Parties themſelves ; though it was argued by 
the three Judges that held the contrary, that the Blood between the Brothers is communi- 
cated by the Parents, and the Impediment ariſes from the Failure of inheritable Blood in 
the Fountain. Vide Vent. 413, Sc. the Lord Chief Juſtice Hale's Argument in this Caſe; 
and 424, he ſays, that in 2 Deſcent between Brothers the Law only reſpects the mediate 
Relation of the Brothers, and not in Reſpect of their Father; for if the Law took Notice of 
the Father as a Medium thereof, a Brother by a ſecond Venter might ſucceed the other Ero- 


ther, becauſe he is Heir to his Father. Vent. 424. Hard. 224 | 


If 


44 


1 


Delcent. 


* * 


Where the 
Mulier ſhall 
be barred. 


If a Baſtard enters after the Death of the Father, and continues ſciſed for a Year, and afier | 


aliens to another, and the Alienee dies ſcifed without any Interruption, yet this dying ſeiſed 
of the Alience ſhall not bind the Right or the Mutier, for this is not within the Maxim, 


2 Danv. Abr. 550. 7 Vin. 564. 


It Baſtard Eigne dies ſcifed without Iſſue, and the Lord by Eſcheat enters, this ſhall not 5 


bar the Mulier, becauſe there is no Deſcent. 


If the Baſtard enters, and the Mulier dies, his Wife privement enſeint $A a Son, the Ba- 


ſtard has Iſſue, and dies ſeiſed, the Son is born, his 3 is bound for ever. But if the Ba- 
ſtard dies ſeiſed, his Wife enſeint with a Son, the Mulier enters, the Son is born, the Iſſue 
of the Baſtard is barred, for there muſt not only be a dying ſeiſed, but alſo a Deſcent to his 


Iſſue. Co. Lit. 244. 4. 


If Baſtard Eigne in the Life of his Father has Iſſue, and dies, and then the Father dies 


ſeiſed, and the Son of the Baſtard enters as Heir to his Grandfather, and dies ſeiſed, this De- 


ſcent ſhall bind the Mulier. Co. Lit. 244.b. 8 Co.101.6. 
If a Man has Iflue ſuch a Baſtard as aforeſaid, and dies, and the Baſtard enters and dies 


ſeiſed, and the Land deſcends to his 3 wy collateral Heir of the Father is bound, as well ; 


as where there are two Sons. Co. Lit. 2 


If Tenant in Tail has Iſſue Baſtard Fiem 5 Mulier Puiſne and dies, and the Baſtard en- 
ters, and continues peaceably for his Life, and dies, and this deſcends to his Iſſue, this ſhall 


bind the, Mulier, though this be an Eſtate-Tail. 


But it ſeems the Iflue of the Mulier ſhall not be bound by ſuch Dales for then this | 
ſhould be a Bar of the Tail by the Act of his 8 which 1 is againſt the Statute. 2 Danv. © 


Abr. 551. 


If there be W in Tail, the Remainder over to 00 and the Tenant in Tail dies, 

having Iſſue Baſtard Eigne and Mulier Puiſne, and the Baſtard enters, and dies ſeiſed having 
Iſſue, the Deſcent from the Baſtard ſhall not bind the Right of him in Remainder, but he 
ſhall have his Action ; for the Continuance of the Poſlcſſion by the Baſtard ſhall not be pre- 


judicial to him. 2 Danv. Abr. 551. 7 Vin. 565. 


If the Baſtard dies ſeiſed, the Mulier being then within Age, it ſhall bind him. 2 Danv. 
Abr. 551. Co. Lit. 244. For the Iſſue of the Baſtard, in Judgment of Law, is become 
lawful Heir, and the Law prefers Legitimation before the Privilege of Infancy. Contra, Bro. 
Deſcent 29. & vide 8 Co. 100. b. 101. 4. where it is ſaid, that as to an Infant, Non compos, 
Sc. being bound by ſuch Deſcent, the Opinions have been both ways; but concludes i it the 


better Opinion, that they ſhall be bound. Vide Plowd. Com. 372. 


But Coke (on Lit.) ſays, the Reaſon of this Caſe is, for that Fuſtum non eft aliquem poſt mor- 
tem facere Baſtardum, qui toto tempore vite ſue pro legitimo habebatur. And ſo it ſeems to 
be, that if a Man has Iſſue a Son being Baſtard Eigne, and a Daughter, and the Daughter is 
married, the Father dies, the ſon enters and dies ſeiſed, this ſhall bar the Feme Covert: And 
the Defeenth in this Caſe-of Services, Rents, ee ee expectant upon Eſtates-Tail, or for 


Life, whereupon Rents are reſerved, c. ſhall, bind the Right of the Mulier, but a Defeent of 
theſe ſhall not drive them that have Right to an Action. 


So if the Baſtard dies ſeiſed, and his Iſſue endows the Wife % the Baſtard, yet this is not 


the Entry of the Mulier lawful upon the Tenant 4 in Dower, for his Right was barred by the 


Deſcent. Co. Lit. 244. a. 


If the Father leaſes for Life, or makes a Gift in T all, rendring Rent, and dies, this ſhall 


bar the Mulier. Co. Lit. 15. a. 


If a Man has Iflue two Davghters, the Eldeſt being a Baſtard, and they enter and occupy 


peaceably as Heirs; now the Law in Favour of Legitimation ſhall not adjudge the whole 
Poſſeſſion in the Mulier, (who then had the only Right) but in both, fo as it the Baſtard 
has Iſſue and dies, her Iſſue ſhall inherit. Co. Lit. 244. a. 


If a Baftard Eigne enters, and is ouſted by the Mulier, and after the Baſtard 1 the 
Mulier, and dies ſeiſed, and his Iſſue enters, the Right of the Mulier is not bound, but he 
may have a Writ of Entry ſur Diſſeiſin, c. againſt the Iſſue of the Baſtard, Sc. Lit. 5. 40 3 

But if the Mulier enters upon the Baſtard, and the Baſtard after recovers the Land in an 


Aſſiſe againſt the Mulier, and after the Baſtard dies ſeiſed, this ſhall bar tne Mulier, for me 
locerroprion was avoided. Co. Lit. 245. b. 5 


(O0) How for the OE Ir is chargeable "for the At of the aue 


HIS is to be obſerved in Fee - ſimple Inheritance, chat every Heir having Fee- ſimple _ 

Land or Inheritance, be it by Common Law or by Cuſtom, of either Gavelkind or 
Borough- Engliſp, is chargeable ſo far forth as the Value thereof extends, with the binding 
Ads of the Anceſtors from whom the Inheritance deſcendeth; and theſe Acts are collateral 
2 | ene 


J 


5 s 7 3 axes x 
„ oo obs orien "... 12a 
PITS 222 Pr FOG 
S k 4 
ö by 


A Rr, : 
N IE Oe EA SORE: x 


theſe Caſes the Law chargeth the Heir after the Death of the Anceſtor witk this Obligation, 


and his Heirs ; otherwiſe the Heir is not to be touched. Secondfy, that ſame Action mult 


vent the Suit intended againſt him. Thirdly, that no Heir is farther to be charged than the 


of his Money, for this Deed of his Anceſtor. As for Example; If a Man bind himſelf and 


to his Heir; if his Heir be ſued upon the Bond, and cometh in, and denieth that he hath ; 
any Lands by Deſcent, and it is found againſt him by the Verdict that he hath ten Acres, 


Bond to the King. Ld. Raym. 734- 


Ch. 4. 2. — | Deſcent. | 5 45 


— 


Incumbrances, and the Reaſon of this Charge is, Qui ſentit commodum, ſentire debet & in- 
commodum five onus. As for Example, if a Man bind himſelf and his Heirs in an Obligation, 
or do covenant by Writing for him and his Heirs, or do grant an Annuity for him and his 
Heirs, or do make a Warranty of Land, binding him and his Heirs to Warranty: In all 


Covenant, Annuity and Warranty ; yet with theſe three Cautions : Firſt, that the Party muſt, 
by Special Name, bind himſelf and his Heirs, or covenant, grant and warrant for himſelf 


He brought againſt the Heir, whilſt the Land or other Inheritance reſteth in him unaliened 
away; for if the Anceſtor die, and the Heir, before an Action be brought againſt him upon 
thoſe Bonds, Covenants or Warranties, do alien away the Land, then the Heir is clear diſ- 
charged of the Burden except the Land was by Fraud conveyed away of Purpoſe to pre- 


Value of the Land deſcended unto him from the ſame Anceſtor that made the Inſtrument of 
Charge, and that Land alſo not to be ſold outright for the Debt, but to be kept in Extent, 
and ata yearly Value, until the Debt or Damage be run out, Nevertheleſs, it an Heir that 
is ſued upon ſuch a Debt of his Anceſtor do not deal clearly with the Court when he is ſued, 
that is, if he come not in immediately, and by way of Confeſſion ſet down the true Quantity 
of his Inheritance deſcended, and ſo ſubmit himſelf therefore, as the Law requireth, then 
that. Heir that otherwiſe demeaneth himſelf ſhall be charged of his own Lands or Goods, and 


His Heirs in an Obligation of one hundred Pounds, and dieth, leaving but ten Acres of Land 
this Heir ſhall be now charged by his falſe Plea, of his own Lands, Goods and Body, to pay 
the hundred Pounds, although the ten Acres be not. worth ten Pounds. Bac. L. Tra#s 129. 


Reveſion on an Eſtate for Life is Aſſets by Deſcent. Ld. Raym. 53. | 
In Riens per deſcent the Heir gives an Extent in Evidence, he muft prove a Copy of the 


+ SES 
Of acquiring real Eſtates by Purchaſe. 
See Athyn's Rep. 571, 673. 2 4th. 8, 19, 41, 65, 155, 157, 210, 479, 541. 
. e (A) Purchaſe, what. - 


PD Urchaſe in Latin is either Acquifitum of the Verb Acquiro, for ſo it is in the Original Re- Purchaſe. 
Siſter 243. In Terris vel Tenementis que viri & mulieres conjundtim acquifiverunt, c. 1 


Bracton (lib. 2. fo. 65.) calls it Perquifitum, which is from the Verb Perguirere; and by Glan- = * 


vil, (lib. 7. c. 1.) it is called Quæſtus or Perquiſitum. Co. Lit. 3. b. 18. a. b. . 
A Purcbaſę is the legal Acquiſition of an Eſtate by Deed or Agreement for a valuable Con- pririon. 


ſideration, or by Gift. It is when one comes to Lands, &c. by Deed or Agreement of the | . 
Parties, and cannot be by Deſcent, becauſe a Deſcent is an Act in Law, and ſo is an Eſchear, — 


and it is an Attainment to Lands by Right, for ſuch as attain to Lands by Wrong, as Diffei- 
fin, Abatement, Intruſion, Uſurpation, &c. which are not in Law Purchaſes, but Injury and 
Oppreſſion. Co. Lit. 3. b. 18. 6. | | 1 | 3 
A Purchaſe is always intended by Title either for ſome Conſideration, or by Gift, for a Gift 
is in Law a Purchaſe. Co. Lit. 18. 5. | X : | | „ 
All Contracts are comprehended under this Word Purchaſe. Dr. & Stud. Dial. 2. c. 24. 
For it is not much argued in the Laws of England (as in the Civil Law) what Difference there 
is betwixt a Contract, Promiſe, Gift, Loan, er a Pledge, a Bargain, a Covenant, Cc. ſince 
the Intent of the Law is to have the Effect of the Matters argued, and not the Terms. Wood's 


Int. B. 2. c. 3. | 
(B) ho are capable or incapable of purchaſing or conveying Lands, 8c. and what 


are good Names of Purchaſe. 


Z Pie capable of purchaſing are of two Sorts, (1) Perſons natural created by God, as J. S. vid. Shep. 


J. N. Sc. (2) And Perſons incorporate or er created by the Policy of Man, (and C. A. F. 2, 9. 
therefore they are called Bodies Politick) and theſe are of two Sorts, viz. Either Sole or Ag. Perſons nata- 


ral. 


gregate of many: Again Aggregate of many, either of all Perſons capable or of one Perſon — 


capable, and the reſt incapable or dead in Law. Co. Lit, 2.4, 
N „„ 1 


Purchaſe, 5 


Wag. 


liens. 


Aliens Mer- 
chants. 


Felons. 


Bodies Corpo- 
rate. 


Infants, 


Idubts and 


Lunaticks. . 
dee 2 Atk, 
Rep. 52, 
327, &c. 


The King may e Lands to him md, his Heirs, | but he is ſeiſed 3 in Jure Co- ; 


rong, Co. Lit. 15. b. 16. a. 51. a. Vide Of Deſcents by Jus Coronæ in the laſt Section p. 32. 

Some Men have Capacity to purchaſe, but not Ability to hold. Some Capacity to pur- 
chaſe, and Ability to hold or not to hold, at the Election of them or others. Some Capa- 
City to take and to hold. Some neither Capacity to take nor to hold, and ſome ſpecially 
diſabled to take ſome particular Thing. Co. Lit. 2. a. 

If an Alien Chriſtian or Infidel purchaſe Houſes, Lands, Tenements or Hereditaments to 
him and his Heirs, although he can have no Heirs, yet he is of a Capacity to take a Fee- 
ſimple but not to hold: For upon an Office found, the King ſhall have it by his Preroga- 
tive, of whomſoever the Land is holden. Co. Lit. 2. a. b. 


And ſo it is if the Alien purchaſes Land and dies, the Law caſts the Freehold and Inheri- | 


tance upon the King. Co. Lit. 2. 5. 
If an Alien purchaſes an Eſtate of F rechold in Houſes, Lands, Tenements or Heredita- 
ments, the King vpon Office found ſhall have them. Co. Lit. 2. b. 


If an Alien be made Denizen, and purchaſes Lands, and dies without Iſſue, the Lord of | 


the Fee ſhall have the Eſcheat, and not the King. Co. Lit. 2.6. 

But as to a Leaſe for Years, there is a Diverſity between a Leaſe for Years of a Houſe for 
the Habitation of a Merchant Stranger being an Alien, whole King is in League with ours, 
and a Leaſe for Years of Lands, Meadows, Paſtures, Woods, and the like; for if he takes 
a Leaſe for Years of Lands, Meadows, Fc. upon Office found, the King ſhall have it: But 


of a Houſe for Habitation he may take a Leaſe for Years as incident to Commercery, for 


without Habitation he cannot merchandize or trade; but if he departs or relinquiſhes the 


Realm, the King ſhall have the Leaſe; ſo it is if he dies poſſeſſed thereof, neither his Exe- 


cutors or Adminiſtrators ſhall have ir, bur the King, for he had it only for Habitation as ne- 


ceſſary to his Trade or Traffick, and not for the Benefit of his Executors or Adminiſtrators, 


Co. Lit. 2. 5. 
But if the Alien be no Merchant, then the King ſhall have the Leaſe for Years, although it 
were for his Habitation ; and ſo it is if he be an Alien Enemy. Co. Lit. 2. b. 


Alſo if a Man commit Felony, and after purchaſes Lands, and after is attainted, he has 


Capacity to purchaſe but not to hold it, for in that Caſe the Lord of the Fee ſhall have the 
Eſcheat. Co. Lit. 2. b. 
And if a Man be attainted of Felony, yet he has Capacity to purchaſe to bing and his Heirs, 


although he can have no Heir; but he cannot hold it; for in that Caſe the King ſhall have it 
by his Prerogative, and not the Lord of the Fee; for a Man attainted has no Capacity to 
purchaſe (being a Man civiliter mortuus) but only for the Benefit of the King, no more than 


an Alienee has. Co. Lit. 2. b. 
If any ſole Corporation or Aggregate of many, either Eccleſiaſtical or Temporal, (for the 
Words of the Statute are, Si quis religioſus vel alius) purchaſe Lands or Tenements in Fee, 


they have Capacity to take, but not to retain (unleſs they have a ſufficient Licence in that 
Behalf) for within the Year after the Alienation the next Lord of the Fee may enter, and if 
be does not, then the next immediate Lord, from Time to Time, to have Half a Lear; and 


for Default of all the meſne Lands, then the King to have the Land ſo aliened for ever, 
which is to be underſtood of ſuch Inheritance as' may be holden : But of ſuch Inheritances 


as are not holden, as Villeins, Rent-charges, Commons, and the Like, the King ſhall have 


them preſen'ly by a favourable Interpretation of the Statute. Co. Lit, 2. 6. 


An Annuity granted to them is not Mortmain, becauſe it chargeth the Perſon only. lo 


Lit. 2. 6. 
An Infant, without Conſent of any other, has Capacity to purchaſe, for i it is intended for 
his Benefir, and at his full Age he may either agree thereunto, and perfect it, or, without any 


Cauſe to be alledged, waive or diſagree to the Purchaſe, and ſo may his Heirs after him, if | 


he agreed not thereunto after his full Age. Co. Lit. 2. 5. 
A Man of Non: Jane Memory may purchaſe Lands without the Conſent of any other, bak 


he himſelf cannot waive it; but if he dies in his Madneſs, or after his Memory recovered, . 
without Agreement thereunto, his Heir may waive and diſagree to the State, without any 


Caufe ſhewed. And ſo of an Ideot. But if a Man of Non-ſane Memory recovers his Me- 


mory, and agrees to it, it is unavoidable. Co. Lit. 2. b. 


Hermaphro- 
dite, 
Feme Covert, 


An Hermaphrodite may purchaſe according to the Sex which prevails. Go. Bit, 3. 4 


A Feme Covert cannot take any Thing of the Gift of her Huſband, but is of Capacity to 


purchaſe of others without the Conſent of her Huſband, but her Huſband may diſagree there- 
to, and develt the whole Eſtate ; but if he neither agrees nor diſagrees, the Purchaſe is good; 


but after his Death, although her Huſband agreed thereto, yet ſhe may, without any Cauſe to 


be alledged, waive the ſame, and ſo may her Heirs alſo, if after the Peceaſe of her 3 
ne herſelf _ not thereunto. Co. Lit. 3. a. 
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Purchaſe, — 


Ch. 2. F. 3. 


A Wife (Uvor) is a good Name of Purchaſe, without a Chriſtian Name; and fo it is, if a „ * ; 
Chriſtian Name be added and miſtaken, as Em for Emeyln, Sc. tor utile per inutile nen vitia- 
Ir, Ga LAG. 3.4. BED, =_ EE 5 
But the Queen, the Conſort of the King, is an exempt Perſon from the King by the Com- Queen Con- 
mon Law, and is of Ability and Capacity to purchaſe and grant without the King. Co. Lis. + 
3. 4. 133. 4. And is capable of taking Lands or i enemenis oi the Gift of the King. Co. 
Lit. 133. à. 8 7 | * | 
: The Parifbiouers or Inbabitants, or probi Homines of Dale, or the Churchwardens, are not Pariſhioners, 
capable to purchaſe Lands, but Goods they are, unlels it were in antient Time when ſuch —— 
Grants were allowed. Co. Lt. 3. 4. 8 IT | | | prep ng. 

An antient Grant by the Lord to the Commoners in ſuch a Waſte, that a Way leading to „aldens 
their Common ſhould not be ſtreightened, was good; but it is Gtherwile of fuch a Grant at Lord and 
this Day. Co. Lit. 3. a. „ | | Commoners, 
And ſo in antient Time a Grant made to a Lord, & bominibus ſuis tam liberis guam nativis, &c. 
or the like, was good, but they are not of Capacity to purchaſe by ſuch a Name at this Day. 

e © of TL | 5 

But = at this Day, if the King grant to a Man to have the Goods and Chattels de homint- King. Ke. 
bus ſuis, or de tenentibus ſues or de rgſidentilæis infra feodum, c. it is good, for there they are 
not Names as Purchaſers or Takers but for another Man's Benefit, who has Capacity to pur- 
chaſe or take. Co. Lit. 3. 125 RE 

And regularly it is requiſite, that the Purchaſer be named by the Name of Baptiſm and Name and 
his Surname, and that ſpecial Heed be taken to the Name of Baptiſm, for that a Man cannot me. 
have two Names of Baptiſm as he may have divers Surnames. And yet in ſome Caſes, tho! 
the Name of Baptiſm be miſtaken (as in the Caſe before put of the Wife) the Grant is good. 
(o. Lit. 3-40; . = DI, | 
Sao it is if Lands be given to Robert Earl of Pembroke where his Name is Jobn, and ſo of an Titles, Fart, 
Abbot, Sc. for in theſe and the like Caſes there can be but one of that Dignity or Name; &c. | 
and therefore ſuch a Grant is good, although the Name of Baptiſm be miſtaken. Co. Lit. 1 

2. 4. | | =” | | | 

If by Licence Lands are given to the Dean and Chapter of the Holy and individed Trinity Dean and 
of Norwich, this is good, although the Dean be not named by his proper Name, if there after. 
were a Dean at the Time of the Grant, but in pleading he muſt ſhew his proper Name. Co, 


TT | 


8% 
> 
. 
A 
2 
— 

4 > 1 
5 
* 
vas 
Jo 


pPutation as ſoon as he is born. Co. Lit. 3. B. 


And ſo on the other Side, if the Dean and Chapter make a Leaſe without naming the 
Dean by his proper Name. the Leaſe is good, if there were a Dean at the time of the Leaſe; 
but in pleading the proper Name of the Dean muſt be ſnewed; and a Grant to a Mayor, Al- 
dermen and Commonalty is good, although the Mayor be not named by his proper Name, 
but in pleading it muſt be ſnewed. Co. Lit. 3. a. 5 3 
If a Man be baptized by the Name of Thomas, and after at his Confirmation by the Bi- Name 
ſhop he is named John, he may purchaſe by the Name of his Confirmation; and this was changed. 
the Caſe of Sir Francis Gauche, C. J. of the Common Pleas, whoſe Name of Baptiſm was 
Thomas, and his Name of Confirmation Francis, and that Name of Francis, by the Advice F 
of all the Judges Anno 36 H. 8. he did bear, and after uſed in all his Purchaſes and Grants. 
And this agrees with our antient Books, where it is holden that a Man may have divers 
Names at divers Times, but not divers Chriftian Names. And the Court ſaid, that it may _ 
be that a Woman was baptized by the Name of Anabel; and forty Years after ſhe was con- 
firmed by the Name of Douce; and then her Name was changed, and afterwards ſhe was to 
be named Douce, and that all Purchaſes, &c. made by her by the Name of Baptiſm before 
her Confirmation remain good, a Matter not much in Uſe, nor requiſite to be put in Uſe, 
but yet neceſſary to be known, Co. Lit. 3. 4. | | 
But Purchaſes are good in many Caſes by a known Name, or by a certain Deſcription of the Known Name 
Perſon without either Surname, or Name of Baptiſm, as Uxort I. S. as has been ſaid, or pri- or Deſcriptioa 
 mogenito filio, or ſecundo genito filio, Ec. or Natu minimo I. S. or ſeniori puero, or omnibus filiis, of the Ferſou. 
or filiabus I. S. or omnibus liberis ſeu exitibus of I. S. or the right Heirs of J. S. Co, Lit. 3. a. 
A Baſtard having gotten a Name by Reputation may purchaſe, by his reputed or known 
Name, to him and his Heirs, although he can have no Heir but of his Body. Co. Lit: 3. 6. 
A Man makes a Leaſe to B. for Life, Remainder to the Eldeſt Iſſue Male of B. and the 
Heirs Male of his Body. B. has Iſſue a Baſtard Son, he ſhall not take the Remainder, be- 
cauſe in Law he is not his Iſſue, for qui ex damnato coitu naſcuntur inter liberos non compu- 
tentur. And as Litileten ſays, a Baſtard is quaſi nullius filius, and can have no Name of Re- 


So it is if a Man makes a Leaſe for Life to B. the Remainder to the Eldeſt Iſſue Male | 
of B. to be begotten of the Body of Jane S. whether the ſame Iſſue be legitimate or ille- . 
n e : 50 gitimate. | 


1 0 Purchaſe. 


Perſons de- 


gitimate. B. has Iſſue a Baſtard on the Body of Jane S. this Son or Iſſue ſhall not take the 
Remainder, for (as it has been ſaid) by the Name of Iffve, if there had been no other Words 
he could not take, and (as it has been alſo ſaid) a Baſtard cannot take but after he has gained 
a Name by Reputation, that he is the Son of B. &c. And therefore he can take no Re- 
mainder limited before he is born ; but after he is born, and that he has gained by Time and 
Reputation to be known by the Name of a Son, then a Remaindes limited to him by the 
Name of the Son of his reputed Father is good. But if he cannot take the Remainder by 
the Name of Iſſue at the Time when he is born, he ſhall never take it. And ſo it ſeems, 
and for the ſame Cauſe, if after the Birth of the Iſſue, B. had married Jane S. ſo as he be- 


came Bajard eigne, and had a Poſſibility to inherit, yet he ſhall not take the? Remainder. 


Co. Iit. 3. b. | | | ES 
Perſons deformed, having human Shape, Ideots, Madmen, Lepers, Deaf, Dumb, and Blind, 


formed, Ide- Minors, and all other reaſonable Creatures, have Power to purchaſe and retain Lands or Te- 


Ots, Kc. Mi- nements. Co. Lit. 3.91 | 


nors and other 


reaſonable 
Creatures. 
Perſons diſ- 


But the Common Law diſables ſome Men to take any Eitate in ſome particular Things : 
As if an Officer either of the Grant of the King or Subject, which concerns the Adminiſtra- 


tion, Proceeding, or Execution of Juſtice, or the King's Revenue, or the Commonwealth, 


abled in ſome or the Intereſt, Benefit or Safety of the Subject, or the like, if theſe, or any of them be 


particular 
Things. 
Offices. 


but muſt expect until it falls in Poſſeſſion. | $I | 
7 E.6.c.1. 5 E. 6. c. 16. If any Officers touching the Ad- 


granted to a Man that is unexpert, and has no Skill and Science to exerciſe or execute the. 


lame, the Grant is merely void, and the Party diſabled by Law, and incapable to take the 
ſame, pro commodo regis & populi; for only Men of Skill, Knowledge, and Ability to exer - 
Ciſe the ſame are capable of the ſame to ſerve the King and his People. Co. Lit. 3. 6. 

An Infant or Minor is not capable of an Office of Stewardſhip of the Court of a Manor 
either in Poſſeſſion or Reverſion. Co. Lit. 3. 6. 1 | | 

No Man, though never ſo ſkilful and expert, is capable of a judicial Office in Reverſion, 
Col £46524. $.- 5; | | | 

By Statute 3 H. 7. c. 12. 
miniſtration or Execution of Juſtice, or Clerkſhip in any Court of Record, or concerning the 


King's Treaſure, Revenue, Account, Cuſtoms, Alnage, Auditorſhip, King's Surveyor, or | 


Keeper of any of his Majeſty's Caſtles, Forts, &c. bargain or ſell their Offices or any Depu- 
tation of the ſame, or take any Money or Profit, or any Promiſe, Covenant, Bond or Aſ- 
ſurance, to have any Money or Reward for the ſame, the Perſon ſo bargaining or ſelling, or 
who ſhall take any ſuch Promiſe, Covenant, Bond or Aſſurance, ſhall not only forteit his 
Eſtate, but alſo every Perſon ſo buying, giving or aſſuring, be adjudged a diſabled Perſon 


to have and enjoy the ſame Office or Offices, Deputation or Deputations, Ec. and that all 
ſuch Bargains, Sales, Promiſes, Covenants and Aſſurances, as be before ſpecified, ſhall be 


void, except as in the ſaid Act is excepted. 


Sir Robert Vernon Knight, being Cofferer of the King's Houſe of th: King's Gift, and ha- 


ving the Receipt of a great Sum of Money yearly of the King's Revenue, or a certain Sum 


of Money bargained and ſold the ſaid Office to Sir A. J. and agreed to ſurrender the ſame to 


the King, to the Intent a Grant might be made to Sir A. who ſurrendered it accordingly; 
and thereupon Sir A. was by the King's Appointment admitted and ſworn Cofferer; and it 


was reſolved by Sir Thomas Egerton Lord Chancellor, the Chief Juſtice, and others to whom 
the King referred the ſame, that the ſaid Office was void by the ſaid Statute, and that Sir A. 


was diſabled to have or take the ſaid Office, and that no Nen Obſtante could diſpenſe with 
this A to enable the ſaid Sir . for the Reaſon and Cauſe beforementioned ; and thereupon 
Sir A. was removed, and Sir &{2r;z2duke Dorrell ſworn (by the King's Commandment) in 
his Place. And Note, that all Promiſes, Bonds and Aſſurances, as well on the Part of the 
Bargainor, as of the Burgainee, are void by the ſame Act. (Co. Lit. 234. 4) Nulla alia 
re magis Romana reſpublica interiit, quam quod Magi ratus officia venalia erant. rod. fo. 


353: a : | | | Eg | 
Jiugurtba going from Rome, ſaid to the City, Vade venalis Civitas mox peritura fi emptorem 


envenias. Saluſt. Co. Lit. 234. a. | | 
Therefore by the Law of England it is further provided, that no Officer or Miniſter of the 
King ſhall be ordained or made for any Gift or Brokage, Favour or Affection, nor that any 
which purſueth by him or any other, privily or openly to be in any Manner of Office, ſhall 
be put in the ſame Office or in any other, but that all ſuch Officers ſhall be made of the beſt 
and moſt lawful Men, and ſufficient. A Law worthy to be written in Letters of Gold, but 
more worthy to be put in due Execution. For certainly never ſhall Juſtice be duly admini- 
ſtred, but when the Officers and Miniſters of Juſtice be of ſuch Quality, and come to their 
Places in ſuch Manner as by this Lay is required. Co. Lit. 234. 2. | 
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ments or Hereditaments, or of any Intereft therein by any Perſon or Perſons, being re- 


Ch. 2. T PR 


© Purchaſe, 


Some ans capable of certain Things for ſome ſpecial Purpoſe, but not to uſe or exerciſe Perſons capa- 
ſuch Things themſelves ; as the King is capable of an Offce, not to uſe but to grant, Sc. bie of certain 
Co. Lit. 3. a. 5 | 0 N | 
A Monſter born within lawful Matrimony, who has not human Shape cannot purchaſe, 


much leſs retain any Thing. Co. Lit. 3. b. 


46 
£4 


40 


none Effect, to all Intents, Conſtructions and Purpoſes whatſoever.” _ 
By the 3 Geo. 1, cap. 18. Reciting, that ſome Doubts have ariſen upon t 
recited, ( wit, An Act paſſed the Seſſions before, intitled, Au AF to oblige Papiſts to regi- © -. 


There are ſeveral Statutes relating to Eſtates conveyed by or to Papiſs, and the Diſabili- retsia «ny 
ties they are under to take by Purchaſe, Sc. which follow. 


By the 11 & 12 J. 3. c. 4. it is enacted, That from and after the 29th Day of Septem- How far Pa- 
piſts are di- 
abled from 


. _ k b 2 haſing or 
the Age of eighteen Years, take the Oaths of Allegiance and Supremacy, and alio ſubſcribe ven 


the Declaration ſet down and expreſſed in an Act of Parliament made 30 Car. 2. intitled, Eſtates. 
An Att for the more ef -fual preſerving the King's Perſon and Government, by diſabling Papiſts i1&12W. 3. 
From filting in either Houſe of Parliament, to be by him or her made, repeated or ſub- e. 4- 
ſcribed in the Courts of Chancery or King's Bench, or Quarter-Seflions in the County See Ack. Rep. 
where ſuch Perſon ſhall reſide; every ſuch Perſon ſhall, in reſpect of him or herſelf only, 5 26 to 540. 


ber, which ſhall be in the Year of our Lord 1700. if any Perſon educated in the Popiſh 
Religion, or profeſſing the ſame, ſhall not, within Six Months after he or ſhe ſhall attain 


and not to or in reſpect of any of his or her Heirs or Poſterity, be diſabled or made in- 


capable to inherit or take by Deſcent, Deviſe or Limitation in Poſſeſſion, Revetrſion or 


Remainder, any Lands, Tenements or Hereditaments within the Kingdom of Exgland, 
Dominion of Wales, or Town of Berwick upon Tweed; and that during the Life of ſuch 
Perſon, or until he or ſhe do take the ſaid Oaths, and make, repeat and ſubſcribe the ſaid 
Declaration in Manner as aforeſaid, the next of his or her Kindred, which ſhall be a Pro- 
teſtant, ſhall have and enjoy the ſaid Lands, Tenements and Hereditaments, without be- 
ing accountable for the Profits by him or her received during ſuch Egjoyment thereof as 


* aforeſaid ; but in caſe of any wilful Waſte committed on the ſaid Lands, Tenements or 


Hereditaments, by the Perſon ſo having or enjoying the ſame, or any other, by his or her 
Licence or Authority, the Party diſabled, his or her Executors and Adminiſtrators, ſhall 


and may recover treble Damages for the ſame againſt the Perſon committing ſuch Waſte, 


his or her Executors or Adminiſtrators, by Action of Debt in any of his Majeſty's Courts 
of Record at Weſtminſter ; and that from and after the 1oth Day of April 1700. every Pa- 
piſt, or Perſon making Profeſſion of the Popilh Religion, ſhall be diſabled, and is hereby 
made incapable to purchaſe, either in his or her own Name, or in the Name of any 


other Perſon or Perſons to his or her Uſe, or in Truſt for him or her, any Manors, Lands, 
Profits out of Lands, Tenements, Rents, Terms or Hereditaments, within the Kingdom 


of England, Dominion of WVales, and Town of Berwick upon Tweed; and that all and ſingu- 
lar Eſtates, Terms, and any other Intereſts or Profits whatſoever out of Lands, from and 


after the ſaid 10th Day of April, to be made, ſuffered and done, to or for the Ule or Behoof 


of any ſuch Perſon or Perſons, or upon any Truſt or Confidence mediately or immediately, 
to or for the Benefit or Relief of any ſuch Perſon or Perſons, ſhall be utterly void and of 


ſter their Names and real Eſtates,) as alſo upon one other Act made and paſſed in the Parli- 


ament held in the 11 & 12 . g. intitled, An Act for the further preventing the Growth of 


Popery, and upon another Act made in the 1 Fac. 1. for the due Execution of the Statutes 
againſt Jeſuits, Seminary Prieſts, Recuſants, and other Acts made againſt Papiſts and Popiſh 
Recuſants touching the Sale of the Real Eſtates of Perſons profeſſing the Popiſh Religion, 
or incurring the Diſabilities and Incapacities in the ſaid Acts mentioned, it is enacted, 


cc 
ce 
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That no Sale for a full and valuable Conſideration of any Manors, Meſſuages, Lands, Tene- 


puted Owner or Owners, or in the Poſſeſſion or Receipt of the Rents or Profits thereof 
heretofore made, or hereafter to be made, to or for any Proteſtant Purchifer and Pur- 
chaſers, and meerly and only for the Benefit of Proteſtants, ſhall be avoided or impeached 
for or by Reaſon or upon Pretence of any the Diſabilities or Incapacities in the ſaid Acts, 
or any of them contained, incurred, or ſuppoſed to be incurred, by any of the Perſons 
making or joining in ſuch Sale, or by any other Perſon or Perfons, from or through 
whom the Title to ſuch Manors, Sc. is or ſhall be derived, or ſuppoſed to be derived, 
unleſs before ſuch Sale the Perſon intitled to take Advantage of ſuch Diſability or Inca- 
pacity ſhall have recovered ſuch Manors, Meſſuages, Lands, Tenements and Heredita- 
ments, by Reaſon) of ſuch Diſability or Incapacity, and have entered ſuch Claim in open 
Court at the General Seſſions of the Peace for the County, City, Riding or Diviſion, wherein 


ſuch Manors, Meſſuages, Lands, Tenements or IIereditaments lis or ariſe, and bona fiat, 


VOI. J. | | O | 65 and 


LM 


Things to ſpe- 
cipal Parpoles. 


Thing. 


he Act therein 3 Geo. 1. 


50 | 5 4 Purchaſe. - 185 3 1 
* and with duc Diligence, purſued his Remedy in a proper Courſe of Juſtice for the Reco- 5 


« very thereof. | 2 


Provided nevertheleſs, That whereas it was amongſt other Things enaCted by the ſaid = 

*« 11 & 272 W. 3. that from and after the tenth Day of April, which ſhould be in the Year + EY 
„ 1700. every Papilt, or Perſon making Profeſſion of the Popiſh Religion, ſhould be diſ- | 1 
„ abled, and was thereby made incapable to purchaſe, either in his or her own Name, or in | E3 


«© the Name of any other Perſon or Perſons to his or her Uſe, or in Truſt for him or her, 
«© any Manors, Lands, Profits out of Lands, Tenements, Rents, Terms or Hereditaments, 
< within the Kingdom of England, Dominion of Wales, and Town of Berwick upon Tweed ; 4 
„and that all and ſingular Eſtates, Terms, and other Intereſts or Profits whatſoever out of 51 
„Lands, from and after the ſaid 1oth Day of April to be made, ſuffered or done, to or for 2 
* the Uſe or Behoof of any ſuch Perſon or Perſons, or upon any Truſt or Confidence me- 
« diately or immediately, to or for the Benefit or Relief of any ſuch Perſon or Perſons, ſhould 
be utterly void and of no Effect, to all Intents, Conſtructions and Purpoſes whatſoever : 
It is hereby declared and enacted, That the ſaid recited Part of the ſaid Act of Parlia- 
e ment ſhall not be hereby altered or repealed, but the ſame ſhall be and remain in full Force 
« as if this Act had never been made. | 1 | 
And it is further enacted by the Authority aforeſaid, That from and after the 29th of 
<< September 1717. no Manner cf Lands, Tenements, Hereditaments, or any Intereſt therein, 
<< or Rent or Profit thereout, ſhall paſs, alter or change from any Papiſt, or Perſon profeſ- 
* ſing the Popiſh Religion, by any Deed or Will, except ſuch Deed within fix Months after 
< the Date, and ſuch Will within fix Months after the Death of the Teſtator, be inrolled in 
<< one of the King's Courts of Record at Weſtminſter, or elſe within the ſame County or 
„Counties wherein the Manors, Lands and Tenements lie, by the Cuſtos Rotulorum and two 
<< Juſtices of the Peace, and the Clerk of the Peace of the ſame County or Counties, or two 
«© of them at the leaſt, whereof the Clerk of the Peace to be one. 85 | 
By the 11 Geo. 2. after reciting, ** That whereas Perſons profeſſing or educated in the 
«© Popiſh Religion are by divers Acts of Parliament ſubjected to ſeveral Diſabilities and In- ” 
capacities, which may effect Perſons conforming from the Popiſh to the Proteſtant Reli- He 
gion; and whereas many Perſons have already conformed to the Proteſtant Religion, and 67 
% are willing to ſubmit to his Majeſty's Government, in as full and ample Manner as any 
5 other of his Majeſty's Subjects, and others are likewiſe ſo to do,“ it is enacted, That all 
* and every Perſon or Perſons, being reputed Owner or Owners, or in Poſſeſſion or Receipt 
of the Rents and Profits of any Manors, Meſſuages, Lands, Tenements or Hereditaments, 
or of any Intereſt therein, who having been or reputed to be a Papiſt or Papiſts, or edu- 
< cated in the Popiſh Religion, hath or have conformed to, or hereafter ſhall conform to 
and profeſs the Proteſtant Religion, and hath or have taken or ſhall take the Oaths of Al- 
| << legtance, Supremacy and Abjuration ; and alſo ſubſcribed or ſhall ſubſcribe the Declaration 
5 << ſet down and expreſſed in an Act of Parliament made the 30 Car. 2. intitled, An Ad fer 
« the more effetual preſerving the King's Perſon and Government, by diſabling Papiſts from fit- 
ling in either Houſe of Parliament, to be by him, her or them repeated and ſubſcribed in the 
«© Covrts of Chancery or King's Bench, or Quarter-Seſſions of the County where ſuch Perſon 
<< or Perfons fhall refide, (all which ſhall be recorded in one of his Majefty's Courts of Re- 
cord at Weſtminſter, or ſuch Quarter-Seflions as aforeſaid,) and all and every Perſon and 
«© Perſons, being Proteſtants claiming under ſuch Perſon or Perſons conforming, and per- 
« forming the Requiſites as aforeſaid, for their own Benefit, or for the Benefit of any other 
*© Proteſtant or Proteſtants, and not for the Benefit. of any. Papiſt or Papiſts, ſhall hold, poſ- 
“ ſeſs and enjoy all ſuch Manors, Meſfluages, Lands, Tenements and Hereditaments, freed 
* and diſcharged of and from the Diſabilities and Incapacities in the ſaid Acts or any of 
R << them contained, incurred or ſuppoſed to be incurred by ſuch Perſon or Perſons ſo reputed 
; | «© Owner or Owners, or in Poſſeſſion or Receipt of the Rents and Profits as aforeſaid, or 
by any other Perſon or Perſons by, from or through whom the Title to ſuch Manors, 
| : Meſſuages, Lands, Tenements or Hereditaments, or any Intereſt therein, was or ſhall be 
| | © derived or ſuppoſed to be derived for ſuch Eſtate, Right, Title or Intereſt, as he, ſhe or 
| | e they had or would have, if no ſuch Diſability ar Incapacity had been incurred; unleſs the 
Perſon or Perſons intitled to take Advantage of ſuch Diſability, Incapacity or Defect of 
«© Title, hath or have actually and Bona fide recovered, or ſhall hereafter recover ſuch Ma- 
„ nors, Mefluages, Lands, Tenements and Hereditaments, by Judgment or Decree in 
*« ſome Action or Suit already commenced, or hereafter to be commenced, fix Kalendar | 
Months at leaſt before che making of ſuch Record, and to be proſecuted with due : 
Diligence.“ | | | | | | 2 


Provided 


i . 


Cb „ „ Vurchale. e 
. % Provided nevertheleſs, that this Act, or any Thing herein contained, ſhall not take 
& gaway or prejudice the Right of any Perſon or Perſons intitled to take Ad vantage of fuck 
% Diſability or Incapacity, who now is or are in the actual Poſſeſſion of, or ſhall have pre- 
< cedent to the making of ſuch. Record, been in quiet Poſſeſſion of any ſuch Manors, My\- 
& ſuages, Lands, Tenements or Hereditaments, by the Space of two Kalender Months.” 
Provided always, and it is further enacted, that if any Perſon or Perſons, fo conform- 
% ing, as aforeſaid, {hall after ſuch Conformity return to or again profeſs the Popiſh Re- 
<« ligion, every ſuch Perſon or Perſons ſhall for ever afterwards be diſabled from, and be 
< incapable of having or enjoying any Benefir, Privilege or Advantage of this Act, and ſha'l 
„from thenceforth be liable to the ſame Diſabilities, Incapacities and Forfeitures, as if he, 
* ſhe or they had not taken the ſaid Oaths and ſubſcribed the Declaration as aforeſaid.” 
Provided always, that nothing in this Act contained, ſhail extend to take away or pre- 
<« judice the Right of any Perſon intitled to any Remainder or Reverſion in any ſuch Ma- 
„ nors, Mefſuages, Lands, Tenements or Hereditaments, in Caſe ſuch Perſon ſhall purſue 
his or her ſaid Right by ſome Action or Suit, to be commenced within the Space of twelve 
Kalendar Months next after the precedent Eſtate or Eſtates, on which ſuch Remainder 
or Reverſion depends, and is expectant, ſhall be determined; or within twelve Kalendar 
«© Months from and after the 29th of September 1738. if ſuch precedent Eſtate or Eſtates 
ai be already determined by the Death or Deaths of any Perſon or Perſons whoſe Deaths have 
been concealed from or not known to the Perſon intitled te ſuck Remainder or Reverſion, \} 
„by Reaſon of their having been buried beyond the Seas, or in a private and clandeſtine 
„Manner at Home, and ſhall proſecute ſuch Action or Suit with due Diligence.“ 
On the firſt of theſe Statutes there have been the following Caſes and Reſolutions. | 
Roper v. Radcliffe, Hill. 1713. in Canc. Fohn Roper, Eſq; being ſeiſed in Fee of ſeveral 9 Mod. 157. 
Manors, Lands, Sc. by the Indentures of Leaſe er Releaſe, bearing Date reſpeRively the 2 Will. Rep. 
17th and 18th of January 1708. granted and conveyed the ſame to William Conſtable, Ri- o Med. 230 
chard Snow, and Daniel Hickman, and their Heirs, in Truft to ſell the ſame, and out of the SE 
Purchaſe Money and Rents till Sale to pay a Debt of 40001. due to E. and H. V. by Mort- 
gage of the Premiſſes, with Intereft, and after Satisfaction thereof, then in Truſt for Pay- 
ment of the Debts mentioned in a Schedule annexed to the Indenture of Releaſe, and the 
Overplus of the Money ſo to be raiſed, to be paid as the ſaid Jahn Roper by any atteſted 
Writing er. by his Will ſhould appoint; and for want of ſuch Appoiatment, in Truſt for the 
Benefit of the ſaid Jobs Roper and his Heirs, The fifth of March 1708. the ſaid Jobn Roper 
made his Will, and after reciting the ſaid Leaſe and Releaſe, and the Power reſerved to him 
over the Surplus of the ſaid Eſtate, he bequeathed ſeveral pecuniary Legacies to his Relations, 
and the Reſidue of all his Real and Perſonal Eſtate he gave to William Conſtable and Thomas 
Radcliffe, and to Robert. Hewet and Daniel Hickman, and to their Heiss and Aſſigns for ever, 
and appointed them joint Executors; the firſt of April 1709. he added a Codicil to his Will, 
and thereby he gave the further ſeveral Legacies therein mentioned, and all the Remainder, 
whether in Lands or Perſonal Eftate, he gave to his Executors Mr. Radcliffe and Mr. 
Conſtable. The ſaid John Roper died ſoon after; and Mr. Radcliffe and Mr Conſtable brought 
their Bill in Chancery againſt Edward Roper, Eſq; the Heir at Law of the ſaid Tobn Roper, 
and alſo againſt Hickman, Hewil, Snow and others, to have the Truft-Eftate {Md, and for 
an Account of the Profits, and after the Debts and Legacies paid, to have the Surplus Money 
_ ariſing by Sale equally divided between the Plaintiffs, according to the ſaid Codcicil. The 
aid Edward Roper by his Anſwer inſiſted, that as Heir at Law to the Teſtator he was 
intitled to all ſuch Real Eſtate as was undiſpoſed of by him, and that Mr. Radcliffe and 
Mr. Conſtable were then, and at the T<Rator's Deceaſe, Papiſts, and as ſuch, by 11 &. 12 
I. g. were incapable of purchaſing any Manors, Lands, Profits out of Lands, c. The 
ſaid Hewett and Hickman by their Anſwer inſiſting, ' that the Real Eſtate deviſed by the ſaid 
Will ought to be conſidered as the remaining Part of the Teſtator's Lands, (after a ſufficient 
Part fold for Payment of Debts and Legacies,) and not as a Perſonal Eftate, and that as ſo 
much only ought to be fold as would be ſufficient to pay the Debts ; and that in caſe Mr. 
Radcliffe and Mr..Conſtable were incapable of taking them, they as Proteſtants claimed the 
ſaid Real Eſtate, as being the only Deviſees capable to take the ſame; they allo infiſted, that 
the Codicil, with Reference to the Deviſe of the Remainder to the Teſtator's Lands, did not 
controul the Deviſe thereof mentioned in the Will; for that if the Plaintiffs were incapable to 
take the Lands as Purchaſers by the Deviſe, they were to be eſteemed as Perſons not in eſſe. 
bo: and that the Codicil as to the Lands was void; but if the Plaintiffs were capable, yet ſuck 
— Deviſe did not give the Remainder of the Premiſſes to them but for their Lives, and that 
24 the Reverſion in Fee belonging to them the ſaid Jewett and Hickman; and they brought a 
Croſs Bill, inſiſting thereby on the ſame Matters; and the Legatees brought a Bill for Pay- 
ment of the Legacies, The 27th of June 1712. the ſaid Cauſes came on to be heard 
| before the Lord Chancellor Harcourt, who deſired to have the Aſſiſtance of the Judges : 
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and a Caſe was made and argued before my Lord Chancellor Parker, Trevor Chief Juſtice 
of C. B. Juſtice Powel and the Maſter of the Rolls, and after Time taken to conſider of the 
| Caſe, my Lord Chancellor, Trevor Chief Juſtice, the Maſter of the Rolls and Juſtice Powel 
were of Opinion, that the Deviſe of the Surplus of the Purchaſe Money (after Debts and Le- 
gacies paid) to Mr. Radclifſe and Mr. Conftable was good, notwithſtanding the ſaid diſabling. 
Act; the Surplus Money being a Perſonal Intereſt in them, and not made void either by the 
Words or Intention of that Statute; and as to Hewett and Hickman, my Lord Chancellor was of 
Opinion, that the firſt Codicil was a Revocation of the Will, as to the Reſidue of the Real 
and Perſonal Eſtate. Mr. Roper appealed to the Houſe of Lords, and it was there ordered, 
before the Appeal was determined, that the Eſtate ſhould be fold, and all Debts and Legacies 
paid, which was accordingly done; where afterwards the Lords reverſed the Decree, princi- 
(a) But it Pally for this Reaſon; that (a) if the Deviſe of the Reſidue to the Plaintiffs was good, they 
ſeems, tht would in Equity be intitled to pay off the antecedent Debts and Legacies, and when that was 
where Lands done, keep the Eſtate; which would be a Means of evading the Statute, and enabling a 
are ceviled' 10 Papilt to take an Eſtate contrary to the Intention of ir. It was alſo reſolved in this Caſe, that 
Truſtees, to à Devile is a Purchaſe within the Meaning of this AQ. 3 Bac. Abr. 795, 796. | 


be ſold for | | | | EL 
Payment of particular Sums to ſeveral People, ſome of whom happen to be Papills, that this Act does not prevent ſuch Papiſts from 
taking the particular Sums or Legacies intended for them ; becauſe they cannot infiſt upon paying of the other Incumbrances and 
holding the Eſtate, as a Perſon can do to whom the Reſidue of the Purchaſe Money is deviſed. 3 Bac. Abr. 796. ; 


Lord Derwentwater's Caje, upon an Appeal to the Lords Delegates from the Judgment of the 
| . Commiſſioners for forfeited Eflates, 6 G. 1. 5 N 


See Med. 190: The Earl of ee was Tenant in Tail, with Remainder in Fee to himſelf, and 


intending to marry Sir John Webb's Daughter, he by Advice of Counſel ſuffered a common 
Recovery without declaring any Uſes, it being intended, that he ſhould thereby become 
Tenant in Fee, and be enabled to make a proper Settlement; accordingly by Indentures of 
Leafe and Releaſe he ſettled his Eſtate to the Uſe of himſelf for Life, Remainder to Truſtees 
for preſerving contingent Uſes, Remainder in Tail ſucceſſively to the firſt and other Sons of 
the intended Marriage, with Remainders over: The Marriage took Effect, and there was 
Iſſue a Son and Daughter. The ſaid Earl was attainted of High Treaſon on Account of 
the Preſton Rebellion, and was executed; and by an A& made thereupon, all the forfeiting 
Perſons Lands were veſted in the Commiſſioners for the Uſe of the Publick ; and it was ex- 
preſly provided, that where the forfeiting Perſon was ſciſed of an Eſtate-Tail at the Time of 
the Forfeitures, the ſame ſhould be veſted in the Commiſſioners as an abſolute Fee, diſcharged 
of all Remainders and Reverſions. The Commiſſioners of Forfeitures, on a Claim exhibired 
before them in the Name of the ſaid Earl's Son, determined, that the whole Eſtate was in 
them on this Foundation, that the Earl continued Tenant in Tail notwithſtanding the Re- 
covery, and conſequently nothing more than Eſtate for his own Life paſt by the Leaſe and 
Releaſe; and the Reaſon they went upon was, that if by ſuffering a Common Recovery he 
could turn his Eſtate-Tail into a Fee, then he would gain a new Eſtate by Purchaſe, which 
they apprehended he, being a Papiſt, was diſabled to do by the Statute 11 & 12, 3, But 
the Majority of the Judges, upon an Appeal from the Decree of the Commiſſioners, were 
of a contrary Opinion, and held, that this was only a new modelling of the Eſtate, and not 
a Purchaſe or Acquiſition within the Act; and that the Earl was capable of taking a new Fee 
at leaſt for the Benefit of his Heirs and Poſterity, and that he was capable of ſettling the 
ſame by Leaſe and Releaſe, and therefore allowed of the Son's Claim, | . 
It was likewiſe reſolved by the Delegates appointed to hear Appeals from the Determi- 
nations of the Commiſſioners for the Eſtates forfeited in the Year 1716. that a Papiſt may be 
a 1 for a Proteſtant, notwithſtanding the Statute 11 & 12 V. 3. 3 Bac. Abr. 797. 
9 Mod. 172. | | | | N 
Will. Rep. 8. Hill v. Filkins, Trin. 11 G. 1. Anne Stephenſon had two Grandchildren, one the Plaintiff 
Hill, the other Frances, the Wife of the Defendant Filkins, who was educated by her in the 
Fopiſh Religion. The Grandmother by her Will made in the Year 1716. deviſed the Lands 
in Queſtion to Truſtees, in Truſt to be ſold for the Payment of her Debts and Legacies, and 
the Reſidue of the Money ariſing by ſuch Sale ſhe deviſed to her ſaid Grandaughter Frances, 
When ſhe ſhould attain her Age of twenty-one Years, or be married with the Conſent of the 
ſaid Truſtees, and ſoon after died. The faid Frances, at the Age of fifteen was married to 
Filkins according to the Ceremonies and Uſage of the Church of Rome, and a Week after- 
wards by a Miniſter of the Church of England; at the Age of eighteen ſhe conformed ac- 
cording to che Directions of the Statute; it was held, that ſhe was within the firſt Clauſe, 
and that a Deviſe to a Papiſt under the Age of eighteen is good, if he conforms within fix 
Months aftet he comes to that Age; and the Age of eighteen was a proper Period for them 
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to make their Election, whether they would conform or not; and the Bill exhibited by the 


Proteſtant Heir was diſmifſed with Coſts. 3 Bac. Abr. 797. S. C. g Med. 154. 10 Med. 
| 4.8 I, 6. . c | | 5 ; A 
Carrick v. Errington, Trin. 9 Geo. 1. in Canc'. F. S. a Papiſt made a Settlement of his Moſeley 8. 
Eſtate to Truſtees, to the Uſe of the Truſtees and their Heirs, in truſt for A. for Life, Re- 2 Will. Rep. 
maainders to the ſaid Truſtees to preſerve contingent Remainders, Remainder to the firſt and 9 
every other Son of A. and for Default of ſuch Iſſue then in Truſt for B. and his Iſſue. 4. 
was a Papiſt and B. a Proteſtant; B. exhibited his Bill in Chancery, ſuggeſting that A. was 624. pl. 20. 
a Papiſt, and had no Son, and. that therefore the Truſtees might account to him for the 623: pl. 21, 
Rents ond Profits; he alſo made the Heir at Law Defendant ; and on hearing this Cauſe be- 22523. 


fore the L.ord Macclesfield, and afterwards by the Lord King, they both held, that though 
the Truſt to A. was void, he being a Papiſt, yet that notwithſtanding the legal Eſtate was 
ſtill in the Truſtees becauſe they were Truſtees not only for the Papiſt, but alſo for B. the 


- Proteſtant, and for the Sons of A. who were yet unborn ; and as they were Truſtees to preſerve 
contingent Remainders for ſuch Sons who might be Proteſtants, they thought that the 


Eſtate ſhould remain in the Traſtees for that Purpoſe; and they held, that the Heir at Law 


was intitled to receive the Profits during the Life of A. as a Truſt undiſpoſed, but that B. 


the Remainder-man could have no Right till the Death of 4. without a Son capable of 


taking; and this Decree was affirmed in the Houſe of Lords. Bid. S. C. ꝙ Med. 33. 


Marwoed v. Dorrel, Hil. 8 Geo. 2. B. R. The Caſe upon a ſpecial Verdict in Ejectment 


| was, Thomas Dorrel had one Brother and four Siſters, and being ſeiſed in Fee, by Will 4th. 
December 1703, deviſed, the Lands in Queſtion to Truſtees to the Uſe of them and their 
_ Heirs, in Truſt for his firſt and every other Son in Tail Male; and for want of ſuch Iflue. 


Remainder to his Brother Arthur for Life, Remainder to his firſt and every other Son in Tail 


Male; and for want of ſuch iſſue that then the Truſtees ſtall ſhand and be ſeiſed for the ſole 
proper Uſe and Benefit of ſuch eldeſt and firſt Son lawfully begotten or to be begotten of John 
Dorrel, that ſhall not be Heir at Law and Inheritor to the ſaid 7obn Dorrel, and the Heirs of his 


Body; and for Default of ſuch Iſſue by him, Remainder to the Third, Fourth, and Fifth, and 


every other Son of the ſaid John Dorrel, and the Heirs of their reſpective Bodies. The Truſtees 
by a Clauſe in the Will were impowered by the Rents and Profits of the Eſtate, or by, Mort- 
gage and Sale, to raiſe ſo much Money as would ſatisfy the Teſtator's Debts: Thonias and 


Arthur both died without Iſſue, Jobn Dorrel is living and has ſeven Sons; George the Defendant 


is the ſecond Son; all the Sons of Fohn are Papiſts, and educated in the Popiſb Religion, ex- 
cept his younger Son, who is too Young to be ſaid, as yet, to be of any Religion; George 


Dorrel was under eighteen Years of Age when the Limitation by the Deviſe fell upon 
him, but is now above eighteen Years, and hath not taken the Oahs directs by 11 & 12 


TY. 3. and is married and has. now two Sons very young, for whom as well as for his 
Wife he has made a Settlement of theſe Lands; the four Siſters of Thomas Dorrel are Leſſors 


of the Plaintiff, as Heirs at Law; and the Queſtion is, Whether George the Son of Aribur, 
or the Heirs at Law, be intitled to the Lands? For the Plaintiffs the Heirs at Law, it was 


_ urged, Firſt, That George is a Papiſt, and that Papiſts who ſhall refuſe, above ſix Months 


after they arrive at the Age of Eighteen, to take the oaths of Allegiance, &c. are by the 


ſaid Statute expreſly diſabled from purchaſing; and therefore as a Deviſe is a Purchaſe, and 
ſo held Co. Lit. 18. and by the Lords in the Caſe of Roper and Radcliffe, conſequently 


George Dorrel takes nothing by it. Secondly, That the Deviſe was void for Uncertainty, 


being to ſuch eldeſt and firſt Son of J. D. as ſhall not be Heir at Law to him; but as no 
one ſay who will be Heir to J. D. ſo it is impoſſible to ſay who will not, for nemo eſt 


Heres viventis; and he who is to be Heir is not to take, ſo that none but a Son who will 


not be Heir can take, for both Deſcriptions muſt coincide. Hob. 29. Hardres Chief Ju- 
ſtice, in breaking the Caſe ſaid, Two Objections have been made to the Defendant's Title; 
Firſt, That the Limitation, under which he claims, is void for the Uncertainty of the De- 
ſcription. Secondly, That ſuppoſing the Deſcription to be certain enough, yet by the 


11 & 12W. 3 the Defendant is diſabled from taking the Eſtate, as being a Papiſt. There 
ſeems at preſent to be a good deal of Weight in the firſt Objection, and yet it may poſſibly 
be reduced to a Certainty, and if ſo, may be made good; and it ſeems natural to imagine, that 


by the Words of the Will the Teſtator intended the ſecond Son of John Dorrel ſhould take, 
and the rather, as the Teſtator hath made the next Limitation to the Third, Fourth, and Fifth 


Sons, Sc. of the ſaid John Dorrel; but if the ſecond Son cannot take, yet if the third, &c. 
Sons are well deſcribed, the Daughters of Thomas cannot recover, and at preſent they ſeem 


to be certainly deſcribed. As to the ſecond Objection, I think myſelf bound by the Deter- 
| mination of the Houſe of Lords in the Caſe of Roper and Radcliſſe, that the Word Purchaſe 
extends to a Deviſe, and therefore that a Papiſt is incapable of taking an Eſtate by Will; 
but yet be the Defendant's Title as it will, the Plaintiff muſt recover on his own Strength, 


and not on the Weakneſs of the Defendant's Title; and my greateſt Doubt is this, the 
Vol. I. | P | RS Deviſe 
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Devile here is to Truſtees to the Uſe of them and their Heirs, Sc. I think this would clearly 
be a Deviſe to the Uſe of the Truſtees, though the Clauſe of raiſing Money by Rents and 
Prefits were omitted; ſo here is a Deviſe to Truſtees, in Truft not only for the ſecond Son 
of Jobn Dorrel, but for all other his Sons now living, one ef which is not found to be a 
Papiſt; it has been ſaid indeed, that this Deviſe being for the Bene fit of Papiſts, the Truſt 
arſelf is void; but the Queſtion is, if the intire Truſt ſhould not be for the Benefit of Papiſts, 
} in the preſent Caſe, the youngeft Son of John Dorrel may be able to take for eught appears 
ito the contrary ; and therefore I think that this latter Part of the Truſt, being lawful will 
ſupport the legal Eſtate in the Truſtees; and here he put the Caſe /upra of Carrick v. Er- 
rington, and ſaid, that according to the Reſolution in this Caſe, the Lands in Queſtion can- 
not be in the Heirs at Law, but in the Truſtees; becauſe here is a Truft for a Son of Jebn 
Dorrel, who was not a Papiſt, as well as for other Children yet unborn, ſo that the Plain- 
tiffs have no Title to recover in this Action, but have miſtaken their Remedy; for if they 
have any, it ſeems to be by a Bill in Equity againſt the Truſtees for an Account of the 
Profits; and it is certain, in the above-mentioned Caſe, that the Eſtate could not veſt in 
the Remainder-man, becauſe he being then in by Purchaſe, it could never be afterwards 
:deveſted for the Benefit of ſuch Child as A. ſhould happen to have; but he ſaid, that he did 
not give this as his abſolute Opinion, but only te point out the Diffioulties which ſtuck - 
with the Court. It was adjourned, and no farther proceedings was had therein. 3 Bac. 
Abr. 798, 799. ; | | 5 „ ES 
Pelham v. Fletcher, Mich. 1729. A Mortgage was made to a Papiſt, who afligned to a 
"Proteſtant for a full Conſideration; an Ejectment was brought againſt the Aſſignee by a 
ſubſequent Mortgagee, who recovered by Reaſon of the Diſability of the firſt Mortgagee; 
all this appeared upon a Bill brought in Chancery; and my Lord Chancellor was of Opinion, 
that a Mortgage to a Papiſt is void; but in this Caſe the Aſſignment to the Proteſtant, and 
the Trial in Ejectment, were both before the 3 Geo. 1. which, were it otherwiſe, would it 
ſeems have made an Alteration. 3 Bac. Abr. 799. i IE | 
On Lord Dover's Will. In a Caſe which came on before my Lord King in the Court of 
Chancery, it appeared, that my Lord Dover was poſſeſſed of a long Term for Years, and 
made his Will, and his Lady, who was a Papiſt, Executrix thereof, It was reſolved by 
my Lord Chancellor, that notwithſtanding the diſabling Act 11 & 12 V. 3. the Term veſted SY 
abſolutely in her, and that this was not a Purchaſe within that Act; and he ſaid, that a | 
Papiſt may be a Tenant in Dower or by the Curteſy ; becauſe in all theſe Cafes it is by 
Operation of Law, and not by an Act of the Party, that the Eſtate comes to him. 3 Bac. 
Abr. 799. . „ | | | > 
Mallom v. Bringloe, Paſ. 1738, in C. B. it hath been adjudged that a Papiſt may deviſe 
to a Proteſtant; in which Caſe it was agreed, that where an Anceſtor dies ſeiſed of an 
Eſtate of Inheritance, it deſcends upon and veſts in his Heir (though a Papiſt) for the Bene- 
fit of his Heirs, and that the next Proteſtant a-kin has only a Right to the Perception of 
the Profits during the Non conformity of the Heir. 3 Bac. Abr. 799. . 
; Smith v. Read, Trin. 12 G.2. Upon the Marriage of Mr. Paine with one Mrs. Gage, 
5 i Lands in the County of Surrey were ſettled and conveyed to. the Uſe of the Huſband and- 
1 | Wife for their Lives, and the Life of the Survivor of them.; then to the Uſe of the firſt 
and every other Son in Tail, Remainder to the Right Heirs of the Huſband : The Mar- 
riage took Effect, but Mr. Paine the Huſband died in the Life-time of Mrs. Paine, without 
leaving Iſſue; having firſt deviſed all his Lands to his Wife and her Heirs. In 1730, 
Mrs. Paine the Wife deviſed all her real Eſtate to the Defendant, ſubje& to a few Lega- 
cies mentioned in her Will, but lived and died a Papiſt; but that being difficult to prove 
at Law, the Plaintiff Mr. Smith, who had married Elizabeth Paine, Heir at Law to Mr, 
Paine, he and his Wife filed their Bill againſt the Defendant to ſet aſide the Marriage 
Settlement and Will of Mr. Paize the Huſband, under which Mrs. Paine claimed; and in : 
particular prayed, that the Defendant might diſcover whether Mrs. Paine the Wife, under _ EX 
whoſe Will he claimed, was a Papiſt or not. To which the Defendant pleaded the Statute 
of 11& 12 J. 3. Upon arguing this Plea in was inſiſted upon by the Defendant, that it 
was a ſtanding Rule in this Court, That no Perfon was bund to diſcover what might ſubjef? 
Bim to the Penalty of an Ad of Parliament ; that the Statute of 11 5 12 W. 3. was a penal 
Law, and the Party who would take Advantage of ſuch Law, would never be aſſiſted in a 
Court of Equity, which never aſſiſts a Forfeiture ; he who would claim any Thing forfeited, 
muſt make out the Forfeiture himſelf ; for no Perſon ſhall be obliged to diſcover a Fact 
that would be a Forfeiture of his own Eſtate, If a Copyholder commits Waſte; it is a For- 
feiture of his Eſtate to the Lord of the Manor; but if the Lord of the Manor comes into 
this Court for a Diſcovery, whether the Copyholder has been guilty of Waſte or not, the 
Copyholder is not bound ro Anſwer; for no Law in the World obliges a Man to accuſe 
| | | We e himſelf; 
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| himſelf ; af an Eſtate is given to a Woman durante viduitate, ſhe is not bound to diſcover 
Whether ſhe is married or not, becauſe the diſcovery of that Fact might be a Loſs of her 


be allowed. 3 Bac. Ar. 799, Soo, 801. 


3 


Eſtate. That Diſabilities and Forfeitures were of the ſame Nature; that a total Incapacity 


or Diſability to hold at all (which is the Caſe of Papiſts) was certainly as much a Penalty, 
as a Forfeiture of an Eſtate which the Party before was capable of holding ; that as Mrs. 
Paine would not have been obliged in her Life-time to diſcover whether ſhe was a Papiſt or 


not, the Defendant who claims under her ought not to be -obliged to diſcover it. On the 
other Hand it was inſiſted by the Counſel for the Plaintiff, that it was not their Bufineſs 
to examine, whether the Acts of Parliament made againſt Papifts were hard Laws or not; 
they were Laws, and that was ſufficient for their Purpoſe; that this was not the Caſe of 


A Forfeiture, but it was to diſcover a Fact, which if true, the Eſtate was never in Mrs. 


Paine, becauſe the Act of Parliament makes all Papiſts abſolutely incapable of being Pur- 


chaſers; if ſhe was a Papiſt, the Eſtate never veſted in her; and as ſhe was not capable 


of holding it, ſhe could not give it away to the Defendant, therefore could never for- 


feit the Eſtate; for no Perſon can be ſaid to forfeit an Eſtate he never had. An 


Alien is incapable of holding Lands at Common Law, yet he is obliged to diſcover whe- 
ther he is an Alien or not; and his diſcovery of that Fact, whether he is ſo or not, can never 
be a Forfeiture of his Eſtate, becauſe he never had a Right to it. So in Caſe of a Baſtard 


who is nullius filius, and incapable of claiming Lands by Deſcent, he ſhall diſcover whether 


he is ſo or not, for the ſame Reaſon. So a Perſon claiming under a Bankrupt, whoſe Goods 
are veſted in the Aſſignees of the Commiſſion of Bankruptcy for the Benefit of Creditors, 
muſt diſcover whether the Perſon under whom he claims, was a Bankrupt or not at the 
Time of the Conveyance: That all theſe Caſes depend upon the ſame Reaſon, and were 
no Forfeitures, becauſe the Eſtates were never in them; ſo if Mrs. Paine was a Papiſt, ſhe 
was incapable of having the Eſtate herſelf, and could not give it away; and therefore the 


Defendant could never forfeit it, becauſe the Eſtate was never in him. But my Lord Hard. 


voice was of Opinion, that the Defendant was not obliged to diſcover whether Mrs. Paine was 
a Papiſt or not; that there is no Rule better eſtabliſhed in this Court, than that a Man ſhould 


not be obliged to Anſwer what may ſubject him to the Penalty of an Act of Parliament; 


no Perſon can doubt whether this Act is not a penal Law, and whether the Clauſes relating 
to Papiſts are not Diſabilities or Incapacities, impoſed by way of Penalty upon all Perſons 


_ exerciſing that Religion. It is objected that this is not the Caſe of a Forfeiture, becauſe the 
Eſtate was never veſted, and therefore can never be deveſted; yet it all falls under the ſame 
_ Reaſon, and an Incapacity or Diſability to hold at all by Act of Parliament, is certainly as 


much a Penalty as the Forfeiture of an Eſtate by a Perſon who had a Right to enjoy it be- 


fore the Forfeiture. That if a Bill is brought againſt the Perſon for a Diſcovery whether he 


is a Papiſt or not, he is not bound to diſcover; and where is the Difference between him and 


the Perſon claiming under him. Here is a Diſability impoſed by Parliament, by way of Pe- 


nalty, upon a particular ſet of Men upon the Account of their Religion; the Diſcovery of 
that Fact ſubjects them to a Penalty; and this is not like the Caſe of an Alien or Baſtard, 
who are incapable by the general Laws of the Land to inherit; beſides, what ſways with me 
much is the great Inconvenience that would follow, ſhould this Plea be diſallowed ; we 


mould have nothing in Ws Court but Bills of Diſcovery, whether ſuch and ſuch Perſons were 


Papiſts or not; and no Body knows what Confuſion would follow; therefore the Plea muſt 


There are many Statutes concerning the Inrolment of Deeds and Wills made by Papiſts, Indemnity of 


Jaſt 16 Geo. 2. c. 32. enacts, that every Deed and Will made ſince the 29th of September 


1717. in order to pals, alter or change any Manors, Lands, Tenements or Hereditaments, 


or any Intereſt therein, or any Rent or Profit thereout, from any Papiſt, though not in- 
rolled, or not inrolled in due Time, ſhall be as good in Law as if inrolled in the Times 


limited by former Acts, provided they be inrolled on or before the 28th November 1743. 


nothing herein ſhall extend to make good any ſuch Deed, Ec. made and not inrolled, of 
which Advantage has been taken on or before the 2d of February 1742. 

And that no Purchaſe made for valuable Conſiderations of any Manors, Meſſuages, Lands, 
Tenements or Hereditaments, or of any Intereſt therein, by any Proteſtant meerly and only 


; for the Benefit of Proteſtants, ſhall be impeached or avoided, for or by Reaſon that any Deed 
or Will through which the Title thereto is derived, has not been inrolled as required by 


former Acts, ſo as no Advantage was taken of the want of Inrolment thereof, before ſuch 


| Purchaſe was made, and ſo as ſuch Purchaſer had not Notice before ſuch Purchaſe, that the 
Peron who made ſuch Deed or Will was a Papiſt, and ſo as no Decree or judgment has 
been obtained for want of the Inrolment of ſuch Deeds or Wills. | | 


By 


and for the Indemnity and Relief of Proteſtant Purchaſers, Deviſees and Leſſees. But the 232 p 
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Perſons natu- By Statute 12 28 13 V, g. c. 2. no Perſon born out of S Scotland or N or the 
e agen . Dominions thereto belonging, although he be naturalized or made a Denizen (except ſuch as 
md hay are born of Engliſb Parents) ſhall be capable to have any Grants of Lands, Tenements or 
capable to Hereditaments from the Crown to himſelf, or to any other in Truſt for him. | 
take Grants. But by Statute 1 Geo. 1 c. 4 the ſaid Statute of / 3. ſhall not extend to diſable any Per- 
ſon, who before his Majeſty's Acceſſion to the Crown was naturalized, 
Where Artifi- By Statute 5 Geo. 1. c. 27. if any of the King's Subjects, being Artificers in Wool, Iron, 
cers going be- Steel, Braſs or other Metal, Clockmaker, Wa:chmaker, or other Artificer of Great Britain, 
bes W r ſhall go into any Country out of his Majeſty's Dominions, to exerciſe or teach the ſaid Trades 
—— dy to Foreigners, and if any of the King's Subjects in any ſuch foreign Country, exerciſing any 
Purchaſe, &c, of the ſaid Trades, ſhall not return into this Realm within ſix Months after Warning given 
by the Ambaſſador, Miniſter or Conſul of Great Britain, in the Country where ſuch Artificers 
ſhall be, or by any Perſon Authorized by ſuch Ambaſſador, Fc. or by one of the Secretaries 
of State, and from thenceforth iphabit within this Realm, ſuch Perſon ſhall be incapable of 
taking any Legacy, or of being an Executor or Adminiſtrator; and of taking any Lands, 
Sc. within this Kingdom by Deſcent, Deviſe or Purchaſe, and ſhall forfeit all Lands, Goods, 
Sc. within this Kingdom to his Majeſty's Ule, and ſhall be deemed an —— and out of his 


** s Protection. 


0 Who are Homes Pureboſers, or not. 


At Law. HOSE are deemed Purchaſers at Law who come to the Poſſeſſion of Lands or Te- 
| nements by Deed or Agreement, and not by Deſcent, ( Lit. F. 12.) nor by Eſcheat, 
nor by Wrong. Co. Lit. 3. b. 18.6. | 
In Equity,” And in Equity a Purchaſer is conſidered as a a Perſon, who innocently without Fraud or 
Surprize, for a valuable Conſideration acquires a Right or Intereſt, and is therefore ſo far 
favoured and protected, that his Title ſhall not be impeached in Equity; no Planks that he 
can lay hold on, and by which he can ſecure himſelf at Law, ſhall be taken from him, nei- 
ther ſhall he be compelled to diſcover any TOE that will . his Title, Ec. a” Ca. 
Eg. 353. 
Leſſee, very Leſſee i is a Purchaſer. 9 Med. 59. 
Leſſee at Rack- Rent, though he paid no Fi ine, is a Purchaſer and ſhall avoid a e 
Conveyance. 2 Vern. 327. : 


Partnerſhip A. enters into Partnerſhip in F ifths, with three others, for Twenty- one Years, in digging for 
in digging Mines in A 's Lands, A. to have two Fifths, and in Conſideration of his Ownerſhip of the 
Mines. Land, to have a Tenth more out of the Share of the other Partners. Purſuant to the Ar- 


| ticks, they ſearched for the Mines, and after two Years Time, and the Expence of about 
120 l. they diſcovered a valuable Mine, and worked for about three Months; and then A. 

dies, and his Widow ſets up a voluntary Settelment, made after Marriage. The Court of 

Chancery inclined that the Partners were as Purchaſers, and that the voluntary Settlement 
ſhould not ſtand againſt them. 2 Vern. 326. Ca. Eq. Abr. 353. pl. 2. 
Marriage- If a Man in conſideration of a Marriage-Portion ſettles a Jointure on his Wife, and makes 
Settlement. a Proviſion for the Iſſue of that Marriage, the Wife and Children are to be conſidered as 
| Purchaſers for valuable Conſideration; and though the Settlement was made after Marriage, 
yet if it was made purſuant to Articles entered into for that Purpoſe previous to the Marriage, 
it is the ſame Thing, and the Jointreſs in ſuch Caſe ſhall avoid a prior voluntary Convey- 

ance, and ſhall not be obliged to diſcover Writings, nor any Thing elſe that may pre- 
judice her, unleſs ſhe has her Jointure confirmed to her. Chan. Ca. 99. Vern. 440, 479. 
2 Vern. 701. Abr. Ca. Eg. 354. zz 

Bur if the Settlement was made after Marriage, and not purſuant to Marriage-Articles, it 
will be fraudulent againſt Creditors, but it will be good againſt a ſubſequent Purchaſer with 

Notice, though not againſt one without, for the Wife and Children are to be conſidered more 
than mere Voluntaries ; but if the Matter reſts barely in Covenant or Agreement, it will never 

be carried into Execution againſt a ſubſequent Purchaſer, without Notice, who has got a legal 

Title, nor againſt a ſecond Jointreſs, without Notice, who brought in a Marriage-Portion. 

Abr. Ca. Eq. 354. 

Baron and If a Wite joins with the Huſband in letting in an Incumbrance on her Jointure Lands, and 
Feme join in barring the Eſtate-tail, and then limits the Uſes to the Huſband for Life, Remainder to the 
388 Wife for Life, Remainder to their Daughters. This does not make the Daughters Purchaſers 
Joicture. ſo as to ſhut out a Judgment-Creditor of the Huſband's antecedent to the barring of the 
Eſtate-tail; it might have been a good Conſideration for both, but it was not expreſſed i in 
the Deed, to be any Conſideration for ſettling the Eſtate upon the Daughters, but it was a 
voluntary Gift of the Wife to her Huſband, and therefore the Daughter's Eſtate mo 
taken 
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he who ſold to the Plaintiff had no Power to ſell. The Court of Chancery anſwered, that 
no Aid ſhould be given to overthrow Purchaſes made bona fide. Toth. 223. 


Lands paſſed than was intended: But becauſe the Defendant was a Purchaſer upon valuable 


\ 


——_____C 


taken to be voluntary ; and ſo a Judgment-Creditor ought to have the Aſſiſtance of this 
Court before them. Prec. in Chanc. 114. Abr. Ca. Eg. 354 | 


54. | | 3 
A. ſeiſed in Fee, ſettled his Eſtate in 1712. to the Uſe of himſelf for Life, Remainder to Setilement on 


B. in Tail, but with Power of Revocation, by any Writing ſigned, Sc. and atteſted by B. revocable, 
three, Sc. credible Witneſſes, In 1715. A. by Deed, atteſted by two Witneſſes only, re- 
citing that he was indebted, as in a Schedule annexed, conveyed his Eftate to V. R. and made to pay 

V.. S. and their Heirs, in Truſt to pay his ſaid Debts by Profits, Mortgage, or Sale, and Debts, the 
after Payment thereof, to pay the. Overplus, and reconvey ſuch Part as ſhould be unſold, to Remainder to 
A. or ſuch other Perſon, Sc. and for ſuch Uſes, Sc. as he, by any Writing ſigned and ſealed - as directed, 
by him, and atteſted by two, Ec. Witneſſes, ſhould direct. A. died without Iſſue, but 2 


and afterwards 
a Settlement 


left the ſaid B. and C. the Daughters of two Siſters, his Heirs at Law. The Deed of 1715. 
was kept private till after the Death of W. S. the ſurviving Truſtee in 1724. and was then 
laid before Mr. Piggot, who directed that the Heir of V. S. ſhould aſſign the legal Eſtates to 


the Truſtees in the Deed 1712. which was done. Afterwards in 1726. upon a Treaty ot 


Marriage between Lord Fauconbridge and B. a Marriage-Settlement was prepared by the 


ſame Counſel, as Counſel for the Lord Fauconbridge, who made a Settlement on B. in Con- 
ſideration of the great Eſtate in Land which he was to have with her. The ſurviving Truſtee 


in the Deed of 1712. joined in this Marriage-Settlement. C. brought a Pill claiming a Moi- 


ety of the Eſtate of A. as Co-heireſs with B. for that the Deed in 1715. was a Revocation 
of the Deed in 1712. Lord Fauconbridge pleaded, that he was a Purchaſer under the Deed 
of 1712. without Notice of that in 1715. and that the Settlement made by him on B. was 
in Contemplation of that Settlement in 1712. and that the ſurviving Truſtee in that Settle- 
ment was Party to the Marriage-Settlement ; and that though the Purchafe was not of the 
legal Eſtate, but the Truſt only, that will make no Difference, according to Wilter and Bo- 
 dington's Caſe, 2 Vernd ggg. and that neither will it differ the Caſe, though there was no 


actual Conveyancg}; for as the Truſtees in the Deed of 1712. always acted under that Deed 
for B. that Truſt ſhall ſubſiſt as to himſelf, who is a fair Purchaſer; and that he ſhall not 
be affected by conſtructive Notice to his Counſel, as having been adviſed with on theſe two 


Deeds in 1724; for that it muſt be intended, that at the Time of the CounſePs being con- 
cerned for him, which was in 1726. he had forgot that he had ever ſeen this Deed of 1715. 
there being an Interval of two Years between his firſt ſeeing it, and his being Counſel for 
this Defendant. And for theſe Reaſons, the Court held, that this could not be Notice to 
his Lordſhip, Lord Chief Baron Reynolds, who aſſiſted the Lord Chancellor, held, that the 
Lord F. could be a Purchaſer of no more than B. had, as no actual Conveyance was made 
to him. The Maſter of the Rolls ſaid, that to be a Purchaſer in the Notion of Equity, there 


muſt be an actual Contract, and a Conſideration paid; and therefore, if at any Time of the 


Marriage the Deed of 1712. ſtood revoked, the Truſtees could be ſeiſed only of a Moiety 


for the Uſe of B. and-conſequently Lord Fauconbridge can be a Purchaſer of no more. Lord 


Chancellor decreed a Moiety of the Eſtate, and an Account of the Rents and Profits taken 
 Aince the Death of A. Fitzgerald v. Lord Fauconbridge, 12 June 1730. Fitz. Gibb, 207. and 
Lilh's Conv. 446 to 459. | | | | 


. 


| F QUIT Y will never aſſiſt againſt a Purchaſer. Viner, Tit. Purchaſer, (B) pl. 1. In Equity. 


IL The Plaintiff bought Land of one who had no Power to ſell, and moved, that if the No Aid to 
Defendant ſhould be compelled to bring in the Leaſes, which might incumber the Plaintiff's overthrow 


Purchaſe, then the Plaintiff might bring in the ancient Evidences, which might diſcover that 23233 5 


If Execution be againſt the Heir, he ſhall not have Contribution againſt a Purchaſer, Execution. 
though in rei Veritate the Purchaſer came to the Land without any valuable Conſideration; | 
for the Conſideration of the Purchaſe is not material in ſuch Caſe. Herbert's Caſe, 3 Rep. 1 
12. . Gawdie's Caſe, Moor 169. : „ | 


The Plaintiff preferred a Bill in this Court againſt the Defendant, ſuppoſing that more — ne 
paſſed than 


was intended. 


Conſideration, no Relief was given. Totb. 83. 5 
The Statute of 21 Fac. 1. c. 19. enacts that no Nurchaſer ſhall be impeached, unleſs the Bankrupt. 


Commiſſion be ſued out within five Years after he becomes a Bankrupt. See At. Rep. that Tit.67. + 
Bill to diſcover, &c. The Defendant pleaded he was a Purchaſer for a valuable Confidera- Confideration. 


tion, and that he had paid the Purchaſe-Money : But becauſe he did not ſet forth how much 


the Purchaſe-Money was, nor to whom he paid the ſame, this Plea was over-ruled, and the 


„ Defen- 
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Defendant was died to Ieer thoſe Particulars without Cons; but the Purchaſe not to 
be impeached. Vin. Rep. 219. 

Purchaſe pen- A Purchaſer of a Reverſion under a e in Chancery, ſhall not be Join to take his 

dente lite. Money again with Intereſt, if of the Life dying "Ss notwithſtanding the Pretence of the Pur- 
chaſe being made pendente lite, ' Chanc. Rep. 7 | | 

But a Purchaſe made pendente lite, and Fay full Notice of a Truſt, will be ſet alide in 
„„ Equity. Fin. Rep. 322. 

Buying in In- A Parchaſer bona fide, without Notice of any Defect in bis Finke, at the Time of making 

cumbrances. the Purchaſe, may lawfully buy in a S:atute or Mortgage, or any other Incumbrances ; and if 

he can defend himſelf at Law by any ſuch Incumbrances bought in, his Adverſary ſhall never 


be aided in a Court of Equity, by ſettisg aſide ſuch Incumbrances ; for Equity will not dif- 


arm a Purchaſer, but aſſiſt him, and Precedents of this Nature are very ancient and numerous, 
viz. where the Court has refuſed to give any Aſſiſtance againſt a Purchaſer, either to an Heir, 
or to a Widow, or to the Fatherleſs, or to Creditors, or even to one Purchaſer againſt another, 
Fin. Rep. 103. Comb. go, 209. 3 Mod. 203. Salk, 592. Show. 537. Prec. in Chan. 
249. | | | 
Maxims of And this Rule is agreeable to the Wiſdom of the Common Law, where the Maxims which refer 
ae "eg. to Deſcents, Diſcontinuances, Nen Claims and Collateral Warranlies, are only the wiſe Arts 
qui; % and Inventions of the Law, to protect the Poſſeſſion and ſtrengthen the Rights of Purchaſers. 
Per Finch Keeper. Fin. Rep. 104. Prec. in Chan. 249. | 
n H. B. ſeiſed in Fee of a Manor, covenanted with L. D. for the Advancement of ſuch 
common In. Heirs Male, as were of the Body of M. then his Wife, to levy a Fine thereof to the Uſe 
tendment. Of himſelf for Life, and afterwards to the Uſe of the eldeſt Iſſue Male of the Bodies of him 
and his ſaid Wife begotten, in Tail, Sc. and fo to three Iſſues of their Bodies, &c. with the 
Remainder to his right Heirs. Afterwards H. B. by Fraud and Covin, to defeat the faid 
Covenant, made a Leaſe of the ſaid Manor for a long Term to R. H. and afterwards levied 
the Fine accordingly : Reſolved, that though the Iſſue was a Purchaſer, yet he was not a 


Purchaſer in vulgar and common Intendment. 3 Co. 83. 5. And. 233. 


Statute, A Purchaſer relieved againſt a Statute ſought to be extended by a ſecond Agreement after 
the Purchaſe. Toth. 257. 
Leaſe. A Purchaſer of a Leaſe, out of which a Rent is iſſuing, ſhall not be liable, bot the Exe- 


cutor of the Will; this Rent was without a Clauſe of Diſtreſs, and the Executrix and her 
Truſtee ſold away the Leaſe. Toth. 259. 
Suit to hve Upon a Purchaſe made by AZ. of F. S. the Agreement was, that a Recovery ſhould be 
1 ſuffered within three Years. M. paid his Money before the Recovery ſuffered, and took a 
* 72 Bond of J. S. that if the Recovery was not ſuffered in three Years, then M. re- conveying 
chaſe, the the Lands, ſhould be repaid his Money; J. S. tenders a Recovery, but before it was ſuf— 
Land not fered, a third Perſon makes a Title to the Lands, and thereupon M. exhibited his Bill to 
being the have his Money repaid ; but the Lord Chancellor ſaicl, he could give no Relief; for M. has 
ate nba parted with his Money, and taken a Bond for Re-payment, if the Recovery were not ſuffered | 
in three: Years, M. re-conveying his Eſtate; and here the Recovery being ſuffered, he has 
no Pretence by his own Agreement to have it re-paid ; and the Court cannot help him, un- 
Jeſs it ſhould take upon it ſelt, where any Man had a bad Bargain, and was cheated in his Title, 
to help him to his Money again; and here being no Manner of Fraud or Surprize in the 
Caſe, if he be not helped by his Covenants, he will not be helped in Equity; but for the 
Matter of Re-conveying, if M. ſhould re-convey ſuch Title as he had from them, be it more 
or leſs, or none at all, yet being a Relative to convey, it would have been well enough; but 
here the Recovery being ſuffered according to the Agreement, though nothing paſſed by it, 
the Party had well performed his Agreement, and ſo no Re-conveying nor Re- payment of 
| the Money to be made. Serjeant Maynard's Cale, Paſ. 1676. 2 Freem. Rep. 1. 
Purchaſer re. Plaintiff bought ſeveral Manors of B. deceaſed, who, before the Plaintiff's Purchaſe) had 
. ee conveyed the ſame by Fine and Recovery to the Defendant and his Heirs Male, which being 
8 dl. done without Conſideration, was adjudged and decreed to the Plaintiff. Toth. 255. 
Incambrances. If one ſells anstber*s Land, and covenants to diſcharge it of ſuch particular Incumbrances, 
and before the Payment of the Money other Incumbrances are diſcovered, this will prevent 
any Suit for the Money, till all the Incambrances are diſcharged. Arg. and ſeems to be ad- 
mitted in Serjeant Maynard's Caſe, Paſ 1650. 2 Lreem. Rep. 2. | 
And if in a Conveyance of Lands there 'be no Covenants againſt any Incumbrances, yet if 
before Payment of the Money any are diſcovered, the Party may retain his Money till they 
are cleared, (Said by Mr. Keck, and agreed by Lord Chancellor.) But (it was ſaid by Sir 
P. King, and not denied per Car. that) thoſe muſt be Incumbrances made by the Vendor 
himlelt, or otherwiſe the Party cannot detain the Money unlefs they be covenapted againit. 
Serjeant Maynard's Caſt, 2 Free. Rep. 2. 1 5 . 5 
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Time limited for that Purpoſe ought to be preciſely obſerved. Vern. 269. | 


Ch. $$, 3. SO 4 5 Purchaſe, | — 5 59 


a. 


— — ee — . 


A Judgment was antedated on Purpoſe to over- reach a fair Purchaſer, who had paid afl 


the Purchafe Money except 70. which he was to keep till an Incumbrance, of which Notice 
was given, ſhould be diſcharged. Decreed, that on Payment of the 507. to the Judgment- 


Creditor, with Intereſt from the Time it ought to have been paid to the Vendor, a perpe- 


tual Injunction be awarded, and that he either acknowlege Satisfaction, or aſſign it to the 


Purchaſer. Fin. Rep. 394. . | 
A Purchaſer for a valuable Conſideration reſtrained from bringing an Audita Qyerela upon ay FRIED 

Pretence, that a Purchaſer had levied Monies upon other Securities. Toth. 259. | * 

A. purchaſed Land in Borough Engliſh of an elder Brother, ſuppoſing the younger to be Where the 


dead, and took a Bond to indemnity ; but the younger Brother afterwards appearing, he Heir of a Pur- 


chaſer of 


and the elder Brother came to an Agreement, by which the younger was to have an Apnuity I ands in Bo- 


paid him by the Vendor, and ſo the Purchaſer was permitted to enjoy whilſt the elder Bro- rough Eygliſh 


ther lived, but he being dead, and A. the Purchaſer alſo, the younger Brother brought an had his Tule | 
_*Fzeftment againſt the Plaintiff the Heir of AJ. But other Comper/ations allo being proved to made good by 


be made by the elder Brother to the younger, it was decreed, that the Defendant, the the Younger. 


younger Brother, ſhould make good the Plaintiff's Title, and ſurrender and releaſe the Lands 
to the Plaintiff and his Heirs. Yern. 3258. E | 


A Contract for the Purchaſe of an Eſtate on Payment of a certain Sum was made by an Heir of a 
Agent of the Purchaſer, and Part of the Money by him paid, which Agent died before Vendor com- 


the Purchaſe was compleated ; and the Vendor likewiſe died; but his Heir was decreed to Pelled to exe- - 
execute a Conveyance on paying the Remainder of the Purchaſe- Money, Sc. in. Rep 
204. 202- . 5 N held 


cute a Con- 
veyance. 


Purchaſers who have got an Advantage at Law, though by undue Means, have been per- Where a Pux- 
mitted to profit by it; per Lord Rawlinſon, and for that Purpoſe cited Bucłnell and Ellis's chaſer may 
Caſe, where Ellis had got the Deed of Rent-Charge into his own Hands; and Sir John Fagg's take Advan- 
Caſe, who got the Decd of Incail into his Hands by a Trick; (which Caſe was cited by the 8 
Lord Chancellor in Lord Huntingdon and Greenville,) and Harcourt and Knowel where a Releaſe eee y 
was obtained from a Grantee of a Rent-Charge, without any Condition and by Fraud; and | 
Lord Raulinſon alſo cited the Caſe of Lord Huntingdon and Greenville, 2 Vern. 49. firſt decreed 
to protect a Purchaſer, and aſter that, a Releaſe gained from an Adminiſtrator de bonis non. 

So where a Releaſe was obtained from a Grantee of a Rent-Charge without any Conſideration, 
and by Fraud, and yet a Purchaſer was admitted to take Advantage of it. 2 Vern. 1 59. 

A Purchaſer came into a Man's Study, and there laid Hands on a Statute that would 
have fallen on his Eſtate, and put it up in his Pocket; and he having thereby obtained an 
Advantage in Law, though ſo unfairly, and by ſo ill a Practice, yet the Court would not 


take that Advantage from him. Abr. Ca. Eq. 354. - £36 
A Purcheſer brought a Bill for Writings and a Partition; Defendant inſiſted, that there Partition; 


was an Intail, and the Plaintiff's Purchaſe not good. The Court on the firſt Hearing gave 
Plaintiff Time to try his Title. Ejectment was brought, and a Copy of a Deed of Intail 


produced in Evidence, but the Original was loſt, and not proved to be executed; a Verdict 


was againſt the Intail: On the Cauſe coming on upon the Equity reſerved, Defendant in- 
ſiſted he ought not to be bound by one Trial in a Matter of Right of Inheritance. Sed non 
allocatur, being a Decree only for Partition. Tamen Q. 2 Vern. 232. | | 

A. buys a Reverſion expectant on an Eſtate for Life granted by Copy of Court-Roll to B. Reverfion. 


where in truth B. had no ſuch Copy nor Grant of ſuch Eſtate, yet decreed, that B. ſhall enjoy 
it for Life againſt A. the Purchaſer. 2 Vern. 279. 1 


A. deviſed to B. for Life, Remainder to C. B.'s Son an Infant in Fee, and deviſed 4007. Mortgage. 
to the Son to be paid at twenty-one, and made the Father Executor, and left 2000 J. Perſonal 
Aſſcts, and B. having ſpent the Perſonal Aſſets, mortgaged the Lands to J S. and made 
Affidavit, that they were free from Incumbrances, and that he was ſeiſed in Fee, and levied 


a Fine for corroborating the Mortgage, and alſo declared the Uſe thereof to him and his 


Heirs; the Son having entered for a Forfeiture, the Mortgagee brought his Bill to be re- 


lieved; and the Court decreed, that the Mortgagee, notwithſtanding the Forfeiture, ſhould 
hold and enjoy the Lands againſt the Son during the Life of the Father. Abr. Ca. Eg. 257. 


D. 2. Pre, in Chan. 108. N | | | | 
W here there is a Clauſe or Proviſion in a Conveyance for the Vendor to Re-purchaſe, the 2 Re- 
A Purchaſer of S. S. Stock of an Agent that kept the Proprietor's Minutes, and who pre- 8. s. Stock. 
tended a Power to ſell, and got another to perſonate the Proprietor, and ſign the Transfer, ; 
procured the ſame transferred, made Affidavit of the Sale, and had it entered into the Books, 
and then ran away, but before was a Man in good Credit for Subſtance, Sc. The Purchaſer 
ſold the Stock again, though forbid by the Proprietor. In Trover at Nz/t Prius, before Sir 
P King, he directed the Jury to find for the Proprietor, which they did, but gave her no 
more Damages than the Value of the Stock at the Time of her buying. 8 Mod. 9g. - 
| *** EL, | A. entere 


| bo i "als. 


Judgment, A. entred into a Judgment to B. and C. which is 3 to the Uſe of D. and in PR 


Defeazance A. covenants for himſelf, and his Heirs, to pay to D. the Ceftur que Truſt, and 


her Heirs; afterwards A. ſells Part, and the other Part deſcended to the Heir, who married 


and had Children; B. one of the Truſtees dies; C. the ſurviving Truſtee makes A. the Co- 


nuſor of the Judgment, Executor; D. the Cetui que Truſt, brings a Bill againſt the Execu- 
tors of A. the Heir at Law and the Purchaſer, for Relief, not being able to recover at Law, 
the Conuſor being made Executor; but no Relief. The Lord Chancellor ſaid, though it 
be a meer Accident and Slip by the Conuſor's being made Executor, yet Equity will not in- 
terpoſe or give any Aſſiſtance to affect a Purchaſer; and bid them recover at Law, if they 
| could. Sel. Ch. Caſes, Time Lord King, 80. 
Of a Pur- The Court of Chancery would not ſtay a Purchaſer from felling of Woods, though the 


chaſer's ſelling Vendor had an Eſtate for Life; and the Court would not bar him Reniedy at Law upon any 


Woods. Evidence he could produce. Toth, 223. 


Purchaſer of The Father makes a voluntary Conveyance in Tail of Lands, reſerving an Eſtate for 


Wood: after a Life, after ſells the Woods upon the Lands to a Stranger. Decreed in Chancery, that the 


Conveyanc® Vendees of the Woods ſhall have them notwithſtanding the Conveyance of the Lands. 


in Tail. 
4 Toth, 257, 258. 


Notice of In- A Purchaler for a valuable Conſideration without Notice ſhall not be impeached, eſpecially | 


cumbrances. where a Settlement has ſince been made in his Favour. 18 Vin. 115. Tit. Purchaſer (C) pl. 1. 


A Purchaſer that comes in without Notice of a Rent Charge ſhall not be chargeable there- | 


with, although given to a Charitable Uſe, Toth. 258. 


Notice of an Incumbrance before the Conveyance is executed, ſhall bind the Purchaſer. | 


The Court ſaid it had always been ſo ruled. More v. Maybow, Mich. 1 5 Car. Chan. Caſes 34. 


2 Freem. Rep. 175. and it was ſo decreed by the Lord Chancellor in Sir William Wheeler and 


Zarraway and Nicholas. 
A Purchaſer ſhall not be affected by a Judgment in Equity, without expreſs Notice of it 
before the Purchaſe ; it is otherwiſe at Law. Chan. Ca. 37. Nel. Chan. Rep. g1. 


A Purchaſer for a valuable Confideration without Notice, was decreed to pay Arrears of an | 


Annuity charged on the Lands purchaſed, though the ſame was due thirty Years before, and 
no Demand in all that Time. Fin. Rep. 252. 

A voluntary Conveyance decreed N Vs Tointreſs) Purchaſer for a valuable Conſidera- 
tion; (but it ſeems, that the not having Notice was the Laches of the Jointreſs, Ic.) Chan. 
Ca. 291, 292. 

A Purchadr from J. S. who has a Decree againſt him in Chancery for Land, ſhall be 
bound by the Decree, though he had no Notice of it. 2 Chan. Ca. 48. 

J. C. mortgaged Land to H. and (having two Sons J. and E) deviſed the Equity of Re- 
demption to E. H. and F. join in an Aſſignment of the Mortgage to E. Though E. 


pleaded want of Notice of the Will, and that J. was the viſible Heir, yet decreed, that E. 


ſhould have the Equity of Redemption, on the Foot of the firſt Mortgage. Net. Chan. Rep. 


153. 
A. purchaſes, having Notice of a Settlement, whereby B. the Vendor was but Tenant for 


Life, Remainder to his firſt, Sc. Son in Tail. Afterwards A. ſells to C. who had no Notice; 
B. dies leaving a Son; the Bill was diſmiſſed as to C. but decreed A. to account for the | 


Conſideration Money, which he ſold the Eſtate for, with Intereſt from the Deceaſe of B. 


thereout diſcounting what was due on a Mortgage Prior to the Settlement which he had bought 


in. 2 Vern. 384. 


A. ſells to B. who has Notice, of an Incumbrance; B. ſells to C. who has 10 * And 
he to D. who has Notice; the Maſter of the Rolls thought this revived the firſt Notice to B. 


But the Lord Keeper held the contrary. Pre. in Chan, 51. 


Lord Chancellor ſaid, he took it to be a Rule in Equity, that where a Man is a Purchaſer | 
without Nozice he ſhall not be annoyed in Equity ; not only where he has prior a legal Eſtate, 


but where he has a better Title or Right to call for the legal Eſtate than the other. A. pur- 
chaſes of B. who had done an Act of Bankruptcy, but without Notice of it; afterwards a 
Commiſſion is taken our, and there being a Term ftanding out in Truſtees, the Aſſignee 
brings a Bill againſt hem and the Purchaſer, to have the Term aſligned to him. Bill diſ- 


miſſed. 2 Yern. 599. It makes no Difference whether the Party be a Purchaſer of the 


legal Eſtate, or only of an equitable Intereſt. Lilly's Conv. 393. 


A. mortgaged an Eſtate for Years to D. who aſſigned the ſame to H. who made his 5 
Wife W. Executrix, and died. A. ſuggeſts that D. agreed to execute a Reconveyance. . 


pleads that ſhe was a Purchaſer and Legatee, without any Notice of ſuch Agreement, and 


that in Conſideration of a Marriage between her and F. &c. the aſſigned the original Leaſe 


in Truſt that the Marriage took Effect, therefore . and . claim an abſolute Eſtate, having 
no Notice of ſuch Agreement. Decreed, that ir appearing the Plea was true, J. and W. 
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tther's Lands before the Will, and that the ſaid Settlement was in the Hands of J. S. and that 


* * n 1 — 


8 Purchaſe. 2 "7 


Ch. 2:74. 3. 
were in Nature of Purchaſers without Notice, and therefore the Plea was allowed, but that 
they ſhould give A. at his Charge, a Copy of the Dced of Trult, if required, Fun. 

8 5 „ 

- Fu Marriage wich B. ſettles Lands for her Jointure, which were ſubject to an Intail. a Jointure 
C. Brother of A. was privy to the Intail, ingroſſed the Jointure Deed, had the Deed of Ir:rai} mace, the In- 
ia his Cuſtody, and concealed it. A. deviſed the Lands to J. S. and afterwards died without 1 
Iſſue, and J. S. married the Widow; C ſets up the Intail, brought an Ejectment, and reco- derte . 

vered. F. S. and his Wife brought a Bill to be relieved. C. confeſſed that he was privy ro 
the Marriage Treaty, ingroſſed the Jointure Deed, and had the Deed of Iutail in his Cuſtody, 
but did not mention his Title, nor diſcover the Deed of Intail, becauſe he apprehended his 

Brother would dock the Intail. Decreed the Wife to hold her Jointure, and a perpetual In- 
junction againſt the Judgment in Ejectment; but the Bill was diſmiſt as to the Huſband's 
Claim of the Reverſion and Inheritance by a voluntary Deviſe. And this Decree was after- 
wards aflirmed in the Houſe of Lords. 2 Vern. 239. | 

So where a Mother, who was abſolute Owner of a Term, was preſent at a Treaty for her Sct!lement of 

Son's Marriage, and heard her Son declare, that the Term was to come to him at his Mo- 2 Reverſion 
ther's Death, and was a Witneſs to the Deed by which the Reverſion of the Term was ſet— 2 | 
tled on the Iſſue of that Marriage; and on a Bill brought by the Iſſue of that Marriage ſhe Marriage de- q 
was compelled in Equity to make good the Settlement, and to ſettle the Reverſion of the creed to be J 
Term accordingly. 2 #ern. 150. | x | made good. | 
So where a younger Brother, having an Annuity of oo. per Ann. charged on Lands An Annuity j 

by his Father's Will, contracted with A. to ſell him this Annuity ; A. goes to B. the elder charged on 
Brother, and tells him he was about to buy this Annuity of. his younger Brother, and deſired rn 2 4 
to know if his younger Brother had a good Title to it, and whether his Father was ſeiſed in 0 be mane 
Fee at the Time of making the Will, and whether the Will was ever revoked, B. told him notwithſtand- 
he believed his Brother had a good Title to it, and that he had paid him his Annuity theſe ing a prior 
twenty Years; but withal, told him, that he heard there was a Settlement made of his Fa- Sexdement. 


he had never ſeen it, and therefore could not tell him what the Contents of it were, but en- 
couraged him to proceed in his Purchaſe, telling him, he had not only paid his Brother his 
Annuity to that Time, but had paid his Siſters 30007. under the ſame Will; afterwards B. 
gets the Settlement in his Hands, by which the Land out of which the Annuity iſſued was 
intailed, and would thereby avoid this Annuity: But on a Bill by A. to have the Annuity 
paid, or the Purchaſe Money back again, the Court decreed Payment of the Annuity, pure- 

ly on the Incouragement given by the elder Brother. Ar. Ca. Eg. 356. 

A Purcbaſer for a valuable Conſideration, without Nottce, having as good Title to Equity 

as any other Perſon, the Court of Chancery will never take any Ad vantage from him, and 

_ conſequently will not grant a Diſcovery againſt him of the only Equity he has to defend him- 

ſelf by, which if he ſhould be obliged to diſcover, the other Party would immediately take 

Advantage of; and there certainly may be Caſes where a Purchaſer for a valuable Conſidera- 

tion, without Notice of an Act of Bankruptcy, ſhall not be obliged in the ſaid Court to diſ- Bankruptcy; 

cover any Thing (whether Incumbrances that he has got in, or any other Thing) but all Ad- 
vantages ſhali be left him to defend himſelf by. Suppoſe two Purchaſers without Notice, 
and the ſecond by Chance gets holds of an old Term, he ſhall defend himſelf thereby againſt 
the firſt, who ſtill is as much a Purchaſer for a valuable Conſideration as himſelf; therefore a 

_ Purchaſer for a valuable Conſideration, without No7zce of the Bankruptcy, is to be relieved 
againſt it in Chancery, within 21 Fac. 1. Caſes Temp. Lord Talbot 69. ; 

A Debtor by Bond deviſed it ſhould be paid out of his perſonal Eſtate, and if that was not 
ſufficient, then to ſell his real Eſtate and pay it, which accordingly was ſold, and by ſeveral | 
Conveyances came to the Defendant, who was ſued for the Money as charged on the Lands 
which he bought. But it was decreed, that the Morey which was received for the Sale of 

the Lands ſhall go in Aid of this Purchaſe, which was for a valuable Conſideration without 
any Notice, &c. Rep. Time Finch 137. 

A. purchaſed the Manor of D. in which were Lands called B. and P. The Manorat the parchaſer ac 
Time of the Purchaſe, was in Mortgage for a Term of Years, and the Mortgage was paid filed as to | 
off, and the Term aſſigned in Truſt to attend the Inheritance; afterwards A. vpvn the Mar- Lands excer:- 
riage of his Son, ſettles Part of theſe Lands, and amongſt them the Lands called B. and P. ed in a frau- 
but no Care was taken of the Mortgage Term that ſtood out; afterwards A. being in Poſſeſ- eg 
ſion contracts with Breckelt to {ell him all the ſaid Manor, except the Lands of B. and P. but 
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"purchaſe. 


ſhews the Labs B. 6 and P. as Part that he w would | ſell ; for Brockett did not know that any 
and in the Conveyance to him there is an Ex- 


Part of the Lands were called by that Name; 
ception of Lands called B. and P. After the Purchaſe- Money paid, Brockett was evicted of 


the ſaid Lands by Oxwick, who claimed under As Son; upon which Brockett having found 


the old Term that was on Foot at the Time of 4.'s Purchaſe, and got an Aſſignment of it; 


Oxwick brought his Bill againſt Brockett to be relieved, and to have an Aſſignment of the | 


Term; and that as to the Lands called B. and P. he was no Purchaſer of them, for they 


were expreſiy excepted in his Conveyance. But Lord Chancellor was of Opinion, that thefe 


Lands being ſhewn to the Defendant as Part of his Purchaſe, he (not knowing them to be 
excepted by the Name of B. and P.) was in Equity a Purchaſer of them; and the Court 
ought not to aſſiſt in defeating of him, and therefore diſmiſſed the Bill as to all the Lands 


| purchaſed by him. Abr. Ca. 29. 355. 


Diſcovery of 
Deeds. 


Supply ing 
Defects in 
Deeds. 


Favoured by 


Allowance. 


A Purchaſer of Lands from A. which B. makes 1 itle to, getting the Deeds chat make out 
B.'s Title, is not bound to diſcover them. Chan. Ca 69. 


An Heir exhibited a Bill for the Diſcovery of Evidences concerning Lands that were his 
Anceſtors; the Defendant ſwore that he was a Purchaſer of the Lands, and the Heir de- 


manded a Sight of his Deeds and Writings. But per Lord Chancellor, he ſhall not ſee them; 
for although the Heir prima facie has a legal Title, he may go into a Court of Law if he 


pleaſes; but this Court will not compel the ſhewing the Writings to any Perſon unleſs he has 


an equitable Title, as a Mortgagee, &c. And this is the Difference between a legal and 2 an 
equitable Title. 2 Freen. Rep. 24. 


A. employed by B. to purchaſe Lands, contrary to Agreement purchaſed them in his own 
Name, but by Perſuaſion let A. into the Purchaſe by Deed, wherein were ſeveral Omiſſions 
of Things comprized in the Purchaſe-Deed, Ona "0 for Relief the Omiſſions were de- 


creed to be ſupplied. Nel. Chan. Rep. 7, 
The Huſband made a Leaſe of the Wife's Land to one who was ignorant of the defeaſible 
Title. The Leſſee built upon the Land, and was at great Charge therein. The Huſband 


Leaſe by Ba- died, and the Wife avoided the Leaſe at Law, but was compelled in Equity to yield a Re- 


ron of the 


compence for the building and bettering of the Land; for it was ſo much the better worth _ 


Feme's Land. unto her. Rep. Chan. 5 


Purchaſer of 
2 Term. 


But where a Purchaſer of a Term of ſixty-one Yau, which he aſſigned to Troſtees, and 
alſo of the Reverſion and Inheritance, being in Poſſeſſion, had laid out 1000 J. in Building, 


and enjoyed the ſame till the Death of the Vendor, and then the Land was recovered by 


virtue of an old dormant Entail;, the Court would not relieve the Purchaſer who was Plain- 


tiff, nor give Defendant any Coſts. Nel. Chan. Rep. 57, 58. 


Prior Settle- 
ment. 


Articles of 
Pu. chaſe. 


vided he deliver up the Articles, and account for the Profits; but if he goes to Law he mult | 


Biil for Pur- 


__ Chaſe Money 


diſmiſled, 
there being a 
prior Settle- 
ment; and a 
Note given 
ſor that Mo- 
ney decree | 
to be deliver- 
ed up, and 
tae Premities 
re conveyed, 


But Allowances for Improvements and neceſſary Reparations were made to a Purchaſer of a 
Term, upon decreeing it to be delivered up to Deviſees in Remainder. Fin. Rep. 379. 


So where it was after a long Time, (the Perſon claiming having been beyond Sea twenty 
Years, and ignorant of his Title till after his Return) and divers Purchaſcs made, and the 


laſt Purchaſer had Jaid out Money in Building, it was decreed in Chancery that he hold till 
ſatisfied, diſcounting for the Profits received after the Purchaſe. 2 Lev. 152. Ca. Eq. Abr. 
350. 


fore his Contract made) had Notice of a prior Settlement, was ordered to be allowed what he 
had Jaid out in laſting Improvements vpon the ee though they were made pending 
the Suit. Hern. 487. 
And where it appears that Arlicles rf a Purchaſe were unfairly obtained, though rſh 
ſuch a Degree as to ſet them aſide, yet if upon the Proſpect of their being performed he has 
zonproved the Eſtate, it is reaſonable he ſhould have Allowance for laſting Improvements, pro- 


not expect it. C2, Eq Temp. Lord Talbot 234, 236. 


P.'s Wife, before her Marriage with P. being poſſeſſed of a Term of Years as Executrix 


to her firſt Hoſband, and which was liable as Aﬀets to the Payment of his Debts; in order 


thereto, and to raiſe Money for that Purpoſe, P. and his Wife, after their Marriage, entered 
into an Agreement with D. for Sale of tte Houſe in Queſtion, for the Reſidue of the Term, 


for 450. "whereof 2101. was to be applied in Diſcharge of a Mortgage thereon to one J. S. 


and the remaining 2407. was to be paid to P. and his Wife; accordingly P. and his Wife 


executed an Aftignment of the Houſe to D. with a Receipt indorſed thereon for the whole 


Purchaſe- Money : ; but D. did not then pay the Purchaſe- Money, but gave a Note for the 
Payment of 2107. Part thereof, to J. S. the Mortgagee, and of the remaining 2407. to P. 
and his Wife; and fog the Non- payment thereof P. and his Wife brought their Bill in Chan- 


cery to have a De clack Periormance and Payment of the e Money e D. oy his 
Anſwer 


2. 9. | 
A Purchaſer, who belle bis Purchaſe-Money peid or Deeds executed, (though not be- 


— 
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Anſwer admitted the whole Caſe to be as above, but inſiſted that he ought not to be bound 
thereby, for that P. and his Wife could not make him a good Title, they having, by Ar- 
| ticles before Marriage, agreed to ſettle this Houſe for the Benefit of themſelves and their Iſſuc, | l 
of which he had no Notice at the Time of his Purchaſe ; and for the Diſcovery of theſe At- | 
ticles, and to have up his Note on a Re-aſſignment of the Houſe, D. brought his Croſs- Bill, 
P. and his Wife, by their Anſwer, admitted there were ſuch Articles, but inſiſted, that the 
Houſe lying in Middleſex, thoſe Articles were never regiſtered in the Middleſex Office, an-i 
therefore void as againſt D. But it was decreed, that the original Bill thould be dit- 
miſſed with Coſts, and on the Croſs-Bill it was decreed, that the Note given for the Purchate- 
Money ſhould be delivered up on a Re-aſſignment of the Houſe, and D. likewiſe to have his 
Coſts by Reaſon of P.'s Fraud and concealing the Articles. Abr. Ca. Eg. 357, 358. 
So where the ſecond Purchaſer having Notice of the firſt Purchaſe, but that it was not re- 
giſtered, went and purchaſed the ſame Eſtate, and got his Purchaſe regiſtered ; yet it was 
decreed, that having Notice of the firſt Purchaſe, though it was not regiſtered, bound bim, 
and that his getting his own Purchaſe firſt regiſtered was a Fraud; the Deſign of thoſe Acts 
being only to give Parties Notice, who might otherwiſe without ſuch Regiſtry be in Danger 
of being impoſed on by a prior Purchaſe or Mortgage, which they are in no Danger of 
= when they have Notice thereof in any Manner, though not by the Regiſtry, Abr. Ca. Eg. 
24 —_ antient Statute being againft a Purchaſer, though no direct Proof on either Side, was Favoured x i 
decreed to be cancelled. Toth. 258, 277. - | after Lengih q 
Purchaſers relieved of a ſleeping Mortgage. Toth. 258. | anon 
A Purchaſer, and thoſe under whom he claimed, had been in quiet Poſſeſſion for ſixteen Mortgage and -| 
' Years, and then the Defendant ſet up a Mortgage and a Recognizance to incumber the Pre- Recognizance, : 
miffes, againſt whom the Purchaſer exhibited his Bill to be relieved z but there being no 
Proof to confirm, bur that the Mortgage and Recognizance might both be ſatisfied, the 
Mortgage was decreed to be delivered up and cancelled, and the Recognizance to be vacated. 
Fin. Rep. 250. „ | NE | ö 
A Man poſſeſſed of a Leaſe for fifty Years, he died inteſtate, the Wife adminiſtered, and Uſe. 
made a Feoffment to her own Uſe ; a Little before her Marriage with a ſecond Huſband, the 
Feoffees ſold the Land for a valuable Conſideration, which was enjoyed many Years accord- 
ingly; aſter the Wife's Death the ſecond Huſband would avoid this Purchaſe by Reaſon of 
the Uſe ; but the Court decreed thay the Purchaſers ſhould enjoy it, notwithſtanding a Ver- 
dict at Law. Tol. 223, 224. | | | 
Lands deviſed to be ſold for Payment of Legacies, the Sale was made by V. who poſſeſſed Legacits, 
them fix Years, and then ſold them to 4. A. and his Heir enjoyed the ſame twenty-two 
Years more, without any Demand of the Legacies. This quiet Poſſeſſion for twenty-eight 
Years was held a good Title, and the Bill brought againſt the Purchaſer for the Payment of 
the Legacies was diſmiſſed, V. the Vendor having received by the Sale Money ſufficient to 
diſcharge the Legacies. Fin. Rep. 316. = | | 
A. Tenant in Tail of a Copybold, Remainder to himſelf in Fee, purchaſed the Freebold of Copyhold. 
the Lord, and then ſells to J. S. and dies; and after thirty Years Poſſeſſion the Son of A. ſets 
up a Title as Iſſue in Tail. The Lord Chancellor declared, that the Purchaſer of the Free- 
hold fhall attract the other Eſtate, which was but at Will; and decreed the Purchaſer to en- 
joy againſt the Iſſue in Tail, Fern. 393. For the Copyhold being ſevered from the Manor, 
there is no Means to bar it. 2 Chan. Ca. 174. and vide Vern. 458. 
H. having a Leaſe of certain Mills for twelve Years, which were near expired; Leſſor on x egee decreed 
his Marriage made a Settlement of theſe Mills to the Uſe of himſelf for Life, then to the to hold his 
| firſt and other Sons of that Marriage in Tail Mail, Remainder to his own right Heirs, Af. Term though 
terwards P. took a new Leaſe of theſe Mills from the ſaid Leſſor for thirty Years, and laid cjeted on 
out 2 800 J. in Building and Improvements; D. was the eldeſt Hue Male of the Leſſor, and nar no 
during the Time P. was making Improvements, went to his Father, and told him, he had Nom: 
no Power to make any ſuch Leaſe ; that after his Death the Eſtate would be his, but never 
acquainted P. with this, or of the Settlement made on his Father's Marriage; but on the con- 
trary, wrote fo P. to take Care to keep one of the Mills in particular in Repair; then the Fa- 
ther died, and the Son recovered in an Eje&tment againſt the Leſſee, who thereupon brought 
his Bill to be quieted in the Poſſeſſion of the Mills during the Reſidue of his Leaſe, be- 
cauſe D. was fully acquainted with the Circumſtances of this Leaſe, knew his Father had 
no Power to make it, and yet never forbad nor cautioned P. from going on with his 
| Repairs, but on the contrary ſtood by and ſaw them, and encouraged him in the Pro- 
cCeeding therein; and therefore it was decreed that P. ſhould hold during the Reſidue 
of his Term; for though D. was not privy to the making of this Leaſe, that being 
| OE IO | E ESE DS 5 only 
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Purchale. 


. By em- 


bramces. 


Articles, 


Marriage- 
Articles, 


Concealed 
Conveyance. 


Decree. 


Award, 


Jointure. 


Judgment. 


only the Fraud of the Piber, yet he being to have the Eſtate ys his Father 8 Death, and 
taking Notice thereof to his Father, that he had no Power to make any ſuch Leaſe, and yet. 
ſoffering P. to go on in his Repairs, with a Deſign to reap the whole Benefit himſelf when his 
Father was dead, was ſuch a Fraud and Practice in him as ought to be nenne in 


Equity; for Qui tacet ure videtur. Abr. Ca. Eg. 356, 357. 


(E) In clas Caſe Pur chaſes are affefted. 


Vo Articles ſhall never ſet up 1 an abſeclute Pabchofer, hagh 6 ſuch Pur- 


chaler had Notice by being a Party to The Articles; but Quære; for there was another 
Point in the Cafe, which might be the Foundation of _y Judgment. 18 Vin. Ar. 118. Tit. 
Purchaſer, (D) pl. 5 
A Church Leaſe 9 s agreed by Marriage Articles to be ſettled upon the Huſband and Wife 
and the Iſſue of the Marriage. They had Iflue; the Huſband mortgaged the Leaſe to 4. 
and then the Huſband and Wife ſurrendered the Leaſe, and a new one was granted to J. 8. 


afterwards B. purchaſed this laſt Leaſe, without Notice of the Articles. B. died, and his 
Executors fold the Leaſe to C. who had Notice of the Articles, and gave him a collateral Se 


curity for the better aſſuring his Title. The Plaintiff claimed under the Articles, and pray- 


ed, that C. by Reaſon of the Notice he had of the Articles, might be conſidered as a Truſtee 
for him: C. pleaded his Purchaſe, and confeſſed the Notice, but inſiſted principally upon B.'s 


Purchaſe without Notice, and that he had now B.'s Title. And becauſe C. claimed under 
B. who was a Purchaſer without Notice, and who had barred the Plaintiff's Right, and that 
all B's Right was now devolved upon C. Lord Chancellor Talbot decreed for C. and ſaid, 
it would be the ſame, though C. had been only a Voluntier, as B.*s Executors were, and that 
C.'s taking collateral Security would not make his Caſe the worſe ; but if B. had had Notice, 
all would be overturned. Ca. Lord Talbot's Time 187. 


Purchaſer is not to be affected with a ee Conveyance. Buller v. Burk, 6 February 


1719. 16 Vin. Abr. 118. Tit. Parc haſer, (D) pl 


27 | 
Ordered, That a Decree for a Leaſe and otter Perſonal Eſtate by Conſent ſhall bind Pur- 


 chaſers for valuable Conſideration. 3 Chan. Rep. 22. | 
An Eſtate was awarded to A. who had Poſſeſſion purſuant to the Award, and deviſed it to 


a Charity. B. having Notice of the Award, and the Deviſe, purchaſed it. Decreed againſt : 


the Purchaſer, and in Favour of the Charity. Fin. Rep. 76. 
A general Power to make a Jointure, and not ſaid of what Lands in particular; is not ſuch 
a Lien upon the Lands as will affect a Purchaſer, though the Power had been afterwards exe- 


cuted, much leſs where it is not executed at all. Vern. 407. 


A Deviſce of Lands got a Decree to hold againſt the Heir, who was ſuppoſed to have ſup- 
preſſed the Will; the Teſtator had mortgaged the Land, and a third Perſon, pending the 
Suit, got Aſſignment of the Mortgage, and purchaſed the Equity of Redemption of the 


Heir, with Notice of the Will. The Court would not admit the Purchaſer to diſpute the Ju- 
ſtice of the Decree, nor to try at Law if the Will was cancelled by. the Teſtator or not. 


2 Vern. 216, 217. 
Lord Cowper ſeemed to be of Opinion, that in Caſe of a Covenant to convey Land, the Mo- 


ney being paid, and afterwards the Vendor confeſſed a Judgment to a Creditor between the 
Time of the Conveyance and the Covenant, it ſhould not affect the Purchaſer, becauſe in 
Equity the Land is eſteemed to be ſold from.the Time of the Covenant. 10 Med. Rep. 468. 


And the ſame Point is admitted and affirmed by Lord Chancellor Cowper, tho' the Judg- 


ment-Creditor had no Notice of the Covenant, becauſe from the Time of the Articles and 
Pay meat, the Seller would be only a Truſtee for the Purchaſer. Will. Rep. 278, 279. 


But if the Conſideration paid is not ſ-mewhat adequate to the Thing purchaſed, as if the 
Money paid is but a ſmall Sum in Reſpect of the Value of the Land, this ſhall not prevail 
over a meſne Judgment-Creditor. Per Lord Chancellor Cowper, Will. Rep. 282. 


But a Mortgagee, for a valuable Conſideration, without Netice of ſuch Covenant, ſhall 


hold Place againſt ſuch Covenantee; for there the Money 1s lent upon the Credit of the 


Land, and attaches upon the Land, which a Judgment does not; which was granted. Will. 


Rep. 279. 


By the Stat. of 29 Car. 2. c. 3.5. 2. any Judge, or Officer of any of the Courts at Weſti- 
minſter, that ſhall ſign any Judgments, ſhall (without Fee) ſet down the Day of the Month 
and Year of his ſo doing, upon the Paper or Record, Sc. which he ſhall ſign, which ſhall 


be entered upon the Margin of the Roll of the Record of the ſaid Judgment; and ſuch Judg- 


ments, as againſt Purchaſers bena fide, for valuable Conſideration, ſhall be Judgments only 


from ſuch Sigring, 0 


Upor 
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Ch. „ „ - Purchaſe. 


Upon this Scatute a Judgment ſhall have no Relation but from the Time of the Signing, 


not only as againſt Purchaſers of the Lands themſelves, but alſo as againſt prior Judgments . 


entered in the Grand Seſſions of Wales, to which that Statute does not extend; and ſaid, 
That a Man, who truſted his Money on a Judgment, was in ſome Part a Purchaſer of the 
Land, as he might take out Execution, and extend the Land itſelf ; that the Rule laid down 
by the Statute for the Safety of Purchaſers of the Lands themſelves, was a good Rule to 


follow in the other Caſe, and the Relations were not to be favoured in a Court of Equity. 


Prec. in Chan. 478. | | 
If a Judgment be ſigned in the Vacation, yet it is entered as of the Term before, and 

none but a Purchaſer ſhall be admitted co ſay it was ſigned as of any other Time, and it is 

the Courſe of the Court to let all Things be done in the Vacation as of the Term before. 


Salk. 401. Fareſley 39. 


The Stat. 4 & 5 N M. c. 20. §. 2, 3. enacts, That the Clerk of the Eſſoigns of the Court | 


of C. B. Clerks of the Dockets in B. R, and the Maſter of. the Office of Fleas in the Ex- 
chequer, ſhall, before the End of every Eaſter Term, alphabetically enter a Particular of all 
the Judgments of Debt by Confeſſion, Non ſum Informatus, Sc. of the Hilary Term pre- 
ceding, and within ten Days deliver Notes in Writing to the Clerks, Sc. The like before 
the End of Michaelmas Term, of the Terms of Eaſter and Trinity, and before the End of 
Hilary Term, of Michaelmas Term, under the Penalty of 1004. And that no Judgment 
ſhall affect Purchaſers of Lands or Mortgages, till docketed and entered as aforeſaid. 


Lands in Mortgage were purchaſed in another Man's Name in Truſt for the 32 Purchaſer in 


He, in whoſe Name they were bought, was a Debror by Judgment; now if all the 
which were purchaſed in his Name, were in Truſt for the Purchaſer, they could not be af- 
fected with the Judgment; but it appearing, that a Moiety was only in Truſt, the Judgment- 
_ Creditor had Relief. Rep, Time Finch 63. | 


ands, another's 
ame. 


K. contracted with M. to ſell him Lands; afterwards A. the Father knowing of the ſaid Purchaſe for 
Contract purchaſed them of K. in Behalf of A. his Sov, and had a Conveyance from X. to A. another. 


the Son and his Heirs. AZ. brought a Fill in Chancery to be relieved upon his ſaid Contract, 


and againft the Conveyance to A. and charged Notice of this Contract to both 4.'s. A. the 
Son pleaded, that he was a Purchaſer bona fide for a valuable Conſideration, without any 
Notice of K.'s Contract with M. and without any Truſt for his Father. Per Cur', Notice to 


the Father was Notice to the Son, and ſhould affect him, though a Purchaſer ; for Notice of 


a dormant Incumbrance to a Party who purchaſes for another, ſhall affect the Purchaſer him- 
ſelf; and decreed, that A. ſhould convey the Lands to M. Nel. Chan. Rep. 59. 


A Purchaſer with Notice aliened to one who had no Notice. In this Caſe, though the Court Fraud. 


would not affect the Purchaſer without Notice, yet it being a Fraud, the Vendor, who was 


the Purchaſer with Notice, was decreed to make Satisfaction to his Vendee, who had ſued 


for Relief. Cited by Lord Chancellor Talbot, as a Caſe which he ſaid he remembered. Ca. 
in Lord Talbot's Time 188, | a 


If an Eſtate ſubject to a Truft is purchaſed from the Truſtees, for a valuable Conſideration Truſt. 


without Notice, a Court of Equity cannot affect the Purchaſer, though they can the Truſtees 


but if ſach Purchaſer had Notice, then the Truſt goes along with the Eſtate, and the Land 


continues ſubject to it. Ca. Eq. Talbot's Time 260. | 
A. deviſed Lands to his Wite for Life, and after to his eldeſt Son, upon Condition, that if 
his Wife ſhould be with Child, 807. ſhould be paid by the Heir at Law to the Child after 
the Mother's Death. The Wife had a Child, and after the Mother and eldeſt Son conveyed 
away the Land to a Purchaſer. Upon No.ice proved of the Will, the Money deviſed was 
decreed to the Daughter, and the Court declared, it was a Truſt deviſed to go with the 
Land; and yet this Will was void in Law as to the Legacy, ſeeing he who was to have the 
Benefit of the Breach of the Condition .was Heir, and alſo the Party that ſhould pay the 
Legacy. 3 Ch. Rep. 93. 


Ai. deviſed Lands to B. charged with Payment of 600 J. to C. and D. at a certain Time, Traft and 
and in Default A. deviſed the Lands to E. B. and E. joined in a Mortgage of theſe Lands Mortgage. 


to F. and F. ſuffered B. to continue in Poſſeſſion, and to fell Timber; fo that there was not 
| ſufficient to ſatisfy the 6004. and the Mortgage; and by B. and E. Joining it muſt be in- 
| tended, that E. had Notice of the Truſt, Decreed, that the 600 J. be paid before the Mort- 
gage. Rep. Time Finch 225, | | 


A Statute which was for Performance of Covenants, ought nat to take away the Poſſeſſion Statute. 


of a Purchafer. Toth. 258. 


A Term in Truſt for Payment of Debts generally, is good againſt an Heir, though no Debts ard Le 


_ Creditor be Party to the Deed, nor Debt expreſſed in particular, nor Covenant in the Leaſe gacies. 


to pay; but the Lord Keeper ſaid, he would not maintain it againſt a Purchaſer. Chan. 


Ca. 249. | | | | 
Vor. I. | ok HS IF. deviſed 
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purchaſe. 


* 


W. deviſed Lands to A. and B. his Wife for Life, upon Condition, that A. his Executors, 
Adminiſtrators or Aſſigns, ſhould pay all his Debis and Legacies, and after the Deceaſe of 


the Survivor of them, then he deviſed the Inheritance to C. their Son, and the Heirs Male 
of his Body, &c. and made AH. his Executor, and died; A. B. and C. joined in a Conveyance 
to D. A. died, leaving no Perſonal Eſtate. Per Cur', The Lands were liable in the Hands 
of the Purchaſer to pay the Debts and Legacies; and D. was decreed to pay the ſame with 


Damages and Coſts, and then he was to take his Remedy againſt B. for the Profits received, 
which the Court declared was likewiſe liable to pay this Legacy , and ſhe was decreed to pay 
the ſame to the Purchaſer, for which Purpoſe he was to have the Benefit of this Decree. 
Nel. Chan. Rep. 38, 39, 40. | gs. 

A. purchaſes a Leaſehold Eſtate of an Executor, having Notice of Teſtator's owing C. 


100. on Bond; A. the Purchaſer was alſo a Creditor of the Teſtator for 2007. and of his 
Executor for 5507. and diſcounted both Debts, and then paid the Surplus, being 150. in 


Money. C. exhibited a Bill againſt H. to have Satisfaction for his Debt out of the ſaid 


Eſtate, being Hart of the Teſtator's Aſſets. A. inſiſted, that an Executor may ſell, and with 


the Money, when he has it, may pay his own Debts; and for the ſame Reaſon, he may 


upon Sale diſcount, and allow the Debt the Purchaſer owes him, and the rather in this Caſe, . 


becauſe he paid 10. in Money, with which the Executor might have paid the Plaintiff's 


Debt; yet it was decreed at the Rolls for the Plaintiff, and affirmed on Appeal to the Lord 
Chancellor, he ſaying, the Defendant was a Party, and conſenting to, and contriving a 
: Devaſtavit. 2 Vern. 616. The ſame Caſe is ſaid to be cited and agreed by the Lord Chan- 
cellor, 13 November 1738. in Nugent v. Giffard; who ſaid, that he had examined the Re- 
giſter-Book, and the Decree was there founded upon particular Proof of Fraud, which Mr. 
Vernon's Report does not plainly and fully ſer forth. EN 


An Executor being poſſeſſed of a Term for Years in Right of his Teſtator, and being in- 


debted to one on his own Account, agreed with his Creditor for Sale of this Term, and that 


the Debt ſhould be diſcounted out of the Purchaſe-Money. Upon a Bill brought againſt 


' him by che Teſtator's Creditors, he was not allowed to fink his own Debt, but was decreed 
to pay the Money, he having purchaſed with full Notice; that this was a Teſtamentary 

Eſtate, and nothing came into the Executor's Hands as an equivalent for it, to make up the 
Quantum of the Teſtator's Aſſets. Prec. in Chan. 434. | 


A. was indebted by three Bonds, in which B. was Surety for him, and alſo in another Bond 
alone to one to whom B. afterwards gave his own Bond alone. A. being fo iadebted, made 
his Will, and in the Beginning ſays, My Will is, that all my Debts be paid, and I do charge 


all my Lands with Payment thereof. Mem, I give all my Real and Perſonal Eſtate to B. bis 
Heirs, Executors, Adminiſtrators and Aſſigns, chargeable nevertheleſs with Payment of all Debts 


and Legacies. And made B. his Executor. A. died in 1724. B. proved the Will, and in 
the ſame Year fold a Freehold Eſtate of .'s to E. 


A. 's to F. and in 1727. he fold another Eſtate of A.'s, conſiſting of both Freehold and Leaſe- 


hold, to G. In every Conveyance A.'s Will was recited. To one of the Deeds J. S. a Cre- 


ditor of A. was a ſubſcribing Witneſs. Theſe Lands were fold in the Neighbourhood by 
Outcry. Art the Time of the Sales, all the Creditors either lived in the Town where B. lived, 


or within four Miles thereof. All along, till 1730, the Creditors received the Intereſt at 31. 
per Cent. regularly from B. who was a ſolvent Perſon, till 1732, when he became Bankrupt. 


In 1734. the Creditors of A. brought a Bill againſt B. and the Aſſignees of the Bankrupt's 


Eſtate, for Satisfaction of their Debts out of the Lands ſold by B. to E. F. and G. The 


Maſter of the Rolls ſaid, that with Regard to the Leaſchold Eſtate ſold to F. the Creditors 
cannot have Satisfaction out of that, and this was ſo plain, that it would be monſtrous to call 


it in Queſtion; that the Executors are the proper Perſons at Law to diſpoſe of a Teſtator's 


Perſonal Eſtate, which indeed in ſome Caſes might be cloathed with ſuch particular Truſt, 
that poſſibly the Court in ſuch Caſes may require a Purchaſer thereof to ſee the Money 


rightly applied; but unleſs there is ſome ſuch particular Truſt, or a Fraud in the Caſe, it is 
impoſſible to ſay but that the Sale thereof by an Executor muſt ſtand, and the Creditors 
cannot afterwards break in upon it; and as to the Sale to E. he obſerved, that the general 
Rule is, That a Truſt, direfing Land to be ſold for Payment of Debis generally, does not bind the 
Purchaſer to ſee the Money rightly applied; but if it be for Payment of certain Debts, ſpecified 


in a Particular, the Purchaſer muſt ſee a right Application. This Caſe does not fall within 
cither of theſe Rules, becauſe here the Lands are-only charged with Payment of Debts, and 
not ordered to be ſold for Payment; however that Circumſtance does not make any Diffe- 


rence; for if ſuch Diſtinction was to be made, the Conſequence would be, that when Lands 


are charged generally, they can never be diſcharged without a Suit in Chancery, which 
would be very incouvenient; beſides the Circumſtances of Acquieſcence ſo long as till 1734. 


without inſiſting on any Charge upon theſe Eſtates, and the Solvency of B. till 17 350 and the 
| | | % W , 


In 1725. B. ſold a Leaſehold Eſtate. of 
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Ch. 2. . 3 
Creditors receiving their Intereſt regularly of B. till 1730, who could not be ſuppoſed ignorant 
of the Purchaſes made by Outcry, and they living within three or four Miles of B. and F.S. 
2 Creditor, being a ſubſcribing Witneſs to one of the Purchaſe- Deeds; nor does it appear, 
that the Purchaſers knew to whom the Debts were owing. Beſides B. 's being a Co- obligor 
in three Bonds, and having given to another Obligee his ſingle Bond, may be well deemed 
a Satisfaction for that Bond; by all which it appears, that the Creditors relied upon B. and 
therefore it is not reaſonable, that they ſhould reſort now to A.'s Eſtate. His Honour diſ- 
miſſed the Bill with Coſts, as to F. the Purchaſer of the Leaſehold only, and as co the 
other Defendants, without Coſts, and ſo he was pleaſed to decree accordingly. He obſerved, 
that the only Objection that ſeemed of any Weight in this Matter is, that where Lands are 
appointed to be ſold for Payment of Debts generally, the Truſt may be ſaid to be performed 
: .as ſoon as the Lands are fold z but that where they are only charged with the Payment of 
Debts, that the Truſt is not performed till theſe Debts are diſcharged; and ſaid, that ſo far it 
is true, that where Lands are charged with Payment of Annuities, thoſe Lands will be 
charged in the Hands of a Purchaſer; becauſe it was the very Purpoſe of making the Lands 
a Fund for that Payment, that it ſhould be a conſtant and ſubſiſting Fund; but where Lands 
are not burthened with ſuch a ſubſiſting Charge, the Purchaſer ought not to be bound to look 
to the Application of the Money; and that ſeems to be a true Diſtinction. Barn. Rep. Chan. 
J | | „ 
| © If Lon be given to a charitable Uſe, and to diſpoſe of an Overplus, if the Purchaſer had Rents, 
no Notice, it cannot bind him; but if Rent iſſue out of Land, the Purchaſer muſt pay it, 
but will not charge him to pay Arrears before Purchaſe, nor lay it upon one, nor excuſe the 
other. Toth. 95, 96. . | Es 
A. being ſeiſed of ſeveral Eſtates, granted an Annuity out of one of the Eſtates for a valuable Annuizy and 
Conſideration, and gave a Recognizance for ſecuring the Payment of the Annuity; afterwards Recognizance. 
A. ſold other Lands to B. who had no Notice of this Recognizance; and after that 4. fold 
the Land, charged with the Annuity, to C. The Annuity was greatly in Arrear. Decreed, 
that the Annuity was a juſt and clear Duty, and ought to be paid out of the Lands purchaſed 
by C. they being originally charged; and this in Eaſe of B. whoſe Lands are bound only by 
| the Recognizance, and that the ſame ought to be paid out of the Aſſets of C.'s Eſtate in the 
WK _ "Hands of his Executors, and if there be a Deficiency, then D. (to whom C. had ſold the 
Lands) to pay out of the Profits received; but on B.'s offering to pay the Annuity and Arrears, 
it was decreed, he ſhould have the Benefit of the Deed by which the Annuity was granted, 
and of the Recognizance, to reimburſe him. Rep. Temp. Finch 1 30. | 
© Ali. ſeiſed of Lands, conveys them to B. in Truſt, for Payment of all his Debzs in general. 
C. the Plaintiff, being one of the Creditors of A. exhibits his Bill againſt D. as being a 
Purchaſer under that Truſt, to pay the Debts, Ec. It was inſiſted for D. that the Con- | 
veyance to B. being general, to wit, for the Payment of all his Debts, and none of the Cre- , 
 ditors Parties to it, it was therefore revocable at pleaſure, and merely voluntary; and that 
it had been ſo adjudged by Lord Keeper Coventry, and that ſuch Conveyances are ambula- 
tory, and that if a Man makes a Conveyance to B. in Truſt to pay all his Debts mentioned 
in a Schedule, and all other his Debts, that as to all the Debts, beſides thoſe mentioned 
in the Schedule, ſuch Conveyance is fraudulent againſt a Purchaſer. But it was inſiſted for D. 
that if the Deed to B. was revocable by 4. yet D. purchaſing under that Conveyance, had 
confirmed it. Nel. Chan. Rep. 126, 1279, © | | | 
A. drawing in B. a young Gentlemen, to ſell his Eſtate at a great Under-value, with Purchaſer re- 
| Covenants from B. for 4.'s quiet Enjoyment ; and it happened the Title was defective. A. ftored his 
was evicted, and brought an Action on the Covenants. B. came into Chancery to be re- are loa 
lieved againſt the ſaid Action. A. inſiſted, that he ought to have the Value of the Eſtate : 
evicted. Per Lord Keeper, A. who was a Lawyer, and ought to have underſtood a Title, 8 
purchaſed this Eſtate at a great Under - value; and the Title now proving defective, and the 
and evicted, it is unreaſonable he ſhould make an Advantage of this catching Bargain; 
and therefore decreed him his Purchaſe- Money, with Intereſt only, diſcounting meſne Profits. 
Fern. 320. „ | | | | | 
Where a Purchaſer has Allowance in Reſpect of an Incumbrance, this ſhall make the In- Ineumbrance. 
cumbrance good, though it was before defective. Vern. 358. eZ ; 
Where a Deed of Truſt is for the Payment of Debts in general, a Purchaſer is not affected 2. By Mi/ap- 
with any Miſapplication of the Money; otherwiſe where it is for Payment of Debts particu- A 
latly ſpecified. Vern. 260, 261. | | | — 
Where no Creditors are Parties, ſuch Conveyances are ambulatory, revocable at Pleaſure, 
and merely voluntary; and if a Man makes a Conveyance to another in Truſt to pay all his 
1 Debts mentioned in a Schedule, and all other his Debts, as to all the Debts, beſides thoſe men- 
| tioned, fuch Conveyance is fraudulent againſt a Purchaſer, Nel. Ch. Rep. 127. 
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Where Lands are to be ſold for Payment of particular Debts mentioned in a Schedule, 
the Purchaſer muſt ſee his Money rightly applied ; and 'if the Debts be not paid, that is 


ſuch a Breach of Truſt as ſhall affect the Purchaſer. But if more be ſold than is ſufficient 


to pay the Debts, that ſhall not turn to the Prejudice of the Purchaſer, for he is not 
obliged to enter into the Account, and the Truſtees cannot ſell juſt ſo much as is ſufficient 
to pay the Deb:s. 1 Vern. 303. Abr. Ca. Eg. 358. But if the Truſt be general, to pay 
Debts, though he has Notice of them, yet the Purchaſer is not obliged to ſee the Money 
applied. Abr. Ca. Eq. 358. . . . „ 

If the Words of a Will are thus, I give my Lands to A. and B. in Truſt, to ſell to pay my 


Debts; the Purchaſer is ſafe; and it does not concern him to fee if the Debts are ſatisfied, 


eſpecially if there is no Schedule. 2 Chan. Cafes 223. | 

A Purchaſer of Lands deviſed to be ſold by Executors for Payment of Debts in Caſe of 
Deficiency of Perſonal Eſtate, is not concerned whether there be Sufficiency or not; for if 
he buys and pays, though there were ſufficient to pay the Debts out of the Perſonal Eſtate, 


yet he ſhall hold the Lands againſt the Heir, and the Heir ſhall take his Remedy againſt 


the Truſtee; and ſo if the Matter reſts in Account between the Heir and the Truſtee, his 
Purchaſe is ſafe, though the Money be Miſ-ſpent by the Truſtee. 2 Chan. Ca. 115. 5 
But Lis pendens between the Heir and Truſtee to have an Account, is ſufficient Notice in 


Law, without actual Notice of the Suit; ſo that if he purchaſe, tis at his Peril: So that 
if in the Event of that Suit it falls out that the Debts were paid when he purchaſed, or ſuf- 
ficient of the Perſonal Eſtate to pay his Debt without Sale, the Heir will recover againſt the 


Purchaſer; but if it falls out that there was a Neceflity to ſell them, then the Purchaſer is 
ſafe; but ſuch Dependance of Suit muſt be real, and not colluſive, 2 Chan. Ca. 116. 


And in 2 Chan. Ca. 223. it was agreed and reſolved, that by the Truſt in the Will to ſell, 
the Purchaſer purchaſes at his own Peril, if the Perſonal Eſtate and Profits of the Land ſhould 


prove ſufficient, and afterwards ſhould prove inſufficient. 


Lands (whereof Part were in Fointure) were eſted in Truſtees by 48 of Parliament, to 


fell and to raiſe Money for bnilding, and ſtocking a Printing Houſe (burnt down in the 
Fire of London) and the Surplus to purchaſe Lands to be ſettled to the Uſes of the Marri- 
age Settlement. Money was borrowed accordingly upon a Mortgage, and the Queſtion was 
between the Remainder-man in Tail under the Settlement, and the Mortgagees, whether 
any more Money ought to be charged on the Mortgage, than what was taken up and em- 


ployed according to the Truſt of the Act of Parliament, It was decreed by Lord Chan- 


cellor Zefferies, that there ought not, and that an Account be taken of how much had been 
employed, and the Defendant, on paying ſo much, with Intereſt and Coſts, diſcounting 
the Profits received by the Mortgagees, ſhould be let in to redeem ; though for the Mort- 


gagees it was inſiſted, that it could not be reaſonably intended they could be privy to, 
and prove the laying out of the Money according to the Act of Parliament, and that no 


one would Jend Money upon the Truſts of an Act of Parliament, if it was incumbent on 
him to ſee the Money laid out according to the Act, and that ſuch Conſtruction could not 


_ conſiſt with the Intention of the Act, but utterly prevent the ſame. 2 Vern. 5. Abr. Ca. 
Eq. 358. p. 3. | | | 


A. had an Intereſt in a Term of Years in a Printing Office, and made his Will, and de- 
viſed his Term in the Printing Office to his Executors, in Truſt, by Profits, &c. to raife 
20007. for the Portion of his Daughter, and then for other Truſts, and died: The Execu— 
tors mortgaged the Term for 1000/7. to F. S. on Pretence of want of Aﬀets to pay Teſta- 


tor's Debts; and the Plaintiff, the Aſſignee of the Mortgagee, brought a Bill to Forecloſe 


the Equity of Redemption. The Daughter oppoſed it, and inſiſted this Mortgage ought 
not to take Place till her Portion was raiſed, for that the ſaid Term was deviſed to the Exe- 


cutors in Truſt for that Purpoſe in the firſt Place, and the Mortgagee could not but have 


Notice of it; and that there were no Debts of the Teſtator ; or if any, the Mortgagee at his 


Peril ought to ſee the Money applied to diſcharge them, and to be allowed no more than he 


could make out to be ſo applied. Lord Keeper: Where a Truft is to ſell for Payment of 


Debts in mays the Purchaſer at his Peril is to ſee the Money applied to-the Payment 
ebts; but here the Queſtion is, how far an Executor's Power extends over a 


Chattel which has a Truſt annexed to it; the Law has intruſted the Executor with the Per- 


ſonal Eſtate to pay Debts, and unleſs he has a general Power, he has none at all; for if he 
Cannot ſell, none can buy, and the general Truſt muſt take Place; and a Purchaſer is not 
bound to prove the Debts, or the Number of them, or the Application of the Purchaſe 


Money, therefore the Sale is good; but after, on Appeal to the Houſe of Lords, they al- 
tered the Decree, and preferred the Portion. Quære cauſam inde. Abr. Ca. Eg. 358, 359. 


and by 2 Yern. Rep. 445. The Court was of Opinion in this Caſe, that the Executor of a 


Teſtamentary Eſtate had the Power over it fo as to alien or ſell, as he ſhould judge neceſſary ; 
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and that if he ſold in Prejudice of a Reſiduary or Specifick Legatee, they nught have their 
Remedy againſt the Executor, but not follow the Eſtate into the Hands of a Purchaſe ; for 


ſhould that be allowed, no one would venture to Buy of an Executor; tor it would be un- 
reaſonable that a Purchaſer ſhould” take upon him to make out the Account, as to the 


Duantum of the Debts or Aﬀets; nor is he intitled to have the Vouchers to make ou: ſuch 


an Account; and if fuch Difficulties be put upon Purchaſers of Chattels, Cc. from Execu- 
tors, it will follow, that Executors will be under an Incapacity, and diſabled to ſell, though 


there be never ſo much Occaſion for it, for Pay ment of Debts ; and therefore the Court de- 
creed an Account to the Plaintiff of the Rents and Profits, and ro hold and enjoy the Print- 
ing Office, and Defendants to redeem, or be forecloſed. But the Decree was reverled as 
aforeſaid. | | 2 


Purchaſers coming in Pendente lite are bound. Toth. 2 39. 


In the Caſe of Hitchcock & al' v. Sedgwick & aP, Lord Rawlinſon ſaid that the Chancery 3. 
has been always very careful not to impeach Purchaſers by preſumptive Notice, and cited the ſumptive 


A 


By pre- 


Cale of Brampton and Barker, where Tenant for Life, Remainder to his firſt Son, Mort- Netice, 2nd 


geaged for 15001. the Deed of Settlement was then produced, and ſeen by the Mortgagee, who 
notwithſtanding lent the Money, being adviſed that Tenant for Life, not having then any 


Son born, could deſtroy the contingent Remainder, whereas there was a Son born five Days 
before the Money lent 3 but the Mortgagee having no Notice thereof, and having got the 
Deed of Settlement, the Court would not relieve againſt him, but diſmiſſed the Bill. And 


the Caſe of Philips and Redhill, where Tenant for Life fold as Tenant in Fee, and the very 


Deed of Settlement, at the Time of the Purchaſe, was produced and delivered to the Pur- 
chaſer himſelf, yet the Court would not affect the Purchaſer with preſumptive Notice, but 


_ diſmiſſed the Bill. 2 Vern. 159, 160. | 


A. and M. his Wife, being Tenants for Life, Remainder to Truſtees to raiſe 6000 J. 


Portions, Remainder in Fee, A. and M. by Deed created a Term for raiſing another 6000 J. 
for ſuch Perſons as M. ſnould appoint; with Power for A. and M. jointly to revoke the 
Uſes. They mortgaged Part thereof for 200 J. having before by Deed revoked pro tanto 


the former Uſes; the Mortgage recited both the Power of Revocation, and the Execution 
of it. M. by Will appointed the 6000 J. to the Plaintiffs, and died; afterwards A. married 
Defendant, and jointured the Premiſſes upon her; in the Settlement was an Exception of 
the Truſt for the 6000 J. Portions, and of the Mortgage, but no Mention made of the 
other 6000/. Upon a Bill brought for the 6000 J. appointed by M. it was inſiſted that the 


ſecond Wife was a Purchaſer without Notice of this Incumbrance; but per Cur. There 


was ſufficient Notice in Law, or an implied Notice ; for the Mortgage was excepted in the 
Jointure, ſo that they could not be ignorant of the Mortgage, and therefore ought to 


have ſeen that, which would have led them to the other Deeds, in which, if purſued 
from one to another, the whole Caſe muſt have been diſcovered to them. Chan. Caſes 


287 to 291. 


A Purchaſer having Notice of a Settlement made after Marriage, ought to have inquired 
of the Wife's Relations, who were Parties to the Deed, whether it was voluntary, or made 


purſuant to an Agreement before Marriage, and having Notice of the Deed, muſt at his 


Peril purchaſe, and be bound to the Effect and Conſequence of the Deed. 2 Vern. 384. p 


( P) Of Diſputes between Purchaſers. 


A PAROL Axreement for a Purchaſe and Poſſeſſion delivered, was decreed to be per- 
| formed againſt a ſubſequent Purchaſer with Notice, who had a Conveyance, and paid 
his Money. ern. 363. 2 | | | | | 

Where a Writ of Dower was brought againſt ſeveral Purchaſers, the Court directed that 


the Sheriff ſhould charge them all proportionably, though otherwiſe the Sheriff might have 


charged them all our of one Party, and the Party ſhould have no Remedy at Law ; but in 


Equity they ought all to be equally charged; and therefore the Court gave this Direction. 


Freem. Rep. 227. Ts 

Plaintiff and Defendant ſeverally purchaſed the ſame Reverſion expectant on the Death of 
Tenant for Life. Plaintiff brought a Bill to examine Witneſſes to preſerve their Teſtimony, 
and to be admitted to try his Title in the Life of Tenant for Life. But as the Purchaſer was 


a Defendant, the court would do nothing in it, but diſmiſſed the Plaintiff's Bill, and he 


loſt his Land for want of examining his Witneſſes, Cited by Lord Commiſſioner Rawlinſon 
in the Caſe of Hitchcock v. Sedgwick, as the Caſe of Seybourn v. Clifton, 2 Vern. 159. 


Abr. Ca. Eg. 354. p. 3. Nelſon (in his Reports in Chancery, p. 125.) has the ſame Caſe by 
the Name of Seabourn v. Chilſton thus: the Plaintiff's Father and Mother in their own 
Vol. I. Er T 1 | 


where there is 
a Settlement. 
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Purchaſe. 


conveyed io Purchaſers. 


Right were ſeiſed in Fee of the Lands in Queſtion, in which one P. had an Eſtate for Life, 
and in 1643. they covenanted to levy a Fine thereof to the Uſe of the Father and Mother 
for Life, and the Survivor of them, Remainder to their firſt Son (the Plaintiff) in Tail Male, 
with ſeveral Remainders over. The Father ſurvived, and then forged another Deed, de- 
claring the Uſes of the Fine to be to the Father and Mother, and to the Survivor of them, 
and to his or her Heir. Under which Deed Defendant purchaſed the Lands of the Father, 
who is ſince Dead, and P. the Tenant for Life being {till diving, the Plaintiff exhibited his 
Bill to perpetuate the Teſtimony of Witneſſes, to prove the true and diſprove the forged 
Deed. The Defendant demurred as being a real Purchaſer under the pretended Deed, be- 
lieving it was a true and real Deed ; therefore it being to draw under Examination a Matter of 
Forgery againſt a dead Perſon, who could not anſwer for himſelf, and to get Aid to impeach- 

a real Purchaſer, he inſiſted he ought not to Anſwer. And upon Debate it appearing that 
the Tenant for Life was ſtill living, fo that the Plaintiff could not try his Title at Law, and 
that the Chancery is obliged to preſerve a Title at Law, which by ſuch Impediment could 
not at preſent be tried, the Demurrer was over-ruled. _ e . 

V. on Marriage with M. (in Conſideration of 6000 J. Portion, mentioned as received by 


him with M. an Infant) covenanted with B. and C. Truſtees, that if he and his Wife lived 


ſeven Years, then in three Months afterwards to lay out 10, ooo J. in a Purchaſe, and ſettle 
it on himſelf for Life, and on M. for her Jointure, Sc. and if he died before a Settlement 
made, to leave her 10,0007. and confeſſed a judgment to B. and C. for Performance of 
Covenants; 1500 J. of the Wife's Portion was laid out in purchaſing an Annuity of 100 J. 
per Annum in the Exchequer, in the Name of C. and he gave a Declaration of Truſt to “/. 
that his Name was uſed in Truſt for him, his Executors and Adminiſtrators. H. lent “. 
1000 J. on his aſſigning the Annuity, and depoſiting the Tallies and Orders with him, H. 
brought a Bill to compel C. to aſſign the Truſt for ſecuring his 10007. But on a Croſs Bill. 
M. inſiſted that the Annuity purchaſed in C.*'s Name was to be as a Pledge till the Marriage 
Agreement performed, and that the Tallies, &c. were depoſited in C.*'s Hands for that Pur- 
poſe ; but that her Huſband perſwaded her to take them out of his Hands, on Pretence 
they were not ſafe there; and ſhe having ſo done, he afterwards took them out of her Ca— 
binet, and delivered them to H. The Counſel for H. inſiſted, that whatever private Agree- 
ment might be between J. and his Wife, as he had not heard of it, it could not bind hing, 
being only by Parol, and void by the Statute of Frauds, and that a Parol Agreement could 
not be tacked to a written one. But Cowper C. diſmiſſed the Bill of H. and decreed 1c07. 

a Year to M. her Huſband being broke, and ſaid that though Parol Agreements are bound 
by the Statute, and that Agreements are not to be part Parol, and part in Writing, yet a 
Depoſit or collateral Security is not within the Purview of the Statute ; and ſaid that M. 
who was married in her Infancy, and her Truſtees who had made an improvident Agreement 
in Writing, did well afterwards, upon Recollection, to get that Depoſit for Performance of 


the Agreements. Hales v. Vanderchem, Mich. 1708. 2 Vern. 617. 


F. in Conſideration of the Marriage, and 4000 J. Portion, covenanted with K. that within 
ſix Months after K.'s Requeſt he would ſettle all his Lands in B. to the Uſe of himſelf for 
Life, Remainder to Truſtees to preſerve contingent Remainders, Remainder to E. his intended 
Wife for her Jointure, Remainder to the firſt, &c. Son of the Marriage in Tail Male, Re- 

mainder to Truſtees for five hundred Years, to raiſe 000 J. for Daughters Portions. The 
Wife died, leaving no other Iflue than one Daughter; F. married a ſecond Wife, and ſet- 
tled the greateſt Part of the Lands in the Articles, without giving Notice of the Articles, 
and had Iſſue a Son and a Daughter by her, and died Inteſtate. It was held by the Maſter 

of the Rolls, that this ;0007. ought to be made good out of the real Eftate contracted to 


be ſettled, ſuppoſing that ſuch Part thereof as is left unſettled be ſufficient z but that it muſt 


be agreed that the Lands actually ſettled by F. on his ſecond Marriage without Notice, is 
a good Settlement, (though it be a Breach of Truſt) and muſt take Place againſt the Ar- 
ticles, no more Lands being liable to the Articles than are omitted out of the Settlement 
on ſuch ſecond Marriage. And Lord Chancellor King ſignified the Opinion of Mr. Juſtice 
Price to be (as to this Point) that the Lands not included in the Settlement made on the ſe- 

cond Marriage, muſt ſtand liable for raiſing the ſaid Daughters Portions, 2 Will. Rep. 


436, 447. 


See ſeveral Chapters hereafter concerning the different Deeds or Inſtruments whereby Efates are 
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thoſe whoſe Eſtate he has in the ſaid Manor, have, Time out of Mind of Man, had, and 
uſed to have Common of Paſture, Cc. in ſuch a Place (being the Land of another) as ap- 
pertaining to the ſaid Manor. Wood's Inſt. B. 2. c. 3. cites Lit. 170, 183. Inſt. 213. 5. 115. 4. 


Ch. 2. f. 4. Phaeſcription. E 
8 E G T. 
F claiming 7 11e fo Eflates by Preſeription. 
RESCRIPTION i is a Title by Uſe nd Time allowed by Law. Inft. 1 13. 4. | Preſcription, 
| P It ſuppoſes a Deſcent or Purchaſe originally. Mocd's Inſt. B. 1. c. 3. what. 


To make ſuch a Title to an Inheritance, the Time by Common Law is, Time whereof there 
is no Memory of Man to the contrary ; which is no limited Time. Hood's Inſt. B. 1. c. 3. cites 


Lit. 170. Inſt. 115.a.& b. 2 Infl. 95, 96, 238, 653. 


By Statutes Preſcription may be within Memory. 2 Inſt. B. 2. c. 3. 

A preſcription properly ſo called, (as it relates to an Inheritance) is to be Time out of In what 
Mind, and is for the moſt part Perſonal, being made in the Name of a certain Perſon and Names mate, 
his Anceſtors, or thoſe whoſe Eſtate he has, or of a Body Politick and their Predeceſſors; and who may 


as when F. S. ſeiſed of the Manor of D. in Fee, ſhews that he and his Anceſtors, and all bal 


121. 2. Vent. 386, 387, Ce. 
Tenant in Fee- ſimple ought to preſeribe i in his own Name: Tenant for Life, Years, or at 


85 Will, in the Name of him who has the Fee. Bid. 


A Park. keeper for Life cannot preſcribe in himſelf and Predeceſſors to have ſuch Profits 
as incident to his office, becauſe he has not any Intereſt in the Office in Perpetuity, neither 
is there any Inheritance in it; and a Man cannot preſcribe to the Incidents, unleſs he can 
preſcribe to the principal Thing. Dyer 70. 

Leſſee for Life cannot preſcribe Hows, but he and him in Remainder may preſcribe to- 
gether, both being but one Eſtate. Q. Leon. 177. 


Natural Perions cannot gain or be charged by a general Preſcription from their Anceſtors; 


though Bodies Politick may gain or be bound by Preſcription only. Wood's Inſt. B. 2. c. 3. 


A Corporation may preſcribe by a Que Eſtate in their Borough. Ld. Raym. 386. 
Occupiers cannot preſcribe for an Intereſt, as Common, &c. L4. Raym. 406. 
Tenants in Common may be by Preſcription, but not Jointenants, becauſe there is a Survivor- 
ſhip betwixt them; nor Tenants at Will. In that Caſe of Tenancy in Common, one may 
make Title to Lands by Preſcription. Lit. 310. It. 114. b. 195. b. 
A Corporation cannot preſcribe in themſelves without ſhewing that they are a Corporation 


by Preſcription. LA. Raym. 558. 


Preſcription may he laid in a great many, where it tends but to claim an Eaſement or 
Diſcharge, not Matter of Intereſt and Profit. Wood's Inſt. B. 2. c. 3. 

Preſcriptions for Intereſts and Profits are extinguiſhed by Unity of Poſſeſſion, but not 
Preſcriptions for Eaſements. 2 Ld. Raym. 1400. 


A Man may preſcribe that all the Inhabitants of the Pariſh have uſed to be buried in the 


: Church-yard, Sc. though they are not a Corporation. Mid. 


Inhabitants, unleſs they are incorporated, cannot preſcribe to Matters Bf Profit in alieno 


ſolo, but they may for Matters of Eaſement, as for a Way to a Church, Sc. or for Matters. 


of Diſcharge, as for a Modus Decimandi, or to be diſcharged of Tithes or Toll. 6 Rep. 
59, Sc. 


"He that would have a Thing that lies in Grant by Preſcription, muſt preſcribe in himſelf In Grant. 


and his Anceſtors, whoſe Heir he is by Deſcent; not in himſelf and thoſe whoſe Eſtate he 


has, (unleis the Que Eſtate is but a Conveyance to the Thing claimed by Preſcription, as in 
the former Caſe); for he cannot have their Eſtate that lies in Grant without Deed, which 
ought to be ſhewed to the Court. But of Things that are appendant to a Manor, Lands or 
Tenements, it is otherwiſe, becauſe the Manor, Se. might paſs without Deed. Hood's Inſt. 
B. 2% 3. 


Nothing can 6 preſcribed for, which cannot be raiſed b Grant at this Day. Wood's of what 


Int. B. 2. c. 3. cites Finch 132. Vent. 387. 2 Roll. Abr. 264. Things. 


One cannot make Title to Land 25 Preſcription, but only to Rent or Profit out of Land. 
Tbid. 


It relates to a Fee · ple and is always applied to incorporeal Inheritance. Wood's Inſt. 


B. 2. c. 3. cites 4 Rep. 31, 32. Inſt. 115. 5. 2 Inſt. 720. 6 Rep. 60. 


No one can preſcribe againſt the King, where he has an Eſtate permanent, and a certain 


| Intereſt, nor againſt an A of Parliament.” N Inſt, B. 2. c. 3. cites 7 Rep. 28. Inſt. 


41. b. 113.4. 114. a, & b. 
4 _ | Though 


7 2 Pꝛeſcription. 

Though regularly a Man cannot preſcribe or alledge a Cuſtom againſt a Statute becauſe 
it is Matter of Record, and is the higheſt Proof and Matter of Record in Law; yet a Man 
may preſcribe or alledge a Cuſtom againſt an Act of Parliament, when his Prelcription or 
Cuſtom is ſaved or preſerved by another Act of Parliament. Co. Lit. 115. 2 

None can preſcribe directly to Goods and Chattels of Traitors, Felons, Felons of them- 
ſelves, Fugitives, of thoſe that are put in the Exigent, Deodands, Conuſance of Pleas, to 

make a Corporation, to make a Coroner, c. But one may make Title by Uſage or Pre- 
ſcription only to Treaſure-Trove, Waits, Eitrays, Wreck of Sea, to hold Pleas, Courts-Leer, 
Hundreds, to have a Park, Warren, Royal Fiſhes, Fairs, Markets, Frank-Foldage, the 
Keeping of a Gaol, Toll, to have a Corporation by Preſcription, Sc. Mood's Inſt. B. 2. c. 3. 

B. being ſeiſed of the Manor of D. he and all thoſe whoſe Eſtate he has in the ſaid Manor, 
Time out of Mind have had Liberty of Foldage in the Town of D. Et pro melicri poſiu- 
ratione omnium ſuorum, the Inhabitants of the ſaid Town having any Lands therein might 
ere& Hurdles in their Lands, with the Leave of the Lord of the Manor, and not otherwiſe. 
B. had let the ſaid Manor to P. and L. had erected Hurdles without Licence, ſo as the Profits 
of his Foldage is impaired by it. It was objected that the Preſcription is not good, for it is 
againſt Law and common Right to abridge the Subject of the Profits of his Lands: But per 
Cur', the Preſcription is good, for it only reſtrains the Tenant from erecting Hurdles. Leon 11. 

Preſcription, © A Preſcription muſt not be laid in an Uncertainty, or in the Digun#7ve, nor againſt the pub- 
how laid. ick Good; as, to do a Thing which is a Nuſance, Cc. nor againſt Reaſon or Keligion, nor 
as to a mere Negative. Wood's Inſt. B. 2. c. 3. cites 2 Roll. Abr. 205, 270. | 
When a Tile The Title being once gained by Preſcription or Cuſtom, it cannot be loſt by Interruption 
by Preſcription of the Poſſeſſion for ten or twenty Years; but it may be loſt by Interruption in the Right; as 
may be loſt. if one has had a Rent or Common by Preſcription, Unity of Poſſcſſion (or a Poſſeſſion of 
the Land with the Rent or Common) of as high and durable Eſtate, is an Interruption in the 
Right. Wood's Inſt. B. 2. c. 3. cites Inſt. 114. 5. 2 Inſt. 653, 654. 2 Roll. Ar. 271. 8 
A Modus Decimandi being alledged by Preſcription for Tiches of Lambs; the Payment of 
the Tithe Lamb in Specie for twenty Years laſt paſt did not deſtroy the Preſcription. id. 
If one that has Title to a Common by Preſcription takes a Leaſe of the Land, after the 
Expiration of the Leaſe he may ſtill claim by Preſcription, for the Suſpenſion was only of 
the Poſſeſſion. id. „„ | IE 
Though a Houſe or Mill falls by Default of the Owner, or otherwiſe, he may rebuild it 
upon. the ſame Foundation; and all thoſe Things that were appendant or appurtenant to it 
ſhall continue. YYood's Inſt. B. 2. c. 3. cites 4 Rep. 87. . . 
A Corporation that has Privileges by Grant or Prefcription, though they are incorporated 
by another Name, yet the new Body ſhall have all the Privileges that the old one had. 
Wood's Inſt. B. 2. c. 3. 8 5 8 
If a Court held by Preſcription is granted and confirmed by the King's Letters Patent, 
this does not deſtroy the Preſcription; but the Court may be held by Preſcription as before. 
24. Ibid. cites 2 Roll. Abr. 271. | : EY „ 
And if one claims any Thing by Preſcription, and alſo by Charter, if the Charter is not 
1 to the Preſcription, it ſhall be good by way of Confirmation, as ſome affirm. Mood's 
uſt. B. 2. c. 3. | . OE | 
The Differ- There is i Difference between a Preſcription, Cuſtom and Uſage ; Preſcription has reſpect to 
8 between a certain Perſon, who by Intendment may have a Continuance for ever; as for inſtance, he, end 
Con, and all thoſe whoſe Eſtate he has in ſuch a Thing, this is a Preſcription. Nel. Abr. 1277. 
Uſage, But a Cuſtom is local, and is alledged in no Perſon, but is within ſome Manor or other Place: 
| As, that there is ſuch a Cuſtom Time out of Mind within the Manor of A. that all the Copy- 
holders of the ſaid Manor have had and uſed to have Common of Paſture, Cc. in ſuch a Waſte 
of the Lord, Parcel of the ſaid Manor, &c. Wood's Inſt. B. 2. c. 3. Inſt. 113. B. Nel. Abr. 1277. 
2 Thus it muſt be, when a Copyholder alledges a Caſtom againſt his Lord; for a Copy holder 
978. ur cep. cannot lay a Preſcription in himſelf and his Anceſtors, by Reaſon of the Baſeneſs of his Tenure; 
therefore this is allowed for Neceſſity; but when he claims Common or other Profit in the Soil 
of a Stranger, he muſt preſcribe in the Name of the Lord of the Manor, (viz.) That the Lord 
of the Manor and all his Anceſtors, and all thoſe whoſe Eſtate he has, have had Common 
: in ſuch a Place for themſelves and Tenants at Will, Sc. Wood's Inſt. B. 2. c. 3. | 
* eng in Cuſtom is local, and alledged in no Perſon; and this ſerves for them who cannot preſcribe 
| 40 beton. in their own Name, nor in the Name of any certain Perſon ; as Inhabitants of a Town, &c. 
1 MWood's Inſt. B. 2. c. 3. 1 . „„ 5 
5 Alſo a Cuſtom may be alledged, when it is referred to inſenſible Things; as, that all ſuch 
| Lands are deviſable, Sc. Wood's InP. B. 2. c. Ss | Ee | 
Uſage. _ Uſage differs both from Preſcription and Cuſtom ; for Uſage may be either to Perſons or 
Places, as to Inhabitants of a Town to have a Way, or to ſuch a Hundred in ſuch a County : 
| | SD © Thus 
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: F SC H EA T, Eſcharts, is a Word of Art, and derived from the French Word Eſchear, Eſcheat. 


to inquire of all caſual Profits and to ſeiſe them into the King's Hands. Co. Lit. 13. 4. 92. 


Ch. 25. 4 © Preſcription. RE” 


£ 9 


6 Thus Tenant for Life cannot © preſet, but he ſhall have the Benefit of an Uſage. Nel. Abr. 
1277. 


But to ſpeak i in general of Cuſtoms and Preſeriptions without Diſtinction. | | 

To Cuſtoms and "Preſeriptions, Pelſeſſon and Time are inleparably. incident. Wad's 25 The Incidents 

B. 2. c. 3- Cites 1 Inſt. 113. b. 114. 4. 115. 4: inſeparable to 
Poſſeſſion muſt be long, continual and peaceable. Wood's Inſt. B. 2. c. 3. | 2 
Time (as has been faid) by Common Law muſt be beyond the Memory of Man. Bid. ; 
But if there is a ſufficient Proof by Record or Writing to the contrary, then it is within 


the Memory of Man. Did. 


From what has been ſaid, it may be obſerved, that a Preſcription i is properly a Title or 


Claim of a real Intereſt or Profit i in the Land of another; which in Actions at Law muſt be 
| ſtrictly pleaded according to certain Rules; and are not like Cuſtoms, or improper Preſcrip- 


tions, that are by Way of Diſcharge, or for Eaſements, or for Matters of perſonal Exemp- 


tion or Privilege. 
As to Title by Preſcription in Lands by Fine and Ny ſee concerning Fines, poſtea, 


ann 


ES 
Of « argu ring real Eſtates by Eſcheat. 


The Deriva- 
tion and Sig- 


(id eſt) Cadere, Excidere or Accidere, and ſignifies properly when the Lands fall to the 


Lord of whom they are holden, by Accident, and unlooked for; in which Caſe we ſay, the nification of 


Fee is eſcheated. Co. Lit. 13. 4. 92. 6b. the Word. 
And of this Word Eſchaeta comes Eſchaetor, an Eſcheator, ſo called becauſe his Office is Eſcheator. 
2. G. 
Property of Lands by Eſcheat, is where the Owner died ſeiſed of the Lands in Poſſeſſion prey to 
without Child or other Heir; thereby the Land, for want of other Heir, is ſaid to eſcheat Eſcheat. 


to the Lord of whom it is holden. Bac. L. Tracks 130. Shaw's Bac. Vol. 2. p. 246. 


This want of Heir happens principally i in two Caſes: Firſt, where the Land's Owner is a Cauſes of 


. Baſtard. Secondly, where he is attainted of Felony or Treaſou. For neither can a Baſtard As 
have any Heir, except it be his own Child; nor a Man attainted of Treaſon, although it be (1) Baſtardy. 
his Own Child. Bac. L. Traffs 131. Shaw's Bac. Vol. 2. p. 246. 


Upon Attainder of 7. reaſon the King is to have the Land, although he be not the Lord of (2) Attainder 


of Treaſon, 


whom it is held, becauſe it is a Royal Eſcheat. But for Felony it 1s not ſo, for there the King x Felony, &c. 


is not to have the Eſcheat, except the Land be holden of him: And yet where the Land is 
not holden of him, the King is to have the Land for a Year and a Day next enſuing the Judg- 


ment of the Attainder, with a Liberty to commit all Manner of Waſte all that Tear in 


Houſes, Gardens, Ponds, Lands and Woods. 141d. 


An Eſcheat may be either per defedtum ſanguinis, or per delictum Tenentis. Co. Lit. 13. a. 


BY b. Godb. 211. S. P. per Coke. 


But in Caſe of an Attainder of Felony, the Eſcheat to the Lord is per defectum Tenentis, and 


not Deſcending the Conſequence of the Corruption of Blood; but in Caſe of Treaſon, the 
Lands come to the Crown as an immediate Forfeiture, and not as an Eſcheat. Salk. 85. 


Lands held of the King, as of an Honour, come to him by common Eſcheat; as the Te- 


nant's dying without Heir, or committing Felony, theſe Lands are Part of the Honour, 


2 tnft. 64. 4 Tnft. 224. & vide Kelw. 104. 6. 2 Rol. Rep. 251. 
Otherwiſe if forfeited for Treaſon, for then it comes to the King by reaſon of his Perſon 


and Crown; and if he grants them over, Sc. the Patentee ſhall hold of the mg in chief, 
and not of the Honour, 2 Inſt. 64. 


If one ſeiſed in Fee of a Fair, Market, G Rent-Charge or Seck, Warren, Cor- 


5 rody, or other Inheritance not holden, is attainted of Felony, the King ſhall have the Profits 
of them during his Life; but after his Death they cannot deſcend; becauſe his Blood is cor- 
rupted, nor eſcheat, becauſe not holden, but periſh and are extinct 'by Act in Law. 3 Inf. 21. 


It the Tenant be diſſciſed, and the Diſſeiſee dies without Heir, during the Continuance of 


the Diſſeiſor, this Kight ſhall eſcheat to the Lord. 3 R. 2, Entry Congeabie 38. 3 Danv. 


136. 3 Co. 35. 5. S. P. 1 Roll. Abr. $16. 
If the Teuat be diſſeiſed, and the Diſſeiſor by Fine grants and renders the Land to one in 


ö Tail, the Remainder to another in Fee, and after the Tenant in Tail dies without Iſſue, and 


he in Remainder enters, and after the Diſſeiſee dies without Heir, this Right ſhall not eſcheat 


to the Lord, becauſe he had another Tenant by Title in the Life of the Diſſeiſee. 3 K. 2. 
OP Congrane 38. e 35 1 Roll. Asr. 816, 10 Vin. 143. b 


— 


Sö;—Lz 1 


5 „ Elcheat. 


If a Diſſeiſor makes a Feoffment, or dies ſeiſed, and aſter the Difleiſce lies without Heir, 7 
there thall be no Eicheat, becauſe the Lord hath a Tenant by Title. Co. Lit. 268. b. Hob. 1 


142. 


the Tenant dies without Heir, the Land ſhall eſcheat; for at the Time of the Eſcheat, the 
Seigniory remained, the Seiſin of the Services was wanting. 4 Co. 125. 4. 


If an Infant, or Non Compos, in Perſon makes a Feoffment, and after dies without Heir, 


the Land mall not eſcheat. 4 Co. 11. a. 


Otherwiſe if made by Letter of Attorney, for then the Feoffment is void. 4 Co. 125. a. 
7 bings to be In theſe Eſcheats two Things are eſpecially to be obſerved ; (1 ) the Tenure of the Lands, 
or/-rvedin becauſe it directs the Perſon to whom the Eſcheat belongs, viz. the Lord of the Manor of 
Eſcheass. whom the Land is holden. (2) The Manner of ſuch Attainder which draweth with it the 


Eſcheat. Bac. L. Tracts 131. Shaw's Bac. Vol. 2 p. 246. 


(i) The Te- 


nure. Crown either mediately or immediately, and that the Eſcheat appertainerh to the inimediate Lord, 


and not to the mediate Ibid. 
The Conque- The Reaſon why all Land is hold of the Crown immediately, or by Meſue Lords, is this: 
ror got ail the The Congueror got by Right of Conqueſt all the Lands of the Realm into his own Hands in 


ara og Demejne, taking from every Man all Eſtate, Tenure, Property and Liberty of the ſame, 


Realn | 
Di bleach. (Except Religious and Church Land, and the Land in Ken ;) and till as he gave any of it out 


and reſerved Gf his Hand, he reſerved ſome Reſtitution of Rents or Services, or both, to him and to his 


Rents and F{;jirs; which Reverſion is that which is called the Tenure of Land. Thid. 

phi In which Reverſion he had four Inſtitutions, exceeding politick, and ſuitable to the State 
of a Conqueror. Bac. L. Tracts 132. ' Shaw's Bac. 246. 

Enights Ser- 

VICE. 

1. Marriage riages in Amity z and for that Purpoſe ordains, that if theſe of his Nobles, Knights and Gen- 

of the Wards, tlemen, to whom he gave great Rewards of Lands ſhould die, leaving their Heir within Age, 


King ſhould have the beſtowing of ſuch Heirs in Marriage in ſuch a Family, and to ſuch 


| Perſons as he ſhould think meer; which Intereſt of Marriage went ſtill 9 9 895 in every Te- 


nure called Knight-Service. 
2. Horſe for The ſecond was, to the End that his people ſhould till be continued in Warlike Exerciſes 
Service. and able for his Defence. When therefore he gave any Portion of Lands, that might make 


the Party of Abilitics or Strength, he withal reſerved this Service, that that Party and his 
Heirs having ſuch Lands, ſhould keep a Horſe of Service continually, and ſerve upon him- 


ſelf when the King went to Wars; or elſe having Impediment to excuſe his own Perſon, 


'ſhould find inother to ſerve in his Place; which Jervice of Horſe and Man is a Part of that 


Tenure called Knight- Service. Shaw's Bac. Vol. 2. p. 247. Bac. L. Tradls 232. 


But if the Tenant himſelf was an Infant, the King was to hold this Land himſelf until he 


came to full Age, finding him Meat, Drink, Apparel, and other Neceſſaries, and finding a 


Horſe and Man with the Overplus, to ſerve in the Wars as the Tenant himſelf ſhould have 


done if he was of full Age. Did. 
But if this Inheritance deſcended upon a Woman that could not ſerve by ber Sex, then the 


King was not to have the Lands, ſhe being of fourteen Years of Age, becauſe ſhe was then 


able to have an Huſband that might do the Service in Perſon. Did. 


3. Homage The third Inſtitution was, that upon every Gift of Land the King reſerved a Pots and an 


aud Fealty. Ogth to bind the Party to his Faith and Loyalty ; that Vow was called Homage, the Oath 


'Fealty. Bac. L. Trafs 133. Shaw's Bac. Vol. 2. p. 247. 
Homage was to be done kneeling, holding his Hands between the Knees of the Lord, ſay- 


ing in the French Tongue, I become your Man of Life and Limb, and of earthly Honour. Ibid. 


Fealty was to take an Oath upon a Book, that he would be a faithful Tenant to the King, | 


and do his Service, and pay his Rents according to his Tenure, Bid. 
4. Primier The fourth Inſtitution was, that for Recognition of the King's Bounty by every Heir ſuc- 
__ ceeding his Anceſtor in thoſe Knight- Service Lands, the King ſhould have Primier Seiſin of 
the Lands: which was one Year's Profit of the Lands; and until that was paid, the King 
was to have Poſſeſſion of the Land, and then to reſtore it to the Heir; which was the very 


Cauſe of ſuing Livery, and that as well where the Heir had been in Ward as otherwiſe. id. 
Theſe before mentioned be the Rights of the Tenure, called 'Knight-Service in Capite, 
which is as much as to ſay, Tenura de perſona regis, and Caput being the chiefeſt Part of the 


Perſon, it is called a Tenure in Capite, or in chief. Ibid. 


Aid Money. Aid. Money to make the King's eldeſt Son a Knight, or to marry his eldeſt-Daughter, was | 
| likewiſe due to his Majeſty from every one of his Tenants in Knight-Service, who hold by 
a whole Fee 20s. and from every Tenant in Socage, if his Lands be worth 204, per Ann. 


20 . ie bt the Bottom of the ſame P 5. 
Eſcuoge 


Though a Lord hath not been ſeiſed of his Services within the Time of Limicution; yet if 


Concerning the Tenures of Lands, it is to be underſtood, that all Lands are e holden of the 


The firſt was, that ſeeing his People to be Part Normans, and Part Saxons, the Normans 
he brought with him, the Saxons he found here; he bent himſelf to conjoin them by Mar- 


a Male within twenty-one, and a Female within fourteen Years, and unmarried, then the 
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FE ſcuage was alſo due from his Tenants by Knight- Service, when his Majeſty made a Elcuage: 
Voyage Royal to War againſt another Nation, thoſe of his Tenants who did not attend him 
there for forty Days with Horſe and Furniture fit for Service, were to be aſſeſſed in a certain 


Sum by Act of Parliament, to be paid to his Majeſty, which Aſſeſſment is called Eſcuage. 
ii, | 


And it is alſo to be noted, that as this Tenure in Capite by Knight- Service generally was a Grand Ser- 
great Safety to the Crown, ſo alſo the Conqueror inſtituted other Tenures in Capite neceſſary Jeanty. 
to his Eſtate; as namely, he gave divers Lands to be holden of him by ſome ſpecial Ser- Petty Ser- 


vice about his Perſon, or by bearing ſome ſpecial Office in his Houſe, or in the Field, which Jeany- 
had Knight-Service and more in them, and theſe he called Tenures by Grand Serjeanty. Alio 


he provided upon the firſt Gift of Lands, to have Revenues by continual Service of piough- 


ing his Land, repairing his Houſes, Parks, Pales, Caſtles, and the like; and ſometimes to 
| have a yearly Proviſion of Gloves, Spurs, Hawks, Horſes, Hounds and the like; which 
' Kind of Reſervations are alſo called Tenures in Chief, or in Capite of the King; but they are 
not by Knight-Service, becauſe they required no perſonal Service, but ſuch Things as the 


Tenants may hire another to do, or provide for by Money. And this Tenure is called a 


| Tenure by Socage in Capite, the Word Socagium ſignifying the Plough ; howbeit in this latter 
Time, the Service of ploughing the Land is turned into Money Rent; and ſo of harveſt 
Works, for that the Kings do not keep their Demeſne in their own Hands, as they were wont 


to do; yet what Lands were de Antiquo dominio coronæ, it well appeareth in the Records of 
the Exchequer, called the Book of Domeſday. And the Tenants by Antient Demeſne have 
many Immunities and Privileges at this Day, that in antient Times were granted unto thoſe 

Tenants by the Crown; the Particulars whereof are too long to ſet down. Bac, L. Tris 
134. Shaw's Bac. Vol. 2. p. 247, 248. x 


The Tenures in Capite, as well that by Socage, as the others by Knight-Service, have 


this Property; that the Tenants cannot alien their Lands without Leave of the King : If 


they do, the King is to have a Fine for the Contempt, and may ſeize the Land, and retain 


It until the Fine be paid; and the Reaſon is, becauſe the King would have a Liberty in the 


Choice of his Tenant, ſo that no Man ſhould preſume to enter into theſe Lands, and hold 
them (for which the King was to have theſe ſpecial Services done him) without the King's 
Leave; this Licence and Fine, as it is now digeſted, is eaſy and of Courſe. Bac. L. Trafs 


134, 1335. Shaw's Bac. 248. 


There is an Office called the Office of Alienation, where any Man may have a Licence at a Office of 
. reaſonable Rate, that is, at the third Part of one Year's Value of the Land moderately rated. Alienation, 
A Tenant in Capite by Knight-Service or Grand Serjeanty, was reſtrained by antient Statute, 


that he ſhould not give nor alien away more of his Lands, than that with the reſt he might 


be able to do the Service due to the King; and this is now out of Uſe. Bac. L. Tra#s 135. 
. Shaw's Bac. 248. | 5 | | | 5 | | 
And it is to be noted, that all thoſe that held Lands by the Tenure of Socage in Capite Tenants by 
(although not by Knight-Service) could not alien without Licence, and they were to ſue Li- 88 in 
very and pay primier Seiſin, but not to be in Ward for Body or Land. Bid. 3 
But now by Statute 12 Car. 2. c. 24. All Tenures by Kuight- Service and Socage in Capite What Tenures 
are turned into Common Socage, and diſcharged of Homage, Livery, primier Seiſin, Ward- and Services 
-ſhip, Fc. which were at Law incident to ſuch Tenures, and Aids pur file Marrier, & pur — 
Faire fitz Chivalier. And any Father (though under twenty-one) may by Act executed, or Statutes. 
by Will in Writing, diſpoſe of the Tuition of his Children, as long as they ſhall be under 
twenty- one Years of Age, to ſuch Perſons (except Popiſh Recuſants) and in ſuch Manner as 
he thinks fit. 9 | 


In Imitation of the King's Policy in theſe Inſtitutions of Tenures, the great Men and Gen- How Manors 
tlemen of this Realm did the like as near as they could: Thus, when the King had given to were at firſt 


.any of them two thouſand Acres of Land, the Party purpoſing in this Place to make his Dwel- created. 


ling, or (as the old Word is) his Manſion-houſe, or his Manor-houſe, deviſed how he might - 


make his Land a complete Habitation to ſupply him with all Manner of Neceſſaries; and for 
that Purpoſe, he would give of the uttermoſt Parts of theſe two thouſand Acres, one Hun- 


dred or two Hundred Acres, or more or leſs, as he ſhould think meet, to one of his moſt Knight- 


truſty Servants, with ſome Reſervation of Rent to find a Horſe for the Wars, and go Service. 
-with him when he went with the King to the Wars, adding Vow of Homage, and the 
Oath of Fealty, Wardſhip, Marriage, and Relief. This Relief was to pay five Pounds Relief. 


for every "Knight's Fee, or after the Rate for more or leſs at the Entrance of every Heir; 
which Tenant ſo created and placed, was called a Tenant by Knight-Service, and not by his 

own Perſon, but of his Manors; of theſe he might make as many as he would. Then 
this Lord would provide that the Land which he was to keep for his own Uſe, ſhould Socage. 
be ploughed, and his Harveſt brought Home, his Houſe repaired, his Park paled, and 


the 
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many Days, of his Land, ard certain Harveſt Works or Days in the Harveſt to Labour, or 


to repair the Houſe, Park, Pale, or otherwiſe, or to give him for his Proviſion Capons, 
Hens, Pepper, Cumin, Roſes, Gilliflowers, Spurs, Gloves, or the like; or to pay him a 


certain Rent, and to be ſworn to be his faithful Tenant, which Tenure was called a Socage 
Tenure, and is ſo to this Day, though moſt of the Ploughing and Harveſt Services are 

i turned into Money Rents. Shaw's Bac. Vol. 2. p. 248, 249. Bac. L. Tracts 136. 
Relief. ih Tenants in Socage at the Death of every Tenant were to pay Relief, which was not as 


Knight-Service was, five Pounds a Knight's Fee: But it was, one Year's Rent of the Land; 
and no Wardſhip or other Profit to the Lord. The Remainder of the two thouſand Acres 


he kept. to himſelf, which he uſed to manure by his Bond-men, and appointed” them at the 


Courts of his Manor how they ſhould hold it, making an Entry of it on the Roll of the Re- 
membrances of the Ads of his Court, yet ſtill in the Lerd's Power to take it away; and 
Villenage, or therefore they were called Tenants at Will by Copy of Court- Roll; being in Truth Bond- 


Tenure by men at the Beginning : But having obtained Freedom of their Perſons, and gained a Cu- 
Copy of ſtom by Uſe of occupying their Lands, they now are called Copyholders, and are fo privi- 


PE Ra. leged, that the Lord cannot put them out, and all through Cuſtom. Some Copyholds 
are for Lives, one, two, or three ſucceſſively ; and ſome Inheritances from Heir to Heir by 
Cuſtom ; and Cuſtom ruleth theſe Eſtates wholly, both for Widows Eſtates, Fines, Heriots, 


Forteitures, and all other Things. Shaw's Bac. Vol. 2. p. 249. Bac. L. Trafis 136, 137. 


Court Baron. 
wich the Uſe hold a Court, which is no more than to aſſemble his Tenants together at a Time by him to 


of it. be appointed; in which Court he was to be informed by Oath of his Tenants, of all ſuch © 


Duties, Rents, Reliefs, Ward ſhips, Copyholds, or the like, that had happened to him; 


which Information is called a Preſentment, and then bis Bailiff to ſeiſe and diſtrain for thoſe 
Duties, if they were denied or with-holden, which is called a Court- Baron: Wherein a Man 
may ſue for any Debt or Treſpaſs under forty * Pounds Value, and the Freeholders are to 
judge of the Cauſe upon Proof produced upon both Sides. And therefore the Freeholders 


_—— 5 of theſe Manors, as incident to their Tenures, do hold by Suit of Court, which is, to come 


Lord incident to the Court, and there to judge between Party and Party in theſe petty Actions; and alſo 


to the Tenure to inform the Lord of Duties, Rents, and Services unpaid to him from his Tenants, By 
of the Free- this Courſe it is diſcerned who be the Lords of Lands, ſuch as, if the Tenants die without 


e Heir, or be attainted of Felony or Treaſon, ſhall have the Land by Eſcheat. Shaw's Back. 
oe. Ban L. Tra 137. 138. | £ W 


What Attain- Now concerning what Attainders ſhall give the Eſcheat to the Lord; it moſt either be by 
ders ſhall give Judgment of Death given in ſome Court of Record againſt the Felon found-guilty, by Verdict, 
che Eicheat to or Confeſſion of the Felony, or elſe by Outlawry of him. Bac. L. Trafs 138. Shaw's Bac. 


. P. 250. 


Outlawry. The Outlawry proceeds thus: A Man is indicted for Felony, being not in Hold, ſo as he _ 
See Bur. Rep. cannot be brought in Perſon to appear and to be tried, inſamuch that Proceſs of a Capias is 


038, 049. therefore awarded to the Sheriff, who not finding him, returns, Non eſt inventus in balliva 


mea; and thereupon another Capias is awarded to the Sheriff, who likewiſe not finding him 


makes the ſame Return; then an Exigen? is directed to the Sheriff, commanding him to pro- 
claim him in his Conunty-Court five ſeveral Court-Days, to yield his Body; which if the She- 
riff do, and the Party yicld not his Body, he is ſaid by the Default, to be outlawed, the Co- 
roners there adjudging him. outlawed, and the Sheriff making the Return of the Proclama- 
tions, and of the Judgment of the Coroners upon the Back-fide of the Writ. This is an 


Attainder of Felony, whereupon the Offender forfeits his Lands by an Eſcheat to the Lord of 


whom they are held. 1547. | | | | ED 
Prayer of the But a Man found guilty of Felony by Verdict or Confeſſion, and praying his Clergy, and 


Clergy: thereupon reading as a Clerk, and ſo * burnt in the Hand and diſcharged, is not attainted-; 
becauſe by his Clergy he preventeth the Judgment of Death, and is called a Clerk- convict, 


*(). If not 
the ſame 


when tranſ= who loſeth not his Lands, but all his Goods, Chattels, Leaſes and Debts. Vid. | 


ported? So a Man indicted, that will not anſwer and put himſelf upon Trial, although he be by 
S:andeth this to have Judgment of preſſing to Death, yet he forfeits no Lands, but Goods, Chattels, 


mate. Leaſes and Debts, except his Offence' be Treaſon; and then he forfeits his Lands to the 
Crown. Shaw's. Bac. Vol. 2. p. 250. Bac. L. Trafts 138, 13 | 


Felo de ſe, 


dendo, & ec. Vol. 2. p. 250. Bac. L. Traits 139, | | | | 
A Man that being purſued for Felony, and flyeth for it, loſeth his Goods for his Flying, 


lying fi 
* although he return and is tried, and found not guilty of the Fact. Eid. 


relony. 


the like: And for that End he would give ſome leſſer Parcels to ſundry others, of twenty, 
thirty, forty, or fifty Acres; reſerving the Service of ploughing a certain Quantity, or ſo 


Manors being thus made at the firſt, it was reaſonable that the Lord of the Manor ſhould 


| 9. | | | 
So a Man that kills himſelt ſhall not loſe his Lands, but his Goods, Chattels, Leaſes and 
Se Defen- Debts. So of thoſe that kill others in their own Defence, or by Misfortune. Shaw's Bac. 
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So a Man indicted of Felony, if he yield not his Body te the Sheriff. until after the Exigent Vielding the 
. of Proclamation is awarded againſt him, the Man doth forfeit all his Goods for his long Stay, Body. 
although he be not found guilty of the Felony; but none is attainted to loſe his Lands, ex- 
- 6ept ſuch as have Judgment of Death by Trial upon Verdict, or their own-Conteffion, or 
that they be by Judgment of the Coroners outlawed, as before. 1bid. 
| Beſides the Eſcheats of Lands to the Lords of whom they are held, for want of Heirs, and Lands in Foe- 
by Attainder of Felony (which only hold Place in Fee fimpie Lands) there are alſo Forfeitures 1 3 
of Lands to the Crown by Attainder of Treaſon; as namely, if one who has entailed Lands 6 H. 8. 
commit Treaſon, he forfeits the Profits of the Lands for his Life to the Crown, but not to the 
Lord. Shaw's Bac. Vol. 2. p. 251. Bac. L. Tradis 139. N | 
And if a Man having an Eſtate for Life of himſelf, or of another, commit Treaſon or Tenant. for 
Felony, the whole Eſtate is forfeited to the Crown, but no Efcheat to the Lord. Did. oy, > 
But a Copybold, for Fee. ſimple, or for Life, is forfeited to the Lord, and not to the Crown; Copyhold in 
and if it be entailed, the Lord is to have it during the Life of the Offender only, and then Fee- fnple, for 
his Heir is to hase it. Rid. | | N ng 2 
The Cuſtom of Kent is, that Gavelkind Land is not forfeitable nor efcheatable for Felony: bes aka 4 
For they have an old Saying; The Father to the Bough, and the Son to. the Plough. Ibid. See "One 
more concerning Forfeitures in the two next Sections. D : 
If the Huſband was attainted, the Wife was to leſe her Thirds in Caſes of Felony and Ade. Rep Sex 
"Treaſon, but yet ſhe is no Offender ; but at this Day by the Statute Law, ſhe ſhall not loſe 208, 439. 
them for the Husband's Felony, Shaw's Bac. Vol. 2. p. 252. Bac. L. Tratts 140. 2 Atk. 427, 
If two hundred Fagots are granted to a Maſter and his Co- brethren and their Succeſſors, 526. 
to perceive from all the Lands of the Grantor, and after the Maſter and Co-brethren grant In what Caſes 
them over, and after their Corporation is diſſolved; yet the Thing granted to them ſhall b 
eſcheat to the Grantor, although it ought to have eſcheated if they had not granted it over. Grantor or 
3 Danv. Abr. 135. Popb. gi, 92. EL | _— - 
The Law is the ſame where Land, Rent, or other Thing is granted to a Corporation and 
their Succeſſors, and after the Corporation grants it over, and after is diſſolved; for this is 
all one as when it is granted to a Man and his Heirs, and he grants it over, and after dies 
without Heirs, there it ſhall not eſcheat. 3 Danv. Abr. 135. 10 Vin. 139. Co. Lit, 13. B. 
hut if Land, Rent, or other Thing be granted to a Corporation Aggregate in Fee, and 
after the Corporation is diſſolved, the Thing granted to them ſhall eſcheat to the Donor. 
3 Danv. Abr. 135. Co. Lit. x3. 5. S. P. Winch 38. Godb. 211. 55 
The Law is the ſame of a Sole Corporation. 3 Danv. Abr. 135. 10 Vin. 139. 5 
If a Man grants a Rent to another and his Heirs, and he dies without Heirs, it ſhall eſcheat 
to the Grantor, and ſhall be extinct in the Land. 3 Danv. Abr. 135. 10 Vin. 139. 
If a Man grants an Advowſon in Groſs to another in Fee, and the Grantee dies without 
Heirs, it ſeems this ſhall revert to the Grantor, not being held of any Body; for this is a 
groſs Thing, which cannot vaniſh, but ought to be in ſome Perſon; and it ſeems if the 
Grantor ſhall not have it, the King ſhall have it as ſupreme Patron. Contra Sta. Eſcbeat, it 
ſhall be extinct. 3 Danv. Abr. 135. 10 Jin. 190, | | | | 
If one Leaſe a Manor for Life or Years, and a Tenancy eſcheats, this belongs to the Ma- Who mall 
nor held in Farm, and for which the Leſſor ſhall have a General Writ; and ſuppoſe a Leaſe take Aduau- 
by him made of the Lands eſcheated, and maintain it by the ſpecial Matter. 2 If. 146. egg 
The Tenancy comes in lieu of the Seigniory. Co. 122. 4. . PTS. : 
After the Death of the Tenants for Life the Leſſor may have a Writ of Eſcheat. Kelw. 
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114. 4. | | | 8 | 5 | | 
If he that hath Title to a Writ of Eſcheat accepts Homage or Fealty of the Tenant, this By what A& 

will bar him. Co. Lit. 268. 4. | | | an Eſcheat 

Otherwiſe if he accepts Rent of the Tenant, for that may be done by a Bailiff. Co. Lil. _— pre- 

La: | e | | | | g : ; 
A By ſome, if there be Lord and Tenant, and the Tenant is diſſeiſſed, and the Diſſeiſſee dies : 
- without Heir, and after the Lord accepts the Rent from the Diſſeiſor, this is no Bar to him. | i 
1 C0 272 

Otherwiſe if he avows upon the Diſſeiſor for the Rent. Co. Lit. 268. a. 


Baut if after a Title of Eſcheat accrued, the Diſſeiſor makes a Feoffment, or dies ſeiſed, 
*F the Acceptance of the Rent from the Feoffee, or Heir, will be a Bar. Co. Lit. 268. a. 

If one attainted of Felony commits Treaſon afterwards, and is thereof attained, ' as he may 
be, becauſe the Offence is of an higher Nature than the Felony ; yet this ſhall not deveſt 
the Right of Eſcheat which by the Felony was lawfully veſtedzin the Lord, contrary to the 

Opinion of Stanford, for the Act of the Party ſhall not deveſt the lawful Eſcheat of the 
Lord. 3 Inſt. 213. | | 
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If A. as Principal, is attainted of Felony by Outlawry, and B. is after attainted as Ac- 
ceſſory by Verdict, and the Lord enters into the Lands of B. by Eſcheat, and after the 
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| 3 Inſt. 232. 2 Brownl. 220. S. P. cited ꝙ Co. 119. 6. 
At what Tis The Keie s of theſe Forfeits are theſe; That Men attainted of Felony or Treaſon, by 


Fortenures Verdict or Confeſſion, do forfeit all the Lands they had at the Time of their Offence com- 
Commence. mitted; and the King or the Lord, whoſoever of them has the Eſcheat or Forfeiture, ſhall _ 


-come in and avoid all Leaſes, Statutes or Conveyances made by the Offender, at any Time 


ſince the Offence committed. Bac. L. Traits 140. Shaw's Bac. Vol. 2. c. 251. 
But where a Man commits Felony, and before Conviction the King pardons him, by this 


Pardon the Lord ſhall loſe his Eſcheat, for the Lord can have no Eſcheat before there be an | 


Attainder, but that is prevented before by the Pardon. Owen 87. 


And the Law is clear, that if a Man be attainted for Treaſon by Outlawry ; ; but upon At- 
tainder of Felony by Outlawry, it hath been much doubted by the Law- Books, whether the 
Lord's Title by Eſcheat ſhall relate back to the Time of the Offence done, or only to the 
Date or Teſt of the Writ of Exigen for Proclamation, whereupon he is outlawed ; though 

at this Day it is ruled, that it ſhall reach back to the Time of his Fact; but for Goods, 
Chattels and Debts, the King's Title ſhall look no further back than to thoſe Goods, which 
the Party attainted by Verdict or Confeſſion had at the Time of the Verdict and Confeſſion, 
given or made, and in Outlawries at the Time of the Exigent, as well in Treaſons as Fe- 


Of ſeiſing Fe- Jonies: Wherein it is to be obſerved, that upon the Party's firſt Apprehenſion, the King's 


Ions Goods Officers are to ſeiſe all the Goods and Chattels, and preſerve them together, diſpending only 


and Chatten. ſo much out of them, as is fit for the Suſtentation of the Perſon in Priſon, without any waſting, 


or diſpoſing them until Conviction ; and then the Property of them is in the Crown, ad : 


| not before. Bac. L Trgis 140. Shaw's Bac. Vol. 2. p.251. 
Of a Purchaſe Note alſo, Thar Pts ame for Felony or Treten, have no „Cpoctty in them. t te 


by a Perſon take, obtain or purchaſe, Wave only to the Uſe of the King, until the Party be pardoned, yet 
attaimted. the Party giveth not back his Lands or Goods without a ſpecial Patent of Reſtitution, which | 


cannot reſtore the Blood without an Act of Parliament. Bid. . 
Reſtitution in So if a Man have a Son, and then is. attainted of Felony or Treaſon, and pardoned, and 
Wood. purchaſeth Lands, and hath Iſſue another Son, and dieth; the Son he had before he had his 
Pardon, although he be his eldeſt Son, and the Patent have the Words of Reſtitution to his 


Lands, ſhall not inherit, but his ſecond Son ſhall inherit them, and not the firſt.; becauſe 


the Blood is corrupted by the Attainder, and not to be reſtored by Patent alone, but by Act 
of Parliament. Bac. L. Tracss 141. 


And if a Man have two Sons, and the eldeſt is attainted in the Life of his Father, and 


dieth without Iſſue, the Father living g, the ſecond Son ſhall inherit the Father's Land; but if 
the eldeſt Son have any Iſſue, though he die in the Life of the Father, then neither the ſecond 


Son, nor the Iſſue of the eldeſt, ' ſhall inherit the Father's Lands, but the Father ſhall there 
be accounted to die without Heir; and the Land ſhall eſcheat, whether the eldeſt Son have 


Iſſue or not, after ward or eue though he be N after the Death of his Father. Jbid. 


SECT. VI. 
-Of acquiring real Eftates by Means of Forfeitures and Loſſes in Civil Cafes. 


9 


(A) Of Forfeitures and Loſſes of real Bates in general, 


what. and claiming Titles to Lands, Sc. This and the following Section will ſhow how they 


616. 
the Means of acquiring Eſtates. 


To do any Thing againſt .or without Law or Cuſtom, is legally called a Forfeiture, "Ow | 


Lit. 59. a. 


(B) Of Forfeitures by the Alim enation of a ny men by elaiming a greater 


Eſtate than one ought ; or by. affirming a Reverfion or Remainder to be in à Stranger. 


Firſt, Of the Nature of the 7. we! forfeited, eie in pais or by Record. 


YOME Alienations are forbidden, viz. an Alienation of a particular Tenant, and an | 


) Alienation in Mortmain. ao Alienation of a e Tenant, as Tenant for Life, Sc. 
| — 5 


2 


vag ment a FE is reverſed, by which the Attainder of B. is alſo reverſed, the Eſcheat 
is avoided, and B may enter, or have an Action for Recovery of the Lands againſt the Lord. 


2 13 HE foregoing Sections of this ſecond Chapter ſhow the different Ways EP acquiring : 


1 Rep map be forfeited and loſt, which, with reſpect to the Perſons that gain, may be alſo called 5 


c. 2. 1 ” Foxferture. 


incurs a Forfeiture of the Eſtate. This Forfeiture by the Alienation of a 3 Tenant, 
may be either in Pais, or by Matter of Record. 


1. In Pais, of Lands which lie in Livery, as where Tes for Life (not being an Infant 1. Ia bal. 


or Feme Covert) maketh over a greater Eſtate than he may lawfully, whereby the Re- 
mainder or Reverfion is deveſted. This mult be underſtood of a Feoffment, Fine or Re- 

covery by Conſent. 

But in Caſe of the King it is a Forfeiture, though the Remote or Reverſion is not de- 
veſted out of him. 

If Leſſee for Life makes a Leaſe 1 the Life of another, or a Gift in Tail, it is a For- 
feiture of his Eſtate. And if Tenant for Life and he in Remainder for Life join in a Feoft- 
ment m Fee, this is a Forfeiture of both their Eſtates, becauſe he in the Remainder is Par- 

Ziceps injurig. And if he in the Remainder for Life enters, and diſſeiſes Tenant for Life, 
and makes a Feoffment in Fee, this is a Forfeiture of the Right of his Remainder. _ 
Thus it is if Tenant in Tail after Poſſibility of Iflue extinct, Tenant by the Curteſy, Te- 
nant in Dower, Tenant for another's Life, Tenant for Years, by Statute Merchant, Staple or 
Elegit, make a greater Eſtate than they lawfully may make. Lit. $. 416. Co. Lit. 233. b. 
251. a. GB. 2352. 4. 8 Co. 44. 
but if a Copyholder for Life ſurrenders to the Uſe of another in Fee, this is no For- 

feiture, for the Eſtate paſſes by Surrender to the Lord, and not by Livery. . 4 Co. 23. i 
A particular Eſtate of any Thing that lies in Grant cannot be forfeited by Grant in Fee 
by Deed. As if Tenant for Life or Years of an Advowſon, Rent, Common, or of a Re- 
verſion or Remainder of Land, by Deed grant the ſame in Fee, it is no Forfeiture of their 

Eſtates; for nothing can paſs thereby but what may lawfully paſs. Co. Lit. 251. b. 


2. Forfeitures by Matter of Record, may be by Alienation, by claiming a greater Eſtate 2. By Matter 


than one ought, or by affirming the Reverſion or Remainder to be in a Stranger. 


Firſt, By Alienation, which is of two Kinds, viz. By Alienation deveſting, or not deveſt- The different 
ing the Reverſion or Remainder. (1) Deveſting, as by levying a Fine, or ſuffering a com- - 


mon Recovery of Lands whereby the Reverſion or Remainder is deveſted. (2) Not deveſt- 

ing, as by levying a Fine in Fee, of an Advowſon, Rent, Common, or other Thing that 
lies in Grant. Upon which Note two Diverſities; Firſt, Between a Grant by Fine (which is 
of Record) and a Grant by Deed in Pais; and yet in this they both agree, that the Reverſion 
or Remainder in neither Caſe is deveſted. Secondly, Between a Matter of Record, as a Fine, 
Sc. and a Deed recorded, as a Deed inrolled, for that incurs no Forfeiture, becauſe the Deed 

is the Original. Co. Lit. 251. b. 
| Secondly, By Claim, expreſs or implied. (1) Expreſs, as if Tenant for Life claims a Fee 
in a Court of Record; or if Leſſee for Years be ouſted, and brings an Aſſiſe, U? de libero 
tenemento. (2) Implied, as if in a Writ of Right brought againſt him, he takes upon him 
to join the Miſe upon the mere Right, which none but Tenant in Fee-ſimple ought to do. 
So if Leſſee for Years loſes in a Præcipe, and brings a Writ of Error for Error in Proceſs, 
this is a Forfeiture. Co. Lit. 251. 5. 

Thirdly, By affirming the Reverſion or Remainder to be in a Stranger, actively or paſſively. 
(.) A#Zively, may be five different Ways: 1. If Tenant for Life prays in Aid of a Stranger, 
whereby he affirms the Reverſion to be in him. 2. If he attorns to the Grant of a Stranger, 
this is intended of an * of Record to a Stranger, for an Attornment in Pais, in- 
eurs no Forfeiture. 3. If a Stranger brings a Writ of Entry in caſu proviſo, and ſuppoſe 
the Reverſion to be in Jian, if Tenant for Life confeſſes the Action, it is a Forfeiture. 4. If 
Tenant for Life plead covinouſly to the Diſinheriſon of him in the Reverſion, it is a For- 
feiture. 5. If a Stranger brings an Action of Waſte againſt Leſſee for Life, and he pleads 
Nul waſt fait, it is a Forfeiture. or the like. (2) Paſſioely, as if Tenant for Life accepts a 
Fine Sur conuſans de droit come ceo, Ec. of a Stranger, it is a Forfeiture, for thereby 1 af- 

firms of Record, the Reverſion to be in a Stranger. Co. Lit. 2 52. 4. 


If a Man leaſes at Will, and afterwards grants a Rent - Charge in Fee to another, it is not What is a 
any Determination of the Will; admitted 11 H. 6. 28, 33. But Quære, for what Remedy Forfeiture — 


hall the Grantee have for the Rent ? for he ſhall not din rin the Cattle of the Leſſee, if the. 

| Leaſe continues, becauſe he comes Paramount to the Charge. 3 Dany. Abr. 219. Roll. 
Abr. 852. 10 Vin. 373. 

If a Leſſee for Life in a Quid / jrris clamat attorn to a Grant by Fine of one who had nothing 

zin the Reverſion, it is a Forfeiture, for he thereby acknowledgeth the Reverſion in a 

3 27 E. 3. 77. Fitz. Quid juris clamat 34. S. C. Co. Lit. 252. 4. 2 And. 30. 


_ there be a Leſſee for Life, the Reverſion over jointly to Huſband and Wife, and the 
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the Leſſee attorns to the Grant, it is a Forfeiture to the Wife, and ſhe ſhall have Advantage > 


of it after the Death of her Husband, becauſe the Leſſee by the Attornment hath acknow- 
ledged the Reverſion in a Stranger. 27 E. 3. 77. Fitz. Quid juris clamat, S. C. 


(a) So if of a If Tenant for Life of an (a) Advouſon in Groſs (5) levies a Fine Come ceo, Ec. of it, it is 


Rent, Com- a Forfeiture, although it doth not deveſt the Reverſion. Vin. 13 Car. B. R. Springe and Sir 


Ti een Julius Cæſar, Maſter of the Rolls, adjudged per Curiam without Doubt; and they would not 
** ſuffer it to be argued in a Writ of Error upon a Judgment in Banco, in a Quare Impedit. 3 Danv. 


lie in Grant. 


Co. Lit. 251. 219. 10 Vin. 374. W. Jon. 389, 391. S. C. adjudged. Co. Lit. 251.6, Style 192. S. P. 


b Ow. 147. 5 = | 
(5) But a Grant by Deed recorded, as a Deed. inrolled, works no Forfeiture, becauſe the Deed is the Original. Co. Lit. 251. b. 
& vide Owen 147. 2 Leon. 60, 65. 4 Leon. 124, 129. But whether it be otherwiſe where Bargain and Sale inrolled in London 


before the Recorder, according to Cuſtom, vide Moor 211. pl. 352. Godb. 105. 3 Leon. 169. Goulsb. 40, 41. 


What ſhall be For moſt of the old Caſes where a Tenant for Life or Years may in a real Action by 
ſaid a . _ Pleading forfeit his Eſtate, vide Sir William Pelbam's Caſe, Co. 14. Moor 271. 2 Leon. 60. 
by Matter of 4 Leon. 123. And. 227. & vide Godb. 105. Gculſ. 40, 41. 1 

If Tenant for Life affirms the Land in a Stranger in a Court of Record, it is a Forfeiture, 
13 H. 4.13.6. 3 Danv. Abr. 220. 10 Vin. 377. Roll. Abr. 852. | 


o 


If Leſſee for Life accepts a Fine Sur conuſans de droit come ceo que ad, Sc. it is a Forfei- 


ture, for he hath acknowledged by Eſtoppe], that he hath a Fee from him. 1 H. 7. 12. ö. 


2 Co. 56. 9 Co. 106. b. Vide Dy. 3,4. Ma. 148, 149. 3 Danv. Abr. 220. 10 Vin. 377. 


Co. Lit. 252.4. S. P. & vide Mod. 117. Roll. Abr. 852. 


But it is otherwiſe if he accepts a Fine Sur conuſans de droit tantum with Releaſe, for that 
enures for the Benefit of the Reverſion, and is no Eſtoppel. 1 H. 7. 12. B. 3 Danv. Abr. 


220. 10 Vin. 377. Roll. Abr. 8 53. 


If Tenant for Life has Aid granted of him in Reverſion, and J. S. comes without Proceſs, 


and ſays, that he is the ſame Perſon of whom Aid is prayed, and is ready to join; to which 
the Leſſee ſays, that he is not the ſame Perſon; whereupon he is adjudged to anſwer alone: 


Aid of a ſuppoſeth the Reverſion in another. 2 1 E. 3. 14. 3 Danv. Abr. 220. 10 Vin. 377. Koll. Abr. 853. 


Stranger. Co. ; = 
Lit. 252. a. 2 Co. 55. b. at the Bottom, 2 Leon. 62. Cro. El. 758. 


(% Forfeiture In Quid juris clamat if Lance for Life or Years (d) claims Fee, ic is a Forfeiture. | 11H, * 5 
37. B. Br. Quid juris clamat 10. & Fitz. Quid juris clamat 15. S. C. 2 Co. 68. 5. 30 E. 3. 


for claiming - 7 | 

ee in a 29. 3 Danv. Abr. 220. 10 Vin. 377. Roll. Abr. 8 53. 
Court of Re- | Wh 5 
cord. Co. Lit. 25 1. b. If he takes the Tenancy upon him and pleads. 2 And. 30. 


So it ſhall be, although he hath Colour to claim it by a void Condition to have Fee. 
6 R. 2. (Fitz. Quid juris clamat 20. S. C. And. 30. S. C. cited. Goulf. 41. S. C. cited) 


Pleſington Quid juris clamat 20. adjudged. 19 H. b. 62. 3 Danv. Abr. 220. 10 Vin. 377. 
Roll. Abr. 853. Fs | | | | 


In Quid juris clamat brought againſt one as Tenant for Life of 101. Rent, if the Defendant 


ſays, that it is but 40s. Rent, if it be found againſt him, yet it is not any Forfeiture. 46 E. 3. 
27. Br. Quid juris clamat 7. S. C. 3 Danv. Abr. 220. 10 Vin. 378. Roll. Abr. 853. 
In Quid juris clamat, it the Defendant pleads ſpecial Matter of Attainder and Forfeiture of 


him of whom the Plaintiff claims, and a Grant over by the King, and the Plaintiff ſhews a 
ſpecial Reverſal of the Attainder, on which the Parties demur, and it is adjudged againſt the 


efendant, yet it is not any Forfeiture. 29 E. 3. 25. 3 Danv. Abr. 220. 10 Pin, 378 
Godb. 105. Roll. Abr. 85 3. | | O 


In Quid juris clamat, if the Defendant be erroneouſly adjudged to attorn ts a Stranger, 
ho hath-nothing in Reverſion, and he doth it accordingly, it is not a Forfeiture, becauſe _ 


it is the Act of the Court. 29 E. 3. 25. 5. 3 Danv. Abr. 220. 10 Vin. 378. Holt and 
Lifter, S. P. Cro. Elix 557. adjudged. Owen 146. Roll. Abr. 856 3. 
If Tenant for Life attorns to a Grant by Fine of the Reverſion in Mortmain, it is not a 


Forfeiture. 17 E. 3. 7. Fitz. Quid Juris clamat 25. S. C. 3 Danv. Abr. 220. 10 Vin. 378. 


Roll. Abr. 8 5 3. | 


If a Stranger who hath nothing in the Reverſion brings an Action of Waſte againſt the 


Leſſee, if he pleads in Bar Nul waſt fait, it is a Forfeiture, becauſe thereby he affirms the 


Reverſion in him. 18 E. 3. 54. Roll. Abr. 853. 3 Danv. Abr. 221. S. P. 10 Vin. 378. 


Tro. Eliz. 451, 758. Co. Lit. 252. a. | „ EE | 

It a Man brings a Precipe in capite againſt the Leſſee for Life, and him in Remainder in 
Tail as Jointenants, by the Aſent and Covin of the Leſſee with the Demandant, and they 
Procure another o anſwer for him in Remainder 4s Jointenant, and after the Miſe joined 


Ic is a (c) Forfeiture if he be the fame Perſon who hath the Reverſion, becauſe by this Plea he 
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they make Default, whereby Judgment is given againſt them; if he in \ Remainder reverſe 
the Judgment by Writ of Deceit, he ſhall have the Land, for the Leſſee hath forfeited his . 
Eſtate. 17 E. 3. 60. b. 3 Danv. Abr. 221. 10 Vin. 378. Roll. Abr. 853. | 
And where ſuch Recovery is had by Agreement and Covin between the Demandant and 
Tenant for Life, it is a Forfeiture: Co. Lit. 362. a. & vide Co. Lit. 356. a. Co. 16. 4. 
„ A 0. 
: „„ e enant for Life ſuffers a common Recovery, it is a Forfeiture, for that is an Aſſu- 
rance of which the Law takes Notice. Co. Lit. 362. 4. Sir William Pelbam's Caſe. Co. 15. 
b. adjudged. Meor 271. pl. 423. adjudged. 2 Leon. 60. 4 Leon. 123. And. 227. & vide 
3 Co. 4. b. 10 Co. 44. 4. Co. Lit. 356. a. 
If a Stranger brings a Writ of Entry againſt the Leſſee for Life, ſuppoſing, that he holds 
of his Leaſe, and the Leſſee confeſſeth his Action, whereby the Stranger recovers, it is a 
Forfeiture to the Leſſor. 5 Aff. 3. adjudged. Fitz. Entry Congeable 42. S. C. Br. Ent, 'y 
Congeable 49. Br. Foffeiture de Terres 29. Co. 15. 6. 2 Leon. 60. 4 Leon. 120. 3 Danv. 
Abr. 221. 10 Vin. 378. Koll. Abr. 8 53. 
In axreal Action againſt the Leſlee for Life, if he loſes by Miſpleading, it is not any For- 
feiture. 18 E. 3 . 28, b. 3 Dan. Abr. 221. 10 Vin. 378. Roll. Abr. 853. 
But if the Plaintiff recovers by Render of the Leſſce, it is a Forfeiture. 18 E. z. 28. 5. 
3 Danv. Abr. 221. 10 Vin. 378. Roll. Apr. 853. 
Sao ſt herecovers by Nient dedire of the Leſſce. 18 E. 3. 28. 5. 3 Danv. Abr. 221. 10 
Vin. 378. Roll. Ar. $53. | 
So if he recovers by Default of the Leſſee. 18 E. 3. 28. 5. 3 Danv. Abr. 221. 10 Jin. 
37 8. Roll. Abr. 853. 
750 if he recovers by Miſpleading of the Leſſee, if he (a) pleads faintly. Contra 18 E. 3. (a) Where he 
23. b. 3 Danv. Ar. 221. 10 Vin. 378. Roll. Abr. 853. pleads cove- 
As if he pleads to an Inqueſt faintly in a Scire facias, and loſes where he might have barred nouſly to the 
the Demandant by a Plea of Nient compriſe, it is a Forfeiture. 22 E. 3. 2. b. Curia. 3 Danv. 3 
Abr. 221. 10 Vin. 378. Noll. Mr. 853. 2 Leon. 61. S. C. cited. - "Ran 
So if Leſſee for Years be ouſted, and brings an Aſſiſe Ut de liberg tenemento. Co. Lit. 25 T. Co. Lit. 252. 
b. Co. 16. a. S. P. Or in a Writ of Right brought againſt Leſſee for Life or Years, he a. 
joins the Me upon the mere Right, which none but Tenant ia Fee-ſimple ought to do. Co. 
Lit. 251. b. 3 Leon. 169. S. P. 
So if Leſſee for Years loſe in a Precipe, and brings a Writ of Error for Error in- Proceſs, 
this is a Forfeiture, Co. Lit. 251. b. 
If Tenant for Life bargains and ſells to A. and his Heirs, and after levies a Fine Sur cont- 
 fance de droit come ceo, &©c. to A. and his Heirs; this is a Forfeiture by the Bargainee, and 
not by the Bargainor, who at the Time of the Fine had nothing to forfeit. Per Cur. Leon. 64. 
If A. be Tenant for Life, the Remainder to B. for Life, Remainder to A. in Fee, and B. 
being in Poſſeſſion, levies a Fine Sur conuſance de droit come ceo, Ct. to a Stranger, though the 
Remainder in Fee is not touched or diſcontinued thereby; yet it is a Forfeiture, for as much 
as B. had done what he could for diſpoſing of the Fee by Fine. Per totam Curiam. Leon. 40. 
If in an Action of Debt brought againſt Leſſee for a the Rent reſerved, he claims 


a Fee by Bargain and Sale to him and his Heirs, upon which Iſſue is joined; if falſe, this is 
Forfeiture of his Term, (5) for the very Claim makes it ſo, which cannot be ſaved by the (3) 80 held 
ſubſequent Matter. Per Cur. 3 Leon. 169. Moor 211. pl. 352. The Bargain and Sale , Leon. 3. 

being by Deed inrolled in Condon, Godb. 105. ſeems to be the S. C. contra, though the Iſſue 
was found againſt the Defendant in the Action of Debt. Goulſ. 40, 41. The Plea in the 
Action of Debt being entered on Record, and pending that an Aſſiſe of freſh Force brought 
in London, where the Bargain and Sale was inrolled according to Cuſtom. | 

If in a Quid juris clamat the Defendant pleads, he was ſeiſed in Fee Tempore levationis nota 

_abſque hoc quod ipſe tempore, &c. held pro termino vite ſue tanjum ; and Iſſue being thereupon 
Joined, it is found, that he held as Tenant after Poſbility of Iſſue, &c. this will excuſe 

him from attorning, and the Inducement of the Traverſe is no Caufe of Forfeiture. Co. El. 

671. 
” lad where there was Tenant for Life, Remainder for Life, and he in Remainder for Life, $ 
« reciting, that he had an Eſtate in F ee, levied a Fine Sur conuſance dz droit come ceo, &c. and 
whether it was a Forfeiture, becauſe it made no Diſcontinuance, Dubilatur, C?o. El. 757. the 
Court divided. S. C. Court divided, Owen 146. But vide Buckler*s Caſe, 2 Co. 55. 6. 2 And. 
q 29. Moor 423. Cro. El. 450, 486. 
1 If Tenant for Life levies a Fine Sur conu ſance de droit come ceo, Sc. to him in Remainder 
: for Life; this is a. Forfeiture of both their Eſtates, the one by the Gift, and the other by the 
Acceptance. 2 Lev. 202. 2 Jon. 75. The Fine being levied by Tenant for Life and a 
Stranger, to him in Remainder for Life, who agreed thereto and accepted thereof; but there 
7s 4 by by the 3 whether any Judgment was FO 3 Keb. 687, &c. 8. C: 
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vox I. N | Y Secondly; 


"Forferure, 


Flate for 
Life or Years. 


Secondly, of what Date ch Een, may "te: 


F Tenant for Life of a Copyhold ſurrenders to another in Fee, it is no Forfeiture. 40. 
2 
80 f b he ſuffers a Recovery to the Uſe of another in Fee. Mod. 199, 200. 

Leſſee for Life, Remainder in Tail, Remainder in Fee to the right Heirs of the Leite 
and he makes a Feoffment, it is a Forfeiture of his Eſtate for Life. 42 E. 3. 18. 50 E. 3.4 
Roll. Abr. 851. 3 Danv. Abr. 217. 10 Vin. 370. Poph. 84. S. P. 

If Tenant in Tail after Poſſibility alien Fee, or for another's Life, it is a Forfeiture, be- 
cauſe he has in Effect but for Life. 39 E. 3. 16. Br. Forfeiture S. C. 3 H. 6. 52. 10 H. 
de 67. 8. C. 45 E. 3.25. Br. Entry Congeable 12. S. C. 11 H. 4. 15. 
Lit. 7. 5. 29 A/ 64. admitted. Fitz. Aſiſe 292. S. C. 32 A, 9. admitted by Iſſue. 43 
Aſſ. 24. adjudged by Admittance- Co. Lit. 28. a. 252. 4. S. P. Abr. Roll. $51. 3 Danv. 
Abr. 217. 10 Vin. 370. 

A Right to a particular Eſtate may be forfeited, and he that has but a Right to the Re- 
mainder or Reverſion, may take Advantage of it. Co. Lit. 252. a. 2 Leon. 264. 

As if Tenant for Life be diſſeiſed, and levies a Fine to the Diſſeiſor, he in Reverſion or 
Remainder inay preſently enter upon the Diſſeiſor for the Forfeiture. Co. Lit. 2 52. 4. S. P. 
2 Co. 55. P. 2 And. 29. Moor 423. pl. 591. Cro. El. 450, 586. adjudged. 

So if aſter a Diſſeiſin he levies a Fine to a Stranger, though to ſome Reſpect Partes * 
nibil habuerunt, yet it is a Forfeiture of his Right. Co. Lit. 252. a. 

So a Forfeiture may be by the Alienation of Tenant by the Curteſy, Tenant in Dower, 
Tenant pur auter vie, Tenant for Years, Tenant by Statute- Merchant, Staple or Ei. Co. 
Lit. 252. 6. 

If Too Huſband ſeiſed of Land in Right of his Wife, for the Life of his Wife, ak a 
Charter of Feoffment, whereby he grants the Land to another, to have and to hold to him, 


his Heirs and his Aſſigns, ad ſolum opus & uſum of his ſaid Wife, during the Life of the ſaid 


Wife, it is not any Forfeiture, for the laſt Words (during the Life of the ſaid Wife) ſhall 
guide all the preceding Sentences, Li res magis valeat quam pereat. Dubitalur, Roll. Abr. 


854. 3 Danv. Abr. 223. 10Vin. 382. Cro. El. 131. S. C. adjudged by all except Gaudy, 
that it was a Forfeiture, and Mray ſaid, he aſked the Opinion of the Juſtices of his Houſe, 


and they held it clearly a Forfeiture, Leon. 125. adjudged, and the Opinion of the other 
Judges mentioned. Owen 64. S. C. adjudged: Godb. 141. adjudged, becauſe the Habendum 
was abſolute, and the Uſe in another Clauſe; and the Law limits the Remainder of the Uſe 
to the Party who makes the Feoffment. Lane 38. S. C. cited. Roll. Rep. 385.5. C. cited to 


be adjudged. Tenant for Life aliens to B. Habendum fibi & bæredibus 2 for the Life of 


Tenant for Life; this is no Forfeiture, for the Whole is but the Limitation of the Eſtate. 


Br. Forfeiture 87. 


If Leſſee for Life levies a Fine to B. fir the Life of the Leſſee, to the Uſe of B. for his | 
Life, it is not any Forfeiture, becauſe the Eſtate granted by the Fine is but for the Life of 
the Leſſee, and the Limitation of a greater Uſe cannot be any Forfeiture, Roll. Abr. $54. 
3 Danv. Abr. 224. 10 Vin. 383. Cro. Jac. 200. | 

If 4. Leſſee for Life, leaſes to B. for the Life of B. if A. ſo long lives, it is a Forfeiture, 
becauſe B. has an Eſtate for his own Life. Roll. Abr. 854. 3 Danv. Abr. 224. 2 Roll. 
Ar. 781. pl. 7. 10 Vin. 383. 

A. deviſed fis Lands to R. his youngeſt Son for ever, and after. his Deceaſe, the Remainder | 
to his Heirs Male for ever, and died; the Son made a Leaſe to B. G. for three Lives, Ad- 
judged, that if by this Deviſe the Son took only an Eſtate for Life, then his making a Leaſe | 
tor three Lives had been a Forfeiture of his Eſtate on Life; but it was reſolved t to be an 
Eſtate- tail in him, and ſo the Leaſe is good. Buſt. 2 

Huſband ſeiſed of Lands in Right of his Wife in Tal, and of the Reverſion of another” 8 
Life in his own Right, he and his Wife levy a Fine Come ceo, Sc. and afterwards the Wife 
dies without Iſſue; the Levying of this Fine is not any Forfeiture, for it is ſtronger, or at 
leaſt all one with Bredon's Caſe; for the Law conſtrues that each paſſed that which lawfully | 
he might paſs. Rell. Abr. 854. 3 Danv. Ar. 224, 10 Vin. 383. Hob. 273. S. C. | 

If there be Leſſee for Life, Remainder in Tail, Remainder in Fee to the right Heirs of 


the Leſſee, and the Leſſee makes a Feoffment in Fee, it is a Forfeiture of his Eſtate for Life. 


42 E. 3. 18. 50 E. 3. 4. 3 Danv. Abr. 224. 10 Vin. 383. Koll. Abr. 851. 81 Rell. 


Abr. 854. 
If Leſſee for Life makes a Leaſe for Years, and Leſſee for Tas al makes a 


Feoffment in Fee, and afterwards Leſſee for Life releaſes all his Right to the Feoffee, it is 


not any Forfeiture of the Eſtate for Life, ſo that he in Reverſion may enrer for a Forfeiture, 


becauſe the Leſſee for Life has not done any Act to take the Reverſion out of him i in * a 
ſion in Fee, Nai. Abr. 855, 3 Dand. Apr, 224. 10 Vin. 363. | 
1 
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bind the Wife, becauſe he might diſpoſe of the 
Forfeiture 69. S. C. Dauv. 703. G. 2. S. C. 9. H. 6. 52. Br. Forfeilure 26. S. C. Roll. 


1 


If A. be Tenant for Life, the Remainder to B. in Tail, the Remainder to C. in Tail, the 
Remainder to the right Heirs of A. in Fee, and A. makes a Feoffment in Fee to B. and his 
Wife, and afterwards B. dies without Iſſue, and his Wife enters, it is a Forfeiture to C. ſo 
that he may enter; for this Feoffment by the Entry of the Wife after her Huſband's Death, 
is all one as if A. and B. had aliened to a Stranger, whereby the Remainder to C. would be 


deveſted. 41 E. 3.21. 41 A. 2. adjudged, Co. 76. b. 3 Danv. Abr. 224. 10 Vin. 
383. Roll. Abr. 855. 


A Tenant for Life, Remainder for Life, Remainder in Tail, Remainder to the right Heirs 
of Tenant for Life in Remainder for Life, and afterwards the two Tenants for Life join in 
a Feoffment in Fee by Debt, it is a Forfeiture of both Remainders for Life; ſo that he in 


Remainder in Tail may enter for a Forfeiture in the Life of him in Remainder for Life. Dy. 


17 El. 339, 44. per Cur. Co. 76. 5. Roll. Abr. 855. 3 Danv. Abr. 224. 10 Vin. 383. 
And. 45. pl. 116. N. Bendl. 22 2. pl. 253. Co. Lit. 251.6. 302.6. S. P. becauſe he in Re- 
mainder for Life is Particeps Criminis. Leon. 262. S. P. 2 And. 66. Cro. El. 253. 

If there be Tenant for Life, Remainder for Life, Remainder in Tail, Remainder to the 
right Heirs of him in Remainder for Life, and he in Remainder for Life who hath the Fee 
expectant levies a Fine Come ceo, Sc. to another, it is a Forfeiture of his Remainder for Life; 


fo that after the Death of the Tenant for Life in Poſſeſſion, he in Remainder in Tail may 


enter for the Forfeiture, becauſe he is eſtopped by this Fine Come ceo, to ſay, but that he 
paſſed a Fee in Poſſeſſion, without any Fraction of Eſtates; for this is not like Bredon's Caſe, 
for there the Eſtate-for Life and Remainder in Tail are immediate the one to the other, and 


no Fraction of the Eſtate paſſed ; but this Interpretation cannot be made in this Caſe to paſs 
only an Eſtate in Remainder for Life, and a Remainder in Fee expectant on an Efſtate-tail ; 
and ſoa Fraction of Eſtates, and not an intire Eftate in Poſſeſſion, according to the Purport 
of the Fine. Trin. 1653. Garret and Blizsrd, adjudged on a ſpecial Verdict. Intratur Hill. 


24 Car. B. R. Rot. 383. This Caſe was adjudged after ſeveral Arguments at the Bar, and 


after it was argued at the Bench by the Court, and adjudged per totam Curiam præter Jermyn, 


who argued againſt the Judgment. Roll. Abr. 855. 3 Danv. Abr. 225. 10 Vin. 383. Style 
193, 194. S. C. adjudged. | | | | 

Leſſee for Life bargained and ſold the Lands to V. R. and his Heirs ; and afterwards he 
ſuffered a Recovery to the Uſe of the Bargainor ; adjudged that this is a Forfeiture of the 


Eſtate for Life. Moor 271. | 


Andi if Tenant for Life make a Bargain and Sale in Fee, and afterwards ſuffer a common 
Recovery, though it be. afterwards reverſed for Error, yet it is a Forfeiture of the Eſtate for 
Life. Sid. go. Ha | | 


| Thiidly, What Perſons may commit ſuch Forfeitures. 


f F a Huſband and Wife, Tenants for Life,. make a Feoffment, it is a Forfeiture during the 
Coverture. 54 E. 3. 21. 6. 18 E. 3. 39. Roll. Gr. 851. 3 Danv. Abr. 218. 
So it ſhall be a Forfeiture during the Coverture where the Huſband is ſeiſed in the Right of 


his Wife, and the Huſband and Wife make a Feoffment. Noll. Abr. 851. 3 Danv. Abr: 


218. Co. Lit. 326. 4. . . | | 
So if Huſband and Wife are Tenants for Life, and the Huſband alone makes a Feoff- 


ment, it is a Forfeiture during the Coverture. 29 Af. 43. 43 Afſ. 17, 45. Roll. Abr. 851: 


3 Dany. Abr. 213. 10 Vin. 371. Fitz, Cui in vita 2. 6, Co. Lit. 326. a, For in Sub- 
ſtance this is a Feoffment of the Huſband only. | 


Baut in . theſe Caſes it ſhall not be any Forfeiture againſt the Wife after the Death of the 


Huſband. 45 E. 3. 21. 5. 29 Af. 43. 43 . 17. 8 Co. 44. 6. Roll. Ar. 851. 


3 Danv. Apr. 218, 10 Vin. 372. Co. Lit. 233. b. 2 Roll. Ar. 796. pl. 11. 


Bur if che Huſband poſſeſſed of a Term in A, of his Wife forfeits the Term, it ſhall 


Abr. 851, 852. 3 Danv. Mr. 218. 10 /in. 372. | 


If Huſband and Wife, Leſſees for Life, in the Right of the Wife accept a Fine Come ceo, 


Sc. of a Stranger, it ſhall not be any Forfeiture againſt the Wife after the Death of the Huſ- 


band, becauſe ſhe Was not examined on that Fine. Dy. 3. 4 Ma. 148, 89. 3 Denv. Abr. 
218. 10 Vin. 372. Roll. Abr. 852. | 
If an Infant being a Leſſee for Life makes a Feoffment in Fee, and the Leſſor enters for 


the Forfeiture, as he may; this will not bar the Infant but that he may enter. Co. Lit. 44. b. 


If the Huſband, after Iſſue, make a Feoffment in Fee of the Wife*s Land of Inheritance, 


and the Wife dies, the Feoffee ſhall hold it during the Life of the Huſband againſt the Heir 
of the Wife; for it was no Forfeiture, the Eſtate of the Huſband being only a Tenancy by 
the Curteſy initiate, and not conſummate. Co. Lit. 30. a. 


Fourthly, 


erm at his Pleaſure, 7 H. 6. 2. 5. Br. 


84 1 . "Foxteieure. | | — e 


Fourthly, By what Alenation &c. * Forfeiture may be "90% 
(a) By Feoff- YF Leſſee for Life (a) aliens in Fee, it is a Forfeiture. 40 E. 3. 5. Fitz. Tue 142. S. c : 


ment, Fine or 2 H. 4. 20. 5. 3 Danv. Abr. 22 2. 10 Jin. 379. Roll. Abr. 854. 


Recovery BY © So if he aliens for another's Life, it is a Forfeiture. 40 E. 3. 5. Fitz. Iſue. Co. Lit. 


Conſent. Co. 
Lit. 151, a. b. 252. 4. S. P. Roll. Abr. 854. 3 Danv. Abr. 222. 10 Vn. 379. 


If a Leſſee for Life of a Rent grants it in Fee, it is not a Forfeiture ; for nothing but his 
own Eſtate paſſeth. 48 E. 3. 23. b. 3 Danv. Abr. 222. 10 Vin. 379. Roll. Ar. 854. 
Becauſe it being only a Thing which lies in Grant, it cannot be forfeited by any Grant or 

"EN Deed. Co. Lit. 541.6. 2 Leon. 60. Otherwiſe if ſuch Grant be by Fine, though the Eſtate 
be not thereby deveſted. Co. Lit. 252. 6. Style 192. 

So if Reverſioner for Life of Land grants it in Fee, it is not a Forfeiture. Lit. 137. 48 E. 
3.23. b. 3 Danv. Abr. 222. 10 Vin. 380. Roll, Abr. 854. 

If Leſſee for Life of an Advowſon aliens in Fee, it is not a Forfeiture, becauſe this Thing 
lies only in Grant, and the Eſtate determines by the Death of the Leſſee. 17 E. 87 19 . 
admitted. Contra 43 E. 3.25.6, 18 E. 3. 16. 3 Danv. Abr. 223. 10 Vin. 380. Roll. 
Ar. 854. | 

If Leſſee for Life of a Manor to which an Advowſon i is appendant, aliens an Acre with the 
Advowſon in Fee, it is a Forfeiture of the Advowſon, for the Leſſor may enter, and preſent 
to it after Entry into the Acre, if not before. 18 E. 3. 44. admitted by Muc. 3 Danv. Abr. 


223. 10 Vin. 380. Roll. Abr. 8 94. 
So if he had aliened the whole Manor with the Advowſon, the Leſſor might enter for a 


Forfeiture, and ſhould have the Ad vowſon. 19 H. 6. 33. 6. 3 Danv. Abr. 223. 10 Vin. 
380. Roll. Abr. 854. | 
If Leſſor diſſeiſes his Leſſee for Life, and leaſes to another for Life, who leaſes to the firſt 
Leſſee for Life, it is not any Forfeiture, for nothing paſſed by his Leaſe, for the firſt Leſſee 
is remitted, and ſo the Livery void; and ſo the ſecond Leſſee hath a Reverſion for Life. 
18 E. 3. 48. admitted. 3 Danv. Abr. 223. 10 Vin. 380. Roll. Aör. 854. 
| If he in Remainder for Life enters and diſſeiſes Tenant for Life, and makes a F eoffment i = 
Fee; this is a Forfeiture of his Right of Remainder. Co. Lit. 255. 6. a 
If Tenant for Life or Years, the Reverſion or Remainder being in the King, makes a Feoff- 
ment in Fee; this is a Forfeiture, though the Reverſion or Remainder be not deveſted out of 
the King; and the Reaſon is in Reſpect of the Solemnity of the Feoffment by Livery tending 
to the King's Diſinheriſon. Co. Lit. 252. 5. So where there was Tenant for Life, Remain- 
der for Life, Remainder to the King, and the firſt Tenant for Life made a Feoffment. Co. 
6. 5. 

7 If there be Tenant for Life, Remainder in Tail, Remainder | in Tail, and Tenant for Life 
and he in the firſt Remainder in Tail j join in a Fine; this is no Forfeiture, for the Law (which 
abhors Wrong) ſhall conſtrue this firſt to be the Grant of him in Remainder in Tail, and after 
of the Tenant for Life, Co. 76. 2 And. 66. pl. 48. Hob. 277. and vide Owen 130. T. = 

5 Raym. 142, 147. | 

In Reſpect of If Leſſee for Life makes a Feoffment i in Fee to Huſband and Wife in Reverſion ſciſed 3 in 

the Perſon to Right of the Wife, it is a Forfeiture to the Wife. 39 E. 3. 29. 5. per Thorpe; and ſo the 

2 it's Wife remitted. Contra 39 4. pl. 7. 3 Danv, Abr. 225, 10 Vin. 386. Roll. Abr. 855. 

4 If Huſband and Wife, ſeiſed in Right of the Wife, for the Life of the Wife, leaſe by In- 
denture to him in Reverſion, who is within Age, for the Life of the Huſband, it is a For- 
feiture; for the Acceptance of the Eſtate by the Infant ſhall not prejudice him. 29 4. 64. 
Fitz. Af. 292. S. C. 3 Danv. Abr. 225. 10 Vin. 387. Roll. Abr. 895. : 
But if Tenant for Life and he in Reverſion join in a Fine, and it is after reverſed for the ö 
Nonage of the Reverſioner, yet he ſhall not enter for the Forfeiture; becauſe he joined in the 1 


Fine, "and conſented to it. Cro. Eliz. 124. 2 Leon. 108. 
But where Tenant for Life aliens or makes a Feoffment to him in Reverfion or Remainder, 


it amounts to a Surrender, and is no Forfeiture. Co. Lit. 252. a. 

If Tenant for Life enfeoffs him in Remainder for Life; 3 this is a Surrender, and no. For- 
feitere. Co.. Lit, 42; 4. ppb. 84. S. P. 

If Tenant for Life leaſes to him in Reverſion or Remainder, in Tail or Fee, for Life of 
him in Reverſion or Remainder ; this is no Forfeiture, becauſe he in Reverſion, Cc. was 
Party, it cannot be a Surrender, becauſe his whole Eſtate was not given. Co. Lit. 42. 4. 


Sed vide 2 Roll. Abr. 497. pl. 6, & 8. 
If Tenant' for Life leaſes for his own Life to the Leſſor, the Remainder to the Leſſor Re 


a Stranger in Fee ; this is a Surrender of one Moiety, and a Forfeiture as to the Remainder 
to the Stranger, the Limitation of the Fee working the N and when the Leſſor enters, 


he ſhall take Benefit of it, Co. Lit. 33 25 a. | 


Ch. 2.5.6. \ Foxfeiture, = | 


If there be Tenant for Life, Renfaindes in Tail, the Reverſion in Fee, and the Tenant for 
Life enfeoffs him in Reverſion in Fee; this is a Forfeiture of his Eſtate, and ſhall deveſt 
the Eſtate-Tail. Co. 140. | RD | | | 

If there be Tenant for Life, Remainder in Tail to an Infant, and they levy a Fine, and 
it is after reverſed as to the Infant; yet he ſhall not enter for the Forteiture, becauſe he - | 

joined in the Fine, and lo aſſented to it. 2 Leon. 108. Cro. Eliz. 124. | | 

Teſtator being ſeiſed in Fee, deviſed his Lands to his youngeſt Daughter in Tail, Re- | 
mainder to his eldeſt Daughter in Tail, with divers Remainders over; Proviſo, that if either | 

of them willingly agreed to do any Act, whereby the Lands ſhould not come to them in 
Remainder, that then the Eſtate limited to them ſhould ceaſe, Sc. The youngeſt Daughter 
married, and then ſhe and her Huſband ſuffered a Recovery to them and their Heirs. Ad- 

judged, that this being incident to an Eſtate- Tail, could not be barred by any Limitation or 

Condition, and therefore her ſuffering a Recovery, was no Forfeiture of her Eſtate. 10 Co. 35. 


Fifthly, In what Caſes fuch Forfeitures may be diſpenſed with. 


T ſeems Tenant in Tail in Remainder or Reverſion cannot diſpenſe with a Forfeiture of Who in re- 
the Leſſee by Alienation. 3 Danv. Abr. 226. 10 Jin. 387. Roll. Abr. 855. ſpect of the 
If there be a Tenant for Life, the Remainder in Tail, and he in Remainder releaſes in Fee owing 
to the Leſſce, and after he aliens in Fee, it ſeems that he in Remainder cannot enter for the (Fewith, 
Forfeiture againſt his Releaſe; yet after his Death his Iſſue may enter for the Forfeiture, for 
now the Releaſe is void. 43 Af. 45. adjudged. 3 Dauv. Abr. 226. 10 Vin. 387. Koll. 
. | | . 
it Tenant for Life levies a Fine, by which he forfeits his Eſtate; yet if the Reverſioner vyhat A8 
joins with him in the Declaration of the Utes, this is a Diſpenſation with a Forfeiture. ſhall be a Diſ- : 
SH... 464. per Glynn C. J. but Vide 3 Keb. 3o7. 2 : penſation of 8 j 
If Husband and Wife, ſeiſed in Right of the Wife, for the Life of the Wife, leaſe by In-“. 
denture to him in Reverſion for the Life of the Husband, it is not any Forfeiture, for he 
hath diſpenſed with it by the Acceptance of the Eſtate. 29 Aff. 64. per Curiam; and the Re- 
verſion is not diſcontinued. Fitz. Af. 292. S. C. 3 Danv. Abr. 226. 10 Vin. 387. Rell. 
Ar. $50, | | | 15 | 


F 


Sixthly, Nhat ſhall excuſe ſuch For feitures. 


IF Husband and Wife are ſeiſed for Life, the Remainder to B. their Son and Heir apparent 
1 in Tail, the Remainder to the right Heirs of B. and the Husband makes a Feoffment in 
Fee to C. with general Warranty, and dies, and afterwards the Wife enters, and ſhe and B. 
(neither of them, by any Thing appearing, having Knowledge of this Warranty deſcended 
on B. or of the Feoffment) join in a Feoffment in Fee to D. it is a Forfeiture of the Wife's 
Eſtate for Life, ſo that C. may enter immediately for this Forfeiture, for the Eſtates in Re- 
mainder in Tail and Fee limited to B. were bound by the collateral Warranty, ſo that the 
Feoffment was made by the Leſſee and another who had nothing-in the Reverſion; and al- 
though the Eſtate of B. was only bound by a Warranty which doth not deſtroy the Right, 
and although the Wife had not any Notice of it, yet foraſmuch as no Body is obliged to 
give Notice thereof, the Wife ought to take Notice of it at her Peril; and therefore inaſmuch 
as ſhe joined with B. in a Conveyance which was voluntary, and did not grant her Eſtate by 
herſelf, the not having Notice of the Bar of the Eſtate of B. ſhall not excuſe the Forteiture. 
Koll. Abr. 8 56. Cro. Car. 391, 393. 3 Dauv. Abr. 226, 227. 10 Vin. 388. : 1 


Seventhly, bat AF ſhall purge ſuch Forfeitures. 


'2 F Leſſee for Life makes a Feoffment on Condition, and enters for it broke; yet the For- 

4 feiture by the Alienation remains, and the Leſſor may enter. 39 Af. 15. Fitz. Entry 

Congeable 47. 43 A. 47. Co. Lit. 202. b. and Vide And. 352. 3 Dauv. Abr. 227. 10 Hin. 

389. Koll. Abr. 856. „ 

If Tenant for Life aliens on Condition, that if he himſelf pays 10/7. to the Alienee, that 

he may re- enter; and if not, that he ſhall have a Fee; and at the Day he pays the 104. 

and re-enters, yet he in Reverſion may enter for the Forfeiture, becauſe by the Alienation 

h the Reverſion was once diſcontinued. 43 E. 3. Entry Congeadle 30. Roll. Abr. 856. 3 Danv. 
1 — Abr. 227. 10 Vin. 389. N 1 fs 

If a Gift be to two, and to the Heirs of the Body of one by her Husband begotten, and 

ſhe who hath bur for Life aliens her Part in Fee; and the other enters for a Forteiture, and 

_ afterwards the Husband dies without Iſſue, whereby her Eſtate is determined as to that 

 Moiety (admitting it to be Law) Quære, whether ſhe be not Tenant apres Palſibilitie of that 

Vol. I. | | Moiety 
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N yet it ſhall not deveſt the Title executed by che Entry for the Forfeiture. 45 5A. 7 7. 
3 Danv. Abr. 227. 10 Vin. 390. Rell. Abr. 857. | 

If A. being Tenant for Lite, leaſes to B. for his Life, and B. dies, and A. re- enters, yet 
the Forfeiture remaineth. Co. Lit. 252. 8. 

A Deviſe by the Wife of Lands to her Executors to pay 5ool. out of them to her Son : 
Provided that if his Father did not give a ſufficient Releaſe to the Exccutors of all the Goods 
and Chattels remaining in ſuch a Houſe, then the Deviſe of this 5007. ſhould be void, and 
it ſhould go to the Executors; the Teſtatrix died, a Releaſe was tendered to the Father, who 
refuſed to execute it; then the Son exhibited a Bill againſt the Father and the Executors for 
the 5007. and to compel the Father to releaſe, Decreed that the Money be paid to the Son, 
though the Executors in their Anſwer inſiſted to have it as forfeited to them, upon the Re- 
fuſal of the Father to execute the Releaſe: And the Lord Chancellor ſaid it was a ſtanding _ 
Rule in Equity, That a Forfeiture ſhould not bind where the Thing might be done afterwards, 
ora Compenſation made for it, unleſs where there is a D over to anotker Perſon upon the . 
Forfeiture of the firſl. 2 Vent. 352, | 


Eighthly, Of Er try for a Forfeiture 


'F Leſſee for Life aliens for Life, the Remainder over, and Remainder enters after the 
Death of the Leſſee, the firſt Leſſor may enter on him for the Forfeiture; for by Agree- 
ment to the Remainder he agreed to the Whole, and ſo a Party. 50 E. 3. 21. 5. (Fitz, 
Entry Congeable 36. Br. Entry Congeable 17.) 43 AJ. 17,45. Roll. Abr. 857. 10 Vin. 391, 
The Leſſor may enter on the Alienee of his Leſſce, or any who is Party to the Forfeiture, 
30 E. 3.21.6. (Br. Entry Congeable 17.) 43 AJ. 24. 25 Aſſ. 11. Roll, Abr. 857. 10 Vin. 391. 

So he may enter on the Alienee of the Alienee, or any that hath the Land, although 
he be not Party to the Forteiture. Contra go E. 3. 22. (Br. Entry Congeable 17.) Dubi- 
zatur 25 Aſſ. 11. Roll. Abr. 857. lo Vin. 301. N 
If Leſſee for Life gives in Tail, the Remainder i in Fee to another, and afterwards he in 

Remainder dies, and afterwards the Donee dies without Iſſue, the Leſſor may enter on the 
Heir of him in Remainder; for by his Entry he agrees to the Diſinheritance made by the 
Alienation. Contra 43 H. 17. per Finchden. Rell. Abr. 857. 10 Vin. 391. 

If Tenant for Life gives it in Tail, and the Donee dies, the Leſſor may enter on the 
Donee for the Forfeiture. Contra 43 4 45. per Finchden. Roll. Abr. 857. 10 Vin. 391. 

Feoffment in Fee, upon Condition that the Feoffees ſnould re-grant the Lands to the 
Feoffor and his Wife in Tail, Remainder to his own right Heirs, which was done accord- 
ingly ; the Husband and Wife had Iflue a Son, and then. the Husband died; the Son, who 
was the Iſſue in Tail, levied a Fine in the Life-time of his Mother, wwho was Tenant in Tail, 
and this was to Sir G. B. and his Heirs; the Mother afterwards made a Leaſe for three 
Lives, without reſcrving any Rent, and therefore not warranted by the Statute 32 H. 8. 
Adjudged, that this Leaſe for three was a Diſcontinuance, and within the Statute 
11 H. 7. and fo a Forfeiture of her Eſtate \ and that Sir G. B. the Conuſee might enter for 
the Forfeiture, becauſe the Eſtate-Tail was barred by the Fine levied by the Iflue in Tail, 
and the Remainder in Fee paſſed by it to the Conuſee, ſo as he had the Remainder i in him 
at that very Time when the Diſcontinuance was made by the Tenant in Tail, in making a 
Leaſe for Lives not warranted by the Statute, becauſe no Rent was reſerved, and then he is 
s 5 very Words and Intent of the Statute to enter for a Forfeiture. 3 Co. 50, Cro. 
El. 5 Moor 455. & vide Dy. 148. 

if Lefſee fos Life aliens in Fee and dies, hei in Remainder or Reverſion may enter after the 
Death of the Leſſee. Contra 18 E. 3. 35: 17 Af. 27. Curia. Rell. Abr. 857. 10 Vin. 392. 

If Tenant for Life of an Advowſon in Groſs levies a Fine Come ceo, Sc. of it, and before 
any Claim made by him in Reverſion, the Church becomes void; afterwards he in Rever- 
fon ſhall not have Advantage of the Forfeiture as to the preſent Preſentation, becauſe be- 
fore Eletion made by him in Reverſion, the Eſtate of the Leſſee was not defeated nor de- 
ſtroyed, which Election ovght to be by Claim; and then it was a Chattel veſted in the 
Leſſce before the Election made by him in Rcverſion, which cannot be defeated afterwards 
by the Preſentation of him in Reverſion, Rell. Abr. 857. 10 Vin. 392, Jon. 389, 391. 
2 Roll. Abr. 352. c 

If A. being Tenant for Life, leaſes to B. for his Life, and B. dies, and A. re- enters; yet 
the ue remains, and the firſt Leſſor may enter. Co. Lit. 252. 4. 

If Tenant for Life ſuffers a common Recovery, and Execution is thereupon had, yet he 
in Remainder may enter; for being a Forfeiture, the ſuing Execution will not prevent him, 
though it appeared the Recovery was ſuffered before the Statute of 14 Eliz. 1 Co. 14, 15. 
2 Leon. bo, Sc. 4 Leon. 123, Cc. Moor 271. pl. 423. S. C. in which it was adjudged a 
Forfeiture, but nothing ſaid as to the Entry after Execution upon che Recovery. Ang. 227. 

| pl. 243. 
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pl. 243. But a Writ of Error was after brought, and the Parties agreed, though the 
Chief Juſtice of B. R. was of Opinion the Judgment was good; but the Reporter ſeems 
to be of another Opinion. 


If Tenant for Life bargains and ſells in Fee, and then ſuffers a NU in which he 


comes in as Vouchee, and after reverſes this Recovery 3 yet this is a Forfeiture. Sid. go. 


Bot there is a Nola by the Reporter, Tar: Sir R. T. (vho was in Remainder) entred before 


the Recovery was reverſed, 


— Niathly, 3 What 1 Per ſon 2 'all take Advantage of a Forfeiture. 


1 NANT for Life made a Leaſe for Yeark; and after warde granted the Lands to 7. f. 
Hlabendum after the Determination of the Leaſe for Years to him during the Life of the 
Leſſor; afterwards the Leſſee for Years was turned out, and the Tenant for Life was diſ- 
| feiſed of his Freehold, and being ſo diſſeiſed levied a Fine, Sc. to the Diſſeiſor, and there- 
upon he in Reverſion in Fee entered for a Forfeiture; it was inſiſted that this was no For- 
fciture, becauſe at the Time of the Fine levied the Cogniſor hath nothing in the Land, and 
by Conſequence he who had nothing could not forfeit : But adjudged, that if it was a For- 
feiture, for every particular Tenant fought to maintain his own Eſtate, and in doing that he 
maintains the Eſtate of him in Reverſon: out of which the particular Eſtate is drawn; and 
for that Reaſon he ought not to do any Act by which he in Reverſion may receive any Pre- 
judice: Now by levying this Fine, the Tenant for Life did not maintain but deſtroy his 
_ own Eſtate; and therefore he in Reverſion may take Ad vantage of it, and enter upon the 
Diſſeiſor, who was the Cogniſee, and had the Land by Tort during the Life of the Tenant 
for Life. 2 And. 29. 

If there be Leſſee for Life, Rea in Tail, Renis in Fee to the Leſſee, and the 
Leſſee enfeoffs the firſt Remainder, if he afterwaids dies without Iſſue, the ſecond Remainder 
may enter for a Forfeiture ; for the Feoffment deveited his Eſtate, and the other could not 
| diſpenſe with the Forfeiture as to him. 41 Aſſ. 2. Contra 41 E. 3. 21, in Fitz. Congeable 
25, 34. Bro. Entry Congeable, the Remainder in Tail, and his Wife being enfeoffed, who 
ſurvived her Huſband. Roll. Abr. 857. 10 Vin. 393. 


If there be Tenant for Life, Remainder in Tail, Reverſion in Fee, and the Leſſee enfeoffs - 


the Reverſioner, Remainder in Tail may enter for a Forfeiture. Co. 140. Roll. Abr. 857. 
If Leſſee for Life, Remainder in Tail, Remainder to the right Heirs of the Leſſee makes 
a Feoffment, Remainder in Tail may enter. 42 E. 3. 18. 50 E. 3. 3. b. 45 A. 7. Roll. 
Abr. 857. 10 Vin. 393. | 
If there be Tenant for Life, the Remainder i in Tail, and he in Remainder releaſes in Fee 
to the Leſſee, and afterwards the Leſſee aliens in Fee, and afterwards he in Remainder dies, 
His Iſſue may enter for a Forfeiture, for his Eſtate was not amended by the Releaſe, (and 
although his Father could not take Advantage of it for his Releaſe, yet he is now gone). 
43 A. 45. Rell. Abr. 857,858. 10 Vin. 393. 
If Leſſee for Life aliens, he in Remainder i in Fee may enter. 17 4 27. 18 E. 3. 38. 
Koll. Abr. 858. 10 Vin. 394. 


If there be Leſſee for Life, the Reminder in Tail, and the Leſſee aliens, the Remainder 


may enter for it. 2 H. 4. 20. . 43 A. 45. 45 Af. 7. Noll. Abr. 858. Did. 

Ihe ſame Law of a Reverſion in Tail. 3 H. 4. 10. Roll. Abr. 858. 10 Vin. 394. 
If there be Tenant for Life, Remainder for Life, Remainder in Fee, and the Leſſce aliens 

in Fee, the Remainder for Life may enter for the Forfeiture. 50 E. 3. 4. Roll. Abr. 858. 

10 Vin. 394. 

And in that Caſe, if the Remainder for Life does not enter, the Remainder in Fee may 
enter to the Uſe of Remainder for Life, to defeat the Alienation. 50 E. 3. 4. Noll. Abr. 
858. 10 Vin. 394. 

If there be Tenant for Life, Remainder in Tail, the Remainder in Fee, and Tenant for 
Life makes a Feofment, and afterwards he in Remainder in Tail dies, his Iſſue may enter 
for the Forfeiture. 43 . 45. Roll. Ar. 858. 10 Lin. 394. 

So if after the Allen he in Remainder in Tail dies without Iſſue, ha? in Remainder in 
Fee may enter for the Forfeiture, for his Remainder was deveſted by the Alienation. 43 
A. 45. Roll. Abr. 858. 10 Vin. 394. 

So if there be Tenant for Years, Remainder for Life, Remainder in Fee, and Tenant for 

Years aliens in Fee, and then Tenant for Life in N dies, he in Remainder in Fee 

may enter. Moor 8. pl. 64. 

If a Gift be to two, and to the Heirs of one, if bo who hath but for Life aliens in Fee, 
the other who hath the Fee may enter for the Forfeiture. 45 HJ. 7. Roll. Abr. 8 58. 10 Vin. 


294. 


= 
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8 If the Lold of a Copybolder for Life leaſes for Years, to commence at the End, For- 
feiture or Surrender of the Tenant for Life, and afterwards the Tenant for Life commits a 
Forfeiture by making a Feoffment, if the Lord will not enter for the Forfeiture, yet the 


Leſſee for Years may. Roll. Abr. 8 58. 10 Vin. 39. 3 3 
If a Giſt be to a Feme Covert and J. S. and to the Heirs of the Body of the Feme by her 
Husband begotten, and afterwards the Husband dies without Iſſue, and afterwards J. . 
aliens his Part in Fee, the Wife ſhall not enter into it for a Forfeiture ; for by the Death of 
her Husband without Iſſue, ſhe ought to be Tenant apres Poſſibilitie of the Remainder z but 
becauſe ſhe was ſeiſed of it per mie & per tout for her Life before, that Eſtate. vaniſhed, and 
ſhe had not any Eſtate in Remainder at the Time of the Forfeiture. 47 Af. 7. Roll. Abr. 
858, 10 Vin. 394. | | „„ 1 8 | 
It Leſſee for Life aliens in Fee, and afterwards he in Reverſion dies, his Heir may enter 
for this Forfeiture. 27 A/. 32. 41 E. 3. 21. 5. (Br. Entry Congeable 8. Fitz. Entry Con- 
geable 34.) 50 E. 3. 21. (Fitz. Entry Congeable 36. Br. Entry Congeable 17. Br. Donne 7.) 
Pell. Abr. 858. 10 Vin. 394. = 9 5 DE 
If Tenant for Life, being diſſeiſed, levies a Fine to the Diſſeiſor, or to a Stranger, he in 
Reverſion or Remainder (though he had but a Right at the Time of the Forfeiture) may 
preſently enter upon the Diſſeiſor. Co. Lit. 252. 4. 2 Co. 55. 2 And. 29. pl. 19. Moor 
42 3. pl. 591. Cro. El. 460, 586. „ 5 . 5 
Tenant for Life in Remainder may enter for the Forfeiture of the firſt Tenant for Life, or 
if he makes continual Claim, though the Alienee dies ſeiſed, he may enter; and if he dies 
before, then he in Remainder in Fee may enter in Reſpect of the Privity of Eſtate. - Co. Lit. 
252. a. 2 Leon. 61. | . . N : | 


(C) By Alienation in Mortmain. 0 _ 
Mortmain. AN DS, Sc. may be forfeited by Alienation in Mortmain. There have been various | 
e e Opinions concerning the Derivation of the Word Morimain. Some have ſaid, that it 


0 — is called Mortmain Manus mortua, quia poſſeſſio eorum eſt immortalis, manus pro poſſeſſione, & 
Word. mortua immortali, and the rather becauſe Eccleſiaſtical Perſons are reſtrained by the Laws and 
Statutes of the Realm from aliening ; others ſay, it is called Manus mortua per Antiphraſin, 
_ becauſe Bodies Politick and Corporate never die; others ſay, that it is called Mortmain by 
Reſemblance to the holding of a Man's Hand who is ready to die, for that he them holdeth 
he letteth not go till he be dead. But Lord Coke (Co. Lit. 2. b.) ſays, that theſe and ſuch * 
others are framed out of Wit and Invention; but the true Cauſe of the Name, and the 
Meaning thereof, was taken from the Effects, as it is expreſſed in the Statute (de Religigſis, 
7E. 1.) itſelf, Per quod quæ ſervitia ex hujuſmodi feodis debentur, & que ad defenſionem regni 
ab initio proviſa fuerunt, indebite ſubirabunlur & capitales domini eſchaetas ſuas amittunt, ſo 
as the Lands were ſaid to come ro Dead-Hands as to the Lords, becauſe by Alienation in 
Mortmain they wholly loſt their Eſcheats, and in Effect their Knight-Services for the Defence 
of the Realm, Wards, Marriages, Reliefs, and the like; and therefore was called a Dead- 
Hand, for a Dead-Hand yields no Service, _ . Do pts 
What is a An Appropriation of an Advowſon is a Mortmain, or a Grant of an Advowſon in Fee to = | 
Mortmain. a Sole or Aggregate Corporation, and a Rent extinct by a Releaſe to a Corporation. = 
But the Grant of an Annuity cannot be a Mortmain, becauſe it charges the Perſon only; uf 
nor an Appropriation of Tithes, becauſe they are Things merely Spiritual; the Cognizance 1 
whereof regularly belongs to the Eccleſiaſtical Court. Wood's Inſt. B. 2. c. 4. F. N. B. 223. 
Inſt. 2. b. 304. a. & b. 5 Co. 56. 7 Co. 26. 9 Co. 96. 2 Inſt. 361, 640. Kitch. 280. 
The Statutes The Foundation of all the Statutes of Mortmain was Magna Charta (9 H. 3.) chap. 36. 
of e For, by that Charter it ſhall not be lawful to give Lands to any Religious Houſe, and to 
en lee che ſame again to hold of the ſame Houſe, Sc. upon Pain that the Gift ſhall be void, 


ofitions, and | 
Phat Evafions and that the Land ſhall accrue to the Lord of the Fee. | 


/ 


Wh have been This Chapter of Magna Charta, by Stat. de Religiaſis, (7 E. 1.) is expounded to extend to 
4 oh made oat of à Gift of Lands to a Religious Houſe, though they gave them not back again to hold of 
—— the ſame Houſe, but kept the Land fo given unto themſelves in their own Hands; and in 


that Caſe the Land ſhould incur to the Lord of the Fee. 2 Inſt. 75, | 1 
But Eccleſiaſtical Perſons found many Ways to creep out of this Statute; Religious Men, 
as Abbots, Priors, and other Eccleſiaſtical Perſons Regular, by purchaſing Lands holden of 
themſelves, or by taking Leaſcs for a long Term of Years, Sc. And Biſhops, Parſons, 
and other Eccle ſiaſtical Perſoss Secular, thought that they were out of this Statute. 2 Inf. 75. 
But the ſaid Stat. 7 E. 1. was intended to provide againſt theſe Devices, and enacted, That 
no Perſon Religious or other whatſoever (i. e. other whatſoever of like Quality of being a 
Body Politick, Eccleſiaſtical or Lay, Sole or Aggregate) ſhall buy or ſell any Lands or 
Tenements, or under the Colour of Gift or Leaſe, and to prevent all other Inventions and 
1 | 1 5 To Evaſions 


* . * 


* 
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Evaſions added to this Effect) or by Reaſon of any other Title whatſoever, receive the ſame, 
or by any other Craft or Engine ſhall preſume to appropriate to himſelf, whereby ſuch Lands 
may in any wiſe come into Mortmain, under Pain of Forfeiture of the ſame. And within 
the Year after the Alienation, the next Lord of the Fee may enter ; and if he do not, then 
the next immediate Lord from Time to Time to have half a Year; and for Default of all the 
meſne Lords, the King ſhall have the Lands ſo alienated for ever, and ſhall infeoff others by 
certain Services, Sc. 2 5 | Ts 

This Statute is to be underſtood of ſuch Inheritances as may be holden; but if ſuch Inhe- 
ritances as are not holden, as Rent-Charges, Commons, Advowſons, Sc. the King ſhall have 
them preſently by a favourable Interpretation of the Statute, Wood's Inſt. B. 2. c. 4. 

Lord Coke ſays (2 Inſt. 75.) a Man would have thought, that this Statute of 7 E. 1. would 
have prevented all new Deviſes ; but the Eccleſiaſticks alſo found out an Evaſion out of this 
Statute, becauſe it extended only to Gifts, Alienations and Conveyances made between them 
and others, Arte vel ingenio, &c. and therefore they gave over them; and they pretending 
a Title to the Land (which they meant to get) brought a Præcipe quod reddat againſt the Te- 
nant of the Land; and he by Conſent and Colluſion was to make Default, and thereupon 
they recovered the Land, and entered by Judgment of Law, Et fic fieret fraus ſtatuto. And 
Lord Coke (2 Inft. p. 429.) ſays, though ſuch Recovery by Default was by Conſent and Col- 
luſion, yet the Juſtices beld, that theſe Religious and Eccleſiaſtical Perſons came not to the 


Land per titulum doni, vel alienationis; nor was within the general Words of the Statute of 


7. E. 1. aut alio quovis modo, arte, vel ingenio ſibi appropriare preſumat : For that Recove- 
ties being proſecuted in Courſe of Law, were by Law preſumed to be juſt and lawful, it was 
holden by the Juſtices, that they were not within the former Statute z and yet theſe Recove- 
ries were done in fraudem Legis; for Remedy whereof the Statute of Weſim. 2. or 13 Ed. r. 
ch. 32. was made, whereby it is enacted, That it ſhall be inquired by the Country, whether 
or no the Demandant had a juſt Title to the Land; and if fo, then he ſhall recover Seiſin ; 
but if otherwiſe, the Lord of the Fee ſhall enter, 6c. | 
All Actions brought for any Lands or Tenements wherein a Freehold Inheritance, or a long 
Term is recovered, are within this Statute z Præcipe quod reddat,. Quare impedit, Droit de 
gard, Ejectione firme, Quare ejecit infra terminum, Warrantia Chart, Convenuit to levy a 
Fine, Execution per Elegit, Statute- Merchant or Statute-Staple, Sc. 2 Int. 429. 


Recoveries by Default are within this Statute, if they are had by Colluſion. 2 Inſt. 429. 


Notwithſtanding all theſe Statutes, Eccleſiaſtical Perſons (not being able to get Lands by 
Purchaſe, Gift, Leaſe or Recovery) cauſed the Lands to be conveyed by Feoffment, or in 
other Manner, to divers Perſons and their Heirs, to the Uſe of them and their Succeſſors, 
by Reaſon whereof they took the Profits. 2 Inſt. 75. i 

But this was barred by Stat. 15 Rich. 2. c. 5. whereby it is deemed within the Compaſs of 
7 Ed. 1. De Religiofis, to convert any Land into a Church- yard without Licence of the chief 
Lords, though done by the Sufferance and Aſſent of the Tenants. And no Feoffment, Sc. 
of Lands and Tenements, Advowſons or other Poſſeſſions, to the Uſe of any Spiritual Per- 
ſon, and whereof ſuch Spiritual Perſons take the Profits, ſhall hereafter be made without Li- 
cence of the King and of the Lords, &c. upon Pain of Forfeiture, Sc. The ſame Law ſhall 
-likewiſe be of Lands, Advowſons, and other Poſſeſſions purchaſed by Guilds, Fraternities 
and Corporations, or to their Uſe. _ | 

And by Stat. 23 H. 8. c. 10. Feoffments, Fines, Recoveries, Deviſes, &c. of Lands, Te- 
nements and Hereditaments, in Truſt to the Uſe of Pariſh Churches, Chapels, Church- 
wardens, Guilds, Companies, &c. erected and made of Devotion, or by common Aſſent of 
the People, without any Corporation, or to,the Uſes and Intents to have perpetual Obits, or 
_ .a continual Service of a Prieſt for ever, or for threeſcore or fourſcore Years, or to ſuch like 
Uſes or Intents, to the Prejudice of the King, and to other Lords and Subjects, as in Caſe 
Where Lands are aliened in Mortmain, ſhall be utterly void. Provided that ſuch Uſes and 
Intents may be made and declared to continue twenty Years from the Time of limiting them, 
and no longer. | „ e 
This Act ſhall not prejudice Corporations, where there is a Cuſtom to deviſe Lands in 
Mortmain; as in London, a Freeman that is Reſident there, and pays Scot and Lot, may 
__ deviſe all his Leaſes and Lands in that City, or Part thereof, in Mortmain, without Licence. 
Mood's Inſt, B. 2. c. 4. Dr. & Stud. 33. Dial. 1. c. 10. Roll. Abr. 556. 7 Vin. 239. 
See Stat. 14 Car. 2. c. 9. concerning the Preſident and Governors for the Poor in London and 


2 Preacher, Maintenance of a School, Relief of maimed Soldiers, and the Poor, Ie 
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Forfeiture. 


of Churches, er Bridges, C 8 diſcharging poor Inhabitants of a Town of 
common Charges, tor making a Stock for poor Labourers in Huſbandry and poor Appren- | 


tices, and for the Marriage of poor Virgins, or for any other charitable Uſes. 


And it is good Policy upon every ſuch Eſtate to reſerve a ſmall Rent to the Feoffor and 
his Heirs; for then the Feoffees ſhall be ſeiſed to their own Uſe, and not to the Uſe of the 
Feoffor : Or it may be proper to expreſs ſome Conſideration of a ſmall Sum; and then the 
23 H. 8. cannot by any Pretence make void the ſame. Co. 26. 11 Co. 70, 71. | 

No Relief againſt a voluntary Forfeiture of Copyhold. Str. 447. 

By Stat. 17 Car. 2. c. 3, Owners of Impropriations, Tithes, &c. may annex the fame. to 
the Parſonage or Vicarage where they lie, or ſettle them in Truſt for the Curates, where the 


' Parſonage is impropriate and no Vicarage endowed, without any Licence of Mortmain. And 


if the ſettled Maintenance of any Benefice with Cure ſhall not amount to 1007. per Ann. clear, 
the Incumbent may purchaſe to him and his Succeſſors Lands, Sc. without Licence in 


Mortmain. | 
By Stat. 7 & 8 V. 3 c. 37. the King may licenſe any Perſon or Bodies Politick to alien 


in Mortmain, or to purchaſe or take in Mortmain (in Perpetuity or otherwiſe) any Lands, 


Tenements or Hereditaments whatſoever, of whomſoever the ſame are holden ; and ſuch 
Lands, Sc. fo aliened, or purchaſed and licenſed, ſhall not be ſubject to any Forfeiture by 


Reaſon of ſuch Alienation or Purchaſe. 
By Stat. 2 Ann. c. 11. any Perſon may veſt Lands; Sc. in the Corporation for the Bounty 


of Queen Anne, by Deed inrolled, according to the Statutè of 27 H. 8. c. 10. or by Will, 


Waſte, what. 


Search if 
Waſte com- 
mitted. 
Kinds of 
Walte. 
Voluntary 
and permiſ- 
ſive. 
Active and 
paſſive. 


Waſte in 


IIouſes. 


In pulling 
them down, 
& o. 


for Augmentation of Churches, which have not a competent Proviſion. | 
The ſaid Corporation alſo may take and e vor: the {aid Purpoſes without nee or 


Writ Ad oy damnum. 


(D) By Non-per formance of a Cindition 


1 ANDS, &c. may be forfeited or loſt by the Non- performance of a Condition, whether : 


it be expreſſed, or implied by Law. 
For the Nature of Conditions and _ &c. concerning —_ ſee 880 5. poſt. 212. 


| (E) By Waſte. See'2 2 Athyns's Rep. 183, 383. 


L DS, Oc. may be forfeited by Waſte. 
Waſte (Vaſtum dicitur a Vaſtando, to Waſte) is a Spoil or Deſtruction in Houſes, Gar- 


dens or Orchards, Dove-houſes, Parks, Warrens, Fiſh-ponds, Trees, Woods, Lands, Sc. 
to the Prejudice of the Heir, or of him in Remainder or Reverſion. Co. Lit. 52. b. 53. a. 
The Leſſor may enter at ſeaſonable Times, to ſee whether any Waſte is committed; and 
if the Leſſee hinders his entring, the Leſſor may bring an Action on the Caſe. 2 Cro. 478. 
There are two Kinds of Waſte, voluntary or actual, and permiſſive. 
eee by Commiſſion, that is, By cutting down Timber-Trees, ortiftraiing Houſes, 


or thd like; and the ſame Word has the Statute of Glouc. c. 5. Que aver fait Waſte, and yet 


is underſtood as well of paſſive as active Waſte; for he who ſuffers a Houſe to decay, 
which he ought to repair, does the Waſte: And therefore if a Man makes a Leaſe for Years 
by Indenture . of a Houſe and Lands, upon Condition, that if it happen, that the Leſſee com- 
mits Waſte, that the Leſſor ſhall re-enter; in this Caſe if the Leſſee ſuffers the Houſe to be 
waſted, the Leſſor ſhall re-enter. 2. Permiſſive, z. e. By Omiſſion, or not doing, as in not 
Repairing. 2 Inf. 145. Both are equally injurious to him that has the Inheritance. | 
Waſte 1 may be committed in Houſes, by Pulling or proſtrating them down, or by ſuffering 
them to be uncovered, whereby the Spars or Rafters, Planchers or other Timber of the 
Jouſe becomes rotten. But if the Houſe be uncovered when the Tenant comes in, it is no 


Waſte in the Tenant to ſuffer the Houſe to fall down. Co. Lit. 53. 4 


Yer in ſuch Cale the Leſſor ſhall have the Timber, and fo he ſhall if a Houſe be pulled 
down or blowed down by Tempeſt. 11 Co. 81. 6. | 

Though a Houſe be ruinous at the Tenant's . in, yet if he pulls it down, it is 
Waſte, unleſs he builds it up again. Co. Lit. 

If Glaſs Windows (though g glazed by the Nennt himſelf ) be broken down or carried. 
away, it is Waſte; for it is Part of the Houſe. Cv. Lil. 52.4... mots Gn, 4: 

The fame is of new Chimney-pieces; though in ſome Places they pretend a Cuſtom to 
rake them down within the Term, if ey let op the old Chimney- pieces. 

2 


And 


Ch. 2. LS: 2H = : Foꝛfeiture. 


And ſo it is of Wainſcot faſtened by Nails, Screws or Irons put through Poſts or Walls, 
Benches, Doors, Furnaces, Sc. fixed to the Houſe, either by him in Remainder or Rever- 
ſion, or by the Tenant himſelf. Co. Lit. 53. 4. 4 Co. 64. 

It Wainſcot, Benches, Furnaces, Sc. are not fixed, they may be whe away at any Time: 
And a fixed Furnace may be taken a away at any Time within the Term, if it is not fixed to 
the Walls or Poſts of the Houſe. 


* 
If one pulls down a Malt-Mill, and builds a Corn-Mill, it is Waſte, though the Corn-Mill 


is of greater Value. 

If the Tenant builds a new Houſe, it is Waſte, (Noll. Ar. 507. contra) and then if he 
ſuffers that to be waſted, it is a new Waſte,s Co. Lit. 53. a. 

If the Houſe falls down by Tempeſt, or is burnt by Lightning, or thrown down by Ene- 
mies, &c. without the Fault of the Tenant, he ſhall not be charged with Waſte, (Plowod. 29. 
Co. 98. Co. Lit. 283.) unleſs he bound himſelf by Covenant that he would leave it in as 
good a Condition as he found it. Dr. & Stud. 112. Dial. 2. c. 4. | 

But in this Caſe, or where the Houſe was ruinous at his coming in, and falls lawn; the 
Tenant may build the fame again with ſuch Materials as remain, and with other Timber 
which he may take growing on the Premiſſes. Co. Lit. 53-@. 
| Yet he muſt not make the Houſe leſſer or larger than it was before, or ſell the Trees, and 

with the Money build it up, for the Sale is Waſte. 16:4. 

If the Houle is anon by W the Tenant muſt repair it in convenient Time. 

Co. Lit. 8 
And Gogh there be no Timber growing upon the Ground, yet the Tenant, at his Peril, 
mult keep the Houſe from waſting. Co. Lit. 53. a. 

A Leſſor has no Remedy againſt a Tenant at Will for permiſſive Waſte; but a Tenant for 
Years is of Courſe bound to ſuſtain or repair the Houſe. Lit. F. 71. Co. Lit. 567.8 

If one ſuffers the Houſes to be waſted, and then fells Tinte to repair chem, this is 
double Waſte. Co. Lit. 53. b. 

But in many Caſes a Tenant for Life or Years may fell Timber: to repair, though he is not 
forced to it; as if a Houſe is ruinous at the Time of the Leaſe made, he is not bound to re- 
Pair it 3 but if he cuts down Timber, and doth repair it, he may. juſtify it; for the Law doth 
tavour the Maintenance of Houſes for the Habitation of Mankind. And therefore if two or 
more Jointenants or Tenants in Common be of a Houſe of Habitation, and one will not re- 
pair the Houſe, the other ſhall have a Writ De reparatione facienda,, And the Writ ſays, Ad 
Suftentationem ejuſdem domus teneantur, 

So it is if the Leſſor covenants to repair the Houſe, the Leſſee (if the Leſſor does not do 
it) may with Timber growing on the Ground repair it, e he cannot be compelled to it. 

ibid. 

A Tenant may dig for Gravel or Clay (though no Pit was open at the Time of the Leaſe) 
for Reparation of the * by the ſame Reaſon that he may cut down Timber to repair 
it. Co. Lit. b. 

If the Houle i is barnt by Negligence or Miſchief, it is Waſte, Bid. See Stat. 6 Ann. 


2 31.5 


If the Tenant cuts down or deſtroys any F ruit-Trees growing in the Garden or Orchard, wafte in 


it is Waſte; but if ſuch Trees grow upon any Part of the Ground out of the Garden or Conn and 
Orchards. 


Orchard, it is no Waſte. Co. Lit. 53. 


If the Tenant of a Dove-houſe, Park, Warren, Vivary or Fiſh-Pond, c. does take ſo Waſte in 


many Pigeons, Sc. as that ſuch ſufficient Store is not left as he found thre when he firſt Parks, — 
Parks, 


entered, it is Waſte. Co. Lit. 53. a. 2 Inſt. 304. 
And to ſuffer the Park-pales to decay, whereby the Deer are loſt or diſperſed, it is Waſte, 


| Waſte in Land. If a Tenant converts Arable Land into Wood, or Wood into Arable Waſte in 
Land, or Meadow into Arable, or Arable into Meadow, or Paſture into Arable, it is Waſte; Land. 


For it not only changes the Courſe of the Huſbandry, but the Proof of the Landlord's Evi- 
dence of his Eſtate. Co. Lit. 53. b. 
| If antient Meadow Ground beyond the Memory of Man, or Brook Meadow, is plowed 
vp, it is Waſte. 2 Rol, Abr. 814. 22 Vin. 437. 
But if Meadow Ground hath been at any Time Arable, or ſometimes Meadow and ſome- 
times Paſture, it is no Waſte to plough it up. Bid. 
Therefore ſuch Meadow muſt be defended from being ploughed up by Covenant, (viz.) 
to pay ſo much an Acre (as five Pounds an Acre, Sc.) if the Tenant doth plough it up. 
2 Koll. Abr. $15. 
PFoor an abſolute Reſtraint to plough is void; 22 becauſe Arable is to be preferred be- 
; fore Meadow. Lid. | 
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Foxfeſture, 


Trees and 
Woods. 


it is Waſte to ſulfer a Wall of the Sea to be in Decay, ſo as by the Flowing and Reflowing 


of the Sca the Meadow or Marſh Ground is ſurrounded, and thereby rendered unprofitable 
Co. Lit. 63. 


zut if the Land is ſurrounded ſuddenly by the Violence of the Sea, occaſioned by a Tem- 
pelt. without any Default of the Tenant, it is no Waſte that is puniſhable. Co. Lit. 53. b. 
$50 it is if the Tenant does not repair the Walls or Banks, againſt: Rivers, or other Waters, 


whereby the Meadows or Marſhes are ſurrounded, and become ruſhy and unprofitable. Co. 


i 53. 5. 
Digeing for Gravel, Lime, Clay, Stone, Brick, Earth, &c. or for Mines of Metal, Coal, &c. 


hidden in the Earth, which were not open when the Tenaht came in, is Waſte; but he may 


die for Gravel, Clay, Sc. for the Reparation of the __—_— as well as he may take conve- 
ent Timber-Trees. Co. Lit. 53. U. 22 Vin. 439. 


"if one makes a Leaſe of his Land for Life or Years, in which there i is a Mine of Coal, &c. | 
not mentioning any Mines in his Leaſe, the Leſſee may dig and take the Profit of ſuch 


Mines as were open at the Time of the Leaſe made. Co. Lit. 54. b. 5 Co. 12. 


But he cannot dig for any new Mine that was not opens for that would be Waſte. 2 


22 Vin. 439. 


And if there are open Mines, and the Owner makes a Leaſe of the Land with the Mines 


therein, this ſhall extend to the open Mines only, and not to any hidden Mine. Bid. 
But if there be no open Mine, and the Leaſe is made of the Land with all Mines, the Te- 


nant may dig for Mines, and have the Profits; otherwiſe thoſe Words would be void. Lid. | 


22 Vin. 439. 


Waſte in Trees and Woods. 7 rees are Parcel of the Inheritance; and though they a are Rag 


cepted in a Leaſe, yet they are not Chattels: 
The Leſſor, after he has made a Leaſe for Life, may by Deed grant the Trees, or reaſon- 


able Eſtovers out of them, to another and his Heirs, and the ſame ſhall take Effect after the | 


Death of the BEeſſee. bid. 


But ſuch a Gift to a Stranger is void during the Eſtate for Life, becauſe of the particular 
Prejudice it may be to the Leſſee. Bid. | 
Timber is reſerved by Law to the Leſſor; therefore if it be cut down by a Leſſee, the 
Leſſor may take it away; the Leſſee had only an Intereſt in Trees while ſtanding, as in the 


Fruit, Shrowd, Shadow, Sc. 4 Co. 62, 63. 5 Co. 11, 76. 11 Co. 48, 50, 91. On this 


Account, if de cuts down Timber-Trees, (viz.) Oak, Aſh and Elm, (which are Timber- 


Trees in all Places, except Elms on ſome Copyhold Eſtates) or tops them, or doth any other 
Act whereby the Timber may decay, it is Waſte. Co. Lit. 


63:8 
And if the Leſſee has covenanted to leave the Wood in as good Plight at the End of the 
Term as he found it, the Leſſor ſhall preſently have an Action of Covenant for cutting down 
the Timber, for now it is not poſſible for him to perform the Covenant, or to leave the 


Wood in as good Plight as he found it. Otherwiſe, if during the Term the Leſſee do waſte 
in Houſes ; for theſe may be repaired before. the Term expires. F. N. B. 145. 5 Co. 21. 


7 Co. 13. 
Alſo i in Counties where Timber is 1 and Beech and the like ſerves to build Houſes 


for the Habitation of Man, or the like, they are to be accounted Timber, and to cut them 


Gown is Waſte. Co. Lit. 53. a. 


If Timber-Trees are thrown down by the Wind, the Landlord or Leſſor ſhall have them. 


4 Co. 63. 11 Co. 81. 


If a Tenant ſuffers the young Germins to be deſtroyed by Beaſts, or does ſtub them up, it 


is Deſtruction. Co. Lit. 53. 4 
Cutting down Willows, Beach, Birch, Aſp, Maple, Sc. ſtanding i in the Defence and 


Safeguard of the Houſe, is alſo Deſtruction. Co. Lit. 53. a. 


If there is a Quick-ſet Fence of white Thorn, and the Tenant or Leſſee ſtubs it up, or 
ſoffers it to be deſtroyed, it is Deſtruction. Co. Lit. 53. a 


And for all theſe and the like Deſtructions an Aion of Waſte lies. 05 Zit. 53. 4. 
For Waſte and Deſtruction in a large Senſe are ſynonymous 'T erms. 


Turning Trees into Coal for Fuel, when there is ſufficient dead W "00d, 1s Waſte. Co. Lit. | 


b. 


53: | 
TheTenant may take ſufficient Wood to repair Walls, Pales, Fences, Hedges and Ditches, 


as he found them; but not to make theſe a- new. Co. Lit. 53. b. 


And he may take ſufficient Plough- bote, Fire-bote, and other Houſe- bote. Co. Lit. 


53. 0. 
He may alſo cut down Underwood at ſeaſonable Times. 2 Rell Abr. $17. 


A Copy holder without Cuſtom:may cut down great Trees to repair his Copyhold Houſe, 


though this may be reſtrained by Cuſtom; or he may be reſtrained to cut them down with- 
out Aſſignment of the Lord or his Bailiff. Roll. 508. _ | 


A Tenant alſo may cut down dead Wood. 4 Co. 63. 
| | Dila- 
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Dilapidation or Waſte of Eccleſiaſtical Places, Houſes and Buildings, is a good Cauſe of Dilapidati 
Deprivaiion. Some ſay an Action of the Caſe will lie for Dilapidations. 3 Inf. 204. 11 Co. % 


9. 3 Lev. 116. Lev. 268. | 
if he who has the Inheritance fears Waſte will be committed in any of the foregoing In- 
ſtances, he may (before any Waſte done) have a Prohibition directed to the Sheriff, that he 
ſhail not permit Waſte to be done by the Tenant ; and then the Sheriff may take the Poſſe 
_ Commarus, and withſtand the doing of it. F. N. B. 55. Co. 113. Co. Lit. 53.6. 2 Int. 
140, 99. * > 
| 05 ke in Remainder or Reverſion may have an Injunction out of the Chancery to ſtay the 
| Waite. F. N. B. 55. Co. 115. Co. Lit. 53.6. 2 Inft. 146, 299. 
tlc m Reverſion, either perſonally or by another, may enter into the Houſe or Lands, 
lett for Lite or Years, to ſee if Waſte is committed. 2 1ſt. 306. | 
„ Fatron may have a Prohibition to hinder a Perſon from cutting down Trees to his own 


private Uſe. 11 Co. 49. 2 Roll, Ar. 8 19. | 


The Forfeiture and Judgment in Waſte appears in the Statute of Glouceſter, or 5 & 6 Ed. The 72 
ture, qudg- 
ment and Re- 
covery in 
Waſte. 


I. c. 5. For by ic, the Party convicted of Waſte ſhall forfeit the Thing waſted, and Re- 

compence thrice ſo much as the Waſte is taxed at. [See Weſt. 2. or the 13 Ed. 1. c. 14. 

and the 8 & g V. 3. c. 11. for Recovery of Coſts, and alſo 11 & 12 W. 3. c. 4. $. 4. con- 

ccrning wilful Waſte in the Lands of Papiſts diſabled, Sc.] | 
If Waſte be done /par//m here and there in Woods, the whole Woods ſhall be recovered, 

or ſo much wherein the Waſte /par/im was done. Co. Lit. 54. a. 2 Inft. 303, 304. 

Aud ſo in Houſes, ſo many Rooms ſhall be recovered wherein there is Waſte done; but 
if the Waſte is committed here and there throughout, all ſhall be recovered. Bid. 

| Regularly, he that enters or recovers by Force of an implied Condition, ſhall not avoid 

precedent Incumbrances; for if a Tenant for Life grants a Leaſe for Years, and afterwards 

doth Waſte, and the Leſſor recovers in an Action of Waſte againſt the Tenant for Life, he 
ſhall avoid che Leaſe made before the Waſte done; becauſe the Action of Waſte muſt of 

Neccflity be brought againſt the Leſſee for Life to recover the Place waſted, which mult 

bind the Leſſee for Years. Co. Lit. 233. B. 234. a. | | 

A precedent Rent granted out of the Land ſhall not be avoided. Did. 

PFoor if Leſſee for Life grants a Rent-Charge, and afterwards doth Waſte, and the Leſſor 
recovers in an Action of Waſte, he ſhall hold the Land charged during the Life of Tenant 
for Life. Bid. | ** | | = : 

But if the Rent was granted after the Waſte done, the Leſſor ſhall avoid it. Did. 


None ſhall have Judgment to recover in an Action of Waſte, where the Waſte is of ſmall . | 


Value. Co. Lit. 54. a. 2 Inſt. 306. | 
Vet the Law will take Notice of Waſte in Trees to the Value of three Shillings and Four- 
pence, and ſuffer Judgment. Did. „„ | 
And many Things together may make Waſte to a Value, and amount to a Forfeiture; 
T 3 | EOS 


(F) By Bankruptcy. - | 


- EZ + | | 3 | - 3 be; 
ANDS and Tenements may be forfeited or loſt by Bankruptcy ; therefore it will be 2 


make a Bank- 


 J_ proper to ſhew, who may be a Bankrupt, what Acts make a Bankrupt, and how 
Lands and Tenements may be forfeited or loſt by Bankruptcy. | 


Firſt, bo may be a Bankrupt, and what Afs make a Bankrupt. 


A Bankrupt (derived from Banque, a Table, and Route, the Sign of the Table that was 
fixed in the Earth) is he or ſhe that has gotten other Mens Goods into his or her Hands, 
and hides in order to deceive his or her Creditors; 4 Inſt. 277. but is more particularly de- 
{cribed by the following Statutes” _ | | SH | 
Hy Stat. 13 El. c. 7. If any Perſon who has uſed the Trade of Merchandize, and ſought 
his Living by Buying and Selling in Groſs, or by Retail, or ſhall uſe the Trade of a Scri- 
vener, receiving other Mens Money, and doth depart the Realm, or begins to keep his 
or her Houſe, or otherwiſe abſent himſelf or herſelf, or ſuffers him or herſelf willingly to 
be arreſted, outlawed or impriſoned, without juſt or lawful Cauſe, Sc. to the Intent to 
defraud Creditors, ſhall be deemed a Bankrupt. | 
In Smith & al' againſt Mills, 2 Rep. 25. The Court conſidered the ſeveral Parts and 
Branches of the ſaid Statute thus: 1. The Act deſcribes a Bankrupt, and whom he defrauds, 
viz. the Creditors, 2. To whom the Creditors ſhould complain for Relief, viz. to the 
Lord Chancellor. 3. How and by what Relief and Remedy is provided, viz. by Force of a 
Vol. I. en nn pf EN Com- 


Waſte of 
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Waſte. 
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Perſon who 
Has left off 
Trade. 


Commiſſion under the Great Seal, Sc. 4. The Authority of the Commiſſioners, viz. to 
ſell, Sc. that is to ſay, to every one of the Creditors a Portion, Rate and Rate alike, accor- 
ding to the Quantity of his or their Debt. So that the Intent of the Makers of the ſaid Act 
_ expreſſed in plain Words was to relieve the Creditors of the Bankrupt equally, and that 
there ſhould be an equal and rateable Proportion obſerved in the Diſtribution of the Bank- 
rupt's Goods amongſt the Creditors, having Regard to the Quantity of their ſeveral Debts, 


ſo that one ſhould not prevent the other, but all ſhould be in equalz jure. 


And the Stat. 1 Fac. 1. c. 15. is to the ſame Effect as the 13 El. c. 7. And adds morecver, 
That if any Perſon that has uſed the Trade of Merchandize, &c. ſhall willingly and fraudu- 
lently procure him or herſelf to be arreſted, or his or her Goods to be attached or ſequeſtred, 


er does depart from his or her Dwelling houſe, or makes or cauſes to be made any fraudu- 
lent Grant or Conveyance of his Lands, Tenements, Goods or Chattels, to the Intent to 
defraud his or her Creditors, or being arreſted for Debt, ſhall lie in Priſon fix Months or 


more upon the Acreſt, ſhall be adjudged a Bankrupt. 8 5 5 
And the Stat. 21 Fac. 1. c. 19. adds farther, That if Perſons uſing the Trade of Mer- 


chandize, Sc. (as before) and Scriveners, who ſhall either by themſelves or others obtain any 
Protection (except by Privilege of Parliament) [See 7 Ann. c. 12.] or ſhall by Petition or 
Bill endeavour to compel their Creditors to take leſs than their due Debts, or to gain Time for 


the Payment thereof; or being arreſted for Debt, ſhall after the Arreſt lie in Priſon two 
Months, or more, or being arreſted for a juſt Dubt of one hundred Pounds, or more, ſhall _ 
eſcape out of Priſon, ſhall be adjudged a Bankrupt. [See Stat. 10 Ann. c. 15. whereby the 


Clauſe of being indebted in a hundred Pounds, and not paying or compounding for the ſame within 
fix Months after the ſame fhall grow due, and the Debtor arreſted, or within fix Months after 


an original Writ ſued out and Notice given; or procuring his or her Enlargement by putting in 


common or hired Bail, ſhall be adjudged a Bankrupt from the Time of his or her ſaid firſt Arreſt, 
7s repealed; and the Act of 21 Fac. 1. c. 19. and all other Acts, ſo far forth as they relate to 
the ſaid Deſcriptions of a Bankrupt, are made void. „ 

A ſingle Act is enough to make a Bankrupt. 


In ſhort, every Perſon, a Subject born, or Stranger, Alien or Denizen, who ſhall uſe the 


Trade of Merchandize by way of Bargaining, Exchange, Bartery, Chevizance, or other- 


wiſe, in Groſs or by Retail, or ſeeking his Living by Buying and Selling, or that ſhall uſe 


the Trade or Profeſſion of a Scrivener, and that ſhall commit an Act of Bankruptcy, ſhalt 


be a Bankrupt, 


By Stat. 14 Car. c. 24. it ſeems that Noblemen, Gentlemen and Perſons of Quality, ik 
they be not Adventurers in the Eaſt-India or Guinea Company, or the Royal Fiſhery, may 


be Bankrupts. 


A Nobleman having the ſole importing of Cards or Glaſſes, may be a Bankrupt. Stones 


Reading on Stat. Bank. 166. | 
So may a Member of Parliament. Davis p. 6, 7. EA 
So may private Gentlemen who inveſt their Money in Trade to make a better Intereſt, 
appear in Trade. | hs | 

So may Lawyers and Phyſicians if they Trade or Merchandize. 

So may Innkeepers or Inholders, Dealers and Chapmen; /ed vide poſt. 


So may a Scrivener, | | 


though they have never been bred up to Trade, nor do not act in Perſon, nor avy wits 


And a Trader leaving off, or who has left off Trade, may be a Bankrupt for his Debts 
contracted when a Trader. Comb. 463. Palm. 325. Vent. 5. But not thoſe contracted. 


afterwards. Comb. 463. | | 

A. whilſt a Trader owes 10017. to B. and leaves off his Trade, and after that borrows an- 
other 1007. of B. and afterwards pays one of the 1007. not mentioning which, the 1001. 
ſhall be applied to the firſt Debt, and he ſhall not be a Bankrupt for that which remains. 
Como. 463. | 5 | | 

A. in Trade gets in Debt, leaves off his Trade and lives in the Country upon his Land, 
he may be a Bankrupt for ſuch Debt. Palm. 325. - | „ | 

And if a Man for a certain Time deals in Trade, and afterwards leaves his Trade and 
Stock in the Hands of another, and has Part of the Profit, and ſuffers Part of the Loſs; if 
after ſuch Deſertion he becomes in Debt, he may be a Bankrupt. Palm. 325. | 8 

B. who had been a Merchant and had left off Trade, ſold ſuch Merchandizes as were 
only the Effects of his former Trade, and which he could not immediately put off on ceaſing 
to trade. Per Cur. E. 21 C. 2. B. R. this could not make him a Trader; for the Statute 


extends only to thoſe who live by Buying and Selling. But in M. 23 C. 2. B. R. it came on 


proved that ue imported or x ported any Thing after, but that having the Stock of his former 


again; when it was proved that B. was a Turkey Merchant, and traded in 1636 but it was not 
& Trade 
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Trade on his Hands to a great Value, on the Loan and Credit whereof he obtained divers 
large Sums of Money; and now per Cur. this brings him within the Statute for ſuch Debts 
as he contratted after 1656, otherwiſe the Miſchief would-be great; becauſe Men cannot 
take Notice when another withdraws his Trade, or when he commands Factors beyond Sea 
to deal no further with him; but Perſons ſeeing great Quantities of Goods in his Hands are 
apt to truſt him; and therefore it is fit they ſhould be relieved by the Statute. Vent. 29. 
Sed Q. vide ante. ED 4. 
If a Merchant buys beyond Sea and ſeils here, or buys here and ſells beyond Sea, it is 
Trading, and he may be a Bankrupt. T. Jones 141. | 
Even if he be a Subject or Alien Reſident beyond Sea; for by Trading thither and back 
he gains a Credit here. Salk. 109. | | 
If a Trader be Security for any Perſon, he may be a Bankrupt. Palm. 325. Stone's 
Reading 183. 8 0 | : 
Bankers, Brokers and Factors may be Bankrupts. Stat. 5 G. 2. c. 30. 
A Feme Covert ſole Trader, by the Cuſtom of London, may be a Bankrupt. 
But no Adventurer in the Eaſt-India or Guinea Company, or the Royal Fiſhing Trade to 
be a Bankrupt, unleſs he trades, trafficks, or merchandizes in another Way or Manner, : 
Sat, 14 C. 2. 6. 24. = | — 
Nor an Innkeeper. Show. 96, 268. Comb. 18 1. 3 Lev. 309. For he doth not properly 
ſell what he buys, but utters it at ſuch reaſonable Rates as he thinks fit, with Reſpe& to 
Attendance of Servants, &c. 3. Cro. 549, 550. Danv. Abr. 686, 687. 7 Vin. 59, 60. 
a Nor though he has a Share in a Ship. Hoelt's Rep. 92 | | = 
'* But if they deal, as in buying Wine, Malt, Sc. and ſelling it to Gentlemen in the Country, | 
1 there are frequent Inſtances of their being Bankrupts, under the Titles Tanholder, Dealer 
and Chapman. „ | | 
A Pawnbroker (if he does not otherwiſe deal) may not be a Bankrupt; for he does not | 
| buy or ſell for himſelf, and is only a common Lender of Money at Intereſt, and the Pledges 4 
which he ſells are for the Benefit of the Borrower. But if he otherwiſe trades, he may be a | 
| Bankrupt, in which Caſe he is uſually ſtiled Pawnbroker, Dealer and Chapman. Davis 24. 
A Taylor who only makes Clothes is not liable to be a Bankrupt, becauſe he only works 
for Hire; but where he buys and ſells the Materials, Cc. as the Taylors in London, Sc. do, 
he is liable, by the Name of Taylor and Chapman. | 
By Szat. 7 Ann. c. 5. Members of the Bank of England ſhall not be adjudged liable to the | f 
Statutes of Bankrupfte. | | | | 
By Stat. g Ann. c. 21. and 2G. 1..c. 9. Members of the South- Sea Company ſhall not he 
table to the Statutes of Bankrupts. = 


By Sat. 5 Geo. 2. c. go. no Farmer, Graſier, or Drover of Cattle, or Receiver General of | 
Taxes granted by Parliament, ſhall be deemed a Bankrupt. | | | : f 
By Stat. 6 G. 1. c. 4. no Perſon. concerned about Circulating Exchequer Bills ſhall be liable 


to the Statutes of Bankruptcy. | | | 

It is not buying or ſelling of Land, but of perſonal Things, that may make a Bankrupt, 
nor is it buying only, or ſelling only, but Buying and Selling. Wood's Inſt. B. 2. c. 4. 

Not one ſingle Act of Buying and Selling, but where ons gets his Livelihood by it. Bid. 

Such as live on their manual Labour only, as Hufbandmen, Labourers, Handicraftſmen, 
are not Traders within the Statutes: But ſuch as buy .Wares and convert them into ſaleable 
Commodities, and to get their Livelihood by Buying and Selling, may be Bankrupts within 
the Statutes; as Shoemaker, Lockſmith, Clothier, Sc. 3 Cro. 31. | 
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Secondly, How Lands, T. enements and Hereditaments may be forfeited and loft by Bankruptcy. - Ow Landes 
| Cc. may 
forfeited by 


A Commiſſion of Bankruptcy iſſues under the Great Seal, upon a Petition to the Lord Bankruptey, 


Chancellor, Fc. by a Creditor whoſe Debt amounts to the Sum of 10017. at leaſt, or by two 
_ Creditors whoſe Debts amount to 1507. or upwards, or by three or more Creditors whoſe 
Debts amount to 2007. or vpwards, againſt any Perſon or Perſons being Bankrupts, of which 
an Affidavit muſt be made, and a Bond muit be given to the Lord Chancellor in the Penalty 
of 2007. conditioned for the proving his Debt, &c. After the Perſon is declared a Bank- 
rupt, &c. and is ſummoned to appear at the Meeting aſſigned by the Commiſſioners, and 
the Bankropt's Trade, Alls of Bankruptcy, and his Eſtate and Debts are diſcovered by the 
Examination of the Bankrupt himſelf, his“ Wife, and other Witneſſes; and the Creditors | 
are ſworn to the Value of their Debts, &c. according to the Star. 13 Eliz. c. 7. 1 Fac. 1. 1 


. . —_ 4 


2 - 2 EL. hes. IS. 


Note, The Wife is only to be examined as to the Eſtate and Effects, and not as to the Acts of Bankruptcy. 


96 FJoꝛfeiture. 


6. 5. 21 Jac. 1, c. 29. but more particularly according to the Stat. 5 G. 2. c. 30. by which 
a Certificate of the Bankrupt's Conformity in all Things is to be made to the Lord Chan- 


n 
* 


celior, Cc. Then by Virtue of one or more of thoſe Statutes, the Commiſſioners may fell al! 


the Bankrupt's Lands, Sc. in his own Poſſeſſion at the Time of his becoming Bankrupr, 


whether in Fee-ſimple, Fee-tail, for Life or Years, Freehold or Copyhold, towards Payment 


of his Debts. | 


Sale of Bank- By Stat. 13 El. c. 7. it is enacted, That the Commiſſioners ſhall have full Power, at their 


rupt's Lands, Diſcretion, to order and direct as to the Bankrupt's Lands, Tenements, Hereditaments, as 


25 well Freehold as Copyhold, or Cuſtomary, which he or ſhe had in his or her own Right 
before he or ſhe became Bankrupt; and alſo with all ſuch Lands, Tenements and Heredi- 
taments, as ſuch Perſon had purchaſed or obtained for Money, or other Recompence 


Joined with his Wife, Child or Children, to the only Uſe of the Bankrupt, or of of for 
ſuch Uſe, Intereſt, Right or Title as ſuch. Bankrupt then ſhall have in the ſame which he or 
ſhe may lawfully part with, or with any Perſon or Perſons of Truſt, to any ſecret Uſe of 
ſuch Bankrupt, and alſo with his or her Money, Goods, Chattels, Wares, Merchandizes 


and Debts whereſoever they may be found or known, and cauſe the ſaid Lands, Tenements, 


Fees, Annuities, Offices, Goods, Chattels, Wares, Merchandizes and Debts, to be ſearched, 


viewed, rented and appraiſed to the beſt Value; and by Deed indented, inrolled in one of 
the King's Courts of Record, to make Sale of the ſaid Lands, Tenements and Heredita- 


ments, and of all Deeds, Writings and Evidences touching only the ſame belenging to ſuch 
Bankrupt ; and alfo of all Fees, Annuities, Offices, Goods and Chattels, or otherwiſe, to 


order the ſame for true Satisfaction and Payment of the Creditors, in Proportion to their 


Debts ; and every Direction, Order, Bargain, Sale, and other Things done by the Commiſ- 


ſioners, ſhall be good and effectual in Law againſt the ſaid Bankrupt, his Wife, Heirs and 


Children, and ſuch Perſon and Perſons as by ſuch joint Purchaſe with the Bankrupt have or 
ſhall have any Eſtate or Intereſt in the Premiſſes, and againſt all other Perſon and Perſons 


claiming by, from or under ſuch Bankrupt, by any Act or Acts had, made or done after 
ſuch Perſon becomes Bankrupt; and alſo againſt the Lords of the Manors, whereof the ſaid 
Copyhold or Cuſtomary Lands be held, their Heirs, Succeſſors and Aſſigns, and every of 


them. 


Copyhold Provided, that all and every Perſon or Perſons to whom any ſuch Sale of Copyhold or 


Eſtates, Cuſtomary Lands or Tenements ſhall be made, ſhall, before ſuch Time as they, or any of 


them, ſhall enter or take any Profit of the ſame Lands or Tenements, agree and compound 


with the Lords of the Manors of whom the ſame ſhall be holden for ſuch Fines or Incomes 
as heretofore has been moſt uſual and accuſtomed to be yielded or paid therefore: And that 
upon every ſuch Agreement or Compoſition, the ſaid Lords for the Time being, at the next 


Court to be held at or for the ſaid Manors, ſhall not only grant unto the ſaid Vendee or 


Vendees, upon Requeſt, the ſame Copyhold or Cuſtomary Lands or Tenements, by Copy 


of Court-Roll of the ſame Manors, for ſuch Eftate or Intereſt as to them ſhall be ſold, and | 
reſerving the ancient Rents, Cuſtoms and Services; but alſo in the ſame Court admit them 


Tenants of the ſame Copy or Cuſtomary Lands, as other Copyholders of the ſame Manors 
have been wont to be admitted, and to receive their Fealty accordingly. Z 


Commiſſioners Provided always, that the Commiſſioners ſhall on lawful Requeſt of the Bankrupt not 


0 „ e oa only make a true Declaration to the ſame Bankrupt of the employing and beſtowing of his 
ene Pane” ſaid Lands, Tenements, Offices, Fees, Goods, Chattels and Debts ſo paid and fatisficd to 


their ſaid Creditors, but alſo make Payment of the Overplus of the ſame (if any ſuch ſhall 


be) to the ſaid Bankrupts, their Executors, Adminiſtrators or Aſſigns. - . 
Sale of Goods, And further enacted, That if after any Act of Bankruptcy, and Complaint thereof made to 
Chattele the Commiſſioners by any Party aggrieved concerning the Premiſſes, knowing, ſuppoſing or 

Debts, &e. ſuſpecting any of the Goods, Chattels, Wares, Merchandizes or Debts of ſuch Bankrupt to be 
in Cuſtody, Uſe, Occupy ing, Keeping or Poſſeſſion of any Perſon or Perſons, or any Perſon or 
Perſons be indebted to any ſuch Bankrupt, do make Relation thereof to the ſaid Commiſſioners, 


or the major Part of them, then they may call before them by Proceſs, &c. every Perſon or Per- 


| ſons ſo known, ſuſpected or ſuppoſed to have any ſuch Goods, Chattels, Wares, Merchandizes 
or Debts, in his or their Cuſtody, Uſe, Occupation, Keeping or Poſſeſſion, or ſuppoſed or ſuſ- 
pected to be indebted to ſuch Bankrupt, and upon their Appearance to examine them, and 
every of them, as well by their Oaths as otherwiſe, by ſuch Ways and Means as the ſaid 
- Commiſſioners, or the major Part of them, ſhall think meet, for or upon the Specialty, Cer- 
tainty, true Declaration and Knowledge of all and ſingular ſuch Goods, Chattels, Wares, Mer- 
chandizes and Debts of any ſuch Bankrupr, as be ſuppoſed or ſuſpected to be in his Cuſtody, 
Uſe, Occupation or Poſſeſſion, and all ſuch Debts as by them, or any of them, ſhall be ſup- 


poſed or ſuſpected to be owing to any Bankrupt: And if any ſuch Perſon or Perſons, upon 
ſuch Examination, do not diſcloſe, and plainly declare and ſhew the whole Truth of ſuch T hings | 


as he or they ſhall be examined of concerning the Premiſſes, to his Knowledge, or to deny 
3 . | | to 
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to ſwear, then ſuch Perſon or Perſons ſo denying to ſwear, or being examined do not declare 
the plain and whole Truth concerning the Premiſſes, upon due Proof thereof before the ma- 
jor Part of the ſaid Commiſſioners, by Witneſs, Examination or otherwiſe, ſhall Joſe and 
forfeit double the Value of all ſuch Goods, &c. fo concealed, and not wholly and plainly 
declared and ſhewed : Which Forfeiture ſhall be levied, by the major Part of the ſaid Com- 
miſſioners, of the Lands, Tenements, Hereditaments, Goods and Chattels of ſuch Perſon fo 
denying to ſwear, or not diſclofing the whole Truth as aforeſaid, by ſuch Ways, Sc. as be- 
fore appointed for the Bankrupt ; and the fame Forfeiture or Forfeitures to be diſtributed or 
employed to and for the Satisfaction and Payment of the Debts of the ſaid Creditor or Cre- 
ditors, in ſuch Manner as the Lands, Fe. of Bankrupts as aforeſaid. | 

And that if at any Time, before or after that any Perſon commits an Act of Bankruptcy, 
any Perſon or Perſons do fraudulently by Covin or Colluſion claim, demand, recover, poſ- 
ſeſs or detain any Debts, Duties, Goods, Chattels, Lands or Tenements, by Writing, Truſt 

or otherwiſe, which were or ſhall be due, belonging or appertaining to any ſuch Bankrupr, 

bother than ſuch as he or they can and do prove to be due by Right and Conſcience in Form 
aforeſaid, for Money paid, Wares delivered, or other juſt Conſideration or Cauſe reaſonable, 
to the juſt Value thereof, before the major Part of the faid Commiſſioners, and the ſame to 
proceed (bona fide) without Fraud or Covin; that then every ſuch Perſon or Perſons fo crafti- 
ly demanding, claiming, having, poſſeſſing or detaining any ſuch Debt, Duty, or other 

ing as aforeſaid, ſhall forfeit and loſe double as much as he or they ſhall fo claim, de- 
mand, detain or poſſeſs ; which ſaid Forfeiture ſhall be levied, recovered and employed as 
aforeſaid, „„ 00: 9 | | | | DI | 
Provided alſo, That if it happens the Creditors of any ſuch Bankrupt be ſatisfied and paid 
their Debts and Duties of or with the proper Lands, Tenements, Goods, Chattels and Debts _ 

of the ſaid Bankrupt, or of or with the ſame and ſome Part of the Forfeitures of the double 
Values aforeſaid, and that there ſhall remain an Overplus of the ſaid Forfeitures, then one 
Moiety of the ſaid Overplus ſhall be by the ſaid Commiſſioners, within convenient Time 
after the levying thereof, paid to the King, and the other Motety diſtributed amongſt the 
Poor. © 3 | . | 
Provided always, That if any Perſon who ſhall be declared a Bankrupt by this Act, ſhall Lands or 
at any Time after purchaſe Lands, Tenements, Hereditaments, Free or Copy hold, Offices, Goods pur- 
Fees, Goods or Chattels, ſhall deſcend, revert, or by any Means come to any ſuch Perſon, eee _ 
being a Bankrupt as aforeſaid, before ſuch Time as their Debts due to their Creditors ſhall e . 
be fully ſatisfied and paid, or otherwiſe agreed for, that then the ſaid Lands, c. ſhall, by Bankrupt af. 
the major Part of the Commiſſioners be bargained, ſold, extended, delivered and uſed for ter Bankrupt - 
and towards the Payment of the ſaid Creditors, in the Manner as the other Lands, Sc. of the & i _— 
Bankrupt which he had when declared a Bankrupt, - _ | "x OY 
Provided that this Act ſhall not extend to any Lands, Tenements or Hereditaments, Free Lands con- 
or Copyhold, which any Bankrupt ſhall aſſure Bou fide, and not to the Uſe of the Bankrupt veyed before 
himſelf only, or of his Heirs ; and that the Parties to whoſe Uſe ſuch Aſſurance has or ſhall Bankruptcy. 
be made, be not, at or before the making ſuch Aſſurance, privy or conſenting to the fraudu- 
. Tent Purpoſe of any ſuch Bankrupt to deceive his Creditors. | 

And by Stat. 1 Fac. 1. c. 15. it is enacted, That if any Bankrupt ſhall convey, or procure Lands con- 
or cauſe to be conveyed to any of his Children, or any other Perſon or Perſons, any Manors, veyed to 
Lands, Tenemerts, Hereditaments, Offices, Fees, Annuities, Leaſes, Goods, Chattels, or _—_ urs p 
Transfer of his Debts in other Mens Names, except the ſame ſhall be purchaſed, conveyed Finer ae 
or transferred, for or upon Marriage of any of his or her Children, both the Parties married Mens Names. 
being of the Years of Conſent, or ſome valuable Conſideration, the major Part of the Com- | 
miſſioners may bargain, ſell, grant, convey, demiſe, or otherwiſe diſpoſe thereof, in as 
_ ample Manner as if the ſaid Bankrupt had been actually ſeiſed or poſſeſſed thereof, or the 
Debts were in his own Name, of the like Eftate and Intereſt, to his and their own Uſe, at 
ſuch Time as he or ſhe became Bankrupt; and that every ſuch Grant, &c. ſhall be good and 
available, to all Intents and Purpoſes againft the Bankrupt, his Heirs, Executors, Admini- 
ſtrators and Aſſigns, and ſuch Children and Per ſons as ſhall be ſubject to this Statute, and 
againſt all other Perſons claiming under ſuch Bankrupt, or ſuch other Perſons to whom ſuch 
_ Conveyance ſhall be made by the ſaid Bankrupt; or by his Means or Procurement. 

And for that the Power and Authority given to the Commiſſioners of Bankrupts, touch- of Debts due 
ing the Debts due to the ſaid Bankrupt, is not ſo full and Perfect, as that the full Benefit to the Bank- 
thereof, in due Courſe, might be employed to the Uſe of the ſaid Creditors, as was in- 79Pt- 
tended : For Remedy thereof, it was further enacted, That the Commiſſioners, or the 
greater Part of them, may grant and aſſign, or otherwiſe order or diſpoſe all or any of the 
Debts due or to be due to and for the Benefit of the ſaid Bankrupt, by what Perſon or 
Il Perſons 
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Perſons ſoever, or in what Matmer and Form ſoever, to the Uſe of the Creditors of the Bank- = 
rupt ; and that the fame Grant, Aſſignment or Diſpoſition of the faid Debts as aforefaid, to . 
be made by the ſaid Commiſſioners, or the greater Part of them, ſhall ſo veft the Property, 5 
Right and Intereſt of the ſaid Debt and Debts, in the Perſon or Perſons of him, her or them. 1 
to whom it ſhall be granted, aſſigned or ordered by the faid Commiſſioners, or the greater 5 
Part of them, as fully to ail Intents and Purpoſes, as if the faid Bills, Bonds, Statutes, Re- 
' Cognizances, Judgment or Contract whereupon the ſaid Debt or Debts, Deed or Deeds ſhall 
Wo riſe or grow, had been made to, or with or for the ſaid Perfon or Perſons to whom the. 
„ fame ſhall be ſo granted, aſſigned or diſpoſed by the Commiſſioners ; and that after ſuch 
4 18 Grant, Aſſignment or Diſpoſition of the ſaid Debts, that neither the Bankrupt, nor any other 
| 


to whom any ſuch Debt ſhall be due, ſhall have Power to recover the ſame, nor to make any 
Releaſe or Diſcharge thereof; neither ſhall the ſame be attached as the Debt of the Bankrupt, 
or ſuch ſaid other Perſon or Perſons to whom the ſame hall be due by any other Perſon or 
Perſons, according to the Cuſtom of the City of London, or otherwiſe ; but that the Party 
or Parties to whom the Debts ſhall be aſſigned, ſhall have like Remedy to recover the ſame, 
as fully and lawfully in the Name or Names of the Perſon or Perſons to whom the ſame fhall 
be ſo granted, aſſigned or ordered by the faid Commiſſioners, in all Reſpects and Purpoſes as 
| the Party himſelf might have had. | | : 
How the And by Stat. 2 1 Fac. 1. c. 19. For the better Diviſion and Diftribution of the Lands, Te- 
Bankrupt's nements, Hereditaments, Goods, Chattels, and other Eſtate of the Bankrupt, to and amongft 
7 _— 8 his or her Creditors, it is enacted, That the Commiſſiogers, or the greater Part of them, 
_  —_—— de divides hall and may examine upon Oath, or by any other Ways or Means as to them ſhall ſeem 
1 notwithltand- meet, any Perſon or Perſons for the finding out and Diſcovery of the Truth and Certainty of 
ö ing Judgment, the ſeveral Debts due and owing to all ſuch Creditor and Creditors as ſhall ſeek Relief by the 
8 5 Commiſſion; and that every Creditor having Security for his Debt, by Judgment, Statute, 
Rep. 21K Recognizance, Specialty with Penalty or without Penalty, or other Security, or having no 
Security, or having made Attachments in London, or any other Place, by Virtue of any Cu- 
= ſtom there ufed, of the Goods and Chattels of every ſuch Bankrupt, whereof there is no Ex- 
W 1 | ecution or Extent ferved and executed upon any the Lands, Tenements, Hereditaments, 
18 Goods, Chattels, and other Eftate of ſuch Bapkrupt, before ſuch Time as he or ſhe ſhall or 
15h do become Bankrupt, ſhall not be relieved upon any ſuch Judgment, Statute, Recognizance, 
Specialty, Attachment, or other Security, for any more than a rateable Part of their juſt and 
due Debts with the other Creditors of the Bankrupt, without Reſpect to any fuch Penalty or 


1 greater Sum contained in any ſuch Judgment, Ec. = 
2H And if it ſhall happen that any the Lands, Tenements, Goods, Chattels, Debts, or other 

Wh Eſtate of any Bankrupt, be extended after ſuch Time as he or ſhe is become a Bankrupt, by 
1 any Perſon or Perſon, under Colour or Pretence of his or their being an Accountant, or any 


way indebted unto the King, that then the Commiſſioners may examine upon Oath, whether 
the ſaid Debts were due to ſuch Debtor or Accountant upon any Bargain or Contract originally 
made betwixt ſuch Accountant and the ſaid Bankrupt, the ſaid Debtor and Accountant, and 
his or their Servants: And if ſuch Bargain or Contract was originally made to and with any 
Perſon or Perſons than the ſaid Debtor or Accountant, or for the Uſe and Truſt of any other 
Perſon or Perſons, then it ſhall and may be lawful to and for the ſaid Commiſſioners, or the 
greater Part of them, to order and diſpoſe of all ſuch Lands, Tenements, Hereditaments, 
Goods, Chattels and Debts ſo extended as aforeſaid, to and for the Uſe of the Creditors 6 
which ſhall ſeek Relief by the Commiſſion; and that the Order and Diſpoſition of the ſaid — 
Commiſſioners, or the greater Part of them, ſhall be good and available againſt the ſaid Ex- 
tent, and againſt all Perſons claiming by, from or under the ſaid Extent; and that ſuch Per- 

ſon and Perſons, to whom the ſaid Lands, Ec. ſo extended ſhall be bargained, ſold, granted 


4 k or aſſigned by the Commiſſioners, or the greater Part of them, ſhall have good Remedy ta 
4, | have, demand and recover the ſame, and againſt fuch Perſon and Perſons who ſhall detain the 
4 fame. 7 
it . h gale of Lands And for the better Payment of Debts, and diſcouraging Men to become Bankrupts, it is 

'K Intailed, further enacted, That the Commiſſioners, or the greater Number of them, may by Deed 


1 f indented and inrolled within fix Months after the making thereof, in ſome of his Majeſty's 
Courts of Record at Meſtminſter, grant, bargain, ſell and convey any Manors, Lands, Te- 
nements or Hereditaments, whereof any Bankrupt is or ſhall be in any wiſe ſeiſed of any 
Eſtate in Tail, in Poſſeſſion, Reverfion or Remainder, and whereof no Reverſion or Re- 
mainder is or ſhall be in the King, his Heirs or Succeſſors, of the Gift or Proviſion of his 
Majeſty, his Progenitors, his Heirs or Succeſſors, to any Perſon or Perſons, for the Relief 
and Benefit of che Creditors of all ſuch Bankrupts; and that all ſuch Grants, Bargains, Sales 
and Conveyances, ſhall be good and available in the Law to ſuch Perſon or Perſons, and 
their Heirs, againſt the ſaid Bankrupts, and againſt all and every the Iſſues of the Body of 
I TD | ſuch 
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ſach Bankrupts, and againſt al! and every Perſon and Perſons claiming any Eftates, Right, 
Title or Intereſt; by, from or under the ſaid Bankrupts, after ſuch Time as ſuch Perſon ſhall 
become Bankrupt, and againſt all and every other Perſon and Perſons whomſoever, whom 


ture. 5 99 


3 


- che ſaid Bankrupt by Common Recovery, or other Ways or Means, might cut off or debar from 


any Remainder, Reverſion, Rent, Profit, Title or Poſſibility, into or out of any the ſa;d Ma- 


nors, Lands, Tenements or Hereditaments. 


And that if any Perſon that now is or hereafter fall become a Bankrupt, have heretofore and of Lands, 
granted, conveyed or aſſured, or ſhall at any Time hereafter grant, convey or aſſure any &c. mort- 
Lands, Tenements, Hereditaments, Goods, Chattels, or other Eſtate, unto any Perſon or Saged. 
Perſons, upon Condition, or Power or Redemption at a Day to come, by Payment of Mo- 
ney, or otherwiſe, that the ſaid Commiſſioners, or the greater Part of them, before the 
"Time of the Performance of ſuch Condition, to aſſign and appoint, under their Hands and 
Seals, ſuch Perſon or Perſons as they ſhall think fit, ro make Tender or Payment of Money, 
or other Performance, according to the Nature of ſuch Condition, as fully as the Bankrupt 
might have done; and that the ſaid Commiſſioners, or the greater Part of them, ſhall, after 
ſuch Tender, Payment or Performance, have Power to ſell and diſpoſe of ſuch Lands, Sc. ſo 
granted, &c. upon Condition, to and for the Benefit of the Creditors, as fully as they may 


ſiell or diſpoſe of any the Eftate of the Bankrupt. 


And by the ſaid Stat. 21 Fac. 1. c. 19. f. 9. it is recited, That it often fell out that many Fraudulent 


| Perſons, before they became Bankrupts, conveyed their Goods to other Men upon good Sales, and the 


Confideration, who {till keep the ſame, and were reputed the Owners thereof, and diſpaſed Bankrupr's | 
the ſame as their own, and enacted, That if at any Time hereafter any Perſon or Perſons (hall —— ” 
become Bankrupt, and at ſuch Time as they ſhall fo become Bankrupt, ſhall, by the Conſent 

and Permiſſion of the true Owner and Proprietary, have in their Poſſeſſion, Order and Diſ- 


poſition, any Goods and Chattels whereof they ſhall be reputed Owners, and take upon them 


or the greater Part of them, ſhall have Power to ſell and diſpoſe the ſame to and for the Be- 
nefit of the Creditors, which ſhall ſeek Relief by the laid Commiſſion, as fully as any other 


the Sale, Alteration em, ll ba Owners; that- in every ſuch Caſe the Commiſſioners, 


Part of the Bankrupt's Eftate. 


And by Stat. 5. Geo. 2. c. 30. Commiſſioners, or the major Part of them, as often as they appointment 
ſee Cauſe, for the better preſerving and ſecuring the Bankrupt's Eſtate, immediately to ap- of Aſſignees 
point one or more Aſſignee or Aſſignees of the Eſtate and Effects, or any Part thereof; 
which Aſſignee or Aſſignees, or any of them, ſhall or may be removed or diſplaced at the 
Meeting of the Creditors, fo to be appointed for the Choice of Aſſignees, if they or the ma- 


Jor Part of them (whoſe Debts reſpectively amount to 104. or upwards) then preſent, and of 
uch Perſons duly authorized, ſhall think fit; and ſuch Aflignee ar Aſſignees as ſhall be fo 
removed or diſplaced, ſhall deliver up and aſſign all the Eſtate and Effects of fuch Bankrupt 
which ſhall have come to his or their Hands or Poſſeſſion, or which fhall have been aſſeſſed 
by the ſaid Commiſſionets unto ſuch other Aſſignee or Aſſignees who hall be ſo choſen by 


the Creditors as aforeſaid; and all the Eſtate and Effects of the Bankrupt, which ſhall be de- 


| livered up or aſſigned, ſhall be to all Intents and Purpoſes as effectually and legally veſted in 


ſuch new Aſſignee or Aſſignees, as if the firſt Afiignment had been made to him or them by 
the ſaid Commiſſioners; and if ſuch firft Aſſignee or Aſſignees ſhall refuſe gr neglect by the 
Space of ten Days next after Notice given of the ſaid Choice.of ſuck newAſſignee of Aſſignees, 
and of his and their Conſent to accept ſuch Aſſignment, ſignified to the firſt Aſſignee or Aſ- 
ſignees, by Writing under his or their Hands te make ſuch Aſſignment and Delivery as zfore- 


laid, every ſuch firſt Aſſignee or Affignees ſhall reſpectively forfeit,the Sum of 20098. to be divi- 
ded and diftributed amongſt the Creditots: towards Satisfaction of their Debts, in ſuch Manner 
as the Eſtate of the Binkrupt is or ought to be divided and diſtributed, and to be recovered 


by Action of Debt, &c. by ſuch Perſon or Perſons, as. ſuch major Part of the Commiſſioners 


_ ſhall 8 ſue for the ſame, with full Coſts of Suit. 


The Statutes do not extend to any Lands, Sc. conveyed bona fide by the Bankrupt before Hos far hefe 


he become a Bankrupt; nor to the Lands purchaſed of one that is a Bankrupt, by any Act Statutes ex- 
done, unleſs a Commiſſion to prove him a Bankrupt is ſued. forth within five Years after he tend. 


or ſhe ſhall become Bankrupt. | | 
But if any Bankrupt ſhall, convey, or cauſe to be conveyed, to his Children, or to any 
other Perſon, Lands or Goods, except the ſame fhall be transferred upon the Marriage of any 
Child, [See Scat. 5 Geo. 2. c. 30. ante] or upon ſame valuable Confideration, the Commiſſion- 
ers may diſpoſe thereof. | | — N 
All fraudulent Conveyances to deceive Creditors are within theſe Statutes. 


Lands, H. whereof the Bankrupt is jointly ſeiſed, may be ſold (as to his Maiety) by the 


«Commiſſioners. 


If a Bankrupt hath Land in the Right of his Wife, it may be ſold during * 5 


Foxfeiture. 


Entring Pro- 
ceedings on 
Record, 


Diſpoſal of 
perſonal _ 
Eſtate. 


#4 


The Dower of a Bankrupt's Wite cannot be ſold. _ 
Otherwiſe, if ſhe marries one that is a Bankrupt. 


Offices of Truſt which are annexed to the Perſon cannot be ſold ; but Offices of 1 


as a Keeper of a Foreſt, Warden of the Fleet, Sc. may. 


By the ſaid Statute of 5 Geo. 2. c. 30. Upon Petition, the Lord Chancellor, Sec. may order 


. the Commiſſions, Depoſitions and Proceedings thereupon to be entered of Record, to en- 


able Purchaſers under Commiſſions, to make out their Right and Title to the Lands pur- 


chaſed. 


A Copy of which Record may be given in Evidence, to prove the Commilion of Bank- 
ruptcy of the Perſon, in Caſe of the Death of. the Witneſſes, or che Loſs of the original Pro- 


ceedings. 
The Commiſſioners alſo, Sc. have Power by the aboreſaic Keines, to diſpoſe of the Bank- 
ropt's perſonal Eſtate, or his Goods and Chattels which he had and was poſſeſſed of at the 


Time of his becoming a Bankrupt, though the Bankrupt ſells them in Market-overt; for 


the Sale of the Commiſſioners ſhall have Relation to the firſt Act of Bankruptcy. _ 

But no Debtor of a Bankrupt ſhall be in Danger for paying a Debt due to the Bankrupt 
before he had Notice that he was become a Bankrupt, by the 1 Fac. 1. c. 15. 

The Aſſignees may bring Actions for the Recovery of the Bankrupt's Devts 1 in their own 
Names, or compound with the Debtors to the Bankrupt. _ 

If the Bankrupt makes his Debts payable to other Men, they are as liable as if they were 
payable to himſelf. 

The Commiſſioners, or any other Perſon appointed by their Warrant under the Hands and 


Seals of the greateſt Part of them, may break open the Houſe, Shops, Warehouſes, Trunks 


or Cheſts of the ſaid Bankrupt, where the.Bankrupt, or any of his Goods or his Writings 
Mall be, or bereputed to be, and then ſeize the Bankrupt and his Goods and Cuattels, Se. 
and ſend the Bankrupt to Priſon. 

By Stat. 5 Geo. 2. c. 30. Where tu! Credit hath been given betwixt the Bankrupt and 
others, and the Accounts are unbalanced, the Commiſſioners may adjuſt the Accounts, and 
the Balance ſhall be paid accordingly. 


By the above-mentioned Statutes of Elia. Fac, 1. and 5 Geo. 2. The Commiſſioners {aſter | 


the Bankrupt's real and perſonal Eſtate is ſold) muſt make Diſtributions amongſt thoſe Cre- 
ditors who came in before Diſtribution, to contribute to the Charge of the ſaid Commiſſion, 


having firſt allowed the Bankrupt five Pounds per Cent. out of the neat Produce of all the 


Eſtate diſcovered by him, ſo as the ſaid Allowance is not above two hundred Pounds, or a 


leſſer Sum; but not above three Pounds, where the Bankrupt's Eſtate will not pay my | 


Creditor eight Shillings in the Pound. 2 Rep. 25, 26. Hob. 287. 


But this muſt be upon Certificate of the Commiſſioners and Creditors, to the Lotd — Vo 


cellor, &c, which Certificate muſt be obtained without Contract or Security given as à Con- 
{ideration thereof. 


This Allowance, or any Privilege or Advantage, ſhall n not extend to any Rapkropt what- 


ſoever, who ſhall upon Marriage of any of his Children give (when he was not able to pay 


his Debts) above the Value of 1007. or who ſhall Joſe in one Day the Sum of 5 J. or in the 
whole the Sum of 1001. within a Year before he became a Bankrupt, in playing at any _ 


Game whatſocver. [See Stat. 5 Geo. 2. c. 30. ] 
Aliens and Denizens, c. may come in as Creditors upon Diſtribution: X; 
If an Executor becomes a Bankrupt, a Legatee ſhall be relieved as a Creditor, 
A Surety or Bail may come in as Creditor, if he hath paid the Debt. 


One that has a Debt not yet payable, may be relieved upon Allowance for Payment before 


the Time. 
But if one truſts a at after he becomes a Bankrupt, he ſhall not be relieved as a 
"Creditor, But ſee Stat. 7 Geo. 1. c. 31. ; 
A Mortgagee is not a Creditor within the Statutes, and neal not contribute to the Charges 


of the Commiſion; for he is ſafe without it. 


So he that hath a Pledge of the Bankrupt's Goods before he was a Bankrupt. 2 

But the Goods of another i in the Bankrupt's Poſſeſſion and Diſpoſal, as if they were his 
own, ſhall be diſtributed as the Bankrupt? s own Goods, and he muſt come in as a Creditor. 

Thoſe that attach the Goods of a Bankrupt, muſt alſo come in as Creditors. _ 

Ia the Diſtribution of the Bankrupt's Eſtate, no more Reſpect ſhall be had unto Debts up- 
on Judgments, Recognizances, Specialties with Penalties, Sc. than to other Debts. 
Hut the King ſhall be preferred before a private Perſon. _. 

If the Debts cannot be fully paid, every one of the Creditors muſt have 2 Share, Rate 1 
Bate alike, according to the Pt of his Debt. 


If 


d 
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I the Bankrupt happens to die before Diſtribution, yet nevertheleſs the Commiſſioners 
may proceed to execute the ſaid Commiſſion concerning the Bankrupt's Lands, Tenements, 
Hereditaments, Goods and Chattels, in ſuch Sort as they might have done if the Offender 
| had been living. But the Commiſſioners muſt account to his Heirs, Executors, &c. and 
pay the Overplus to them in the ſame Manner as to the Bankrupt when living. See Stat. 
13 El. 4 I Jac. 1. c. 15. 21 Jac. 1. c. 19. 3 Geo. 1. c. 12. 7 Geo. 1. c. 31. 5 Geo. 2. 
c. 30. All which Statutes ſhall be beneficially conſtrued for the Aid and Relief of Creditors. 
If the Commiſſion is not duly taken out, or if the Commiſſioners do not purſue their 
Commiſſion, the Party hath no other Remedy but to put in a Traverſe contrary to the Find- 
ing of the Commiſſioners, that he is a Bankrupt; and to ſay that he is not a Bankrupt, 
8 Rep. 121. | = | VF ; 
4s to Commiſſioners, or thoſe acting under them, pleading the General Iſſue, &c. vide 
Danv. Abr. 694. EE | : > 568 : 
| If the Commiſſioners will not pay a Creditor his ratable Part, he may have an Action of 
Debt. But Relief may be had more properly in Chancery. . 
By Stat. 10 Ann. c. 15. No Acts or Statutes diſcharging any Bankrupt ſhall diſcharge any 
Partner in Trade with the Bankrupt at the Time he became a Bankrupt; nor one that was 
jointly bound with the Bankrupt, &c. See Stat. 6 Geo. 1. c. 22. 7 Geo. 1. c. 31. 5 Geo. 2. 
c. 30. for his Diſcharge from all Actions. . | | 


| (G) By Diſſeifin. See Bur. Rep. 107 to 114. 


OR D Coke ſays, A Diſſeiſin is a putting out of a Man out of Seiſin. Co. Lit. 153. b. was : 
| And Littleton ſays, A Diſſeiſin is where a Man enters into any Lands or Tenements 
Where his Entry is not congeable, and ouſts him which has the Freehold, &c. Lit. F. 279. 
without Order of Law. „ | | 
And Cote thereupon ſays, This Deſcription of a Diſſeiſin, and the (Sc.) is underſtood 
only of ſuch Lands and Tenements whereunto an Entry may be made, and not of Rents, 
Commons, Sc. Co. Lit. 18 1. 2. | : | 
> A Diſſeifor is he, (and a Diſſeiſore is ſhe) who ſo enters and ouſts him who has the Free- Diſſeiſor, who? 
And he who is ſo ouſted is the Difſeiſee. DEAE | Diſſeiſee, who; 
The Law will not conſtrue it to be a Diſſeiſin when none of the Parties intended it to be 
ſo. Cre. Car. 803. ; | . 
Every Entry is no Diſſeiſin, unleſs there be an Ouſter alſo of the Freehold. Co. Lit. 18 1. 43 
Carter 162, 163. | C | 
A Diſſeiſin always implies a Wrong. Co. Lit. 153. 5. | | | : 
Bf A Jointenant, Tenant in Common or Coparcener, cannot be diſſeiſed by his Fellow, with- 1 
1 out an actual Ouſter. Hob. 120. T. Raym. 371. | | | 


If Baron and Feme purchaſe Lands in Fee, and after the Baron is attainted of Felony, and What Act 3 
| hath ſhall be ſaid 1 | 


of | the King ſeiſes the Land, and after the Lord of whom it is held, upon his Suggeſtion, Diſſeif | 
Li it delivered to him out of the Hands of the King as his Eſcheat, this is a Diſſeiſin to the 4 
| Wife who had a joint Eſtate with her Huſband, for it was delivered out of the Hands of A 
the King by a falſe Suggeſtion, and ſo a Diſſeiſin to the Feme. 4 Af. 4. 2 Danv. Abr. 624. . 3 
Roll. Abr. 658. ꝙ Vin. 8% | 1 | 
If a Leſſee for Years is ouſted by the Leſſor, this is no Diſſeiſin, yet the Eſtate of the 
Leſſee is turned into a Right not grantable. Hob. 322. | 18 
Ai. ſeiſed in Fee, infeoffs B. his Truſtee, B. leaſes, bargains and ſells for 100 Years to C. : 9 
to attend the Inheritance; the Leſſee enters, A. afterwards continues the Poſſeſſion, and makes 
ſeveral Leaſes, which are expired, and dies; afterwards his Heir leaſes and levies a Fine Sur 
Conuſance de droit, Sc. and five Years Non-claim. The Executor of the Leſſee for 100 Years 
aſſigus off from the Land to E. F. who within five Years after the Fine makes no Claim; - 1 
this Fine made a Diſſeiſin, and diſplaced the Leaſe for 100 Years, and put it to a Right, | | = 
and it was barred by the Fine and Non-claim. Carter 161, 199. A. continuing the Pol- = 
ſeſſion after the Leaſe of 100 Years, was Tenant at Will to the Leſſor for 100 Years, (he | | 
having entered) and his making of Leaſes for Years made him a Diſſeiſor at the Election | bi 
of the Party; but if he had made a Leaſe for Life, it had been a Diſſeiſin. Sid. 337, 458, \F 
459. If a Fine Sur conceſſit had been levied, this had not turned the Eſtate, viz. the Leaſe ö 
of 100 Years, to a Right: But the Fine Sur Conuſance being a Feoffment upon Record, and 
an abſolute Diſſeiſin had turned it to a Right; and ſo the Fine and Non- claim for five Years 
has barred the Leaſe of 100 Years. Sid. 337, 338, 458, 459, 460. | | 
Where the Feoffor after the Feoffment enters and takes the Profits, and makes a Leaſe 
to one for Years, the Law does, upon this whole Matter, adjudge it to be a Diſſeiſin; al- 
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though the Intent of the Parties was, that the Feoffce ſhould make a Leaſe to him for his 
Life; for this Entry by Tort and taking of the Profits, without the Agreement of the 
Feoffee, is a Diſſciſin; 4 fertiori, if he takes upon himſelf to make a Leaſe. 2 Co. 59- b. 

Where a Copyholder makes a Leaſe for Years not warranted by the Cuſtom, yet it is no 
Diſſeiſin. Cro. Car. 304. pl. 6. 

When a Tenant at Will takes upon him to make a Leaſe for Years, (which is a greater 
Eſtate than he may make) that Act is a Diſſeiſin; and by this Leaſe for Years made, and the 
Leſſee's entring and paying of the Rent, and he accepting thereof, he is in as Leſſee, and 
the Leſſor (viz. The Tenant at Will who makes the Leaſe) is the Diſſeiſor, and has the Rever- 
ſion expectant upon the Leaſe for Years; and this Leaſe between them is an Intereſt derived 
out of the Inheritance gained by the Diſſeiſin. It was argued by Richardſon, That it being 
but a Leaſe for Years, it has gained no Reverſion to the Leſſor; but it 1 it had been a Leaſe . 
for Life it had. Cro. Car. 304, 306. - 

If a Man leaſes ſeveral Acres for Years, rendring one intire Rent, and the Leſſce is ouſted 
of one Acre by a Stranger, and afterwards this notwithſtanding pays the intire Rent tothe 
Leſſor, yet this ſhall not continue the Seiſin of the Leſſor of the Whole, but he is diſſciſcd 


of the ſaid Acre. Dubitatur, Brownl. 230. 2 Danv. Abr. 624. 


A. being ſeiſed of a Cloſe, a Stranger enters, and occupies Part of the Cloſe, bpt A. con- 
tinues in the Poſſeſſion of the Reſidue; and whether this ſhall preſerve his Poſſeſſion in the 
Whole, being an intire Thing, Dubitater. Brownl. 2 30. N 

If a Man has a Houſe, and locks it and departs, and another comes to his Houſe, and 
takes the Key of the Door into his Hand, and ſays that he claims the Houſe ro himſelf in 
Fee, without any Entry into the Houſe, this is a Diſſciſin of the Houſe. 2 Danv. Abr. 624. 


Koll. Abr. 659. 9 Vin. $5. 


If a Man enters into my Houſe by my Sufferance, without claiming any Thing * SAY 
this is not any Diſſciſin. 11 E. 3. Afiſe 86. adjudged. 2 Danv. Abr. 625. Rell. Abr. 659, 
If the King be ſeiſed in Fee of the Manor of B. and a Stranger erects a Shop in a va- 


cant Plot of the Manor, and takes the Profits thereof without paying any Rent to the King, Ts 
and after the King grants over the Manor in Fee, and the Stranger continues afterwards in 


the Shop, and occupies it as before, yet this Continuance is not any Diſſciſin, becauſe the 
firſt Entry was not any Diſſeiſin. 2 Danv. Abr. 625. Roll. Abr. 659. 9 Vin. 85. 8 

If a Stranger receives of my Tenant, by voluntary Payment, without Coercion of Diſtreſs, 
the Rent due to me, this is a Diſſeiſin to me at my Election. 40 Af: 19. Br, Diſſeiſor 60. 
2 Danv. Abr. 625. Roll. Abr. 659. Vin. 85. | 

So if a Man feeds his Cattle on my Common without Right. Hob. 322. 9 Co. 51. 4. 
Brownl. 197. 

If a Man that has Right to enter into Lands, in coming towards the _ is diflurbed 


from entring, this is a Diſſeiſin. 26 A. 17. Fitz. Aſiſe 237. Br. 262. Diſſeiſor 41. 


2 Danv. Abr. 625. Roll. Abr. 659. 9 Vin. 85. 

If A. cuts Trees in his own Soil, and B. that has Common there, favs the Soil is his Soil, 
and commands him that he cuts nothing. &c. upon which A. departs out of the Land, yet 
this is not any Diſſeiſin to him, for he that has no Right cannot be ſeiſed of a Freehold by 
Parol. 26 Af. 17. Fitz. Aſiſe 237. Br. 262. Br. Diſſeiſor 41. 2 Danv. Abr. 62 5. Roll. 
Abr. 659. Yin. 85. 

If a Man enters into certain Lands, Parcel of a Manor which is in Ward of the King by 
reaſon of the Nonage of F. S. and takes the Profits as Owner thereof, and after J. S. ſues 
Livery, and af er the Intruder continues the Poſſeſſion, and the taking the Profits as before, 
yet the Conrinuance ſhall not be any Diſſeiſin to J. S. becauſe the firſt Laar was not any 
Diſſeiſin. 2 Danv. Abr. 625. Roll. Abr. 659. Vin. 86. 

If a Man enters and ouſts a Copyholder of Inheritance of a Manor in the Hands of the 
Kipg; by this he gains no Eſtate, but a Poſſeſſion againſt: all Strangers. 3 Leon. 221, 
4 Leon. 3o. 

But if a Man enters upon the King” s Farmer, he thereby gains an Eſtate for Years; ; and if 
he leaſes to another, his Leaſe may maintain an Ejectment. 3 Leon. 206. Godb. 138, 139. 

If there be Tenant at Sufferance, and a Stranger not having any Right to the Land makes 
a Leaſe to him by Indenture, rendring Rent, without putting the Tenant at Sufferance out 
of Poſſeſſion, and the Tenant pays the Rent to the Stranger, this is not any Diſſciſin to him 
that had Right. 2 Danv. Abr. 625. Roll. Abr. 659. Y Vin. 86. . 

If Leſſee for Years hold over his Term, yet he is not any Diſſeiſor, becauſe he comes 
in by the Act of the Party; but he is called a Tenant at Sufferance. (Roll. Abr. 659, 660. 
2 Danv. Abr. 626.) And the Leſſor may either take him as ſuch, or have an Action of 
Entry Ad Terminum qui preterit againſt him as Tenant of 8 Freehold. /n. 316, 317. 
4 Co. 24. 8. b. 5 | 
3 Ard. 
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And if a Tenant pur auler vie holds over, he is no Diſſſor 4 Co. 24. 4. 5. But vide 
Oro. 27, 35. 2 Leon. 45, 46. : 

If Guardian by Nurture makes a Leaſe by Indencure to one, being under the Title of the 
Infant, rendring Rent to himſelf, which is paid accordingly, yet this is not any Diſſeiſin to 
the Infant. 2 Danv. Abr. 625. Roll. Abr. 659. 9 Vin. 86. 

If Tenant at Will, rendring Rent, and his Son enters generally, occupies the Land, and 
pays the Rent during his Life, and dies, and his Son alſo enters and pays the Rent, no Free- 
| hold is gained by this Manner of Entry and Occupation, nor is it any Diſſeiſin. And. 134. 

If a Diſſeiſor makes a Leaſe for Years or at Will, and the Diſſeiſee enters upon him, and Who ſhall be 
after the Leſſee re- enters, claiming his firſt Eſtate, yet he is a Diſſeiſor, becauſe he cannot ſaid a Diſ- 
| qualify his own Tort. 2 Danv. Abr. 630. Roll. Abr. 662, re Man 

Where a Man enters of his own Head, and occupies Land, if the Freeholder releaſeth to cannot qualify 
him in Fee, Nil operatur, becauſe there is no Privity between them. it. ö. 461. This muſt his own 
be intended of a Tenant at Sufferance; for if a Man enters into Land of his own Wrong, Wrong. 
and takes the Profits, his Words, To Hold it at the Will of the Owoner, cannot qualify his 
Wrong, but he is a Diſſeiſor: Co. Lit. 271. a. 
| 1 if a Man enters into my Land, claiming a Leaſe for Years, heis a Diſſeiſor. 9 H. 6. 

31. 5. 2 Danv. Abr. 630. Roll. Ar. 662. Y Vin. 103. | 

"Lathe for Years at a Day to come enters before his Term commences, and continues Poſ- 
ſeſſion afterwards, he is a Diſſeiſor. Sid. 8. 

If a Man enters claiming as Guardian where he is not Guardian, he is a Diſſeiſor. 9 H. 6. 

31.6. 28 Af. 11. Bro. Dilſeiſor 84. Br. Aſſiſe 279. 2 Danv. Abr. 630. 9 Vin. 106. 
Koll. Abr. 662. 

So jf a Man enters into Land, claiming as Tenant by Statute-Merchant when he has no 
Right, c. he is a Diſſeiſor. 24 El 3. 31. 2 Danv. Abr. 630. 9 Vin. 106. Roll. Ar. 662. 
If a Man leaſe for Vears to another and his Heirs, and after the Leſſee dies, and his next 
Heir claiming the Land enters into the Land; though this is but a Chattel, ſo that the Heir 
has no Right thereto, yet becauſe he claims but the Term, he is no Diſſeifor. 11 E. 3. 88. 
2 Danv. Abr. 331. Roll. Abr. 662. 9 Vin. 106. 

If a Copyholder leaſes for Years by Licence of the Lord, and after enters upon the Leſſee, 
and ouſts him, this is a Diſſeiſin to the Lord of the Freehold, 2 Danv, Abr. 331. Roll, 
Abr. 662. Vin. 106. 

If the King Guardian continues the Poſſeſſion after the full Age of the Heir, he does not 
gain the Fee thereby, becauſe he hath Right co continue it till Livery. ſued. 7 H. 4. 43. 
2 Danv. Abr. 631. Roll. Abr. 662. ꝙ Vin. 106. 

If the Guardian holds himſelf in after the full Age of the Heir without Cauſe, he is a Diſ- 
ſeiſor. 7 H. 4. 43. 2 Danv. Abr. 631. Roll. Abr. 663. 9 Vin. 106. 

Bot if Leſſee for Years holds over his Term, he is no Diſſeiſor. 7 H. 4. 43 2 Danv. 

Aer. 631. Roll. Abr. 663. ꝙ Vin. 106. 

If I have a Rent - Charge iſſuing out of Land, of which there are ſeveral Tertenants, and Diſſeiſin of a 
I diftrain upon any of the Land, and one of the Tertenants makes a Reſcous without the Rent. 

_ Conſent of the others, yet the others are Diſſeiſors allo; for the Diſtreſs is a Demand in Denial. 
Law, and the Non-payment a Denial, and fo a Diſſeiſin. 39 A4. Fitz. Aſiſe 33 5. 

All adjudged Diſſeiſors, but he that made the Reſcous only awarded to Priſon. 2 Danv. 

Abr. 622. Roll. Abr. 658. 9 Vin. 73. 

So if there be two Jointenants, and one of them makes Reſcous, they are both Diſſeifors; 
for the Diſtreſs is a Demand in Law, and the Non-payment a Denial and Diſſeiſin; but he 
that made the Reſcous only is the Diſſeiſor with Force. Co. Lit. 161. 5. Moor 53. - 

If the Grantee of a Rent-Charge demands the Rent, and after diſtrains, and a Stranger, 
without the Aſſent of the Tenant, makes Reſcous, yet this is a Diſſeiſin in the Tenant, for 
the Non-payment was a Denial, and the taking of the Diſtreſs has not waived this Diſſeiſin. 

The Caſe aforeſaid of 39 Af. 4. proves this. 29 Afſ. 51. (53) dubitatur. Fitz. Aiſe 335. 
Br. Diſſeiſin 59. 2 Danv. Abr. 623. Roll. Abr. 658. N Vin. 79. 

If he that ought to have a Rent-Charge comes to the Proctor of the Tenant of the Land 
out of which the Rent iſſues, and demands the Rent, and he refuſes to pay it, this is a 

Diſſeiſin. 18 E. 3. AMiſe 78. Roll. Abr. 658. 2 Danv. Abr. 623. 9 Vin. 79. 
| Note; The Demand of the Rent muſt be on the Land. Co. Lit. 153. 4. 

If I have a Rent-Charge iſſuing out of Land, of which there are ſeveral Tertenants a 
Demand upon the Land, in the Poſſeſſion of one of the Tenants, and Non-payment, is a 
Diſſeiſin by all, for all the Rent iſſues out of every Part. 39 Af. 4. 2 Danv. Abr. 622. 

1 Roll. Abr. 658. 9 Vin. 579. 

When there is a lawful Demand of a Rent-Seck, and the ſame is not paid, where the 
Tenant is preſent or abſent, this isa Denial 1 in Law, and conſequently a Diſſeiſin. Co. Lit. 
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Where a Man i is ſciſed of a Rent-Seck, and the Teriant will not pay it, the Party ſeiſed 
of the Rent (or ſome other by his Direction) muſt go upon the Land, and demand the Arrears 
of the Rent; and if the Tenant denies to pay it, this is a Diſſeiſin: 'So if the Tenant is not 
there ready to pay it, this is a Diſſeiſin: So if there is no Body upon the Land ready to pay 
it when demanded, this is a Denial in Law, ( for Non-payment is a Denial in Law, whether 
the Tenant is prejent or Ant. Co. Lit. 15 3. b.) and a Diſſeiſin, for which an Aſſi Ize lies. 


Lit. §. 233. 
And . there is a Houſe upon the Land, a Demand either at the Houſe or upon the 


Land is ſufficient. Co. Lit. 152. 6. 
And a Demand needs not be upon the Day, but at any Time after i is fullicient Co. Lit. 


163 8. b. 


There are three Cauſes of a Diſſeiſin of a Rent Service, VIZ. (1) Reſcous, 000 Replevin, 


and (3) Incloſure. Lit. F. 23 


Who ſhall be 
a Diſſeiſor. 


By Command. 


Reſcous is where the Lord iſtrains, and the Cattle is 2 from him, or the Tenant or 
another Man will not ſuffer him to diſtrain. Lit. F. 23 - 

Replevin is where a Diſtreſs is made, and the Dill;els is replevied by Writ or Plaint. 
Lit. $. 237. Replevin is derived of Replegiare, to re-deliver to the Owner upon Pledges or 
Surety. Co. Lit. 161. a. And Incloſure is if the Lands and Tenements be ſo 3 that 
the Lord may not come within the Lands and Tenements to diſtrain. Lit. §. 23 

And the Cauſe why ſuch Things ſo done be Diſſeiſins made to the Lord, 2 that by 
ſuch Things the Lord is diſturbed of the Means by which he ought to have come at his Rent, 


viz. of the Diſtreſs. Lit. F. 237. Co. Lit. 161. a. 
But all theſe are intended by Littleton to be Diſſeiſins after an actual Seiſin had, and when 


the Rent is behind, otherwiſe none of thoſe are Diſſeiſins at all. Co. Lit. 161. 4. | 
Though upon a Replevin the Diſtreſs is re-delivered by the Sheriff by Courſe of Law, yet 


this is a Diſſeiſin, becauſe the Party is thereby diſturbed of the Means by which he ought to 


come to his Rent, viz. of the Diſtreſs. Co. Lit. 161. 4. 

There are five Cauſes of a Dſſeiſin of a Rent - Charge. Littleton ſays four, viz, (1) Reſ- 
cous, (2) Replevin, (3) Incloſure, and (4) Denial; for Denial is a Diſſeiſin of a Rent- 
Charge as well as for a Rent-Service, But Denier is no Diſſeiſin of a Rent-Service without 
Reſcous or Reſiſtance. And Coke ſays, you may add a fifth, viz. Reſiſtance to difſtrain, 
Counterpleading and Vouching a Record and Failer thereof. Lit. §. 238. Co. Lit. 161. 5. 

And there are two Cauſes of a Diſſeiſin of a Rent- Seck, Denial and Incloſure. Lit. F. 239. 
The Reaſon wherefore Incloſure is a Diſſeiſin of a Rent-Seck, is becauſe the Grantee cannot 
come upon the Land to demand it. Co. Lit. 161. 6. 

There is another Cauſe of Diſſeiſin of all three, that 1 is, if Pa Lord is going to the Land 
to diſtrain, or the Grantee of the Rent-Charge or Seck to demand the Rent, and the Tenant 
foreſtalls him in the way with Force and Arms, or menaceth him in ſuch Manner, that he 


dares not come to the Lands, &c. for Doubt of Death, or Bodily Hurt; this is a Diſſeiſin, 


for that the Lord is diſturbed of the Means whereby he ought to come at his Rent. Lit. 
§. 240. : 
If a Man diſtrains for a Rent-Service, and a Stranger reſcues the Diſtreſs in the Name of 

the Tenant, this is a Diſſeiſin of Rent. 56 H. 3. 2 Danv. Abr. 624. Roll. Abr. 668. 

A Feme < Govere ſhall not be Diſiſozeſs by the Act of the Baron, 7 E. 4. 7.b. Fitz. 
Diſſeiſin 3. 12 E. 4. 9. 3. 2 Danv. Abr. 626. Roll. Abr. 660. 9 Vin. 94. | 

He who is 59 ba when a Diſſeiſin is made with Force, is a Diſſeiſor with Force, but he 
who being abſent commands a Diſſeiſin, or agrees to it when done with Force, is a Diſſeiſor; 
but not with Force. Goul/. 42. Q. If he commands or agrees ſpecially to the Diſſciſin with 
Force. Vide Moor 53. 

A Feme Covert may be a Diſſeiſoreſs by her actual Entry or proper Act. Co. Lit. 3 57. 2 

Though her Huſband is preſent. Co. Lit. 357. b. 

But a Feme Covert cannot be a Diſſeiſoreſs by her Commandment or 1 nor 
by her Aſſent or Agreement ſubſequent. Co. Lit. 657. Lit. $. 678. Koll. Abr. 660. Bro. 
Tit. Diſſeiſin 15, 67. 8 H. 6. 14. | 

If Baron and Feme preſent to a Church where they "i no Right, this is the Act of the 
Husband, and the Wife gains nothing thereby. March go. | 

If a Man commands FJ. S. to enter into certain Land in his Name, if he hath Right 
thereto, or in the Name of his Couſin, if he hath Right; if J. S. enters accordingly, yet it 
the Commander or his Couſin have no Right, he ſhall not be a Diſſeiſor, but J. S. only, for 
his Command was conditional. 34 Af. 12. adjudged. Br. Entry Congeable 72. Fitz. Aſſſe 


. 315. 2 Danv. Abr. 631. Roll. Abr. 663. 9g Vin. 107. 


So if a Man ſays to J. S. that where his Anceſtor died ſeiſed of certain Land, he com- 
mands him to enter into it in his Name if his Anceſtor died ſeiſed of a Fee, otherways not: 


If 155 
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If 5 7. $. enters in his Na yet if the Anceſtor of the Commander did not die ſeiſed of a Fee, 


* S. only is the DHior, and not he that commanded him, for his Command was conditional. 
34.4 12. Fitz. A 315. 2 Danv. Abr. 63 1. Roll. Abr. 663. 9 Vin. 105. 
If a Man commands J. S. to diſſeiſe F. D. and he does it accordingly, the Commander i is 
a Diſſciſor as well as J. ö. 2 Danv. Abr. 631. iu. 107: 


If a Man commands his Bailiff to make a Diſſciſin, and he does it accordingly, the Com- 


mander is a Diſſeiſor. 27 AF. 30. Fitz. Afiſe 254. 2 Danv. Abr. 631. Roll. Abr. 063. 
9 Vin. 107. 


If a Man counſels another to cules a Diſſeiſſn, and he does it accordingly, the Counſellor 
is a Diſſeiſor. 27 Af. 30. Fitz. AJ. 254. 2 Danv. Abr. 631. Roll. Abr. 663. 9 Vin. 107. 
The Coadjutors, Counſellors, Commanders, Ec. are all Diſſeiſors. Co. Lit. 180. b. 

If a Man makes a Leaſe for Years of the Land of another out of the Land, and the Leſſee 
enters, the Leſſee only is the Diſſeiſor, and not the Leſſor, P. 10 Ja. B. Centra 23 H. 8. 

S. 28. 2 Danv. Abr. 63 1. Roll. Abr. 663. ꝙ Vin. 107. 
6 If a Leſſee at Will makes a Leaſe for Years, and the Leſſee for Years enters, the Leſſee 
at Will is the Diſſeiſor, and not the Leſſee for Years, for that otherwiſe the Leaſe for Years 
would be void. Roll. Abr. 663. 2 Danv. Abr. 631. 9 Vin. 10 


7. | 
I Tenant at Will or Sufferance makes a Leaſe for Years, the Leſſee at Will and Tenant 


at Sufferance are Diſſeiſors, and not the Leſſee for Years. 12 E. 4. 12.5. Br. Diſſeiſin 67. 
Filz. 4. 2 Danv. Abr. 632. Roll. Ar. 663. 9 Vin. 107. 
© ol 4 diſſeiſes one to the Uſe of B. who knows not of it, and B. aſſents to it, in this Caſe 


til Agreement A. is Tenant of the Land, and after Agreement B. is Tenant of the Land, but 
both of them are Diſſeiſors. Co. Lit. 180. b. 


But if done with Force, A. is only guilty of the Force. Moor 833. 


Ik the Baron diſſciſes another to the Uſe of the Feme, the Feme is not a Diſſciforeſs by yaban 


this Act of the Baron. 14 E. 4. 9. . Fitz. Diſſeiſin 3. Br. 66. 9 Vin. g7. 
S 's it ſhall be, though the Wife agrees to it during Coverture, for her Agreement is void: 
2 Danv. Abr. 627. Roll. Abr. 660. 9 Vin. 97. | 

If a Man with Force diſſeiſes another to my Uſe without my Command, and I after agree 
to the Diſſeiſin, I am a Diſſeiſor; but all the Force is only in the Coadjutor: But if I agree 
ſpecially to the Diſſeiſin with Force, then perkags I ſhall be charged therewith, Moor 53. * 
1 Goulſ. 42. | 
| Te one > diſſeiſes another to the Uſe of a Feme Covert, if the Feme agrees during the 
Coverture, yet ſhe is not a Diſſeiſoreſs, for her NONE? is void. 2 Danv. Abr. 627. Roll. 
Abr. 660. ꝙ Vin. 97. 

So if the Baron agrees to the Bien this ſettles an Eſtate in the Feme, but ſhe ſhall not 
be a Diſſeiſoreſs by the Agreement of the Baron. 12 E. 4. . 5. Fitz. Diſſeiſin 3. Br. 66. 
Br. Agreement 4. 3 Leon. 272. 2 Danv. Abr. 6257. Koll Ar. 660. 9 Vin. 97. ' 
The ſame Law if both agree, yet the Feme is not a Diſſeiſoreſs. Contra 15 E. 4: 15. 5. 
| admitted. Br. Diſſeiſin 12. 2 Danv. Abr. 627. Noll. Abr. 660. 9 Vin. 97. 

But after the Death of the Baron if the Feme agrees to the Diſſeiſin, ſhe ſhall be a Diſſei- 
ſoreſs. 12 E. 4. 9. b. Curia, Faun Diſſeiſin 3. Br. 66. Br. Agreement 4. 2 Danv. Abr. 627. 
Roll. Abr. 660. ꝙ Vin. 97. 


It is regularly true, that a Feme Covert cannot bu a Diſſeiſoreſs by Commandment prece- 
| dent, or Agreement ſubſequent, Co. Lit. 257. b. 


Ik a Man enters into the Land of other claiming as Guardian where the Land is not held At EleQion: 


of him, or where he ought not to be Guardian, though he is a Diſſeiſor at the Election of the 
Heir, yet the Heir may clect him to be no Diſſeiſor, (28 Af.) for ſuch Guardian after Entry 
grants the Ward over, and the Grantee enters, and he is adjudged a Diſſeiſor, and therefore 


the firſt Guardian was no Diſſeiſor by his Election, for if he was a Diſſeiſor, the ſecond Guar- 


dian could be no Diſſeiſor to him. (Roll. Ar. 661. 2 Danv. Ar. 628. 9 Vin. 102. Cro. 
Car. 303.) And the Infant may either charge him as Diſſeiſor or Accountant. Cart. 162. 
If Leſſee at Will makes a Leaſe for Years, this is a Diſſeiſin at the Election of the Leſſor 
at Will that has the Fee, for if he diſpoſes of the Land as if no Diſſeiſin had been, then it is 
no Diſſeiſin, (P. 9 Car. B. R. Blunden and Baugh) adjudged in a Writ of Error per Cur. 
Contra, Richardſon, and the Judgment given to the contrary in Banco by the Court againſt 
Harvey reverſed accordingly. Intratur Hill. 7 Car. B. R. Rot. 1106. where after the Leaſe 


for Years made by the Leſſee at Will, and Leſſor at Will joined in a Fine, and declared the 


Uſes of the Fee, and adjudged good. And in the Argument of this Caſe, another Caſe was 
vouched to be adjudged between Powſeley and Blackman accordingly. Tr. 18 Jac. Rot. 130. 
B. R. (Where the Morigagor in Fee, who by Agreement was to bold the Land till Failure, leaſed 
for Years, &c. 1 Jon. 316. & Cro. Car. 364. ſame Caſe cited. Cro. Jac. 659, 660. 2 Roll. 
Rep. 242, 243, 284, 285. ſame Caſe adjudged. Bridg. 12, 13. ſame Caſe.) But 3 
was given the 20 Jac, where after a Leaſe for Years made by Tenant at Sufferance upon a 


Vor l. | 1 Ee | | Mort- 
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Mortgage, the Deviſe of the Mortgagee was adjudged good, and ſo no Diſſeiſin at his Election. 
Roll. Abr. 661. 2 Danv. 629. 9 Vin. 102. | | | | 
In Co. Car. 303. the Caſe of Blunden and Baugh is reported accordingly. But admitting 
it a Diſſeiſin, the Leſſee at Will becomes Diſſeiſor and Tenant. And at the End of the Cale 
there is a Nota, That Sir Robert Heath, C. J. of C. B. Crawley J. Denham and Trevor, Barons, 
agreed) with the Judgment of B. R. and conceived it would be very miſchievous if it ſhould 
be adjudged otherways: But Sir Humphry Davenport ſeemed to doubt, whether the Leſſee 
for Years ought not ſtrictly to be taken for the Diſſeiſor and Tenant. 1 Jon. 315, 316. 
ſame Caſe adjudged accordingly. Lit. Rep. 297, 370. ſame Caſe adjornatur. Lat. 53. 
Cart. 162. & 3 Mod. 197. ſame Caſe cited. But for which of them ſhould be the Diſſeiſor, 
wide Co. Lit. 57. a. 2 Inft. 413. Cro. El. 8 30. 2 Roll. Rep. 242, 243, 284. Bridg. 14. 
Ow. 28. 2 Leon. 46. Lit. Rep. 297, 298, 370. Where it ſhould be no Diſſciſin, there 
being no Intention to make one. 1 Leov. 122. 2 Roll. Rep. 284. 1 And. 134. Shl. 407. 
Cart. 198. - 3 Mod. 196, 197. „„ 5 5 9 
Where Tenant at Will makes a Leaſe for Years, and the Leſſee enters, it is no Diſſeiſin, but 
at the Election of him who has the Freehold. Latch 53. Cart. 162. Cro. Car. 302. pl. 6. 
vide Cro. El. 383. pl. 08. 1 Jones 315. Cro. Car. 220, 221. Br. Diſſeiſin 61, Dalſ. 46. 
(S vid. where an Entry in Purſuance of a void Leaſe is to be taken for a Diſſeiſin. Lucas 
10 Med. 265.) The Diſſeiſin muſt be at the Election of him to whom the Tort is done. Who- 
ever holds by my Agreement is my Tenant at Will, and I have the Eſtate. Cart. 198. | 
And ſuch Leſſee for Years after Entry is a Diſſeiſor, and a Releaſe or Confimation to the 
Tenant at Will afterwards is void, becauſe the Privity is gone. Cro. Eliz. 830. pl. 38. 
Receiving of my Rents, or Feeding of my Common, is but a Diſſeiſin at Election. Hob. 
22, | | Ds 
: If a Man enters into the Land of an Infant by his Aſſent, this is a Diſſeiſin to the Infant at 
his Election, for the Infant cannot prejudice himſelf by his Aſſent. 11 E. 3. Af. 87. ad- 


Judged. 2 Daxv. Abr. 629. Roll. Abr. 661. 9 Vin. 103. 


It A. be ſeiſed of Lands in Fee, and a Stranger enters upon him by Colour of a Leaſe for 
Years, which is void, and pays the Rent to him, this is not any Diſſeiſin at Election; for if A. 
after covenants to ſtand ſeiſed to the Uſe of himſelf in Tail, the Eſtate ſhall well riſe. P. 6 Ja. 
B. Molineux's Caſe, per Cur. 2 Danv. Abr. 629. Roll. Abr. 661. g Vin. 103. | | 

If Tenant for Years ſurrenders to the Leſſor, and yet continues in Poſſeſſion, paying his 
Rent to the Leſſor, this is no Diſſeiſin to the Leſſor but at his Pleaſure. Dy. 62. pl. 43. 

If A. ſeiſed in Fee, makes a Deed of Leaſe, by which he demiſes it to B. Habendum a die 


datus for Life, with a Letter of Attorney in the Deed to make Livery, and reſerving 6s. 8 d. 


Rent, and the Attorney makes Livery the ſame Day of the Date, according to the Form of 
the Charter, and the Leſſee enters, claiming it by Force of the Indenture and Livery, and pays 
the ſaid Rent to the Leſſor, according to the Form of the Indenture; this is not any Diſſeiſin 
to A. at his Election, though prima facie he was a Diſſeiſor, yet in as much as he claimed 
but a Leaſe, and paid his Rent accordingly, the Leſſor may elect that he ſhall not be a Diſ- 
ſeiſor. M. 10 Car. B. R. Bull and Wiat. Roll. Abr. 661, 662. 2 Danv. Abr. 629, 630. 
9 Vin. 103. Cro. Car. 388. | 1 . 
The Court at firſt ſeemed e contra; but after they gave a peremptory Rule for Judgment 
for the Plaintiff, upon Non-attendance of the Defendant, by which they adjudged it to be 
no Diſſeiſin at Election, where the Caſe was, That the Heir of the Leſſor after the Leaſe made 
ſuffered a common Recovery of the Land upon a Precipe brought againſt him, without any 
Entry into the Land; and by Conſ:quence it was adjudged, that this Recovery was good. 
But it ſeems, that they adjudged it upon the laſt Point of the Recovery. EY P. 11 Car. 
B. R. Sir Kenelm Digby and Jordan, per Cur. upon Evidence at the Bar, reſolved, That this 
is an abſolute Diſſeiſin, becauſe the Leſſee entered claiming his Eſtate for Life, and that it 
3 been otherwiſe if he had claimed as Leſſee at Will. 2 Danv. Abr. 630. Roll. Abr. 662. 
9 Vin. 103. | | | | 3 N 
if A. leaſes the Demeſnes of a Manor for Years to B. and after aſſures a Jointure of the 
ſame Land to his Wife for her Life, 2nd after aliens the Fee, and the Alienee enjoys the 
Rent by the Hands of the Termor, and after A. dies, and the Wife enters claiming her Join- 
ture, and there keeps Court, Sc. and B. aſſents thereto, and attorns to the Wife, and pays 
to her the Rent; this is a Diſſeiſin to the Altenee or not at his Pleaſure, notwithſtanding the 
Continuance of the Poſſeſſion of the Termor. D. 2 El. 178, 38. 2 Danv. Ar. 630. Koll. 
Abr. 662. ? Vin. 103. 8 = 
If A. being ſeiſed in Fee of certain Lands, leaſes them for four Years, and the Leſſee 
enters, and after A. grants the ſame Premiſſes to B. Habendum from Midſummer next 
for Life, and after that Feaſt the Leſſee attorns, and the Years expire, and B. enters, he is a 
© | | ; ER Di iſleiſor, 


VA 
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Diſfeiſor, the Grant being dt in Law, And there is a Diverſity de a Grant made by 
Agreement of Parties, which ſtands not with the Rule of Law, ard a Grant good in its Com- 


mencement, but to be perfected by a ſubſequent Ceremony, as in caſe of a Charter of Feoft- 


ment, if the Feoffee enters before Livery, he is not a Diſſciſor. 2 Co. 55. 


If a Man recovers ſeveral Houſes in an Aſſiſe, and after the Tenant reverts it in a Writ of By Officers. 
Error, and a Writ of Execution iſſues to the Sheriff to put him in Poſſeſſion of the Houſes 


which he loſt by the Judgment, though the Tertenants are Strangers to the Recovery, and 


therefore ought not to be ouſted: without a Scire Facias againſt them; yet if he does Execu- 
tion, putting him out of Poſſeſſion by Force of this Writ, he ſhall not be any Diſſeiſor, be- 


cauſe he has the direct e of the Court to do it. 2 Danv. Abr. 632. Roll. Abr. 663. 


9 Vin. 109. 


So if one takes out an Execution upon a Judgment after the Year, without ſuing out a Scire 


 Facias, this Execution is not void, but only voidable, and will juſtify the Officer that exe- 


gutes it. 3 Lev, 404. adjudged. 
The ſame Law is in all Caſes where the Execution is of a Judgment in which the Demand 


Was of a Thing certain; if the Sheriff make Execution 1 this Thing, he is no Diſſciſor. 
2 Danv. Abr. 632. Roll. Abr. 664. 9 Vin. 109. 


But where the Execution is in the Generality, without mentioning any Thing in particular, 


there the Sheriff ought to make Execution of the right Thing at his own Peril, otherwiſe he 


will be a Diſſeiſor, for he is bound to take Notice thereof, and has no Warrant from the 


Court to make Execution but of the right Thing. 2 Danv. Ar. 6 32. Roll. Aör. 664. 9 Vin. 


10 


Br. Diſſeiſin 3. 2 Danv. Abr. 627. Roll. Abr. 660. 9g Vin. 99. 
So may a Feme Covert by actual Entry. 9 H. 4. 6. 12 E. 4. 9.6. Cur. 7 E. 4. * FA 


Fitz. Diſſeiſin 3. Br. 66. 2 Danv. Abr. 627. Roll. Abr. 660. 9 Vin. 


99- 
But an Infant ſhall not be a Diſſeiſor by Agreement to a Diſſeiſin to his Uſe, 3 H. 4. 17. 
12 H. 4. 22. 5. Br. Aſſiſe 46. * 9. Diſſeiſor 5. F. N. B. 179. G. 2 Danv. Abr. 


627. Koll. Ar. 660. 9 Vin. 99. 


If the Baron and Feme enter into Land an the Right of the Feme, where ſhe has no Right, 


| the Feme is not a Diſſeiſoreſs, for this ſhall be taken to be the Act of the Huſband only 


2 Danv. Abr. 627. Roll. Abr. 660. 9 Vin. q. 

If a Man takes a Diſtreſs for Rent iſſuing out of the Land of a Femme Covert, and the Ba- 
ron and Feme make Reſcous, they are both Diſſeiſors. Bid. 

If the Baron diſcontinues the Land of his Wife, the Feme being in Poſſeſſion, and diſa- 
greeing to the Feoffment, claiming her firſt Eſtate, the Feme is a Diſſeiſoreſs thereby. 
21 E. 3. 6. 5. 2 Danv. Abr. 627. Roll. Abr. 660. 9 Vin. 99. 

A Leſſee for Years cannot be diſſeiſed; for none can be diſſeiſed but he who has the Free- 
hold. Cro. Jac. 678, 679. pl. 15. 


A Feme Covert cannot make a Diſſeiſin to the Uſe of her Huſband, 8 H. 6. 14. 5. Curia, Who may be 
(becauſe though ſhe gains an Eſtate by her Entry, yet ſhe has not Power to diſpoſe thereof a Diſſeiſor to 
do another, being Covert, as ſhe ought if ſhe could make a Diſſeiſin to another's Ule). Con- the Uſe of 
tra 21 H. 7. 35. 2 Danv. Abr. 628. Roll. Abr. 660. 9 Vin. 101. 


A Feme Covert cannot diſſeiſe a Man to the Uſe of a Stranger for the Cauſe aforeſaid. 
Contra 21 H. 7. 35. 2 Danv. Abr. 628. Roll. Abr. 661. 9 Vin. 101. 


A Corporation Aggregate cannot make a Diſſeiſin to the Uſe of another. 2 Danv. Abr, 
628. Koll. Abr. 661. 9 Vin. 101. | 


If a Corporation Aggregate diſſeiſes one to the Uſe of another Man, they are Diſſeiſors 
in their natural Capacity. Did. 9 Vin. 101. 
If a Man brings an Infant with him into the Lands of J. S. and there claims the Land 


to the Uſe of himſelf and the Infant, yet the Infant is not any Diſſeiſor, becauſe he made no 
Claim. Bid. 


If A. diſſeiſes one to the Uſe of B. who knows not of it, and B. aſſents to it, in this Caſe 


till the Agreement A. is Tenant of the Land, and after the Agreement B. is Tenant of the 

Land. Co. Lit. 180. b. | 

The Demandant in a Præcipe, and ah diſſeiſed the Tenant to the Uſe of the others, and 

the Writ abated not, for the Demandant gained no SI] in the Land, being but a Coad- 
jutor. Co. Lit. 180. ö. 


If one diſſeiſes Tenant for Life to the Uſe of him in Reverſion, and after he in Reverſion 


agrees thereto, it is ſaid that he in Reverſion is a Diſſeiſor in Fee, for by the Diſſeiſin made 
by the — the Reverſion was deveſted, which they ſay could not be reveſted by the 


Agreement 


9 

An Infant of the Age of eighteen Years may be a Diſſeiſor with Force by actual Entry. By whom and 
12 H. 4. 22.6. 2 Danv. Abr. 627. Roll. Abr. 660. 9 Vin. qq. 

An Infant may be a Diſſeiſor by actual Entry. 3 H. 4. 7. Br. Afiſe 46. Br. e 9. m _ 2 be 


to whom Diſ- 


another. 
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lation of an Eſtate gained by Wrong can help him. Co. Lit. 180. b. 
The Agreement has Relation to the Time of the Diſſeiſin, and if the Diſſeiſor makes a 
Leaſe before Agreement, the Party to whoſe Uſe, agreeing after, ſhall avoid the Leaſe. 
2 Leon. 223. per Jefirys, arguendo, ſed 9, & vide Co. Lit. 272.0. 
In what Caſes If a Man be diſſeiſed of Part of a Corody, this is not any Diſſeiſin of the Whole. 2 Danv. 
Diſſeiſin of Abr. 632. Roll. Abr. 664. 9 Vin. 109. 
Part ſhall be If the Corody be to take four Loaves and four Flagons of Drink every Week, and he is 
oa oem diſſeiſed of the Loaves, this is no Diſſeiſin oo the Drink; but if diſſeiſed of two Loaves 
only, this is a Diſſeiſin of all four. 8 Co. 50. | 
If a Man be diſſeiſed of Part of the Proßts of an Office, this i is not any Diſſeiſin of the 


whole Office. 2 Danv. Ar. 632. Roll. Abr. 664. 9 Vin. 110. 


If a Man holds of me 205. Rent, and diſſeiſes me of 105. thereof, this 1 is a Diſſeiſin of the 


Whole. id. 


If I am ſeiſed of a Manor which extends i into ſeveral Counties, and one diſſeiſes me of an 


Acre in one County, this is not any Diſſeiſin of the Reſidue of the Manor. Did. 
WhereanEn- A Diſſeiſor's dying ſeiſed, unleſs he has had quiet Poſſeſſion without Entry or Claim for five 
ery is taken Years after the Diſſeiſin, does not take away the Entry of the Diſſeiſee. Stat. 32 H. 8. c. 33. 
3 If a Diſſeiſor makes a Leaſe for Life, and afterwards levies a Fine of the Reverſion with 
and Diſſeiſee. Proclamations, and the five Years paſs, ſo as the Diſſeiſee is for the Reverſion barred, the 

Diſſeiſor ſhall not enter upon his Tenant for Life. Co. Lit. 298. a. For then he would avoid 

his own Grant. 1614. 302. 

OO and Where a Man is poſſeſſed of a Leaſe, if he be not diſpoſſeſſed thereof, (if it be not turned 
. to a Right) though another is in Poſſeſſion, no Fine and Non- claim ſhall bar; but if it is 


turned to a Right, then he is barred by a Fine and Non- claim, and cannot aſſign; though 


if it is not turned 2 a Right, then he may enter when he will, and it cannot bar him. Car- 
ter 196. 2 Inſt. 5 9 Co. 106. a. Cro. Jac. 60. 5 Co. 124. Vent. 8 1. 


If Leſſee for n is ouſted, and he in Reverſion diſſeiſed, and the Diſſeiſor levies a Fine | 


with Proclamations, and five Tears paſs; the Leſſor as well as Leſſee are barred by their 
Non: claim, and the Leſſor ſhall not have five Years after the Term expired; and this is by 
Reaſon of the Saving in the Statute of 4 H. 7. Podger's Caſe, 9 Co. 105.6. The Leſſor 
might have entered in the Name of the Tenant for Life, for Years, or by Copy, and alſo in 
his own Right, and ſaved as well their Intereſts as his own Eſtate. 9 Co. 105. 6. 106. 4. 

A Leaſe for Years being in eſſe, another Leaſe for Years was made to J. 8. to commence 
after the End of the firſt Leaſe determines, the ſecond Leſſee does not enter, but he in Re- 
verſion enters, and makes a Feoffment, and levies a Fine with Proclamations, and five Years 


paſs without Entry or Claim of the ſecond Leſſee. Reſolved that the ſecond Leſſee for Years 


was barred : But if the firſt Leſſee had been ouſted, and a Diſſeiſor had levied a F ine, and 
he who had the future Intereſt, viz. the ſecond Leſſee, enters not within five Years, it ſhall 
not bar him; for the Difſeiſor's Fine (he not having entered) did not deveſt the future Intereſt. 
Carter 82, 117. 5 Co. 124. Cro, Fac. 60. 
Where the Ac If a Diſſciſor or other Wrong-doer aſſigns Dower fairly and juſtly without Covin; that ſhall 
of the Diſſeiſor bind the Heir. Co. Lit. 25. a. Perk, 394» 395» 398. 2 Co. 67. 3 Co. 78. 5 Cv. 30. 6 Co. 
9 85 the 38. Plowd. 54. Bro. 15, 69. | : 
| Where a deſcent ſhall "rake away an Entry, vide Chap: 2. $. 2. 
Deſſeiſee'sRe- If one diſſeiſe me, and during the Diſſciſin cut down Timber, Grass, Corn: Ec. and FED 
ax alter wards I re-enter, I may bring an Action of Treſpaſs againſt him and his Servants: But if my 
©ent'y- Diſſeiſor makes a Feoffment in Fee, Gift in Tail, Leaſe for Life or Years, and afterwards J 


enter, I ſhall not have Treſpaſs againſt them who came in by Title; for this Fiction in Law, 


That the Freehold has always continued in me, ſhall not make them who come in by Title to 
be Tort-Feaſors. 11 Co. 5 1. a. 5. Keilw. 1. 5. Hob. 98. 2 Roll. 554. But I ſhall recover 
all the meſne Profits againſt my Diſſeiſor himſelf, though not againſt thoſe claiming under 


him. 11 Co. 51.4. Hob. 98. 2 Roll. 554. Yet in Holcomb v. Rawlins, it was adjudged, 


that the Diſſeiſee was remitted by his Re- entry to his firſt Poſſeſſion, and then all who occu- 
pied in the mean Time by what Title ſoever they came in, ſhall anſwer to him for their Time; 


as if a Difſeiſor had been diſſeiſed by another, and the firſt Diſſeiſee re. <<ters, he ſhall ia 


Treſpaſs puniſh the laſt Diſſeiſor. Cro. El. 540. pl. 3. 
Although an Action will not lie agninſt the Feoffee of the Diſſeiſor for the Corn or Grat, 


Sc. cut, yet the Diſſeiſee, after his Re- entry, may ſciſe or bring Trover for them; for the 
Regreſs of the Diſſciſee has Relation (as t to the Property) to the Continuance of the Freehold 
in him ab initio, 11 Co. 57. 6. 

(H) 


Agreement of him in Reverſion, for that it made him a Wreng dou a therefore no Re- | 
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Car 65. ͤ 3 


or overthrow, as to abate Caſtles, Houſes, and the like, and to abate a Writ; and hereof 


PDationem, & Purpreſturam, is this: 


— 


(H) By Abatement, Intruſion, Deforceament, Uſurpation, and Purpreſture, 


: FBater is a French Word, and ſignifies Diftruere, or Proſtrucre, to deſtroy or proſtrate. Abate, what; 


Co. Lit. 134. 3. 1 | | 
And Abate is both an Engliſb and French Word, and fignifies in its proper Senſe to di- 


miniſh or take away, as an Abator diminiſhes and takes away the Freehold in Law deſcended 


ro the Heir, and ſo it is ſaid to abate an Account, ſignifying Subſtraction or Withdrawing, 

Sc. and to abate the Courage of a Man, In another Senſe it ſignifies to proſtrate, beat down 

comes a Word of Art, Abatamentum, which is an Entry by Interpoſition. Co. Lit. Abatement} 
277. 6 . . | | what, 

ow the Difference inter Diſſei/inam, Abatamentum, Intruſionem, Deforciamentum, & Uſur- The Die: ; 
a rence between 


A Diſſeiſin is a wrongful putting out of him that is actually ſeiſed of a Freehold. Co. Lit. Piſeiin, 


277.0: 


; And Abatement is when a Man died ſeiſed of an Eſtate of Inheritance, and between the Abatement, 


Death and the Entry of the Heir, a Stranger does interpoſe himſelf and abate. Co. Lit. 


7 Þ+ #« 5 5 _ 
Intruſion firſt properly is when the Anceſtor died ſeiſed of any Eſtate of Inheritance, ex- Intruſion, 
pectant upon an Eſtate for Life, and then Tenant for Life dies, and between the Death 


and the Entry of the Heir a Stranger does interpoſe and intrude. 2dly, He who enters 
upon any of the King's Demeſnes, and takes the Profits, is faid to intrude upon the King's 


Poſſeſſion. 3dly, Where an Heir in Ward enters at his full Age without Satisfaction for his 
Marriage, the Writ ſays, quod intruſit. Co. Lit. 277. a. b. 
 Deforciamentum comprehends not only theſe aforenamed, but any Man that holds Land Deforcement, 
whereunto another Man has Right, be it by Deſcent or Purchaſe, is ſaid to be a Deforceor. | 
Co. Lit. 227. b. oy | „„ | EY 

Uſurpation has two Significations in the Common Law, one when a Stranger that has no Uſurpation} 


Right preſents to a Church, and his Clerk is admitted and inſtituted, he is ſaid to be an 
 Uſurper, and the wrongful Act that he has done is called an Uſurpation. 2dly, When any 
Subject does uſe without lawful Warrant, Royal Franchiſes, he is ſaid to uſurp upon the 
King thoſe Franchiſes, Co. Lit. 277. b. | 


Purpreſtura, or Pourpreſtura, a Purpreſture. Purpreſtura eſt, Sc. generaliter quoties ali- Purpreſture, 
quid fit ad nocumentum regii tenementi, vel regia vie (vel aliquarum publicarum) vel civitatis, 
Sc. And becauſe it is very properly when there is a Houſe builded, or an Incloſure made 
of any Part of the King's Demeſnes, or of an Highways, .or a common Street or pub- 


lick Water, or ſuch like publick Things; it is derived of the French Word Pourpris, which 
ſignifies an Incloſure, but ſpecially applied, as is aforeſaid, by the Common Law. Co. Lit. 


274.8. 
8 EC T. . 


Of acquiring real Eſtates by Means of Forfeitures and Loſſes in criminal Caſes. 


(A) Forfeiture in High Treaſon. 


Fer, The Delinquent forfeits to the King all his Lands, Tenements and Heredita- 


ments in Fee-ſimple or Fee-tail (or for Life, as to the Profits during the Offender's Life) 
holden or not holden of any other Uſes, Conditions, Entries, Sc. (not Rights of Actions 
where the Entry is taken away) which he had at the Time of the Treaſon committed, or af- 
terwards, the Right of all others being ſaved. 
There is no Forfeiture of the Lands or Tenements, or Rights in Auter droit, (as in Right 


of the Church; in Right of a Wife, but only during the Coverture; nor of a Founder of 
.a Houle of Religion in Frank-almoign; for that is annexed to the Blood of the Founder) 
and in clipping, the Hereditaments are forfeited only for Life. 


Secondly, The Delinquent's Wife loſes her Dower, not her Jointure. So it is in Petit 


Treaſon. | | 


Thirdly, His Blood ſhall be corrupted, by becoming baſe as to his Birth, and that his Chil- 


dren ſhall not inherit to him or any of his. Anceſtors, In Counterfeiting the Coin or Clipping 
there is no Corruption of Blood, c | | 


Vor. I. Ff Fourthly, 
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110 Vu Fuoztkeiture. 
Fourthly, All his Goods and Chattels ſhall be forfeited from the Time of the Conviction. 
For where Goods and Chattels are forfeited, there ſhall be no Relation to the Crime com- 
mitted, as it is in Forfeiture of Lands. Co. Lit. 37. 4. 41. 4. 392. 4. & . 3 Inſt. 19, 211. 

3 Co. 10, 82. 8 | | SER 
| ? A Traitor or Felon after the Treaſon or Felony committed, and before Conviftion, may 
ſell his Goods Bona fide, whether Chattels Real or Per ſonal, for his Maintenance, | | 
But if one to prevent Forfeiture by Treaſon, Felony or Outlawry, makes a Gift of all his 
Goods, and afterwards is attainted or outlawed, theſe Goods are forfeited. An Executor 

cannot forfeit the Goods which he has as Executor. 3 Co. 82. 8 Co. 171. 
If one commits Treaſon, and dies before Attainder, or is ſlain in actual Rebellion, he for- 
feits nothing, if not attainted by Act of Parliament. But if the Chief Juſtice of the King's 
Bench (who is head Coroner of all England) in Perſon, upon View of the Body of him that 
Was ſlain in open Rebellion, makes a Record thereof, and returneth it into the King's Bench, 


he ſhall forfeit his Lands and Goods. 3 Inſt. 12. 4 Co. 57. I P. C. 17. 7 | 
Thoſe that are hanged by Martial Law, in Time of War, forfeit no Lands. Co. Lit. 13.9, 


3 Inſt. 21. | TS 
See the 7 Ann. c. 21. whereby, after the Deceaſe of the Pretender, no Attainder for Trea- 


ſon ſhall diſinherit the Heir, c. | 1 9 

Mr. Wood in his Inſtitute of the Common Law, B. 4. c. 5. ſays, That in Gavelkind, if the 
Father is hanged for Treaſon or Felony, the Sons ſhall inherit. But as to Treaſon he muſt 
be miſtaken, for Mr. Robinſon, in his Common Law of Kent, p. 230. (who cites Lamb. Per- 
amb. 5? Dav. 27. 1 I. P. C. 360. Wright's Tenures 118.) ſays, that the Cuſtom of Gavel- 
kind holds only in Caſe of Felony, and extends not to Treaſon; for if a Man be attainted of 


Treaſon, his Gavelkind Lands are forfeited to the King. | | | 
See Stat, 17 By the 33 H. 8. c. 20. If any Perſon ſhall be attainted of High Treaſon, the King ſhall be 
E. 2. c. 16. deemed and adjudged in actual Poſſeſſion of the Lands, Tenements and Hereditaments, Uſes, 
Rights, Entries, Conditions, Reverſions, Remainders, Goods and Chattels, and all other 
Things of the Offender ſo attainted, which the King might lawfully have, or which the Of- 
fender might lawfully forfeit, as if he had been attainted by Parliament, without an Office or 
: Inquiſition found. "| 3 VV | Rs 
When the Saving to all others (except of the Offender attainted of High Treaſon, his Heirs and Aſ- 
King ſhall be ſigns, and all other Perſons claiming by him, or to his Uſe, after the Treaſon committed) 


— all ſuch Rights, Titles, Intereſts, Sc. which any of them ought to have if this Act had 
forfeited, never been made. Rs Uo . . 
This Act veſts the actual Poſſeſſion in the King preſently by the Attainder, as well in the 


Life as after the Death of the Perſon attainted, and as well of Lands in Tail as of Lands in 


Fee- ſimple. - | | | | ee 

It alſo extendeth to all Manner of Attainders by Treaſon, whether by Confeſſi 

dict, Proceſs or Outlawry, or Attainder by Parliament. 3 Co. 10. Re | 
But as to the Time the King is veſted of Lands, Ec. forfeited for Felony, vide poſt. 


on, Ver- 


(B) In Miſpriſion of Treaſon. 


HE Offender forfeits his Goods and Chattels, and Profits of Land during Life, for 
his Concealment. But the Wife is dowable. Co. Lit. 392.6. 3 Inſt. 36, 218. H. P. C. 
269. | CD SS 5 2s ES 


(C) In Petit Treaſm and Felony. 


Standing F the Offender ſtands mute, and is adjudged to Penance in Caſes of a Petit Treaſon and Fe- 


mute. lony, he forfeits his Goods and Chattels. So he does if he challenges above thirty-five 


Challenging Jurors. But not if he challenges above twenty and under thirty-ſix; for no Law gives a For- 
feiture for challenging above twenty. Neither is one convicted by the challenging above 
twenty, as one was by the Common Law by Challenge of three Juries. 3 It. 227, 228. 


H. P. C. 226, 227. Kely..36. a | | . 
How the For- The Forfeiture is the like as in High Treaſon as to Lands and Tenements upon Attainder, 


feiture differs and as to Goods and Chattels upon Conviction; except that upon Attainder in Petit Treaſon 

1 or Felony Lands and Tenements intailed are forfeited only during the Life of the Tenant in 
tealon. Tail, and the Inheritance goes to the Iſſue. Co. Lit. 37. 4. 41. 4. 391. 4. 392. 4. & b. 
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The King ſhall have the Profits of Inheritances that are not holden during the Life of the 
Perſon attainted in Felony; but after his Deceaſe, the Inheritances that are not holden ex- 
tinguiſn. Again it muſt be obſerved, that upon Attainder of Petit Treaſon the Wife is not 

dowable, but upon Attainder of Felony ſhe is dowable. 3 It. 2 1. 

But by the Cuſtom of Kent, if Tenant in Fee-fimple of Lands in Gavelkind commits Fe- Cuſtom of 
lony, and ſuffers Judgment of Death, he ſhall incur Forfeiture of his Goods, but his Lands Gavelkind, 
of that Tenure ſhali not be forfeited, nor eſcheat to the King or other Lord of whom they what. 
are holden, but the Heir, nowithſtanding the Offence of his Anceſtor, ſhall enter immedi- 
ately and enjoy the Lands by Deſcent after the ſame Cuſtoms and Services by which they 
were before holden, which has given Occaſion to the Proverbial Expreſſion, 


The Father 10 the Bough, 
Aud the Son to the Plough, 


Stat. 17 Ed. 2. de Prærog. Reg. c. 16. or as it is ſomewhat differently expreſſed in the Manu- 
ſcript Copy of the Conſuetudines Kan. in Lincolns-Inn Library: | 


We Father to the Bonde, 
Aud the Son to the Londe. 


T Nor ſhall the King have the Year, Day and Waſte of Lands in Gavelkind holden of a 
common Perſon where the Tenant is executed for Felony, which ſeems to be but a Conſe- 
quence of the other Cuſtom, according to the general Rule in Bracton 130. a. 131. a. Non 
| debet Rex de jure babere annum & diem de aliqud terra que non poſſit eſſe eſchaeta Dominorum. 
Robinſon's Common Law of Kent, p. 226, 227. cites many Authorities. 

Cuſtoms which are by Reaſon of the Land, as Gavelkind and Borough Engliſh, bind the General Rule 
King; but Cuſtoms by Reaſon of the Perſon or the Goods do not. 6 H. 6. 28. a. Bro. as to Cuſtoms, 
Cuſtom. 5. 1 = | | | | 

But S how far this Cuſtom is confined, vide concerning Forfeitures upon Outlawry, poſt. 

 Twiſden Juſtice ſays, in 1 Sid. 138. That he had heard, that the Cuſtom of The Father to To what 
the Bough, &c. was in no other Town or County except in Kent. But Mr. Taylor in his Places this 

Hiſt. of Gavelkind 106. mentions, that the Gavelkind Lands in the Liberty of Urchenfeild in 88 1. 
Herefordſhire partake of the ſame Privilege. Indeed the ſame Author ſays, that it was the ; 
Right of all Wales; which is certainly a Miſtake, for it appears by Statutum Walliæ, 12 E. 1. | 
that even at the Time when the Lands in that Principality were partible among the Males, _ 

the Attainder of the Anceſtor for the Felony was a Bar to the Heir: Si excipiat quod anteceſſor, 
vel aliguis in deſcendo commiſit Feloniam per quam fibi non competit aftio, &c. terminetur per re- 
cordum Fuſticiariorum, vel per Inquifitionem Patrie de ſuſpenſione, Sc. | 
In the Stat. de Prærog. Reg. c. 16. it is mentioned to be uſed in the County of Glouceſter 
by Cuſtom, That after one Year and one Day the Lands and Tenements of Felons ſhall re- 

vert and be reſtored to the next Heir to whom they ought to have deſcended if the Felony had 

not been done: But this Cuſtom differs from that of Kent in one Reſpect, that the King ſhall 

have the Year, Day and Waſte ; but not ſo of Lands in Gavelkind. Stamf. de Prerog. 50. a. 
 Robinſon*s Common Law of Kent 232, 233. | 

It is ſaid in Chapman's Caſe, 2 Roll. Rep. 368. That if a Brother in Gavelkind is attaint, Whether the 
the Land ſhall eſcheat; though otherwiſe it is, if the Father be attaint; for The Father to Brother hall 
the Bough, and the Son to the Plough; and the Reaſon there given is, that the Cuſtom ſhall _—_— 
be taken ſtrictly. But this is a miſtaken Opinion. Mr. Lambard in his Peramb. $37, though [1 of his 
he admits that ſome have doubted whether the Brother or Uncle ſhall have the Advantage of Brother exe- 
this Cuſtom, is notwithſtanding of Opinion himſelf, that whoever the Heir be, he ſhall en- cuted for Fe- 
joy this Privilege, under the Cuſtom, as well as the Son, becauſe the Words of the Cuſtumallony. 


extend to the Heir in' general, and are not reſtrained to the Son alone. And it is a Diſtinc- 


tion unknown to moſt of the Authorities both ancient and modern, the Words of which are 
general as to all Heirs : Felonia anteceſſoris non impedit ſeiſinam bæredis, nec ſucceſſionem. Brat, 
ſupra, and 8 Ed. 2. Preſcription 50. By the Cuſtom of Kent, if a Man be hanged for Fe- 
lony, the Lord ſhall not have the Eſcheat. And Bacen's Uſe of the Law 139. That the 
Land is not forfeitable nor eſcheatable for Felony. And 1 H. H. P. C. 360. That if the 
Anceſtor be executed for Felcny, the Land ſhall not eſcheat, but deſcend to the Heir. | 
And Rot. Clauſ. 8 Rich. 2. m. 2. Kanc. The King writes to the Sheriff of Kent to re- 
deliver the Gavelkind Lands of a Man executed for Felony, which he had ſeiſed. Cum ſe- 
cundum Conſuetudinem de Gavelkind, in hoc caſu nos habere non debemus annum, diem, negue 
Vaſtum, nec Capitales Domini inde Eſcaetum; ſed proximi heredes fic Convictorum & ſuſpenſo- 
rum bereditatem ſuam immediate conſequuntur feloaid ills non obſtante: And by _ Nw 

| ; | = | . | _ Cuſtom 
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Dower. | Cuſtom the Wife's Dower of the Moiety of Gavelkind Lands was in no Caſe forfeitable for 


the Felony of the Huſband, but where the Heir ſhould loſe his Inheritance. Conſuet. Kanc. 
in Robinſon 283. 8 H. 3. Preſcription 60. adjudged Lamb. Peramb. «17 Noy's Max. 28. 
ale #4 2 (mariti) peti non poteft a muliere, &c. nifi in caſu ſpeciali ficut in Kancia. 
Bract. lib. 4 
Whether the Although the Cuſtom of Gavelkind extends not to High Treaſon, yet it ſeems it may « ex- 
no of tend to Petty Treaſon, for that Offence is by the Law properly comprehended under the 
extendsto Word Felony. Co. Lit. 391. a. The Lands eſcheat to the Lord of the Fee, as in other Fe- 
Petit Treaſon, lonies. Stat. 25 E. 3. c. 2. And Auterfoits attaint of Murder is a good Plea to an Indict- 
ment of Petty Treaſon for the ſame Death, becauſe it has the ſame Judgment in Effect, and 
the very ſame Forfeiture. 3 Inſt. 213 
Piracy, Pirates, Robbers and Murderers = the Sea, attainted before Commiſſioners, by Virtue of 
the Stat. 28 H. 8. c. 15. forfeit Lands, and incur Corruption of Blood. But not if they are 
tried before the Lord Admiral in the Court of Admiralty according to the Civil Law. Mood, | 
P. 655 
Cuſtom of Mr Lombard doubts whether the Cuſtom of Gavelkind extends to Piracy, which muſt be 
— 1 3 underſtood of an Attainder before Commiſſioners by Virtue of 28 H. 8. c. 15. For on a Con- 
| viction of Piracy before the Admiral no Forfeiture of Land is incurred; the Words of the 
Statute are, That ſuch as ſhall be convif# of any ſuch Offences, &c. ſhall have and ſuffer ſuch 
Pains of Death, Loſſes of Lands, Goods and Chattels, as if they had been attainted and convitted 
for any Treaſons, Þelonies, Robberies, or other the ſaid Offences done upon the Lands. Which 
Words are merely relative, giving only the ſame Forteiture for a Felony at Sea as would be 
incurred by the like Offence at Land; and if Gavelkind Lands are not forfeitable in the latter 
_ Caſe, how can they be in the former? Robinſon 232. 
To what The Forfeiture of Lands relates to the Time alledged in. the TodiQment, for avoiding any 
ne the Eſtates, Charges and Incumbrances made by the Felon after the Felony committed. But for 
relates” the mean Profit of the Lands, it ſhall relate only to the Judgment upon the Indictment. Co. 
5 Lit. 13. a. & b. 390.6. | 

If a Felon is convict by Verdict or Conf-flion, he doth forfeit his Goods and Chattels, vel 

and perſonal, preſently. But Lands and Tenements are not forfeited, nor Blood corrupted, 
before Attainder, or before Judgment, (as before was ſaid in general) and then it relates to 
the Time alledged in the Indictment for avoiding Eſtates, Sc. Co. Lit. 391. a. 

Where Tenant in Fee-ſimple commits Petit Treaſon or Felony, and is attainted, the King 
ſhall have a Year, Day and Waſte in his Lands; or rather a Year and Day in Lieu of Waſte ; 
and afterwards it cometh to the Lord by Eſcheat : But the Lord may compound with the 
King, and have the Eſtate preſently. It muſt be a Tenant in Fee-ſimple, not Tenant in 
Tail, or for Life; for the King ſhall have the Profits only of their Lands during their Lives. 
A Copyhold Eſtate is of common Right preſently forfeited to the Lord of the Manor in Caſe 
of Felony. This muſt be underſtood of Felonies puniſhable with Death, not of Petit Lar- 
ceny. But if a Copyholder for Life is attainted of Felony, and pardoned, he in the Rever- 
ſion for Life ſhall have the Eſtate. See the Stat. 24 H. 8. c. 5. where one indicted or ap- 
prayed for the Death of another, attempting to murder or rob him, ſhall forfeit nothing.) 


2 Inſt. 36, 37, 38. 3 Inſt. 111. Coke's Copyb. §. 58. 


When the Where an Alien purchaſes, or where a Perſon is attainted of Felony, who | is not the King's 


Lands, &. Tenant, and in Caſes of Premunire, Alienation in Mortmain, Condition broken, Sc. the 
wall ag Inheritance or Freehold of Land is not veſted in the King, till Office found by Force of a 
= the King Commiſſion under the Great Seal, for that is an Office of intitling ; not under the Exchequer ; 
Seal; an Office found by Force of a Commiſſion from the Exchequer, is only an Office of 
Inſtruction, or to inſtruct the King and his Officers of the Certainty of the Land, Cc. by 


which it may be put in Charge. 5 Co. 52. 3 Co. 173. 


Of ſcifing” By the Statute of 1 Nich. 3. c. 3. none ſhall ſciſe the Goods of any Perſon arreſted before 
ee range he is convict or attaint of Felony; upon Pain to fortcit double the Value of the Goods ſo 
| taken, 


The Goods of any Delinquent cannot be ſeiſed before they! are forfeited; though they may 

be inventoried, and the Town may be charged ther-with before Indictment. Mood, P. 539. 
Forfeiture at Where a Statute ſays, Upon For feiture to be at the Ring's Will, of Body, Lands and Goods, 
3 &c. it is not to be extended further than Impriſonment, Lande an Goods. 4 Inſt. 66. 
1 Mr. Lambard, Peramb. z: ſavs, That peradventure this Rule, The Father to the Bough, 

and the Son to the Plough, holds not in Felonies made by Satutcs of later Times, becauſe the 
es oF Cuſtom cannot take Hold of that which then was not at all. As Felonies by Statute are now 
Garelling ſo numerous, this may be a Queſtion of conſiderable Importance ; but it is remarkable, that 
extends to Fe- no Otlier Book either antient or modern making Mention of this Cuſtom takes Notice of this 


lonies by Sta- Point; but all ſay, that the Cuſtom extends to Felony, without offering at any Diſtinc- 


tote, tion. | | 
| 7 ; : : 
2 | Now 


Ch. 2. f. 7. Fanfeiture. 
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Now Felony is the Genus of all Capital Offences under Treaſon, (except Piracy, which is 
an Ofence by the Civil Law) and though the Species of this Offence are much increaſ:d 
within Time of Memory, yet they are created in Similitude of the old Felonies, and are to 
be puniſhed in the ſame Manner, and no other. And when a Statute makes a new Felooy, 
or ſays, the Offender ſhall ſuffer as in Caſes of Felony, it entirely refers itſelf for the Puniſh- 
ment of the Common Law; and the Word Felony being Yocabulum Artis, we muſt have 
recourſe to the Common Law for an Explanation of the Nature of it; which tells us, That 
it is an Offence puniſhable with Death, with. Forfeiture of Gaods, with Corruntion of Blood; 


as a Conſequence whereof the Land will eſcheat to the Lord (pro defefu heredis, and not as Salk. 85, 


an immediate Forfeiture) in all Places except in Kent, where the Cuſtom is allowed to have 
Power te exempt the Gavelkind Lands from the general Rule; and the inheritable Blood 
remains as to Tenements of this Nature, notwithſtanding the, Attainder of the Anceltor. 
And it is material, that the Eſcheat of the Lands is no Part of the Judgment in Felony, 
but merely a Conſequence implied by the Law on ſuffering for any Offence of this Kind to 
- which the Cuſtom of Kent is a neceſſary Exception. 

If a Court has by Cuſtom Power of holding Pleas, and an old Action is given by Statute 
"1 & new.Caſe, it is within the Juriſdiction. 2 Saund. 254. Green and Cole. And the like 


Law on a Grant of Conuſance of Pleas. Hab. 48. And it leems, that the old Puniſhmenec 


of Felony being applied to a new, Offence, our Cuſtom may with a Parity of Reafon extend 
co it. KRobinſou's Common Law of Kent, p. 230, 231, 232. 


(D) F Felo de ſe. 


Right, and all ſuch Chattels real which he has jointly with his Wife, or in her Right; 


but not until it is lawfully found by the Oath of twelve Men, before the Coroner Super dium 


corporis, that he is Felo de ſe. [ Lev. 8. contra.] He forfeits alſo Bonds, or Things in 
Action, belonging ſolely to himſelf, and all intire Chattels in Poſſeſſion, except in the Caſe 
of Merchants, where a Moiety only of ſuch joint Chattels as may be ſevered is forfeited. 
He does not forfeit any Lands of Inheritance, for he was not attainted in his Life-time; nor 
the Goods and Chattels which he poſſeſſed as Executor or Adminiſtrator, nor a Guardian- 
| ſhip in Socage or by Nature, becauſe here he hath nothing to his own Uſe. 3 Iaſt. 55. 

Co. Lit. 84. b. 88.6. . RN EE WR 


Fo (BE) In Manſlaughter. 
T HE Offender forfeits his Goods and Chattels on Conviction. S. P. C. 18 5. Co. Lit. 
391. 4. 2 Inſt. 149. | ED; | | 1 Ef os 0 
| (F) . Clancemedley and 8e defendendo. 
Lin | HE Offender forfeits all his Goods and Chattels, Debts and Duties whatſoever, upon 


| Conviction, but no Freehold or Inheritance. Yet the Offenders bave their Pardon of 
Courſe. Co. Lit. 391. a. 3 Inſt. 220. 5 | 


() Upon Outlawry in Treaſon, Felony, &c. 


| T HE Offender upon Outlawry in Treaſon or Felony loſes and forfeits as much as if he had 


appeared, and Judgment had been given againſt him, as long as the Outlawry is in 
Force „ | | 
Thoſe that tarry till the Zxigent in Treaſon, Felony or Petit Larceny, forfeit their Goods 


and Chattels, though they render themſelves to Juſtice, and are acquitted, for it was a Flight 


in Law. 3 aft. 52,212, 232. Finch's Law 352. 5 Co. 110, 111. H. P. C. 271. 

And upon Attainder of Felony by Outlawry on an Appeal, he ſhall forfeit only ſuch Lands 
as he had at the Time of the Outlawry pronounced. For if, hanging the Proceſs, the De- 
fendant conveys away his Land, and afterwards is outlawed, the Conveyance is good, and 
ſhall defeat the Lord of his Eſcbeat. But if one is indicted of Felony, and pending the 
Proceſs againſt him he conveys away his Land, and after is outlawed, notwithſtanding the 
Conveyance the Lord ſhall have his Eſcheat. For in an Appeal the Writ (whereon the 
Forfeiture is grounded) containeth no Time when the Felony was committed, as an Indict- 
ment does; therefore the Eſcheat in an Appeal can relate only to the Outlawry pronounced, 
whereas it relates to the certain Time of the Fact ſet forth in the Indidment. But though in 
an Indictment the Forfeiture ſhall relate to the Time alledged in the Indictment for avoiding 

S ©» OR org | Eſtates 


: A Felo de fe forfeits all his Cocds and Chattels real and perſonal which he has in his on 
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Eſtates or Incumbrances made by the Felon after the Felony committed, the meſne Profits 
of the Land ſhall relate only to the Judgment, as well in Caſe of Outlawry as in other Caſes. 
%% ᷣ ̃ ̃ ̃ !., . ˙•» 0... | TH | 

By Outlawry in Actions all the Offenders Goods and Chattels are forfeited to the King, 
awhether-real, as a Term for Years; or perſonal, as Goods not fixt to the Freehold, Debts 
due by Specialty, but not by a fimple Contract, Profit of the Lands, as Rents, Corn, (but 
not of the Land itſelf) wherein the Offender hath Freehold or Inheritance. But before the 
Time that the Outlawry appears of Record, the Defendant does not forfeit his Goods and 
Chattels, nor the Profits of his Lands, if a Feoffment is made before Sciſure. Finch 351. 
Lev. 33. Noy's Max. 3. | 3 ; Gl ; 

Cavellcind The Cuſtom of Gavelkind, The Father to the Bough, and the Son to the Plough, holds 

Sand, only where the Defendant ſubmits to the Judgment of the Law, and not where he withdraws 

himſelf from the Hands of Juſtice, and will not abide a legal Trial; for if Tenant in Gavel- 
kind, being indicted for Felony, abſent himſelf, and is outlawed after Proclamation made 
for him in the County, (or if formerly he had taken Sanctuary and had abjured the Realm) 
his Heir ſhall reap no Benefit by the Cuſtom, but the Lands ſhall eſcheat to the Lord, and 
the King ſhall have Year, Day and Waſte in them, if holden of another, in like Manner as 
the Common Law directs, as to Lands which are not ſubject to the Cuſtom of Gavelkind. 
( Robinſon's Common Law of Kent, p. 228. cites many Authorities.) And fo it was adjudged 
in Canc. 28 Eliz. between Brocas and Savage, cited in the Margin of the laſt Edition of 


—_— 
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Dyer 310. 6. Ry 
o In Itinere W. de Ralegh in Com. Kanc. Aſſiſa Mortis Anteceſſoris, &c. Si Adelophus, 
« &c. ubi dicitur, quod Felonia Anteceſſoris non impedit ſeiſinam hæredis nec ſucceſſionem, 
<« ſed hoc ſpecialiter in Com. Kanc. de Tenementis quæ tenentur in Gavelkind, fi ille qui Fe- 
c loniam fecerit judicium ſuſtinuerit.** Brat. lib. 4. 276. b. ES HE 


(H) In Petty Larceny. 


T* H E Offender upon Conwiction forfeits Goods and Chattels, but no F rechold or Inheri- 
'T. tance. [See Forfeiture upon Outlatery, &c. ante.] Co. Lit. 391.4. 3 Toft. 218, 233. 


(i) Upon Higbr. 


F Flight is found by Indictment Super viſum corporis before the Coroner in Caſe of Death, 
1 or if the Jury find Flight in Treaſon, Felony or Petty Larceny upon Acquittal, it is a 
Forfeiture of the Goods and Chattels which one had at T Time of the Indictment or Ac- 


.quittal, 3 nf. 218, 233. H. P. C. 271. 5 Co. 109. 
(K) Upon Appeal of Death, 


5 i HE Defendant forfeits as in Felony, and the Lord ſhall have his Land by Eſcheat. But 6 
the Forfeiture-of the Land on Appeal relates to the Judgment only, whereas the For- 1 
feiture on an Indictment of Felony ſhall relate to the Day on which it was committed. [See : 


| N | | of Forfeiture in Felony, and upon Outlawry on Appeal, before.] Co. Lit. 13. a. 390. b. 


(L) Drawing a Weapon upon a Judge, or for firiking in Weſtminſter-h Il, &c. 
In fitting the Courts. . . 


4 | FT HE Offender forfeits Lands and Tenements, Goods and Chattels. Some ſay the Pro- 
{ | fits of the Lands only during Life, others ſay the Lands ſhall be forfeited during Life. 
ik 21. P. C. 131. 2 Roll. Abr. 16, 77. | _ | ER 

[8 But for ftriking or drawing Blood in the King's Palace, where his Reyal Perſon reſides, there 
s 7s 9 Forfeiture of Lands or Goods, 3 Inſt. 140, 141, 218. | | | 


(M) in Premunire. 


ih | HE. Offender forfeits his Lands and Tenements in Fee-ſimple, and his Goods and 

T3 | Chattels. But Eſtates in Tail or for Life are forfeited only during Life. Quære, 

it | Whether an Attainder in a Præmunire ſhall have Relation to the: Offence for the Forfeiture 

of Lands, or only to the Time of the Judgment. Jt extendeth not to Forfeiture of Fairs, 

Markets, Rent-Charges, Warrens, Annuities, or other Hereditament that is not within the 

Word Land. Co. Lit, 129.6, 130. 4. 139.4, 3 Inſt. 126, 218, Cro. Car. 172, 173: NILS: 
3 i . (N Fr 


4 
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Fc. to his, Majeſty's Uſe, and ſhall be deemed Alien, Cc. 


r Ok | Conveying Perſonal Eſtates. 


(N) For challenging to Fight for Money wen at. Play, &c. 


B* Stat. 9 Ann. c. 14. F. 8. The. Offender forfeits his perſonal Eſtate. 


(O) By Papiſs. 


| DY Stat. 1 Geo. r. c. 55. Papiſts not taking the Oaths, &c. or in Default thereof not 


D regiſtring their Names and Eſtates, forfeit the Fee-ſimple and Inheritance of all ſuck 
Lands, Cc. not regiſtred, for raudulently regiſtred, wherein they or any in Truſt for them 


were ſeiſed; and the full V alue. of the Inheritance of all ſuch Lands, Sc. 


(P) By Artificers exerciſing or teaching their Trades in foreign Parts. 


- P* Stat. 5 Geo. 1. c. 27. If any Artificer in Wool, Iron, Steel, Braſs, or any other Me- 


. tal, Clock-maker, Watchmaker, Sc. ſhall exerciſe or teach his Trade in a foreign 
Country, and ſhall not return into this Realm within ſix Months after Warning by the Am- 
baſſador, Envoy, Sc. or by one. of the Secretaries of State, and from thenceforth.continually 


inhabit within this Realm, he ſhall be incapable of taking any Legacy, or of being Exe- 


.cutor or Adminiſtrator, or of taking any Lands, Sc. and ſhall forfeit all his Lands, Goods, 


/ 
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8 0 HAP. Ul. | 
The different Ways of Acquiring oz Conveying Perſonal 


_ Eſtates in particular, See 2 All. Rep. 57, 79, 312, 476, &c. 


8 EC T. J. 


Of Acquiring or Conveying Perſonal Eſtates by Af in Law, by Act of the Party, 


- < "0 by a mixed Act. 


8 PE RSONAL Things, either in Action or Poſſeſſion, may. be acquired or transferred 


three Ways: By Act in Law, by Act of the Party, or by a mixed Act, conſiſting of 


both. Hale's Anal. p. 67. §. 26. 


| (A) The Aequiſition of Property by Act in Law. 


FHs Acquiſition by Ad in Law may be many Ways, viz. 1. By Succeſſion, where hy 


Properties are transferred to the Succeſſors of ſuch a. Corporation by Law or Cuſtom, 
which has a Power to receive Perſonal Things in a Politick Capacity; as 1. A ſole Corpo- 


ration, by Cuſtom. 2. An Aggregate Corporation, by Common Law. | 
2. By Develution, viz. To the Executor. 2. To the Ordinary. 3. To the Adminiſtra- 


tor. 4. To the Huſband by the Intermarriage, 1. e. As to Perſonal Things in Poſſeſſion, 


but not as to Perſonal Things in Action. | 


3. By Prerogative, whereby they are given..to the King, or to ſuch as have the King's 


Title by Grant or Preſcription, as Waif, Stray, Wreck, Treaſure-Trove. 


4. By Cuſtom, as in the Caſe of Heriot-Cuſtom and Heriot-Service, Mortuaries, Heir- 


Looms, foreign Attachment, Aſſignment of Bills of Exchange. 


5. By Judgment, and Execution thereupon, which in the Caſe of the King extends as well 


to Things in Action that have a Certainty in them (as Debts) as to Things in Poſſeſſion; 


and this by (1) Fieri Facias, or (2) Elegit. 
. By Sale in. Market-overt, Hale's Anal. p. 70. H. 27. 


(B) The * 
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(E) The Acquiſition of Property by Act of the Party. 
Cquiſition of Property by Act of the Party may be three Ways, viz, 1. By Grant, 
A 2. By Contract, or 3. By Aſſignment. 
And herein is conſiterabic: 1. That in the King's Caſe it extends as welt: to Things in 
Action as in Poſſeſſion ; for Debts may be aſſigned to him, or by him. 2. In the Cate of 
other Perſons, only Things in Poſſeſſion are aſſignable. Hale s Anal. p. 71. 8. 28. 


(C) The Acquiſition of Property by a mixed AS, partly by Act of Law, and 1255 


by Act of the Party. 


H US ringe! in Action as well as in Poſſeſſion are transferrable two Ways: : 
1. By Az of the Party with Cuſtom co: operating. Thus Bills of Exchange are 
aſſignable. 

2. By Operation of the Law, concurring with the Ad or Default of the Party; as For- 
feitures of ſeveral Kinds, viz. 1. By Outlawry in Perſonal Actions. 2. By being put ot the 
Exigend in the Caſe of Felony. 3. By Attainder of Treaſon or Felony. 4. By Motion to 
the Death of any Perſon, as Deodand. Hale's Anal. p. 71. H. 28. 

Theſe (according to Lord C. J. Hale) are the various Ways whereby Things Perſonal 
either in Poſſeſſion or Action may be acquired or transferred, with their Diviſions and Sub- 
diviſions, Sc. which are put here, being very neceſſary for the underſtanding this Subject: 


But to diſpoſe the Matter more conveniently I have choſen the following Heads and Divi- 


fions, Sc. which will have Reference to this Section, as to which Acqueſt, &c. is an A in 
Law, an Act [of the Party, or a mixed Act. 


| SE C I. II. 
_ Of Acquiring er Conveying Perſonal Eſtates by Gift. 
AT is a Transferring the Property in a Thing from one to another without a valu- 


able Conſideration. For to transfer any Thing upon a valuable Conſideration, is a 


Contract or Sale. 

He who gives any Thing i is called the Donor; and he to whom it is given is called the 
Donee. 

By Gift, the Property of Goods may be paſſed by Word * or Writing. 

By the Common Law all Chattels real or perſonal may be granted or given without Deed, 
except in ſome ſpecial Caſes, and a free Gift is good without a Conſideration, Perk. 37. 
Hob. 230. if not to defraud Creditors, vide Stat. 13 El. c. g. 

But by the Stat. 29 Car. 2. c. 3. No Leaſes, Eſtates or Intereſts, either of Frechold, or 
Terms of Years, or any uncertain Intereſt, not being Copyhold or Cuſtomary Intereſt, of, 
in, to or out of any Meſſuages, Manors, Lands, Tenements or Hereditaments, ſhall at any 


Time be aſſigned, granted or ſurrendred, unleſs it be by Deed or Note in Writing, ſigned 


by the Party ſo aſſigning, granting or ſorrendring the ſame, or their Agents thereunto law- 
fully authorized by Writing, or by Act and Operation of Law. 


If a Man makes a general Gift of all his Goods, without Exception of Apparel or other 
Things of Neceſſity, as Bedding, &c. though it is by Deed, this may reaſonably be ſuſpected 


to be fraudulent to deceive Creditors, Fc. and though there may be a true Debt owing, &c. 
a Gift of all one's Goods in Satisfaction of the Debt, &c. is void againſt other Creditors, Sc. 


though good againlt the Giver, his Executors or Adminiſtrators, or any Man to whom 


afterwards he ſhall ſel] or convey them; for though it may be a Gift upon valuable Conſi- 
deration, yet it may not be done bona fide, as the Statute of the 13 Eliz. c. 5. requires. 
(Bac. L.Trafts 146. Shaw's Bac. 260, 261. 3 Co. 80, &c.) 

By which Statute, for avoiding and aboliſhing of feigned, covinous and fraudulent Feoff- 


ments, Gifts, Grants, Alienations, Conveyances, Bonds, Suits, Judgments and Executions, 


as well of Goods and Chattels, &c. contrived to delay, hinder or defraud Creditors and 
others of their juſt and lawful Actions, Suits, Debts, Accounts, Damages, Penalties, For- 
feitures, Heriots, Mortuaries and Reliefs, to the Hindrance of the due Courſe and Execution 
of Law and Juſtice, &c. it is enacted, That every Feoffment, Gift, &c. of Lands, &c. Goods 
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* A Parol Gift without ſome Act of Delivery will not alter the Property. 2 Stra. 955. 


and 
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and Chattels, or of any Leaſe, 8 Common, or other Profit or Charge out of the ſame, 
by Writing or otherwiſe, which ſhall be made to or for any Intent or Purpoſe before de- 
clared and expreſſed, ſhall be deemed and taken (only as againſt that Perſon or Perſons, his 
or their Heirs, Succeſſors, Executors, Adminiſtrators and Aſſigns, and every of them, whoſe 
Actions, Suits, Debts, Sc. by ſuch fraudulent Deviſes and Practices as aforeſaid, are, ſhall 
er might be in any wiſe diſturbed, hindred, delayed or defrauded) to be clearly and utterly 
void, fruſtrate, and of none Effect. 
And that the Parties to ſuch feigned, covinous or fraudulent Feoffment, Gift, Sc. or be- 


ing privy and knowing of the ſame, which ſhall wittingly and willingly put in ure, avow, 


maintain, juſtify or defend the ſame, as true, Gmple and done, had or made, bona fide, upon 

ood Conſideration; or ſhall alien or aſſiga any the Lands, Sc. Goods, Leaſes or other 
Things before-mentioned, to him or them conveyed as aforeſaid, or any Part thereof, ſhall 
incur the Penalty and Forfeiture of one Year's Value of the ſaid Lands; Sc. Leaſes, Rents, 
Commons, or other Profits, of or out of the ſame, and the whole Value of the ſaid Goods 
and Chattels, and alſo ſo much Money as are or ſhall be contained in any ſuch covenous 
and feigned Bond; one Moiety to the King, and the other to the Party aggrieved, to be re- 


covered by. Action, Sc. and alſo being thereof lawfully convicted, ſhall ſuffer Impriſonment 
for one half Year without Bail or Mainpriſe. Provided that this Act ſhall not extend to 


common Recoveries; 

Nor to make void any Eſtate or Soup by Reaſon whereof any Perſon ſhall uſe any 
Voucher in a Writ of Formedon ; 8 | 
Nor to any Eſtate or Intereſt in Lands, &c. Lani Rents, Commons, Profits, Goods or 
Chattels, had, made, conveyed or aſſured, which Eſtate or Intereſt is or ſhall be upon good 
Conſideration, and Bona fide lawfully conveyed or aſſured to any Perſon or Perſons, or Bo- 
dies Politick or Corporate, not having, at the Time of ſuch Conveyance or Aſſurance to 


them made, any Manner of Notice or Knowledge of ſuch Covin, Fraud or Colluſion as 
aforeſaid. 


Upon which Statute an Ioforniation was brought againſt Twyne, in Paſ. 24 El. (3 Co. 80.) 


In the Star-Chamber, for making and publiſhing a fraudulent Gift of Goods, The Caſe 
was thus: Pierce was indebted to Tyne in 4007, and was alſo indebted to C. in 2004, C. 
brought an Action of Debt againſt Pierce, and pending the Writ, Pierce being poſſeſſed of 


Goods and Chattels of the Value of 300 J. in ſecret made a general Deed of Gift of all his 
Goods and Chattels real and perſonal whatſoever to Twyne, in Satisfaction of his Debt; and 
notwithſtanding that, Pierce continued in Poſſeſſion of the ſaid Goods, and ſome of them 


he ſold ; and he ſhore the Sheep, and marked them with his own Mark: And afterwards 


C. had Judgment againſt Pierce, and had a Fieri Facias directed to the Sheriff, who came to 
execute it, but divers Perſons, by Command of Tyne, with Force reſiſted the Sheriff, claim- 
ing them to be T*wyne's Goods by Force of the ſaid Gift; and openly declared by the Com- 
mandment of Tyne, that it was a good Gift, and made on a good and Jawful Conſidera- 
tion; and whether this Gift on the whole” Matter was fraudulent and of no Effect by the 


_ ſaid Statute, or not, was the 9 And it was reſolved to be a fraudulent Gift within 
the ſaid Statute, for it had the Signs and Marks of Fraud : 


. Becauſe the Gift is general, without Exception of his Apparel, or any Thing of Ne- 
e for it is commonly ſaid, Quod doloſus verſatur in generalibus. 
2. The Donor continued in Poſſeſſion, and uſed them as his own; and by Reaſon thereof 


he traded with others, and defrauded and deceived them. 


3. It was made in ſecret, Et dona cland* ſunt ſemper ſuſpicioſa. 
4. It was made pending the Writ. 
5. Here was a Truſt between the Parties, for the Donor poſſeſſed all, and uſed them as 


his proper Goods, and Fraud is always apparelled and clad with a T ruſt, and a Truſt is the 


Cover of Fraud. 
6. The Deed ſays, That the Gift was made honeſtly, truly and bona fide ; Et clauſula in- 


conſuet* ſemper inducunt ſuſpicionem. 


And it was alſo reſolved, That notwithſtanding here was a true Debt due to Twyne, 5 


5 good Conſideration of the Gift, it was not within the Proviſo of the ſaid Statute, whereby 


it is provided, that the Act ſhall not extend to Eſtates, Se. Goods or Chattels made on a 


good Conſideration and bona fide ; for though it is on a true and good Conſideration, yet it 


is not bona fide, for no Gift ſhall be deemed to be bona fide within the ſaid Proviſo which 
is accompanied with any Truſt: As if a Man be indebted to five ſeveral Perſons in the 
ſeveral Sums of 201. and has Goods of the Value of 207. and makes a Gift of all his 


| Goods to one of them in Satisfaction of his Debts; for by giving all his Goods there 


ſeems to be a ſecret Truſt and Confidence that the Donee ſhall deal favourably with the 
Donor in Reſpect of his * either to permit bim: or ſome other for him, or for 
Yo L. I. H h | ; his 
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his Benefit or Uſe, to have Poſſeſſion of them, and is contented that he ſhall pay him his 

Debt when he is able, this ſhall not be called So fide within the ſaid Proviſo; and therefore 

when any Gift ſhall be made in Satisfaction of a Debt, let it be made, f. In a publick Man- 

ner before Neighbours, and not in private, for Secrecy is a Mark of Fraud. 2. Let the N 

Goods and Chattels be appraiſed by good People to the very Value, and the Gift made in : 
particular in Satisfaction of the Debt. 3. Prelently after the Gift Jet the Donee take Poſ- . 

ſeſſion of them, for the Continuance of the Poſſeſſion in the Donor is a Sign of a Truſt, but 

the Words of the Proviſo, on a good Confideration, and bona fide, do not extend to every Gift 

made bona fide; for there are two Manners of Gifts on a good Conſideration, viz. Conſi- 

deration of Nature or Blood, and a valuable Conſideration. As to the firſt in the Caſe put 

before, if he who is indebted to five ſeveral Perſons in 20. each, in Conſideration of natural 

Affection gives all his Goods to his Son or Couſin, in that Caſe, foraſmuch as others ſhould 

loſe their Debts, Sc. which are Things of Value, the Intent of the Act was, that the Conſi- 

deration in ſuch Caſe ſhould be valuable; for Equity requires, that ſuch Gift which defeats 

others, ſhould be made on as high and good Conſideration as the Things which are thereby 

defeated are; and it is to be preſumed that the Father, it he had not been indebted to others, 

would not have diſpoſſeſſed himſelf of all his Goods, and ſubje& himſelf to his Cradle; and 

therefore it ſhall be intended that it was made to defeat his Creditors: And if Conſideration 

of Nature or Blood ſhould be a good Conſideration within the ſaid Proviſo, the Statute would 4 

ſerve for little or nothing, and no Creditor would be ſure of his Debt. 

And every Gift made bona fide, is either on a Truſt between the Parties, or without any 
Truſt. 
Every Gift on a Truſt is out of the ſaid Provides fon that which is betwixt the Donor 

and Donee, called a Truſt per nomen ſpecioſum, is in Truth, as to all the Creditors, a Fraud, 

for they are thereby defeated and defrauded of their true and due Debts, 

And every Truſt is either expreſſed or implied; an expreſs Truſt is, when in the Gift, or 

upon the Gift the Truſt by Word or Writing is expreſſed: A Truſt implied is, when a 

Man makes a Gift without any Conſideration, | or on a Conſideration of Nature or Blood 

onl 
And when a Man being greatly indebted to ſundry Perſons makes a Gift to his Son, or 
any of his Blood, without Conſideration, but only of Nature, the Law intends a Truſt be- 
tween them, viz, That the Donee would, in Conſideration of ſuch Gift being voluntarily 
and freely made to him, and allo in Confideration of Nature, relieve his Father or Couſin, 
and not ſee him want who had made ſuch Gift to him. 

But a valuable Conſideration is a good Conſideration within this Proviſo; and a Gift ade. 
bona fide, is a Gift made without any Truft either expreſſed or implied; by which it ap- 
pears, that a Gift made on a good Confideration, if it be not alſo bona fide, is not within the 
Proviſo; nor a Gift made 4ona fide, if it be not on a good Conſideration; but it ought to be 
on a good Conſideration, and 4ona fide. 

If a Deed of Gift of Goods and Chattels be delivered to the Donee, the Goods and Chat- 
tels are in the Donee preſently, before Notice or Agreement (i. e. though be be abſent and 
knows nothing of it, nor has any wiſe agreed to it); but the Donee may make Refuſal in pars, 
and by thar the Property and Intereſt will be deveſted, and ſuch Dilagreement need not to 
be in a Court of Record. 3 Co. 26, 27. | 

Such Gift js by Act of the Party, and the Property veſts in the Donee till he difogrees. 
A Gift may alſo be by Act of Law, as when a Woman is married, all her Goods and Chat- 
Wi: tels are given to her Huſband by the Marriage; or when one is made Executor, the Law _ 
1 gives all the Goods and Chattels of the Teſtator to the Executor; of which fee m more in the 
1 Following Sections. | | 
{tl See aſter * ns: 88 and Sales of Goods and Chattels 
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| | | Of. acquiring or conveying Perſonal Eftates by Sale. 


Conſideration. 
He who ſells the Thing is called the Vender or Bargainor and he to whom it is fold 18 


5 | | | called the Vendee or Bargainee. =; 
4 | A Sale 464 8 be upon uli Conſideration, but a Giſt may be wichout, Noy's 


1 Sale, what. A Sale is the Transferring the Property of a Thing from one to another upon 2 valuable 
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„ 3. a 


By Sale, any Man may .convey his own Goods to another; and although he may frar Who mey ſell, 


Stat. 34 & 35 H.8. c. 26. poſt. 


Execution for Debts, yet he may ſell them out-right for Money, by the Common Law, at 


any Time before the Execution ſerved. Bac. L. Trafts 156. Shaw's Bac. Vol. 2. p. 261. 


But now by Stat. 29 Car. 2. c. 3. F. 16. No Writ of Feri Facias, or other Writ of Exe- 


cution, ſhall bind the Property of the Goods againſt whom ſuch Writ of Execution is ſucd 
forth, but from the Time that ſuch Writ ſhall be delivered to the Sheriff, Sc. to be exe- 


cuted. | 


But if there be any Reſervation of Truſt between the Parties, that on paying the Money What is a EE 
the Vendor ſhall have the Goods again, the Sale is not good, for ſuch a Truſt proves a Fraud good Sale © 
to prevent the Creditors from taking the Goods in Execution. Bac. L. Tra&s 156, 157. 10 


Shaw's Bac. Vol. 2. p. 261. | | 
A Debcor to the King by Bond, ſold a Leaſe for Years for a valuable Conſideration; the 


Sale binds the King, becauſe it was but a Chattel, for the King's Debtor ſhall not be in a 
worſe Condition than a Felon or Traitor, who may fell his Goods and Chattels after the 
Felony or Treaſon committed, and before Conviction, for his Maintenance. 8 Rep. 171. 


3 Rep. 82. | 


If a Man agrees for Wares, he muſt not carry them away before he has paid for them, 


unleſs a Day of Payment is allowed him. 5 1 | 
If the Bargain is, that you ſhall give me five Pounds for my Horſe, and you give me a 
Penny in Earneſt, which I accept, this is a. perfect Sale. 


II ſay I will fell my Horſe for five Pounds, and you ſay you will give me five Pounds, 
and preſently go to tell out the Money to pay for him, I cannot ſell my Horſe to another; 
but if you do not pay me preſently, it is no Contract. Neoy's Max. 87. Heb. 41. 


If I fell my Horſe for Money, I may keep him till I am paid. | 
And if a Horſe dies in my Stable after I-have ſold him, and before I have delivered him 


to the Buyer, I may notwithſtanding.have an Action for my Money, becauſe the Property 
was in the Buyer. Noy's Max. 88. | 8 
But by Stat. 29 Car. 2. c. 3. $. 17. No Contract for the Sale of any Goods, Wares and 


Merchandize, for the Price of ten Pounds or upwards ſhall be good except the Buyer 
actually receives Part of the Goods ſold, or gives ſomething in Earneſt to bind the Bargain, 
or in Part of Payment, or ſome Note or Memorandum thereof in Writing be made and 


| Tigned by the Parties to be charged with the Contract, or by their Agents thereunto law- 
fully authorized. | 7 | 


And by ſaid Statute, $. 4. No Action ſhall be brought upon any Agreement that is not 


to be performed within the Space of a Year from the making of the ſaid Agreement, unleſs 
.the Agreement upon which ſach Action ſhall be brought, or ſome Memorandum or Note 
thereof ſhall be put in Writing, and ſigned by the Party to be charged therewith, or ſome 
other Perſon thereunto by him lawfully authorized. | 


Obſerve from both the ſaid Sections, that if any Agreement is for Goods, Sc. under 


the Price of ten Pounds, and they are not delivered within the Year, it is void unleſs put 
in WÄriting, though Earneſt be given. But as to Agreements that are to be performed 
within a Year, if no Day is ſet, or the Time is uncertain, (as to pay a Sum at the Day of 
Death, Sc.) they are good notwithſtanding the Statute, for it doth not appear to the con- 
trary but that the Payment may be within the Year. | 
The Common Law held it for a Point of great Policy, and neceſſary for the Com- How a Sale in 


monwealth, that Fairs and Markets-overt ſhould be repleniſhed, and well furniſhed with 


all Manner of Commodities vendible in Fairs or Markets, for the neceſſary Suſtentation 
and Uſe of che People. And to that End the Common Law ordained (to incourage Men thongh flolen; 
thereto) that all Sales and Contracts of any Thing vendible in Fairs and Markets-overt, ſhould &c ſhall bar 
not only be good between the Parties, but ſhould bind. thoſe who had Right thereto. 2 Inſt, the Owner. 


1 | | 
Such Sale is good though the Thing vendible be ſtolen, taken in jeſt, or borrowed of the 


right Owner, or it'be carried to the Market by a Felon or Treſpaſſer. Bac. L. Tra#s 157. 


Shaw's Bac. 261. But as to Goods ſtolen in Vales and fold in a Fair or Market there, vide 


But the foregoing Rule admits of many Exceptions and Obſervations. 


1. It ſhall not bind the King for any of his Goods ſold in Market-overt by any Perſon; cepted or not. 


but the Sale by a Stranger -in Market-overt binds Infants; Feme Coverts who have Right 


either in their own Right, or as Executors or Adminiſtrators; alſo Ideots, Non compos mentis, 
Men beyond Sea, and in Priſon, who have Right. 2 Iuſt. 713. 


2. The Sale is not good though the Fair or Market be overt, unleſs the Sale be made in a 
Place that is overt and open, and net in a Back- room, Warehouſe, Sc. 2 Inſt. 713. As if a 
FER EIT, . Sale 
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Sale. 
Sale of Plate be in a Shop of a Goldſmith, either behind a Hanging, or behind a Cupboard 
upon Which his Plate ſtands, ſo that one who ſtands or paſſes by the Shop cannot ſee it, it 
will not change the Property. Nor if the Sale be not in the Shop, but in the Warehouſe 
or other Place of the Houſe, for that is not in Market-overt, and no one would ſearch there 
for his Goods. 5 Co. 83. 6. ed by eds 

3. Although it be in an open Place, yet overt in this Caſe implies apt and ſufficient, 
2 Inſt. 713. i. e. it muſt be a Sale in a Market or Fair where Things of that Nature are 
uſually bought or ſold in, otherwiſe the Sale will not alter the Property. _ IN 

As for Example, If a Man ſteals a Horſe and ſells him in Sm7hbfield, the true Owner is 
barred by this Sale; but if he ſells the Horſe in Cheapſide, Newgate or Weſtminſter Market, 
the true Owner is not barred by this Sale, becauſe theſe Markets are uſually for Fleſh, Fiſb, 
Se. and not for Horſes. Bac. L. Trafts 157, . „ 

Or if Plate be ſtolen and ſold openly in a Scrivener's Shop on the Market-Day, this Sale 
does not change the Property, but the Party may have Reſtitution; for a Scrivener's Shop 
is not a Market - overt for Plate, becauſe no Perſon would ſearch there for ſuch a Thing, & 
fic de fimilibus, Sc. But if the Sale had been openly in a Goldſmith's Shop in London, 
(where every Day except Sunday is a Market-Day) ſo that any Perſon who ſtood or paſſed 
by the Shop might ſee it, in that Caſe it would change the Property. 5 Co. 83. . 

4. It muſt be a Sale, and not a free Gift without any valuable Conſideration : For Fairs 
and Markets were not inſtituted for Gifts, but for Sales. 2 Inſt. 713. | 1 
g. If the Buyer knows whoſe Goods they were, and that the Seller thereof has at moſt 
but a wrongful Poſſeſſion, this ſhall not bind him who has Right. 2 1. 713. 

6. If they be ſold by Covin between two on Purpoſe to bar him that has Right, ſuch Sale 
does not bar him. 2 Inſt. 713. | ET. | ER 

7. If a Sale be made of Goods by a Stranger in a Market-overt, whereby the Right of A. 
is Bond, yet if the Seller acquires the Goods again, A. may take them again, becauſe he 
was the Wrong-doer, and he ſhall not cake Advantage of his own Wrong. 2 If. 713. 

8. There muſt be a Sale and Contract; and therefore a Sale to a Man of his own Goods 
in Market-overt binds not; and likewiſe a Sale in Market-overt by an Infant of ſuch Ten- 
derneſs of Age as it may appear to the Buyer that he is within Age, or by a Feme Covert, 
if the Buyer knows her to be a Feme Covert, (unleſs for ſuch Things as ſhe uſually trades 
for, or by the Conſent of her Huſband) does not bind. Ez fic de fimilibus. 2 Inſt. 713. 

9. The Contract muſt be originally and wholly made in the Market-overt, and not to 
have the Inception out of the Market, and the Conſummation in the Market. 2 Inf. 713, 714. 

10. By the Common Law, a Sale in Market-overt altered the Property though no Toll 
was paid either in Reſpe& of the Freedom of the Fair or Market, wherein no Toll at all 
was to be paid, or for that many were diſcharged of Payment of Toll; as the King, and 
ſome of his Subjects by Charter, and ſome by Tenure, as Ancient Demeſne, Sc. where 
Toll of others was to be taken. 2 Inſt. 74. But vide the Statutes 2 & g Ph. & M. c. 7. 
& 31 El. c. 12. poſt. 122. | 3 | | ”_ | 

11, The Sale muſt not be in the Night, but between the Riſing and Setting of the Sun; 
for he who has a Fair or Market either by Grant or Preſcription, has Power to hold it 
per unum diem, ſeu du2s, vel tres dies, &c. where (dies) is taken for dies ſolaris; for if it 
ſhould be taken dies naturalis, then might the Sale be made at Midnight. And yet a Sale 
made in the Night is good between the Parties, but not to bind a Stranger that has Right. 
2 Inſt. 714. : | 5 

12. if a Perſon who is robbed of Goods purſues his Appeal freſhly, and convicts the 
Felon, though the King's Officer who ſeiſed them lawfully, or any other Perſon ſells them 
in Market-overt, the King ſhall make Reſtitution of his Goods notwithſtanding the Sale in 
Market-overt; becauſe by the freſh and diligent Suit and Purſuit of Record, the Goods 
were ſo protected, and by the King's Seiſure, that the Property of the ſame being zanguam 
in Cuſtodia Legis, cannot be altered by Sale in Market-overt. 2 It. 714. Vide Stat. 21 
H. 8. c. 11. as to Reſtitution, and 3 Inſt. Tit. Reſtitution. | 5 
The Days and In London every Day except Sunday is a Market-Day, and every Shop is a Market- overt 
Places of for ſuch Things only which by the Trade of the Owner are put there to Sale. 

— But by ſeveral Statutes Properties in Horſes, Goods, Sc. are particularly preſerved in 
overt. . . . 

the Owner, notwithſtanding a Sale in a Market-overt. 33 N 

Statutes rel. By Stat. 34 & 35 17.8. c. 26. If any Goods or Chattels be ſtolen by any Perſon or Perſons, 

=; oy 1 and ſold in any Fair or Market in Vales, no ſuch Sale ſhall change the Property thereof 

Markers. from the Owner of the ſame, but that he may ſeiſe, take and have the ſame again upon 

Proof thereof made. | | 7 

And by the Statute of 2 & 3 Ph. & M c. 7. after reciting, That ſtolen Horſes, Mares 


* and Geldings, by Thieves and Confederates were for the molt part ſold, exchanged, given 
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© or put away in Houſes, Stables, Backſides, and other ſecret and privy Places of Markets 
* and Fairs,” (bereby the common People were deceived ; but in Law this did ret change the Pro- 
| erh: CS before mentioned in the third Exception and Obſervation) and the Toll alſo privily 
or lor the fame, whereby the true Owners thereof were not able to try the Falſhood and 


Covin betwixt the Buyer and Seller of ſuch Horſe, Mare or Gelding, was by the Com- 


K 


mon Law of this Realm without Remedy;; 

It is enacted, That the Owner, Governor, Role Farmer, Steward, Bailiff or chief piace for 3 
Keeper Of every Fair and Market-overt within this Realm, and other the Queen's Domi- Horſe Fair ox 
nions, ſhall before the Feaſt of Eaſter next, and fo yearly; appoint and limit out a certaia Market, 
and tpecial open Place within the Town, Plice, Field or Circuit where Holſes, Mares, 

Geldings and Colts have been, and ſhall be uſed to be fold in any Fair or Market-overt, in 

which faid certain and open Place as is aforeſaid, there ſhall be by the ſaid Ruler or Keeper Toll taker 
of the ſaid Fair or Market, put in and appointed one ſufficient Perfon or more to take and Keeper of 
Toll, and keep the fame Place from Ten of the Clock before Noon until Sun-ſet of every = 4. = 
Day of the aforeſaid Fair or Market; upon Pain to loſe and forfeit for every Default forty TOR 
Shillings.? 

« And that every Toll- oatherer, his Deputy or Depnties, ſhall, during the Time of every 411 
the ſaid Fairs and Markets, take their due and lawful Tolls for every "ſuch Horſe, Mare, 
Gelding or Colt, at the ſaid open Place to be appointed as is aforeſaid, and betwixt the 
Hours of Ten of the Clock in the Morning and Sun-fet of the fame Day if it be tendered, 
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taking of the fame Toll the Parties to the Bargain, Exchange, Gift, Contract or putting have before 

away of every ſuch Horſe, Mare, Gelding or Colt, and alſo the ſame Horſe, Mare, Geld- him the Par- 

ing or Colt fo ſold, exchanged or put away; and ſhall then write, or cauſe to be written ties, 

in a Book to be kept for that Purpoſe, che Names, Surnames and Dwelling- places of and the Horſe, 

all the ſaid Parties, and the Colour, with one ſpecial Mark at leaſt of every ſuch Mare, 1 

Gelding or Colt; on pain to forfeit at and for every Defaute contrary to the Tenure hereof Howe lea. 

forty Shillings.* | Book, 

* And the laid Toll-gatherer, or Keeper of the ſaid Book, ſhall wich one Day next af- and deliver 
ter every ſuch Fair or Market, bring and deliver his ſaid Rock to the Owner, Governor, the Book to 
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the Fair or 


a Note to be 11200 of the true Number of all Horſes, Mares, Geldings and Colts ſold at 3 


the ſaid Market or Fair, and ſhall there ſubſcribe his Name, or ſet his Mark thereunto; 
upon Pain to him that ſhall make Default therein, to loſe and forfeit for every Default 
forty Shillings, and alſo to anſwer the Party grie ved by Reaſon of the lame his Negligence 
in every Behalf.“ | 
* And that the Sale, Gift, Exchange or putting away in any Fair or Market-overt of any sir Points to 

Horſe, Mare, Gelding or Colt, that is or ſhall be thieviſhly ſtolen, or feloniouſly taken fave the Pro- 
away from any Perſon or Perſons, ſhall not alter, take away nor exchange the Property of perty of the 
any Perſon or Perſons to or from any ſuch Horſe, Mare, Gelding or Colt, unleſs the ſame night Owner, 
Horſe, Mare, Gelding or Colt ſhall be in the Time of the ſaid Fair or Market wherein 

the ſame ſhall be ſo ſold, given, exchanged or put away, openly (1) ridden, led, walked, . Riding 
driven or kept ſtanding by the Space of one Hour together at the leaſt, betwixt Ten of publickly, 
the Clock in the Morning and the Sun-ſetting, in the open Place of the Fair or Market 

wherein Horſes are commonly uſed to be * (This is in * Affirmance of the Common, 3 
Law.) * And (2) not within any Houſe, Yard, Backſide, or other privy or ſecret Place; Not * 
and (3) unleſs all the Parties to the Bargaifi, Contract, Gift or Exchange, preſent in the private Place. 
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* ſaid Fair or Market, ſhall alſo come together and bring the Horſe, Mare, Gelding or Colt 3- Parties d. 


* ſo ſold, exchanged, given or put away, to the open Place appointed for the Toll. taker, Sether. 


or for the Book- Keeper where no Toll is due,” (which is Þ added, for Toll is not due nor + 2 Inſt. 516. 
payable by ail Perſons in Fairs and Markets, to the End that the Book-keeper may be equivalent 
" thoſe Caſes to the Toll Receivers) and (4) there enter, or cauſe to be entered, their Names 4. Entry of 
* and Dwelling-places in Manner as is aforeſaid, (5) with the Colour or Colours, and one their Names. 
ſpecial Mark at the leaſt of every the ſame Horſes, Mares, Geldings or Colts in the Toll- 5. And Co- 
taker's Book, or in the Keeper's Book for that Purpoſe, whereunto Toll is due as is acore- Marks. 
 faid, and (6) alſo pay him their Toll, if they ought to pay any; and if not, then the Buy- , = 5 
er to give one Penny for the Entry of their Names, and executing the other Circumſtances 4. al 
afore rehearſed, to him that ſhall write the ſame in the ſaid Book.” | 
And if any Horſe, Mare, Gelding or Colt, that is or ſhall be thieviſhly ſtolen or taken The Horſe to 
away, ſhall be ſold, given, exchanged or put away in any Fair or Market, and not uſed be uſed, &c. 
in all Points according to the Tenor and Intent of this Statute, that then the Owner of in all the ſaid 


every ſuch Horſe, Mare, Gelding or Colt, ſhall and may by Force of this Statute ſeiſe Arran or the 
ale is void, 
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and not at any other Time or Place, and hall have preſently before him or them at the oll. taker to 


Ruler, Steward, Bailiff or Chief Keeper of the ſaid Fair or Market, who ſhall then cauſe the Owner of 


or take again the ſaid Horſe, Mare, Gelding or Colt, or have any Action of Detinue or and the Own- 


Sale 


* Replevin for the fame; any Sale, Gift, Exchange or putting away of any ſuch Horſe, 


Penalties how 
recovered. 


Ofences 
where COg- 
nizable. 


Fee for en- 
tering the 
Contract. 


Cauſes of 
Horſe ſteal - 


iog. 


This is an Act 
of Addition 
conſiſting of 


Mare, Gelding or Colt, other than according to this Statute, in any wiſe notwithſtanding.“ 
The one Half of all which Forfeitures to be to the King and Queen's Majeſty, her Heirs 
and Succeſſors, and the other to him or them that will ſue for the ſame before the Juſtices 


Plaint, Action of Debt or Information, in which Suits no Protection, Eſſoin or Wager of 


Law ſhall be allowed.“ | 
And that the Jullices of Peace of every Place and County, as well within Liberties as 


[4 
© of Peace, or in any of the King and Queen's Majeſty's ordinary Courts of Record, by Bill, 
(4 


© without, ſhall have Authority in their Seſſions within the Limits of their Authority and 


* Commiſſion to inquire, hear and determine all Offences againſt this Statute, as they may do 
any other Matter triable before them.” | | BY | | 
© Provided, that in every ſuch Fair and Market where any Toll is, nor ſhall be due, nor 
© Jeviable by Reaſon of the Freedom, Liberty or Privilege of the ſaid Fair or Market, the 
Keeper or Keepers of the Book touching the Execution of this preſent Act, ſhall take nor 
exact but one Penny upon and for every Contract, for his Labour in Writing the Entry 
© concerning the Premiſſes, in Manner and Form as is before declared.“ OE ES 
But neither the Rules of the Common Law nor the above Statute had ſo good Effect as was 
expected; therefore, | | | 
By an additional Statute of 31 El. c. 12. after reciting, That through the Counties of 
this Realm Horſe-ſtealing was grown ſo common, as neither in Paſture or Cloſes, nor hard- 
ly in Stables, the ſame were in Safety from Stealing, which enſued by the ready Buying of 
the ſame by Horſe-Courſers and others in ſome open Fairs or Markets far diſtant from the 
Owner, and with ſuch Speed as the Owner could not by Purſuit poſſibly help the ſame, Sc. 
* it is enacted, That no Perſon ſhall in any Fair or Market ſell, (a) give, exchange or put 
* away any Horſe, Mare, Gelding, Colt or Filly, unleſs (1) the Toll-taker there, (or where 
© no Toll is paid) the Book-keeper, Bailiff or Chief Officer of the ſame Fair or Market, 


fix Points, for, ſhall and will take upon him perfect Knowledge of the Perſon that ſo ſhall ſell, or offer to 


the Saving of 
the Property 
in the right 
Owner. 


1. Knowlege 
of the Seller, 


2. Entry of 
Name, &c. 


3. Voucher. 


4. Entry of 
Name, &c. 


And 5. Value. 


Voucher. 


No Entry to 
be made, but 


upon the Diſ- 


junctive in the 
firſt Clauſe. 


« ſell, give or exchange any Horſe, Mare, Gelding, Colt or Filly, and of his true Chriſtian 
Name, Surname and Place of Dwelling and Reſidence, and (2) ſhall enter all the ſame 
© his Knowledge into a Book there kept for Sale of Horſes, (3) or elſe that he ſo ſelling or of- 
« fering to ſell, give or exchange, or put away any Horſe, Mare, Gelding, Colt or Filly, ſhall 
© bring unto the Toll-taker, or other Officer aforeſaid of the ſame Fair or Market, one ſuffi- 
© cient or credible Perſon that can, ſhall or will teſtify and declare unto and before ſuch Toll- 
© taker, Book-keeper or other Officer, that he knows the Party that fo ſells, gives, exchanges or 
puts away ſuch Horſe, Mare, Gelding, Colt or Filly, and his true Name, Surname, Myſtery 
© and Dwelling-place, and (4) there enter or cauſe to be entered in the Book of the ſaid Toll- 
* taker, or Officer, as well thertrue Chriſtian and Surname, Myſtery and Place of Dwelling 
© and Reſidence of him that ſo ſelleth, giveth, exchangeth or putteth away ſuch Horſe, Mare, 
* Gelding, Colt or Filly, as of him that fo ſhall teſtify or avouch his Knowledge of the ſame 
* Perſon ; and (5) ſhall alſo cauſe to be entered the very true Price or Value that he ſhall. 
© have for the ſame Horſe, Mare, Gelding, Colt or Filly ſo ſold.” | SE 
© And that no Perſon hall take upon him to vouch, teſtify or declare, that he knoweth 
the Party that fo ſhall offer to ſel], give, exchange or put away ſuch Horſe, Mare, Geld- 

ding, Colt or Filly, unleſs he do indeed truly know the ſame Party, and. ſhall truly declare 
to the Toll-taker, or other Officer aforeſaid, as well the Chriſtian Name, Surname, Myſtery 
and Place of Dwelling and Reſiancy of himſelf, as of him of and for whom he maketh ſuch 

Teſtimony and Avouchment.“ | | | > 
* And that no Toll-gatherer, or other Perſon keeping any Book of Entry of Sales of 
* Horſes in Fairs or Markets, ſhall take or receive any Toll, or make Entry of any Sale, 
Gilt, Exchange, or putting away of any Horſe, Mare, Gelding, Colt or Filly, unleſs he 
© knows the Party that ſo ſells, gives, exchanges or puts away any ſuch Horſe, Mare, 
* Gelding, Colt or Filly, and his true Chriſtian Name, Surname, Myſtery and Place of his 
< Dwelling or Reſiancy, or the Party that ſhall and will teſtify and avouch his Knowledge 
of the ſame Perſon ſo ſelling, giving, exchanging or putting away ſuch Horſe, Mare, 
* Gelding, Colt or Filly, and his true Chriſtian Name, Surname, Myſtery and Place of 
* Dwelling or Reſiancy, and ſhall make a perfect Entry into the ſaid Book of ſuch his 
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(a) A Gift, without valuable Conſideration in Market overt, alters no Property. This Statute reſtrains the very 
Sale, and makes it void, if not purſued ; and this Part is in the Disjunctive, unleſs either the Toll-taker or Book-keeper 
ſhall and will take upon him perfect Knowledge, &c. or elſe that he fo ſelling, or offering to ſell, &c. ſhall bring, 
&c. one ſufficient and credible Perton, &c. that ſhall avouch, & c. who vulgarly is called a Voucher: And this Part of 
the Act extends to all Sales of Hories iu Market-overt, whether the Horſe, &c, be ſtolen or not ſtolen. 2 Inſt! 717. 


Knowledge 
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_ © Knowlcalge of the Perſon, and of the Name, Surname, Myſtery and Place of the Dwelling 
or R-ſiancy of the ſame Perſon, and alſo the true Price or Value that ſhall- be bona fide 
taken or had for any ſuch Horſe, Mare, Gelding, Colt or Filly fo fold, given, exchanged 
or put away, ſo far as he can underſtand the ſame, and then give to the Party ſo buying 
or taking by Gift, Exchange or otherwiſe, ſuch Horſe, Mare, Gelding, Colt or Filly, re- Note to be 
quiring and paying two Pence for the ſame, a true and perfect Note in Writing of all the given to the 
full Contents of the ſame, ſubſcribed with his Hand; on Pain that every Perſon that ſo Buyer. 

ſhall ſell, give, exchange or put away any Horſe, Mare, Gelding, Colt or Filly, without 

being known to the Toll-taker or other Officer aforeſaid, or without bringing ſuch a 

Voucher or Witneſs, cauſing the ſame to be entered as aforeſaid; and every Perſon making 

any untrue Teſtimony or Avouchment in the Behalf aforeſaid, and every Toll-taker, Book - 

keeper, or other Officer of Fair or Market aforcſaid, offending in the Premiſſes contrary 

to the true Meaning aforeſaid, ſhall forfeit for every ſuch Default the ſum of five Pounds ; Forfeiture; 
but alſo that every Sale, Gift, Exchange, or other putting away of any Horſe, Mare, Geld- 
ing, Colt or Filly, in Fair or Market, not uſed in all Points according to the true Mean- 

ing aforeſaid, ſhall be void : The one Half of all which Forfeitures to be to the Queen's 

Majeſty, her Heirs and Succeſſors, and the other Half to him or them that will ſue for 

the ſame before the Juſtices of Peace, or in any of her Majeſty's ordinary Courts of Re- Where reco- 
cord, by Bill, Plaint, Action of Debs or Information, in which no Eſſoin or Protection verable. 
ſhall be allowed.” | 

And that the Juſtices of Peace of every Place and County, as well within Liberties as Offences 
without, ſhall have Authority in their Seſſions, within the Limits of their Authority and where cogni- 
Commiſſion, to inquire, hear and determine all Offences againſt this StatutE, as they may? e 

do any other Matter triable before them.” £3 

© And that if any Horſe, Mare, Gelding, Colt or Filly ſhall be ſtolen, and after ſhall be 6. Claiming 
fold in open Fair or Market, and the ſame Sale ſhall be uſed in all Points and Circumſtan- in fix Months. 
ces as aforeſaid, that yet nevertheleſs the Sale of any ſuch Horſe, Mare, Gelding, Col tor 

Filly, within ſix Months next after the Felony done, ſhall not take away the Property of he 

Owner from whom the ſame was ſtolen, ſo as Claim be made within fix Months by the 

Party from whom the ſame was ſtoln, or by his Executors or Adminiſtrators, or by any 

other by any of their Appointment, at or in the Town or Pariſh where the ſame Horſe, 

Mare, Gelding, Colt or Filly ſhall be found, before the Mayor or other Head Officer of 

the ſame Town or Pariſh, if the ſame Horſe, Mare, Gelding, Colt or Filly ſhall happen to 

be found in any Town Corporate or Market-Town, or elſe before any Juſtice of Peace of 

that County near to the Place where ſuch Horſe, Mare, Gelding, Colt or Filly ſhall be 
found, if it be out of Town Corporate or Market-Town, and ſo as Proof be made within 
forty Days then next enſuing, by two ſufficient Witneſſes, to be produced and depoſed be- 
fore ſuch Head-Officer or Juſtice, (* who by Virtue of this Act ſhall have Authority to 
miniſter an Oath in that Behalf ) that the Property of the ſame Horſe, Mare, Gelding, Colt 
or Filly ſo claimed, was in the Party by or for whom ſuch Claim is made, and was ſtolen 
from him within ſix Months next before ſuch Claim of any ſuch Horſe, Gelding, Mare, Colt 
or Filly ; but that the Party from whom the ſaid Horſe, Mare, Gelding, Colt or Filly was 
ſtolen, his Executors or Adminiſtrators, ſhall and may at all Times after, notwithſtanding 
any ſuch Sale or Sales in any Fair or open Market thereof made, have Property and Power 

to have, take again and enjoy the ſaid Horſe, Mare, Gelding, Colt or Filly, upon Payment, 

or Readineſs or Offer to pay to the Party that ſhall have the Poſſeſſion and Intereſt of the 
ſame Horſe, Mare, Gelding, Colt or Filly, if he will receive and accept it, ſo much Mo- 

ney as the ſame Party ſhall depoſe and ſwear before ſuch Head-Officer or Juſtice of the 

Peace, (who by Virtue of this Act ſhall have Authority to miniſter and give an | Oath ia 

that Behalf) that he paid for the ſame bona fide, without Fraud or Colluſion ; any Law, 

Sc. to the contrary notwithſtanding,” _ | Es | 

And that not only all Acceſſaries before ſuch Felony done, but alſo all Acceſſaries after 

© ſuch Felony, ſhall be deprived and put from all Benefit of their Clergy as the Principal by 
© Statute heretofore made is or ought to be.“ | | 

By the twelve Points of the Common Law, and the twelve additional Points by ſaid two 

laſt mentioned Statutes, the Property of a Horſe is ſo preſerved, that if the Owner under- 

ſtands and purſues them, it is almoſt impoſſible, that the Property of the Hoſe, Cc. either 

ſtolen or not ſtolen, ſhould be altered by any Sale in a Market-overt by him that is Male 


Adei polſeſſor. 2 Inſt. 719. 
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None can examine Witneſſes in a new Manner without Act of Parliament. 2 Inſt. 719. 
.+ No Man can give an Oath in a new Caſe without Act of Parliament, 2 Inſt, 71g, 


And 
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And by the Statute againſt Brokers, 1 Fac. 1. c. 21. F. 4. it is recited, * That foraſmuch 


as there were not any Garments, Apparel, Houſhold-Stuff, or other Goods of any Kind 


- whatſoever the ſame be of, either being ſtolen or robbed from any, or badly or unlawfully 


purloined or come by, but upſtart Brokers, under Colour and Pretence they be Freemen of 

the City of London, or inhabiting in Meſiminſter, where they pretend to have the like 
Overt-Market as the City of London, and thereby preſuming to be lawful for them to uſe 
and ſet up the ſame idle and needleſs Trades, being the very Means to uphold, maintain, 
and imbolden all Kind of lewd and bad Perſons to rob and ſteal, and unlawfully to get 
and come by true Mens Goods, knowing and finding that no ſooner the fame Goods can 
be ſtolen or unlawfully come by, but that they ſhall, and may preſently utter, vend, ſell 
and pawn the ſame to ſuch Kind of new upſtart Brokers for ready Money; for Remedy 
whereof, and for the avoiding of the ſaid Miſchiefs and Inconveniencies, and for repreſſing 
and aboliſhing of the ſaid idle and needlefs: Trades and upſtart Brokers, and the avoiding 
of Thefts, Robberies and Felonies, and bad People, and for the Repreſſing of ſuch Kind 
of Nouriſhers and Aiders of thieves and bad People, and for the Defence of honeſt and true 
Mens Properties and Intereſts in their Goods,“ it is enacted, That no Sale, Exchange, 
Pawn or Mortgage of any Jewel, Plate, Apparel, Houſhold-Stuff, or other Goods of 
what Kind, Nature or Quality ſoever the ſame ſhall be of, and that ſhall be wrongtully or 
unjuſtly purloined, taken, robbed or ſtolen from any” Perſon or Perſons, or Bodies Politick, 
and which at any Time hereafter ſhall be ſo1d, uttered, delivered, exchanged, pawned or 
done away within the City of London or Liberty thereof, or within the City of Meſtminſter 
in the County of Middleſex, or within Southwark in the County of Surrey, or within two 
Miles of the ſaid City of London, to any Broker or Brokers, or Pawntakers, by any Way or 
Means whatſoever directly or indiectly, ſhall work or make any Change or Alteration of 
the Property or Intereſt of and from any Perſon and Perſons, or Body Politick, from 


whom the ſame Jewels, Plate, Apparel, Houſhold-Stuff or Goods, were or ſhall be wrong- 


fully purloined, taken, robbed or ſtolen; any Law, Uſage or Cuſtom to the Contrary not- 
withſtanding. | 8 | 

And for the better maintaining of true and honeſt Dealing, and for the eſchewing and 
avoiding of Falſhood, Fraud and Deceit in ſuch Kind of Brokers and Pawntakers, it is 
further enacted, That if any Perion or Perſons, or Bodies Politick, from whom any Jewels, 
Plate, Apparel, Houſhold-Stuff, or any Kind of Goods whatſoever, ſhall be wrongfully 
purloined, taken, ſtolen or robbed, ſhall require and demand of any ſuch Broker or Pawn- 
taker, to declare whether any ſuch Goods be come to his or their Poſſeſſions, and to de- 
clare, ſhew and manifeſt the ſame, and how and by what Means he had them, or came by 
the ſame, and how, when and to whom he hath delivered, conveyed, or beſtowed and im- 
ployed the ſame ; and that ſuch Broker, upon any ſuch Requeſt and Demand to be made, 
ſhall deny and refuſe to diſcloſe, tell or manifeſt the ſame truly and juſtly, ſhall forfeit unto 
the true Owner or Owners ol ſuch Jewels, Plate, Apparel, Houſhold and other Goods, from 
whom the ſame were wrongtully purloined, taken, ſtolen or robbed, double the Value 
thereof that ſhall be denied and refuſed to be diſcloſed, told and manifeſted as aforeſaid ; 
the ſame double Value thereof to be recovered by the true Owner or Owners of ſuch 
Goods from whom the ſame were wrongfully purloined, taken, robbed or ſtolen, to be re- 


covered by Action, Sc. 

* By 30 G. 2. c. 24. If any Perſon ſhall knowingly, &c. pawn, or exchange, or unlaw- 
fully diſpoſe of the Goods of any other Perſon, not being employed, Sc. by the Owner 
ſo to do, and ſhall be convicted thereof by the Oath of one Witneſs, or Confeſſion before 
one Juſtice, he ſhall forfeit 205. and if not forthwith paid, the ſaid Juſtice ſhall commit 
him to the Houſe of Correction, or ſome other publick Priſon of the Place where he ſhall 
reſide, or be convicted, there to be kept to hard Labour for fourteen Days, unleſs the For- 
feiture ſhall be ſooner paid; and if within three Days, before the Expiration of the ſaid four- 
teen Days, the ſaid Forfeiture ſhall not be paid, the ſeid Juſtice, upon Application of the 
Profecutor, ſhall order him to be publickly whipped in ſuch Houſe of Correct ion, or ſome 
open publick Place of the City, Ec. wherein the Offence ſhail have been Committed, as to 
ſuch Juſtice ſhall ſeem proper.” | 

The ſaid Forfeitures, when recovered, to be applied towards making Satisfaction to the 
Party injured, and defraying the Coſts of the Proſecution, as ſhall be adjudged reaſonable 
by loch Juſticez but if the Party injured (hall decline to accept of ſuch Sætisfaction and 


Colts, or if there be any Orerplus of -the ſame, then ſuch Forfeiture or Overplus ſhall be 


aich to the Overſeers for the Uſe of the Poor of the Pariſh, Sc. where the Offence was 
committed.“ Se. 2. | | 
* Every Perſon who ſhall take any Goods by way of Pawn, e. ſhall forthwith enter in 
a Teguar Nianner, in a Book to be kept for that Purpoſe, a Deſcription of ſuch Goods, 
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© and the Sum advanced thereon, the Day and Year, and the Name and Place of Abode of 
© the Perſon by whom they were pawned, and alſo the Name and Place of Abode of the 
© Owner according to the Information of the Perfon ſo pawnipg the ſame; and ſhall at the 
© ſame time give a Duplicate or Copy to the Perſon ſo pawning the ſame, if required, on 
< paying to him an Halfpenny, if the Goods are pawned for leſs than 205. and a Penny if 
< pawned for 205. and not more than five Pounds, and two Pence if for any larger Sum; 


and in Default of making ſuch Entry, and giving ſuch Duplicate or Copy, if required, he 


< ſhall forfeit five Pounds, by Diſtreſs, by Warrant of one Juſtice, to be applied to the Uſe 
© of the Poor as aforeſaid. _ Se. 4. — 5 | 


If ir ſhall be proved to the Satisfaction of ſuch Juſtice upon Oath, that any of the 
© Goods ſo pawned have been rendered of leſs Value than they were at the Time of pawn- 
ing thereof, though the Default, Sc. of the Perſon to whom they were pawned, his 
« Executors, Adminiſtrators, Aſſigns, Agents, or Servants ; the ſaid Juſtice ſhell award a 
© reaſonable Satisfaction to the Owner in reſpe& of ſuch Damage, and the Sum ſo awarded 
© ſhall be deducted out of the Principal and Intereſt, and Allowance for Warehouſe Room, 
© which ſhall appear to be due to the Perſon to whom they were pawned, his Executors, Sc. 
© and it ſhall be ſufficient for the Pawner, his Executors, &c. to pay or tender the Money 
upon the Balance, after deducting out of the Principal and Intereſt, and Money paid for 
Warehouſe Room as aforeſaid, ſuch reaſonable Satisfaction in reſpe& of ſuch Damage as 
fuch Juſtice ſhall order; and vpon fo doing the Juſtice ſhall proceed as if he had tendered 
the Whole. Se. g. | | | ' 
© If any Perſon ſhall knowingly buy, or take in, as a Pledge, any Linnen or Apparel, in- 
truſted to any other Perſon to waſh, ſcour, iron, mend, or make up, and ſhall be con- 
victed thereof, on the Oath of one Witneſs, or Confeſſion, before one Juſtice, he ſhall for- 
feit double the Sum lent on the ſame, to the Poor, to be recovered as other Forfeitures 


the Juſtice. Sec. 6. | 
If any Perſon who ſhall offer by way of Pawn, Sc. any Goods, ſhall not be able, or 
ſhall refuſe to give a ſatisfactory Account of himſelf, or of the Means by which he be- 


are ſtolen, or otherwiſe illegally and clandeſtinely obtained; it ſhall be lawful for any Per- 
ſon, his Servants or Agents, to whom the fame ſhall be offered, to detain ſuch Perſon, 


of the Conſtable, &c. who ſhall immediately convey ſuch Perſon, and the ſaid Goods, be- 
fore a Juſtice; and if ſuch Juſtice ſhall upon Examination and Inquiry have Cauſe to ſuſpect 
that the ſaid Goods were ſtolen, &c. he may commit him to ſafe Cuſtody, for any Time 
not exceeding fix Days, in order to be further examined; and if upon either of the ſaid 
Examinations it ſhall appear to the Satisfaction of ſuch Juſtice, that ſaid Goods were ſtolen, 
Fc. he ſhall commit the Offender to the common Gaol, or Houſe of Correction, there to 
be dealt with according to Law. Provided that if ſuch Goods fo detained as aforeſaid, 
ſhall afterwards appear to be the Property of the Perſon who offered the ſame to be pawn- 
ed, Sc. or that he was authorized by the Owner thereof to pawn, Sc. the ſame; the 
Perſon who detained the Party offering the ſaid Goods ſhall be indemnified for having ſo 
done. Seck. 7, 8. | = Et es 
If the Owner of any Goods unlawfully pawned, Sc. ſhall make out either on his Oath, 
or by the Oath of one Witneſs before one Juſtice of Peace, that ſuch Owner hath or hath 
had his Goods unlawfully obtained or taken from him, and that there is juſt Cauſe to 
ſuſpe& that any Perſon within the Juriſdiction of ſuch Juſtice, hath knowingly, Cc. taken 
to pawn any Goods of ſuch Owner, and without his Privity, Wc. and make appear to 
the Satisfaction of ſuch Juſtice, probable Grounds for ſuch the Owner's Suſpicion; ſuch 
| Juſtice may iſſue his Warrant for ſearching in the Day-time, the Houſe, Warehouſe, or 
other Place, of any ſuch Perſon ſo charged as aforeſaid ; and if the Occupier of ſuch 
Houſe, Sc. ſhal!, on Requeſt made to him to open the ſame by any Peace Officer autho- 
rized to ſearch there by Warrant of ſuch Juſtice, refuſe to open and permit the ſame 
to be ſearched, it ſhall be lawful for ſuch Peace Officer to break open any ſuch Houſe, 
Sc. in the Day-time, and to ſearch as he ſhall think fit therein for the Goods ſuſpected to 
be there, doing no wilful Damage; and if any Perſon ſhall hinder any ſuch Search, and 
ſhall be thereof convicted before one Juſtice by one Witneſs, he ſhall forfeit five Pounds; 
and if the ſame be not immediately paid down or within the Space of 24 Hours, the 
Juſtice ſhall commit him to the Houſe of Correction, or ſome other publick Priſon, there 


unleſs in the mean Time the Forfeiture ſhall be paid, ard ſuch Forfeiture when recovered, 


| © ſhall go to the Poor; and if upon ſuch Search any of the Goods ſhall be found, and the 


Vol. I. Property 


by this Act, and ſhall be obliged to reſtore the ſaid Goods to the Owner in Preſence of 


came poſſeſſed thereof; or if there ſhall be any other Reaſon to ſuſpect that ſuch Goods 


and the ſaid Goods, and to deliver him as ſoon as conveniently may be into the Cuſtody. 


to be kept to hard Labour for any Time not exceeding one Month, nor leſs than five Days, 
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Property of the Owner ſhall be made out to the Satisfaction of ſuch Juſtice by one Wit- 


neſs or Confeſſion, ſuch Tuftice ſhall thereupon cauſe the ſame to be forthwith reſtored to 
the Owner. Se. . WR | 


© If any Goods ſhall be pawned, for ſecuring any Money lent thereon, not exceeding in 


the Whole the principal Sum of ten Pounds, and the Intereſt thereof ; and if within two 


Years after the pawning thereof (Proof having been made by one Witneſs, or by produ- 


cing a Duplicate of the Entry directed to be given by this Act as aforeſaid, before any 
ſuch Juſtice, of the pawning ener Goods within the faid Space of two Years) any ſuch 


Pawner, who was the rea] Owne 
Executors, Sc. ſhall tender to the Perſon who lent on Security of the ſaid Goods, his Exe- 


cutors, &c. the Principal Money borrowed thereon, and all Intereſt due for the ſame, to- 
gether with ſuch Charges due for the Warehouſe of the Goods pawned, as ſhall be agreed 
on at the Time of pawning the ſame; and if the Perfon who took the Goods in Pawn, 
his Lxecutors, Sc. ſhall thereupon refuſe to deliver back the Goods ſo pawned for any 
Sum vot exceeding the principal Sum of ten Pounds to the Perſon who borrowed the Mo- 
ney thereon, his Executors, c. then on Oath thereof made by the Pawner, his Executors, 
Sc. or ſome other credible Perſon, any Juſtice of the Place where the Perſon who took 
ſuch Pawn, his Executors, &c. ſhall dwell, on the Application of the Borrower, his Exe- 


cutors, Sc. ſhall cauſe ſuch Perſon to come before him, and examine on Oath the Parties 


themſelves, and ſuch other credible Perſons as ſhall appear before him, touching the Pre- 
miſſes : And if Tender of the Principal and Intereſt, and Charges tor Warehouſe Room as 


aforeſaid, ſhall be proved by Oath to have been made as aforeſaid, within the ſaid Space of 
two Years; then on Payment by the Borrower, his Executors, Fc. of ſuch Principal and 
Intereſt, together with Charges for Warehouſe Room as aſoreſaid, to the Lender, his Exe- 
*cutors, Sc. and in caſe the Lender, his Executors, Sc. ſhall refuſe to accept thereof, on 


Tender before ſuch Juſtice, he ſhall thereupon, by Order under his Hand, direct the 
Goods fo pawned forthwith to be delivered to the Pawner, his Executors, Es. and if the 
Lender ſhall refuſe to deliver up, or make Satisfaction for ſuch Goods as aforeſaid, as ſuch 
Juſtice ſhall order, then he ſhall commit the Party refuſing to the Houſe of Correction, 
or ſome other publick Priſon, until he ſhall deliver up the ſaid Goods according to Order 
of fuch Juſtice, or make Satisfaction for the Value thereof to the Party intitled to the Re- 


demption. Se. 10. 5 | | BE 
If any Pawn of Goods made by or for the Proprietor, ſhall remain unredeemed for 


two Years, the fame ſhall be forfeited ; and the Perſon to whom they were pawned may 
ſell the ſame, ſubject to account for the Overplus, if any ſhall be, of the Produce of all 
fuch Goods, which have been pledged for two Pounds or upwards, as by this Act is di- 


rected. And he ſhall enter in a Book kept for that Purpoſe, a juſt Account of the Sale 
of all fuch Goods, expreſſing the Day when, the Money for which, and the Name and 


Place of Abode of the Perſons to whom the ſame were fold: And if they be fold for 
more than the Principal, Sc. the Overplus ſhall be paid on Demand to the Perſon on 


whoſe Account ſuch Goods were pawned, his Executors, Sc. who ſhall for his Satisfaction 
be permitted to inſpect the Entry to be made as aforeſaid of ſuch Sale, paying for ſuch 
Inſpection one Penny and no more; and if any Perſon ſhall refuſe to permit ſuch Perſon 
who pawned the Goods to inſpect ſuch Entry, (ſuch Perſon, if he be an Executor, &c. at 
ſuch Time producing his Letters teſtamentary, &c.) or if the Goods were ſold for more 
than the Sum entered in ſuch Book, or if ſuch Perſon ſhall not make ſuch Entry, or ſhall 
not have ena fide (honeſtly) ſold ſuch Goods for the beſt Price that he might have rea- 


ſonably got for the ſame, without his wilful Default; or ſhall refuſe to pay ſuch Over- 


plus on Demand as aforeſaid ; he ſhall forfeit treble the Value of ſuch Goods to the Per- 
ſon by whom, or on whoſe Account they were pawned, his Executors, &5c. to be reco- 
vered in any of his Majeſty*s Courts of Record at Yeſtminſter. Selt. 11, 12. | 

No Fee, Sc. ſhall be taken for any Summons, Sc. granted by any Juſtice in Purſu- 
ance of this Act, fo far as it relates to Goods pawned, Sc. Se. 13. | 
* Any Juſtice, unto whom Complaint upon Oath ſhall be made of any Offence commit- 


ted againſt this Act, ſhall iſſue his Warrant for bringing before him, or ſome other Juſtice 


of ſuch Place, the Perſon charged with ſuch Offence ; and the Juſtice before whom he is 


brought, ſhall hear and determine the Matter, and proceed to Judgment, and Conviction ; 
and if it ſhall appear upon Oath to the Satisfaction of ſuch Juſtice, that any Perſon within 
his Juriſdiftion can give material Evidence on Behalf of the Proſecutor, or of the Perſon 


accuſed, and who will not voluntarily appear; he ſhall iſſue his Summons to convene him 


to give his Evidence; and if he ſhall neglect tc appear on ſuch Summons, and no Juſt 


Excuſe 'ſhall be offered, then (on Proof upon Oath of the Summons having been duly 
ſerved upon him) he ſhall iſſue his Warrant to bring ſuch Witneſs before him; and on 
OE = ; i his 


f ſuch Goods at the Time of the pawning thereof, his 
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© his Appearance, if he ſhall refuſe to be examined on Oath, without offering juſt Cauſe 
© for ſuch Refuſal, the Juſtice ſhall commit him to the publick Priſen for any Time not 
* exceeding, three Months: And if on ſuch Examination the Juſtice ſhall deem the Evidence 
© of any ſuch Witneſs to be material, he may bind over ſuch Witneſs, unleſs a Feme Cc, err, 
or under the Age of 21 Years, by Recognizance in a reaſonable Penalty, to appear and 
give Evidence at the next Seſſions or Aſſizes. Secs. 16. 

No Perſon charged on Oath with being guilty of any of the Offences puniſhable by this 
Act, and which ſhall require Bail, ſhall be admitted to Bail before 24 Hours Notice at 
* leaſt ſhall be proved by Oath to have been given in Writing to the Froſecutor, of the 
Names and Places of Abode of the Perſons propoſed to be Bail for any ſuch Offender, 
« unleſs the Bail offered ſhall be well known to the Juſtice, and he ſhall approve of them. 
And every ſuch Offender who ſhall be bound over to the Seffions, &c. ſhall be tried at the 
next Seſſions to be held after his being apprehended, unleſs the Court ſhall think fit to -_ 
off the Trial on juſt Cauſe made out to them. Se. 17. 

Any Inhabitant may be a Witneſs. Sec. 18. 

No Certiorari to re move Proceedings. Se, 20. 

Appeal to the next Seſſions, on the Conditions in this Clauſe aue, wherein is the 
Manner it is to be proſecuted, and how the Juſtices to act thereon, is likewiſe ſet forth. 
Sect, Sis. 

ba Perſons tycd for wy Thing done on this Act, may have double Coſts. Setz. 22. 


-S E IV. 
07% depuiring or „ Per fonal Eſtates by Marriage. 


See. Atk. Rep. 51 5s. 516, 517. 2 Atk 30, 64, 67, Sc. Burr. Rep. 424. 


BY Act in Law Eftates may be acquired by Marriage. Agreements between a Man and 
| a Woman before their Marriage, are generally extinguiſhed by the Marriage: Where- 

fore-it is uſual for the Huſband to covenant to other Perſons to the Uſe of the Wife, as for 
her Jointure, Se. 

But when there is no Agreement or Setilement before Marriage, if the Woman is ſciſed 
in Fee, the Man by the Marriage gains a Freehold in her Right. Co. Lit. 351.4. And may 
make a Leaſe thereof for twenty-one Years or three Lives. 
| He alſo gains a Chattel Real, as a Term for Years, &c. which he may diſpoſe of by Grant 
or Leaſe in her Life-time, or as he pleaſes if he ſurvives her. But if ſhe ſurvives him it re- 
mains with her, for he cannot charge it with a Rent, Sc. nor diſpoſe of it by Will unleſs he 
ſurvives her. Dr. & Stud. Dial. 1. c. 7. p. 22. Co. Lit 46. b. 184. 5. 299. b. 300. 4. 351-4. 
But by Marriage the Huſband. has an abſolute Gift of all Chattels Perſonal in Poſſe 

the Wife in her own Right, whether he ſurvives her or not. Dr. & Stud. Dial. 1. c. 7. p.22 
But if the Chattels Perſonal be Choſes in Action, as Debts by Obligation, Contract, Sc. 
the Huſband ſhall not have them, unleſs he and his Wife recover them. Co. Lit. 351. b. 

Nor Perſonal Goods, which the Wife has in auter droit, as Executrix or Adminiſtratix, 
are not given to the Huſband by Marriage, though he ſurvives his Wife : But they go to 
the Adminiſtrator De bonis non, Sc. for if they ſhould go to the Huſband, the Creditors, Sc. 
of the Deceaſed would be wronged. Co. Lit. 251.6. | 

See more concerning * and Wife in the next Chapter. 


8 E E 
of Aquiring, Sc. Perſonel Eſtates by Executorſhip. 
(A) Who are Executers, and hew they are appointed. 
| See Att. Rep. 454 #0 468. 2 Ack. 42 to 63, 106, 213, 301, 411, 626. 
3 G2 may be acquired by Executorſhip, to wit, by Act in Law, by the Property's 


devolving to the Executor. 


: * 


on of 
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Executors are Perſons appointed by a Teſtator (i. e. the Perſon who makes a Will or Teſ- 3 


. to execute or perform his Will after his Deceaſe. 


Which Appointment may be by expreſs W or by Words of Cironmiocution, that Haw appoiat- 


amount toa Gee Appointment. 
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(B) By whom Executors may be appointed, or not, | 
Eivg, HE Biſhops, Lords and Commons, aſſented in full Parliament, that the King, his 
Heirs and Succeſſors, might lawfully make their Teſtaments, and that Execution egg 
be done of the ſame, whereof ſome Doubt was before made. 4 Tf. 335. 2 
Queen The Queen, the Wife of the King, may make Executors. Roll. Abr. 912 


A Feme Covert may make an Executor of Things in Action due to her. Roll Ar. 912 
A Feme Covert cannot make an Executor without the Aſſent of her Huſband, for the 


— Adminiſtration of her Goods of Right belongs to her Huſband. 4 Co. 3 1. 6, Koll. Abr. 914. 


reme Covert. 


Felon. 


Outlaw, 


11 Vin. 140. This muſt be intended of Things in Action, to which the Huſband by taking 
Adminiſtration to her might intitle himſelf. Went. Off. of Ex. 286, 287. 
But a Feme Covert Execttrix may make an Executor of the Goods which ſhe has as Exe- 


cutrix without her Huſband's Aſſent. Roll. Abr. 9125 914. Il Vin. 140. 3 Dany. 359» 


365. Went. Off. of Execut. 286, 287. 


A Woman, with the Conſent of her Huſband, may make an n Executor of Things which 


the Huſband ſhall not have by her Death. Roll. Abr. 914. II Vin. 140. 3 Danv. Abr. 364. 
A Man attainted of Felony cannot make Executors. Roll. Abr. 912. II Vin, 122. 
But a Man againſt whom an Exigent for Felony is awarded, (though by it he loſes all his 
Goods) may make Executors to reverſe it. 5 Co. 111. for there he is not attainted,  _ 
And a Man outlawed in a Perſonal Action may make Executors, for he may have Debts 
upon Contract not forfeited to the King. Roll. Abr. 912. II Vin. 122. | 


(C) How many may be afprinted. 


HE that may make one Executor may make two, three or more; but all of them in 
the Eye of the Law are but one Executor, in which reſpect moſt Acts done by or to 
any one of them are Acts done by or to all. Weſt's Symb. 637. Roll. Abr. 914, 924. 

A Man may make an Executor for Part of his Goods, and another Executor for the Reſt. 
Noll. Abr. 914. II Vin. 138. 

A Man made his Wife his ſole and whole Executrix of all his Cattle, Corn and moveable 
Goods, and did not mention what ſhould be done concerning the Reſidue of his Eſtate, 


the Queſtion thereupon was, Whether the Wife be abſolute Executrix quoad all his Eſtate, 


or only particular Executrix quoad his Cattle, Corn and moveable Goods, and not quoad his 
Leaſes, and his Debts? And thereupon the Judges all agreed, That one may make ſeveral 
Executors; the one quoad Things Real, the other quoad Things Perſonal, and may divide 
their Authority; yet qu Creditors, they are all Executors, and as one Executor: But Jones 
and Croke conceived, as this Caſe is, That ſhe is ſole and abſolute Executrix for the whole 
Eſtate, as well Leaſes as Debts and other Things; for when he ſays, that ſhe ſhall be his 
ſole and whole Executrix of his Cattle, Corn and moveable Goods, it is but an Enumeration 
of the Particulars, and no Excluſion of any, eſpecially when he does not make any other 
Executor for the Reſidue, and Catalla in Latin extends to all Things, and it may be intended 


that ſo was the Intent of the Teſtator, when he did not make any other Executor. But 


Berkley conceived, that ſhe is a ſpecial Executrix quoad the Things enumerated, and no ge- 


neral Executrix. Per quod adjornaiur. Cro. Car. 293. 
If a Man makes H. and B. his Executors, but wills that A. ſhall not meddle anti he has 


aid B. all Money due to the Teſtator; in ſuch Caſe A. is not Bdender⸗ nor can by Virtue 


of the Will adminiſter until he has * all ſuch bon Moor 11. 10 44. 3 Leon. 2, 3. 


(D) For what 7. ime Exceutors may be appoints 


N Executor may be made to a fixed Time, upon Condition, (as if the Executor will 


find Sureties to perform the Will) or to ſome certain Part of the Eſtate, or to ſome 


certain Act. Wood, B. 2. c. 6. p. 320. 
If one makes an Infant his Executor, and appoints, that during his Nonage F. S. mall 
have the Diſpoſition of his ran J. S. is Executor during that Time. Cx. El. 164. 


18 bo are capab Je or not of leing Executors. 


LL. that are capable of making a Teſtament are capable of being Executors. 722 
A Symb. §. 635. Cro. Car. 9, 


But ſome that cannot make a Teſtament are capable of being Executors, A Mayor and 


Commonalty may be Executors. Rell. Al r. 915. 3 Danv. Abr. 365. II Vin. 140. | 
: An 
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An Infant in Ventre ſa mere may be Executor. Weſt's Symb. $. 635. 
But when he is born he cannot act as ſuch till ſeventeen Years of , and gy the 


Ordinary muſt grant Adminiſtration Durante minori ætate till that Age 4 Inſt. 335. 


A Woman Covert may be alſo an Executrix. 

So may a Perſon excommunicated, outlawed or attainted; or an Alien, Sc. Cro. Eliz. 
683. Cro. Car. 8 75 

Popiſn ke convict ſhall not be Executors or Adminiſtrators. Nor a married Wo- 
man being a Popiſh Recuſant convict (the Huſband not being convicted) that does not con- 
form, Sc. by the Space of one Year before her Huſband's Death, ſhall not be capable of 
being Executrix or Adminiſtratrix to her Huſband, and enjoying any Part of her Huſband's 
Goods. Per Stat. 3 Zac. 1. c. g. 
Nor thoſe that execute an Office, &&c. after they have neglected or refuſed to take the 


Oath mentioned in Stat. 13 W. 3. c. 6. and 1 Geo. 1. c. 13. 


Nor Artificers exerciſing or teaching their Trades in foreign Parts, by Stat. 5 Geo. 1. c. 27. 
When the King is made an Executor, he appoints certain Perſons to take the Execution 
of the Will upon them, againſt whom ſuch as have Cauſe of Suit may bring their Action; 


and appoints others to take the Account; and ſo was done when Katherine, Queen Dowager, 


ns of H. 6. made her Will, and PR him Executor thereof. 4 1». 3 35. 


4 F) Of accepting or refuſing an Executorſhip. 


Perfoc 990 Executor, if he has not intermeddled with Teſtator's Effects, may In WE Caſes 
4 refuſe the Executorſhip ; and after he has once refuſed the Executorſhip, can never at- a Perſon may 
terwards intermeddle; nor after he has once legally accepted it, he can never after refuſe it; refuſe an Exe-, 


for he cannot accept and W too. So if an Executor is cited by the Ordinary to prove the e cutorſhip or 


Will, and he appears and refuſes to prove the Will, he cannot afterwards accept and inter- 


meddle with the Eſtate. Rep. 37, 38. vide Stat. 21 H. 8. c. 


Zo 
If an Executor adminiſters before Refuſal, he cannot afterwards refuſe. Went. Off. Ex. 


26, 27. Salk. 308. 


If he uſes any Action for the Debt of the Teſtator, it ſhall be an Adminiſtration. Rell, What Acts 


Ar. 917. 8 H. 6. 36. Br. Adminiſtration 25. will on 2 — 
I he takes the Goods of the Teſtator, and converts them to his own Uſe, it is an Admi- m_ 8 
ſtration. Roll. Abr. 917. 20 E. 4. 17. Br. Adminiſtration 35. II Vin. 205. ſent to an Ex- 


But if he takes the Goods of the Teſtator taken from him by Wrong in his Life, it is no IE 
Adminiſtration. Roll. Ar. 917. 20 E. 4.17. Br. Adminiſtration 35. 11 Vin. 205. 

- If he happens of any Thing which was the Teſtator's, it is an Adminiſtration, Roll. Abr. 
917. 11 Vin. 206. | 
If Executors grant any of the Chattels of the Teſtator, it is an Adminiſtration in Law. 

Roll. Abr. 917. 11 Vin. 206. 

If an Executor releaſes to a Debtor of the Teſtator, it is an Admiciſtration i in Law. Roll. 
Ar. 917. 11 Vin. 206. 11 H. 4. 84. Br. Debt 65, Br. Executor 57. And he cannot 
afterwards refuſe the Executorſhip. 2 Brownl. 58. 

So if he makes an Acquittance of any Debt of the Teſtator. Roll. Ar. 917. 8 H. 6. 
36. Br. Adminiſtration 25. 11 Vin. 206. | 

If certain Goods are deviſed to an Executor, and he takes them without the Aſſent of the 


other Co-executor, it is an Adminiſtration, becauſe a Deviſee cannot take Goods deviſed 
without the Aſſent of the Executor. Roll. * 917. 11 H. 4. 84. Br. Executor 57. 11 
Vin. 206. 


But it is otherwiſe if he takes them with the Aſſent by the Delivery of the other Executor. 
Roll. Abr. 917. 11 H. 4. 84. Br. Executor 37. II Vin. 206. 
If the Executor ſeiſes of the Goods of the Teſtator, it is an Adminiſtration. Roll. Abr. 
917. 8 H. 6. 36. Br. Adminiſtration 25. Stokes and Porter. And. 11. Moor 14. N. 


Bend. 74. Dy: 166. 11 Vin. 206. 


And if he ſeiſes the Goods of another Man to the Intent to adminiſter them, this will be 
an Adminiſtration, though the Goods are after taken from him by the Owner. Dubitatur, 


Koll. Abr. 917. 8 H. 6. 35. Br. Adminiſtration 28. 11 Vin. 206. 


If the Teſtator was Tenant at Will of certain Goods, and after his Death his Executor 
ſeiſes the Goods, ſuppoſing them to be the Teſtator's, to have them adminiſtered, and af- 
terwards the Owner of the Goods takes them out of his Poſſeſſion, yet this ſhall be an Admi- 
niſtration in Law, for his Intent appeared. Dubitatur, Roll. Abr. 917. 8 H. 6. 3 5: b. Br. 
Adminiſtration 28. II Vin. 206. 

But if the Executor, being Commiſſary, ſequeſters the Goods of the Teſtator as Commiſ- 


 fary, this is no Aſſent to the * Roll. Abr. 917. 11 Vin. 206. 20 H. 6. 1. b. 


Fitz. Executor 15. 
Vor. I. 1. 1 | ps 
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If an Executor proves the Will, it ſeems that this is an Adminiſtration in Law, ſo that he 
cannot after plead Ne ungues Execulor. Dubitatur, Roll. Abr. 918. 26 H. 8. 8. a. Br. 
Executor g. Adminiſtrator 2. | | : | 1 5 1 
Of Refuſal or Thus it is where there is but one Executor; but where there are many Executors named, 
e ih and all are cited by the Ordinary to prove the Will, and only ſome of them appear and refuſe 
ere are ma- . . 22 
ny Executors, the Executorſhip, and afterwards one of the Executors proves the Will, and takes upon him 
the Executorſhip, this ſuffices for them all, and they who refuſed may at any Time join with 

him or them, and intermeddle with the Eſtate, as well as any of the reſt, Perk. 485. 
9 Rep. 37, 38. Noy's Max. 102. | | 5 . 

And if the acting Executor dies, and makes an Executor, the ſurviving Executors may 
act, for their Refuſal before the Ordinary is void in this Caſe, but where all refuſe, no one 

can ever after come in and prove the Will; for the Teſtator now dies Inteſtate and without an 

Executor; ſo that the Ordinary may grant Adminiſtration Cum Teſtamento annexo, or ſeque- 
ſter the Goods in the mean Time till the Adminiſtration is granted. Co. Lit. 113. a. Noy's 
Max. 102. 9 Nep. 37, 38, 30. 1 . 

If a Man makes two Executors, and they refuſe to act, two others ſhall be his Executors: 

And in this Caſe, if the firſt two Executors adminiſter, the two laſt ſhall not be Executors, 

nor named in Actions; bur it is otherwiſe if the two firſt refuſe. Roll. Abr. 914. | 
But if a Man makes two Executors and dies, and one of them before Probate of the Will 
releaſes an Action to a Debtor of the Teſtator; this is a Conſent to the Executorſhip, ſo that 
he cannot after refuſe to adminiſter. Roll. Abr. 918. II Vin. 297. | 

And where there are two Executors, and one of them proves the Will in the Name of both 

againſt the Conſent of the other; this is not any Adminiſtration for him who did not conſent 

to the Probate, but he may plead Ne ungues Execut', Ec. for the Probate doth not make 

him Executor, if he does not adminiſter. Roll. Abr. 918. 11 Vin. 207. 26 H. 8. 8. a. 
— ũ ůͤͤ y;. ᷣðͤ on Ly 5 . 
If there be two Executors, and one of them only proves the Will, and the other by his 
Delivery, and as his Servant takes and ſells the Goods, this is no Adminiſtration by him 
Who acted as Servant. Cro. Eliz. 858. | 2 1 
In Caſe where one accepts, and all the reſt refuſe, he muſt bring Mions in all thetr Names, 

and one may releaſe the Action, for the Poſſeſſion of one is the Poſſeſſion of all of them; 

but an Action muſt be brought againſt him or them that act or adminiſter, and he that firſt _ 

- cometh ſhall firſt anſwer. Perk. 485. Ney's Max. 102, 103. Off. of Ex. p. gf. c. 9. 

How far Acts But every Intermeddling with the Goods of the deceaſed is not an Acceptance of the Exe- 
= der coed or cutorſhip to make one chargeable as Executor: As if one does an Act of Charity or Humanity, 
e by lock ing up the Goods of the deceaſed that they be not waſted; by burying the deceaſed, 
ance of Exe. though he ſells his Goods to do it; or if one does take away his own Goods that were in the 
cutorſhip, Houſe of the deceaſed, or uſe ſome of the Goods of the deceaſed in the neceſſary Occaſions 
of the Family, or take the Goods by Letters ad Colligendum, Sc. Theſe Acts will not 
amount to an Acceptance of the Executorſhip, if the ſpecial Matter be pleaded. Dyer 166, 

167. Noy's Max. 102, 103. Roll. Abr. 918. 8 | ONT. 

When an Executor has accepted the Executorſhip, he cannot aſlign it over. Yaugh. 182, 
Roll Abr. 918. | 3 | | = 5 
Regularly one Executor cannot ſue the other at Law, but he may have Relief in Equity. 


(0) The Executor's Intereſt in the Goods, &c. of the Teſtator. 


T HE Intereſt of an Executor ariſes at Common Law by Virtue of the Teſtament which 
is Temporal, and which gives him all the Chattels Real and Perſonal of the Teſtator, 
which are likewiſe temporal; for the Probate of the Ordinary is only a Confirmation. Plowa. 
280. 9 Co. 37, 38. Noy's Max. 103. | | „ 
The Law gives him not only thoſe in PeſſeJion, as Leaſes for Years, and Charters and Evi- 
dences concerning them, Arrears of Rent due at the Death of the Teſtator, Rent-Charge, 
Grants of next Advowſons and Preſentations of the Teſtator's Inheritance becoming void in 
his Life-time, Relief due to the Teſtator, Corn cut or growing, Ec. where the Teſtator had 
ſuch an Eſtate as might in Poſſibility have continued till the Corn, c. was ripe, (as where 
the Teſtator had an Eſtate for the Life of another, or in the Right of his Wife, Sc.) Gold, 
Silver, Jewels, Plate, Houſhold-Stuff, Cattle, Implements of Huſbandry, Apprentices for 
Years by Cuſtom, &c. but alſo thoſe Things that lie in Aion, as Rights and Intereſts upon 
Judgments, Statutes, Recognizances, Obligations and Bonds, and all other Debts due to the 
Teſtator, (if they are not bequeathed) becauſe on the other Hand the Law ſubjects the Execu- 
tor to every Man's Claim and Action which he had againſt the Teſtator for the ſame. Co. 
Lit. 209. a. 388, a. Noy's Max. 103, 104. Cro. Car. 515. 3 Danv. Ar. 366. 11 Vin. 


144. | 
For 


„ can — 


For this Reaſon the Emeontar' is ſaid to be the Teftator' 8 | Alſignee, and to o repreſent the 
Perſon of the Teſtator. Co. Lit. 209. b. 210. a. 
| But for perſonal Wrongs done by the Teſtater to the Perſon, Gans or I of another, 
he does not e him, becauſe perſonal Actions die with the Perſon. Noy s Max. 104. 
9 Co. 8 


9. , 
B. poſſeſſed of a Leaſe for Vous, deviſed the Banefis thereof to 4. his Wife for 4 IX Years. What Things 


and that J. his Son, if he came home, ſhould have the Reſidue of the Term, but if he did ae thing 
not come home within ſix Years, then W. his Son ſhall have it till F. came home, and died, Adminiſtra- 
and after W. died within the ſix Years, and after J. did not come home within the fix Years; tor. 

though this was but a Poſſibility to have the Term, (viz.) if J. did not come home within 

the Years, and W. died before the Poſſibility happened, yet his Executors ſhall have it, for 

it was a Poſſibility fixed in the Teſtator, and only to be perfected by the A& of God without 

any Act of the Parties; for this is not like a:Leaſe to be named by J. S. for therejis cot any 
Perfection before the naming. Sheriff v. Wratham, Roll. Aör. 916. 11 Vin. 1 59. Cro. 

ac. 509. 

0 80 if a Termor deviſes his Term to one and the Heirs Male of his Body, OE if he dies 
without Iſſue Male, then to J. S. And J. S. dies in the Life of che firſt Deviſee, yet the 
Poſſibility that he had to have the Term by the Deviſe ſnall go to his Executor for the Cauſe 
aforeſaid. Price and Almore, Roll. Abr. 916. But this Caſe is differently reported in 4 Leon. 
246. Moor $31. and Bulf. 19 1. where it is ſaid, that the Termor by his Will made his 
Wife Executtrix, and deviſed the Term to her, and if ſhe died before the Term ended, that 
the ſame ſhould remain to his Son and the Heirs Male of his Body. The Executrix entered 
and claimed as Legatee, and aſſigned the Term over; the Son died in the Life of the Wife, 
and his Executor entered. Per Cur. This Entry was not lawful, for the Son had but a Poſ- 
ſibility, and no Intereſt; for by the Deviſe of the whole Term the whole Intereſt was in the 
Wife, and when it was in her, it could not remain over; otherwiſe if the Land had been 
granted to her for Life, and if ſhe died, that it ſhould remain as before. And in 4 Leon. there 
is a Note, That 25 Eliz. it was reſolved in C. B. that ſuch a Poſſibility could not be releaſed : 
And 29 Eliz. in Hammington s Caſe, that it could not be granted. | - 
This Caſe in Cro. Fac. 510. is cited, and denied to be Law, but the Court conceived the 
Reſolution in Lampet's Caſe, 10 Co. 51. 5. to be good Law in this Point. la which:Caſe.a 
| ſpecial Verdict was found, that J. Lord L. & af were ſeiſed in Fee, and demiſed the Pre- 
miſſes to F. M. jun. for a Term of 5000, Years, who entered and was poſſeſſed, and deviſed 
the ſame to J. M his Father for Life, and after his Deceaſe to his Siſter Eliz. and the Heirs 
.of her Body, and made his ſaid Father Executor, and died. The Father accepted the Exe- 
Cautorſhip, entered, and was poſſeſſed; Eliz. married V. T. both of whom releaſed the Re- 
ſidue of the Term to ſaid F. M. ſen. who demiſed the Premiſſes to M, S. the Defendant for 
ten Years, ſaid V. J. died, and ſaid Eliz. married W. L. FJ. M. ſen. died, ſaid W. L. and 
Elix. entered, and demiſed to R. I. the Plaintiff, who entered and was poſſeſſed till M. C. 
the Defendant ejected him. Now whether the ſaid Grant or Releaſe to F. M. the Father, 
then being poſſeſſed of the whole Term, can bar the ſaid Z/iz. becauſe ſhe has but a Poſſibi- 
lity, and neither Intereſt or Right in Poſſeſſion, Reverſion or Remainder, was the principal 
Queſtion, (10 Co. 47. 4.) Upon which it was reſolved, that the ſaid Releaſe had barred the 
ſaid Eli. to claim any Thing in the ſaid Leaſe after 1 Death * the ud F. M. fon 10 Co. 
49 

And theſe Reſolutions were likewiſe ater 

1. That when a Man poſſeſſed of Land for Years deviſes 3 Uſe or Profits, or the Land 
ütſelf, to one for Life, and afterwards to another during the Reſidue of the Term, the Deviſe 

of a Chattel after the Death of the firſt Deviſee, is good. 10 Co. 47. 4. 
e executory Deviſe after the Death, Sc. is good, though the Term itſelf (and not 
Uſe, or Occupation) was deviſed to the firſt for Life, Sc. and afterwards to others. 47. 6. 
3. Thatjthe firſt Deviſee after A ſſent made by the Executor could not bar the Executory 
Devise although a Poſſibility. 10 Co. 47. a. . 
44. The Aſſent of the Executor to the firſt Deviſee ſhould enure to the other, although he 
has it by executory Deviſe, and not by Remainder. 

5- When, the Deviſe is ut ſupra.to the Executor for Life, and afterwards to another, E9c. 
and the Executor enters generally, he ſhall have it as Executor, which. is his firſt and gene- 
a Authority, and not as Legatory without Claim or Demonſtration of bis Election, although 

the Teſtators were not indebted to any. 10 Co. 47. b. 

6. Such Executor's Intereſt might not be granted to a Stranger during the Life of the firſt 
Deviſee. 47. 5. 
The ſaid Releaſe has extinguiſhed the future Intereſt of the ſaid Eliz. for divers Reaſons: 

1. Becauſe it is a future Intereſt in a Chattel, which as it may be more eaſily created than 
a Frechold, 1 it may be more eaſily determined. 10 Co, — b. 1 
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2. It is a Maxim in Law, that Land in Fee. ſimple may be charged by one Way or other : 
And it is another Maxim in Law, that every Right, or Title or Intereſt, in præſenti or futuro, 
by the joining of all who may claim any ſuch Right, Title or Intereſt, may be barred or extin- 
guiſbed, 48. b. Upon the firſt Maxim it was concluded, that if at the Common Law the 
Donor and Donee in Tail had joined in a Grant of a Rent-Charge, and afterwards the Donee 

had died without Iſſue, and the Land had reverted to the Donor, he ſhould hold it charged, 
and yet he had but a Poſſibility at the Time of the Charge made; but all thoſe who had 
Eſtate or Intereſt in præſenti or futuro joined in the Charge; à fortiori, if they had joined in 
a Leaſe for Years, and the Donee had died without Iſſue, the Leaſe is good againſt the Do- 
nor. So upon the ſecond Maxim, if F. M. ſer. and Eliz. had joined in a Deed of Aﬀign- 
ment to another, it had utterly barred the faid Eliz. for no other had Intereſt either in pre- 
ſenti or in futuro, but tlioſe who joined in the Grant. So where the Huſband of Eliz. re- 
leaſes to him in Poſſeſſion, both conſented to it, one in releaſing, the other in accepting of 
it: And in the Caſe when both join in the Grant, it is the Grant of him who had the Term, 
and the Releaſe or Confirmation of the other. 10 Co. 49.4. | . 
3. Quando diverſi deſiderantur atlus ad aliquem ſtatum perficiendum, plus reſpicit Lex actum 
originalem, when to the Perfecting of an Eſtate or Intereſt divers Acts or Things are requiſite, 
the Law has more Regard to the apiginal Act, Quia cijuſque rei potiſſima pars eſt principium, 
for that is the fundamental Part on which all the others are founded. In this Caſe three 
Things are requiſite to the Perfecting the Intereſt of Elix. (1) The Deviſe, (in which is in- 
cluded the Death of the Deviſor) this is the fundamental Part. (2) The Afﬀent of the Exe- 
cutor, which appears was given. And (3) The Death of the firſt Deviſee. 10 Co. 49. a. 

4. If the ſaid Eliz. had died before the firſt Deviſee, the Executors or Adminiſtrators of 
= the ſaid Eliz. would have had the Reſidue of the ſaid Term after the Death of the firſt De- 
A viſee, which is a Proof that Eliz. herſelf might have releaſed ſuch Intereſt which by her 

Death might have come to her Executors or Adminiſtrators. 10 Co. 51. 5. Note; This is 
the Point particularly referred to in Cro. Jac. 510. which the Court held to be good Law, 
and denied the Caſe of Price and Almore before-mentioned to be Law. 5 25 

5. The Legacy or Deviſe to Elix. is in eſſe and preſent, although the Intereſt is in futuro; 
and therefore the Legacy or Deviſe may be diſcharged, and by Conſequence the Intereſt itſelf, 
for qui deſtruit medium dęſtruit finem. 51. b. | C 00 ap NET 

6. It would be inconvenient, that ſuch Manner of Perpetuity ſhould be made of a Chattel, 
when of an Inheritance neither by Act executed by the Common Law, nor by Limitation 
of an Uſe, nor by Deviſes in laſt Wills, any Perpetuity can be eſtabliſhed ; and if it ſhould 

be allowed, it would be Cauſe of Contentions, Suits and other Inconveniencies. And it was 

obſerved, that theſe Leaſes for ſo many Hundreds and Thouſands of Years (which were made 
in Truth to deceive or defeat the King or other Lords of their Wards or other lawful Du- 
ties) are many Times unfortunate, and ſubje& to be loſt at Outlawry or other Forfeitures ; 
and if the Owner thereof dies Inteſtate, the Ordinary ſhall grant Adminiſtration, whereby 
Women will loſe their Dowers, Men their Tenancies by the Curteſy, and many other Incon- 
veniencies, in Subverſion of the Common Law, will from thence enſue; and therefore it 
would be of all others the moſt dangerous to make a Perpetuity of them. 10 Co. 52. b. 

If A. leaſes Land to B. for eighty Years, if he ſo long lives, and if he dies within the 
Term, that then immediately after his Death the Land will remain to his Executors for 
twenty-one Years, and after the Leſſee dies Inteſtate, yet his Adminiſtrator ſhall have the 

Term for twenty-one Years, for the Adminiſtrator is within the Intent of the Grant. Roll. 

Abr. 916. 11 Vin. 159. | | | 10 . 

Where upon If a Man makes B. and C. Executors, and deviſes to them Re/iduum bonorum, Gc. after 

the Death of Debts and Legacies paid; and after B. dies, the Surpluſage ſhall not ſurvive, for it ſnall be 
one of the ſuppoſed, that the Teſtator intended an equal Share to his Executors, and decreed: for the 

3 05 Adminiſtration of B. accordingly, but much to the Diſſatisfaction of the Bar; for where the 

Perfonat Intention is ſecret and not declared, it muſt give way to the legal Intent. Chanc. Ca. 238. 9. 

Eſtate, after For the Reſolutions ſince have been otherwiſe in Equity; and it ſeems well ſettled, that the 

Debts and Survivor ſhall have the whole by Law; as where a Man deviſed Goods to A. and B. and the 

. 975 hy Executor aſſented to the Legacy; and A. died, and his Executor ſued in the Spiritual Court 

ds ether. for A. s Share, there being no Survivorſhip in ſuch Caſe by the Eccleſiaſtical Law, whereupon 
B. ſued a Prohibition, and declared; and upon Demurrer and Argument it was adjudged 
the Prohibition ſhould ſtand ; for by the Aſſent of the Executor the Intereſt was veſted in : 
the Legatees, and became a Chattel in them, governable by the Rules of the Common Law. 
2 Lev. 209. | 
A. deviſed the Surplus of his Eſtate, after his Debts paid, to B. and C. B. died: Ad- 
judged in the Delegates, and decreed by the Lord North, and confirmed by Jefferies Lord 


J ; 
Chancellor, that this was a joint Deviſe, and ſhould ſurvive to C. And the Lord Chancellor's 
_ SI | e Opinion 
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Opinion was, chat if B. and C. had been made Executors, and B. had poſſeſſed a Moiety of 


the Goods, and died, it would have been all one. Vern. 482. 5 

| So where a Man deviſed all the Reſt and Reſidue of his Goods, Chattels and Perſonal 
Eſtate to two Perſons, their Executors and Adminiſtrators, and one of them died; and on a 
Bill brought by his Executor againſt the ſurviving Deviſee, it was held, that the Survivor 
ſhould take the Whole to his own Uſe, and ſhould not be a Truſtee, as to the Moiety, for 
the Repreſentative of him who is dead; and that they were to be conſidered as Jointenants 
where Survivorſhip takes Place, as well in Caſes of Chattels as in Caſes of Inheritance. Abr. 


Ca. Eg. 343. ES 8 „ ; | 
A. made his Will, and after ſeveral Legacies gave and deviſed all the Reſt, Reſidue and 


Remainder of his Perſonal Eſtate to three Perſons, whom he made his Executors ; one of 


them died in the Life-time of the Teſtator; and the only Queſtion was, whether the two 

ſurviving Executors ſhould have the Whole, or whether the third Part ſhould be diſtributed 
according to the Statute amongſt the next of Kin. And the Maſter of the Rolls, on Time 
taken to conſider of the Caſe, and citing moſt of the Authorities, both out of the Civil and 


Common Law, was of Opinion, and decreed accordingly, that the two ſurviving Executors 


ſhould take the Whole. Abr. Ca. Eg. 243. 


If a Deviſe be of a Legacy to one and his Aſſigns, and the Deviſee dies before Payment, What Things 


his Adminittrator ſhall have it as Aſſignee. Roll. Abr. 915. 3 Danv. Abr. 367. 11 Vin. 15 
If the Condition of an Obligation be, that if the Obligor pays 207. to ſuch Perſon as the 


6, an Executor 
or Adminiſtra- 
tor ſhall have 


Obligee by his laſt Will in Writing ſhall appoint it to be paid, then the Obligation to be as Aſſignee, 


N void; and the Obligee appoints no Perſon to whom it ſnall be paid, but makes his laſt Will, 


and makes Executors thereby, yet the Obligor ſhall not pay the 200. to the Executors, be- 
cauſe the Condition has Reference to his Nomination; and here it appears, that this was to 


be paid to an Aſſignee in Deed, to be made by the Obligee by his Appointment, and not | 


to an Aſſignee in Law. Moor 855. Hob. , 14. Godb. 192. adjudged. Lit. Rep. 173, 174. 
the like Point dubitatur. II Vin. 156. 


And per Coke, there is a Diverſity where the Condition is to pay 101. to the Aſſignee of 


the Obligee, and where to the Obligee or his Aſſigns ; for in the laſt Caſe it veſts as a Duty 
in the Obligee, and ſhall go to his Executors. Godb. 192, 

But where one was bound to ſtand to the Award of two Arbitrators, who award, that the 
Party ſhall pay to a Stranger or his Aſſigns 2007. before ſuch a Day, the Stranger before 
ſuch a Day dies, and B. takes Letters of Adminiſtration, and if the Obligar ſhall pay the 
Money to the Adminiſtrator, or that the Obligor ſhould be diſcharged, was the Queſtion. 
And it was the Opinion of the whole Court, that the Money ſhould be paid to the Ad- 
miniſtrator, for he is Aſſignee: And by Gawdy Juſtice, if the Word A4fignee had been 
| 15 out, yet the Payment ought to be made to the Adminiſtrator; quod Coke affirmavit. 

r | | 

= - Condition of an Obligation be to pay 10 J. per Ann. after the Death of the Obligee, 
to the Executors of the Obligee, for the Uſe of his Children, and he dies without making 


any Executors, the Money ſhall be paid to his Adminiſtrators. Hetl. 115, 116. Lit. Rep. 


156. adjornatur. _ „ 
If a Leſſee for Years of a Shop aſſigns it to B. and covenants with B. not to ſell Wheels 
for Coaches to the Prejudice of A. or his Aſſigns, and after A. dies, and Adminiſtration is 
ranted to his Wife, who continues the Trade in the Shop, and B. after ſells Wheels for 
Coaches, to the Prejudice of the Adminiſtrator, he hath broke his Covenant, for the Ad- 
miniſtratrix is an Aſſignee to have Benefit of this Covenant. Roll. Ar. 916. 11 Vin. 160. 


J. M. by Will deviſed particular Legacies to his Children and Grandchildren, and 12 /, When the 
a- piece to M. and S. whom he made Executors, for their Carę; the Surplus of the Perſonal 2 the 
ſt - 


Eſtate being 50007. and upwards, the Queſtion was, Whether the Surplus ſhould be a Tru 
for the Children, or go to the Executors. And it was decreed: a Truſt for the Children. 


ſtate belongs 
to the Execu- 


Mich. 1687. Per Fefferies Lord Chancellor, Yern, 473. Same Caſe cited 2 Vern. 649. tor, or he is 
and ſaid to be affirmed in the Houſe of Lords. Upon which Caſe the Author of The Gen. to be a Tru- 


Abr. of Ca. in Eq. p. 243. obſerves, That ſince this Caſe there has been Variety of Reſo- 
lutions both in Chancery and the Houſe of Lords on this Head, notwithſtanding which 
this Matter ſeems as undetermined. as any in Equity; for though the Law caſts the whole 


Perſonal Eſtate on the Executor, yet as the Intention of the Teſtator is chiefly to be regarded 


in a Will, if it appears by a ſtrong and neceſſary Implication, that the Executor was not to have 
it to his own Uſe, Equity will decree him a Truſtee for the next of Kin to the Teſtator; 
and therefore it ſeems agreed, that if Strangers or diſtant Relations are made Executors, 
and Legacies are given them for their Care and Trouble, that they ſhall not have the 
Surplus; but where the Executors are as nearly related as thoſe who claim as next of Kin, 
Vol. . „„ SOT „Mn 2 | and 


ſee for the 
next of Kin to 
the Teſtator. 
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and they have had all Legacies given them, though perhaps ſome of them greater, and ſome 
of them leſs, great Doubt had been; in which Inſtances it has (as appears by the Caſes) been 
determined according to the Intention of the Teſtator, collected not only from the Words 
of the Will, but likewiſe from collateral Proof of Teſtator's greater Kindneſs, &c. which 
upon theſe Occaſions has been admitted ſometimes for the Executor, and ſometimes for the 
next of Kin. | £7 | . . 
Mrs. S. was Executrix of A. her former Huſband, and after married Mr. S. who by his 
Will in 1686. deviſed to his Wife the Plate and Goods ſhe brought him in Marriage, and 
two Silver Salvers, in lieu of the Plate that had been changed away; and make her Exe- 
cutrix, and died, leaving a Daughter by a former Wife, and his Wife enſent of a Daughter; 
and there being no Deviſe of the Surplus of the Perſonal Eſtate, the Queſtion was, Whether 
ſne would take it as Executrix to her own Uſe, or be liable to Diſtribution. And my Lord 
Keeper decreed the Surplus to the Wife, as well for that this Will was made before the Caſe 
of Foſter and Munt, (i. e. the laſt Caſe) as alſo for that in this Caſe nothing is deviſed to the 
| Wife but what was her own before, and as ſhe was Executrix to her former Huſband, but 
1 principally, becauſe where a Wife is made Executrix, it is to be preſumed ſhe was not made 
. ſo to have barely an Office of Trouble, but of Benefit to take the Surplus. 2 Vern. 675, 676. 

: B. married one Mrs. A. Siſter to V. A. who was poſſeſſed of a Perſonal Eſtate to the Va- 
lue of about 2000/7. and made his Will in Writing the very Day before his Death, and 
thereby deviſed ſeveral Legacies to his Relations, and amongſt the reſt gave the Plaintiff his 
Siſter about 10007. and gives 70. to Mr. S. and his Wife and their four Children, to buy 
them Mourning; and gave to Mrs. S. (one of the Daughters of Mr. S.) 500 l. and gives his 
Horſe and Furniture to one of the Defendants by his Chriſtian Name and Surname, and his 
Clothes, to be diſpoſed of by his Executors ; and then concludes, as to the 700. I am in- 

_ titled to in the South-Sea Company, and the reſt of my Perſonal Eſtate, I will that the ſame 
ſhould be ſold for Payment of my Debts and Legacies, and I make Mr. J. and Mr. T. 5. 
my Executors, and dies. The Executors were two of the Children of Mr. S. and intitled to 
their Proportion of 570. deviſed for Mourning, and one of them to the Horſe and Furni- 
ture, but were no ways related to the Teſtator. The Surplus of the Perſonal Eſtate came 
to about 6007. and the Bill was brought againſt the Defendants the Executors to have an 
Account thereof; and that it might be paid to the Plaintiff, whoſe Wife was the only Siſter 
: and next of Kin to the Teſtator. And for the Plaintiffs it was inſiſted, that the Executors 
were mere Strangers, no ways related to the Teſtator, and that they had particular Legacies 
left them for Mourning out of the 700. and one of them had a Horſe and Furniture ex- 
preſly deviſed to him; and that therefore it was not reaſonable that they ſhould go away 
with the Surplus of the Perſonal Eſtate. On the other Side it was inſiſted, that the Defen- 
'dants being Executors, they repreſented the Teſtator; that they ſtood in his Place, and were 
intitled to whatever he left undiſpoſed of ; that this was the ancient 'Law for many Ages, 
and therefore the legal Title. being in them, they ought not to be defeated of it without a 
manifeſt Intention of the Teſtator to the contrary ; that here appeared no ſuch Intent in the 
Will, for they are not named either by Chriſtian Name or Surname, or ſo much as by the 
Name of their Office, till the very Cloſe of the Will; nay it was in Proof, that the Teſta- 
tor did not ſo much as conſider whom he ſhould. make his Executors, till he had diſpoſed 
of all the Legacics ; that the giving one of them his Horſe and Furniture, was only to ex- 
clude the other, who, by being Executor with him, would have been equally intitled to 
it, and could not be conſtrued a Legacy to ſhut them out of the Surplus, ſince it rather 
regarded the other Executor than the Plaintiff, the next of Kin; that they had it fully in 
Proof, that the Teſtator being aſked, whether he would not give his Siſter more? anſwered, 
bly he would not? that being, aſked, who ſhould have the Surplus, or what ſhould become of 
HP the Surplus? he ſaid, his Will ſhould ſtand as it was, and that he had a very great Regard _ 
WER for the Defendants Family, and was to have married their Siſter : That theſe Proofs being 
[ * in Affirmance of the Diſpoſition which the Law made to the Executors might be read; and 
1 that ſeveral Reſolutions, ſince the Caſe of Foſter and Munt, had pared away the Authority 
of that Cale, and therefore prayed that the Bill might be diſmiſſed. My Lord Chancellor 
was clearly of Opinion, that the Proofs being in Affirmance of the Diſpoſition, ought to be 
un read; and faid, that they were fo full as to make an End of this Caſe; that without a ſtrong 
. and violent Implication, the Executors ought not to be defeated of the Refduum ; that here 
1 | was no ſuch Implication in this Will, but rather the contrary ; that to make Senſe of the 
1 laſt Clauſe, it muſt be conſtrued as a Deviſe of the Scusb-Sea Stock, and the reſt of his per- 
ſonal Eſtate, to his Executors; for it immediately follows, 4nd 1 make J. and T. S. my Ex- 
ecutors; which could have no Relation to the Direction for Sale, unleſs by giving them the 
Surplus which fhould ariſe by Sale; and as there appeared no ſtrong or violent Implication 
| 4 | | = | .te 
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to "TIE any other ConſtraQion, he could not give into ſo great a Change of the Ling: bi 
muſt decree for the Executors, and accordingly did fo. Abr. Ca. Eg. 246: 247. 2 Vern. 

6, 

7 . his Will to the Effect following: # diſpoſe of my Eftate after mentioned, and what 
elſe I have in the World, in Manner and Form following; and then gives ſeveral Legacies to 
his Relations, amounting to near the Value of his Eſtate, (as appeared by a Calculation of 
his own Hand- Writing made by him about that Time) and appointed his Mother and N. 
Executors, and gave them 204. and intreated them to take the Trouble of getting in his 
Eſtate z the Teſtator lived ten Years after, and acquired an additional Eſtate, and died, not 
having altered nor new publiſhed his Will; and on a Bill brought by the Legatees againſt 
N. the ſurviving Executor, to account, it was decreed, that the ſurviving Executor was but 
an Executor in Truſt for the Legatees, and that the new acquired Eſtate ſhould go to the 
Legatees in Proportion to their Legacies. 2 Vern. 148, 149. 

So where A. L. made his Will, and his Wife Executrix, and lived twenty Years after the 
Will, and acquired an Eſtate, the Surplus was decreed to be diſtributed. 2 Fern. 677. 
But where a Man deviled his Library of Books to A. (except ten Books, ſuch as his Wife 
"ſhould chuſe, as Plays, Romances, Sermons, but not Law-Books) and made her Executrix; 
it was held by my Lord Keeper, that ſhe ſhould not by this Deviſe be excluded from the 
Benefit of the Surplus of the Perſonal Eſtate. Abr. Ca. Eg. 245. 

So where one not of Kin, but a Stranger, was made Executor, and had conſiderable Le- 
gacies given him, although it was decreed by Sir Peter King in the Mayor's Court in Favour 
of the Teſtator's two Brothers, that the Surplus ſhould be diſtributed, yet upon Appeal to 
the Houſe of Peers, that Decree was reverſed ; not barely as it ſtood upon the Will, but 
that parol Proof ought to be received in Favour of the Executor's Title, conſiſtent with the 
Will; and the Proof being full as to the Teſtator's frequent Declarations, that his Execu- 


tor, though a Stranger, ſhould have the Surplus it was decreed accordingly. Abr. Ca. Eq. 


245. 2 Vern. 648. 

A. poſſeſſed of a long Term for Years by Will deviſed it to his Wife for Life, and after 
her Death to the Child ſhe was then enſent with; and if ſuch Child died before it came to 
twenty - one, then he deviſed one third Part of the ſame Term to his Wife, her Executors and 
Adminiſtrators, and the other two Thirds to other Perſons, and made his Wife Executrix 
of his Will, and died; and the Bill was brought againſt her by the next of Kin to the Te- 
| ſtator, to have an Account and Diſtribution of the Surplus of his Perſonal Eſtate not deviſed 
by the Will; and the two Queſtions were made, 1ſt, Whether the Deviſe to the Wife of 
one third Part of the Term was good, becauſe it happened ſhe was not then en/ent at all; 
and ſo the Contingency, upon which the Deviſe to her was to take Place, never happened. 
The other Queſtion was, Whether this Term, being Part of the Perſonal Eſtate, and ex- 
preſly deviſed to her for Life, with ſuch other contingent Intereſt on the Death of the ſup- 
poſed enſient Child before twenty-one, ſhould ſhut her out from the Surplus of the Perſonal 
Eſtate which belonged to her as Executrix, and ſo the Surplus go in a Courſe of Admini- 
ſtration to be diſtributed amongſt the Plaintiffs as next of Kin. As to the firſt Part, my 
Lord Keeper delivered his Opinion, that though the Wife was not enſfent at the Time of 


-- the Will, yet the Deviſe to her of ſuch third Part of the Term was good ; and as to the 


other Point diſmiſſed the Plaintiff's Bill, and ſo let in the Executrix to the Surplus of the 
Perſonal Eſtate, notwithſtanding the Deviſe to her of Part as aforeſaid. Abr. Ca. Eq. 245. 

E. B. by Will gave ſeveral Legacies therein ſpecified, to all her next of Kin by Name; 
and likewiſe gave particular Legacies to M. and P. two Diſſenting Miniſters, and made them 
her Executors, but did not make any expreſs Diſpoſition of che Surplus of the Perſonal 
Eſtate; and the Executors were decreed to account and diſtribute the Surplus amongſt the 
next of Kin to the Teſtator. 2 Vern. 361. 

So where A. made B. his Executor, and gave him 20ʃ0. for Mourning, and B. not being 

of Kin to Teſtator, the Surplus of the Perſonal Eſtate was decreed to be diſtributed. Abr. 

Ca. Eq. 244. 2 Vern. 676. 

So where D. gave 1007. Legacy, and the Intereſt of 3001. to his Wife for her Life, and 
made her and B, Executors, and gave to W. 201, for Mourning z the Surplus was decreed 

to be diſtributed, 2 Vern. 677. 

A. deviſed Lands to be fold for Payment of his Debts, and wills that the Surplus ſhall 
be deemed Part of his Perſonal Eſtate, and go to his Executors, and gives to his Executors 
100 J. a-piece-as a Legacy; and the Queſtion was, Whether the Executors ſhould have the 
Surplus to their own Uſe, or ſhould diſtribute according to the Statute of Diſtributions. 
For the Executors it was inſiſted, that the Surplus ſhould be Part of his Perſonal Eſtate, and 
go to them, and that he meant them to their own Uſe; and his giving them a Legacy of 


1000, TIER cannot alter the Caſe, for the Surplus perhaps might be g and there- 


NE, | | fore 


E err on La r 
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Executorſhip. 


| fore he gave FE the rodl. that they might at all Eben be fare of ſomething, . not 
b to exclude them of the Benefit of the Surplus; and this being a Deviſe of the Surplus after 

' Debts and Legacies paid, cannot be a Truſt in them, for then all their Truſt is performed: | 
; when Debts and Legacies are paid. On the other Side it was ſaid, that the Words in the 

of. - Will, that the Surplus ſhould be Part of his Perſonal Eſtate (and go to his Executors) were 
if . | only intended to exclude the Heir, who elſe would have had it, and not to give any greater 
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wh Intereſt to his Executors than they would have had otherwiſe ; and of the ſame Opinion was 
0 | | my Lord Chancellor, and dec:eed accordingly. Abr. Ca. Eg. 244, 245. 
(HERA What the And the Heir ſhall have the Glaſs Windows, the Wainſcot that is fixed by Nails or gere e 
[ (1 8 Heir ſhall Furnaces of Lead or Braſs faſtened to the Walls, or in the Ground, Lead fixed to the Houſe, _ 
b . Doors within or without that cre hanging, Locks, Keys, though the Executor hath the 
Leaſe for Years of the Houſe; allo the Heir muſt have the Trees, and the Deeds belonging 
to the Inheritance. Ney's Max. 107. 4 Co. 63, 64. 11 Co. 50. 3 Danv. Abr 366. 
| The Executors ſhall not have the Deeds which concern the Inheritance, but the Heir. 
| Roll. Abr. 915. 3 Danv. Abr. 366. 1I Vin. 144. 
1 | And if they are in a Cheſt, the Executors ſhall have the Cheſt, and the Heir the Deeds. 
{ Did. : 
| | If a Cheſt with Deeds be ſiat, the Heir ſhall have the Cheſt alſo; but if it be not Hut, 
4 the Executor ſhall have the Cheſt. Bid. cites 41 E. 3. 2. Fitz. Detinus 40. Br. Charters de 
i} ih terre 13. 14 H. 4. 30. Fitz. Detinue 35. The Words in Roll are ſeit encloſe —ne ſoit encloje, 
1 | If the Teſtator recovers in Deiinue for Deeds in a Box, the Executor ſhall have the Exe- 
1 | cution of this and the Damages and Coſts, and not the Heir. Roll. Ar. 91 5. 3 Danv. 


; | Ar. 366. II Vin. 144. 
4 ut if the Teſtator recovers a ſpecial Deed, the Heir ſhall have Execution of this and of 15 


it if b the Damages, if the Deed cannot be had. Bid. 
| 15 | If a Man delivers a Deed to another to re-deliver to him and his Heirs, not having any 
1 Title to the Land, his Heir ſhall not have this Deed, but his Executors, becauſe this was but 


a Chattel in him without Land. Bid. 11 Vin. 145. 
If a Man buys ſeveral Fiſhes, as Tenches, Breams, Carps, Sc. and ſtores his Pond with 


1 What Things 

143 by | the Heir ſhall them, and dies, the Executor ſhall not have the Fiſh, but the Heir, who has the Water. 
1 q! wks: and not N. Abr. 916. 11 Vin. 166. Co. Lit. 8. a. They ſhall go with the Inheritance, becauſe 
1 9 they were at Liberty, and could not be gotten without Induſtry, as by Nets and other En- 
1 gines, otherwiſe it is if they were in a Trunk, or the like. Co. Lit. 8. a. 

WIT If a Man dies ſeiſed of a Park, the Heir ſhall have the Deer, and not the Executor. Roll. 
bt 6 Ar. 916. II Vin. 166. Co. Lit. 8. a. So i caſe of a Warren or Dove-houſe, the Conies 


and Doves ſhall go to the Heir. Co. Lit. 8. 4) 
If one has a Leaſe for three Lives to him ahd his Aſſigns, this is no Chattel, nor ſhall 


go to the Executor or Heir, but to him that firſt enters and claims it as an Occupant i in caſe 
no Aſſignment was made in the Life of the Leſſee. Wentw. Off. of Ex. 77. But ”= before 
concerning Occupancy, p. 16. and the Statutes relating thereto, P. 19. 

Where one is ſeiſed in Right of his Wife of Land, and is attainted of Treaſon or Felony, | 
the Profit thereof accruing to the Crown is but a Chattel; and though the King * it to 
one and his Heirs, yet it ſhall go to his Executors. Wenteo. Off. of Ex. 78. 3 

If one poſſeſſed of Land for a Term of Years only, grants a Rent out of the ſame to A. 
and his Heirs, or the Heirs of his Body, yet the Rent ſhall go to his Executors, and not to 
any Heirs, for being derived out of a Chattel, it cannot be any Freehold or Inheritance, bur 
a mere Chattel. Wentw. Off. of Ex. 29. 

So if one ſeiſed in Fee leaſes for Years, reſerving a Rent, and deviſes the Rent to 4. and 
A. dies, his Executor, and not his Heir, ſhall have it. Dyer 5. 6. | 

In ancient Time the Heir was permitted to have an Action of Debt upon a Bond made 
to his Anceſtor and his Heirs, but the Law is otherwiſe at this Day. Co. Lit. 8. 32. 

The Wife after the Death of her Huſband muſt have her Paraphernalia, (i. e. her wear- 
ing Apparel, which is neceſſary and convenient for one of her Station and Character) and not 
the Executors of her Huſband. But ſhe ſhall not have exceſſive Apparel, the Executors ſhall 
have them. Koll. Abr. 911. 3 Danv. Abr. 358. II Vin. 178. | 

If the Huſband delivers to the Wife a Piece of Cloth to make a Garment, and dies, although 
it was not made into a Garment in the Life-time of the Huſband, yet the Wife ſhall have ir, 
and not the Executors of the Huſband, becauſe it was delivered to her for this Intent; but 
againſt the Debtee of the Huſband the Wife ſhall have no more Apparel than is convenient. 
Roll. Abr. 911. 3 Danv. Abr. 358. 11 Vin. 179. 

And a Chain of Diamonds and Pearl worth 3701. being uſually wore by a Woman who was 
the Daughter of an Earl of Ireland, and a Baron of England, and the Wife of a Knight 


and Serjeant at Law of the King, ſhall be Bona boos. ſo that the Huſband cannot 
4 | deviſe 


Paraphernalia. 


=_ 


_—_ 
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deviſe them from the Wife, but the Deviſe ſhall be void. Lord Haſtings a and Demelas Trin. 
8 Car. B. R. Upon a ſpecial Verdict, the Defendant having married the Wife of Sir Jobn 
Davis, who uſed the Chain in the Life of Sir John, Hel. 'g9 Car. B. R. it was argued per 
Cur, and Richardſon and Croke thought the Wife ſhould not have them, though no Debts, 


becauſe of the Deviſe, viz. that ſhe ſhould not have them againſt the Will of her Huſband, 
becauſe they were not neceſſary for her, though convenient. But Jones and Barkeley econtra, 


becauſe convenient for her to wear; but Jones thought ſhe ſhould not have them as Parapher- 
nalia, but by the Law of Reaſon and Convenience. But all the Court agreed ſhe ſhould 
have her neceſſary Apparel as Paraphernalia, and the Huſband could not deviſe them from 


her, becauſe neceſſary that ſhe ſhould not go naked, &c. Roll. Abr. 911, 912. 3 Danv. 


Ar. 358. See ſame Caſe Cro. Car. 343. Jen. 332. 11 Vin. 178, 179. See 2 Atk. Rep. 


1 Gold Chains, twenty⸗ eight Dozen of Gold Buttons, and an Agat, were allowed to 


be Paraphernalia of a Viſcounteſs. Moor 213. 2 Leon. 166. 


But after all that has been ſaid concerning the Intereſt of an Executor, if one makes his 


Will, and appoints an Executor, and gives him 107. or no Legacy, [Q] nor makes any 
| Diſpoſition of the Reſidue of his perſonal Eſtate after Debts and Legacies paid, this Reſidue 
| ſhall not go to the Executor, but ſhall be diſtributed to the neareſt Kin to the Teſtator, or 


their Repreſentatives ; for the Teſtator is eſteemed to die inteſtate as to that Henne; and 
therefore an | Adminiſtration ſhall be granted * the Reſidue, [2%] 


0) An Executor 's Power. 


| PH H D Power which an Eaccutoe has is wholly by the Will ; and therefore he may releaſe 


an Action, Debts or Duties, or do any Thing as Exccutar before the Probate of the 
Will, if he afterwards proves it; but before Probate he cannot bring Actions for Debt, Sc. 
due to the Teſtator, for he muſt ſhew the Teſtament proved under the Seal of the Ordinary, 
at leaſt when he declares, he may take the Goods and Chattels to himſelf, or give Power to 
another to ſeiſe them for him; yet he cannot make a Teſtament of the Goods he has as Ex- 


ecutor before the Property is altered; neither can Executors make a Diviſion of the Goods 


amongſt themſelves till the Property is altered. Plowg. 25 278, 280. 5 Co. 28. 9 Co. 38. 


Co. Lit. 292. b. Ney's Max. 103. Wentw. Off. of Ex. 4 


If an Obligee releaſes to the Executor of the Obligor 122 Probate of the Will, it is a 


good Releaſe if he proves the Will after. Roll. Abr. 917. 9 Vin. 202. 


If an Executor before Probate of the Will brings an Action of Debt upon an Obligation 


due to him as Executor, but when he declares he ſhews it in Court proved, it being proved 
after the Action brought, yet the Action is well brought, becauſe he was Executor before 


Probate, though by Law he is not permitted to ſue before Probate; yet this being proved, 
the Impediment is removed ab initio, for by his ſhewing the Will to the Court he hath ſatiſ- 
fied the Ceremony which the Law requires. Roll. Abr. 917. 9 Vin. 203. 

An Infant Executor after ſeventeen Years of Age has as much Power as another Executor 


of full Age; but he is diſabled to do any Thing to his own Hurt; and therefore if he re- 
| leaſes a Debt before he receives it, the Releaſe is void, though it might have been good 


upon Payment; and if an Infant before ſeventeen Years of Age aſſents to a Legacy before 


the Debts are paid, the Aſſent is void; or if he do any Act that will be a Devaſtavit, or a 


Waſting of the Goods, in another Executor of full Age, it ſhall not bind him; he cannot 
ſell a Leaſe for Years, which he hath as Executor, before he is twenty-one Years 'of Age, if 


he does, ſuch Sale ſhall be void. 5 Co. 27, 2g. Cro. Car. 490. Co. Lit. 264. 6. 
A Feme Covert Executrix may do any lawful Act which another Executor may do, but 
| ſhe cannot prejudice her Huſband by releaſing a Debt before it is paid, by ns to a 
Legacy before the Debts are paid, Sc. yet the Huſband may do it. 5 Co. 27. 


If the Goods of the Deceaſed are kept from the Executor, he may ſue for them in the 
Spiritual Court, or at Common Law. 


If one ſeiſed of a Meſſuage in Fee-ſimple, Fee: tail or for Life, hath Goods in his Houſe, 


and makes his Executors, and dies, his Executors ſhall have free Entry, Egreſs and Re- 


greſs, to carry the Goods out of the Houſe (to whomſoever it doth belong) in a reaſonable 
„Tine, . 


One Executor Bo ſell a Leaſe for Years, and the Sale ſhall biad the other. Roll. Abr. 924. 


0 07 Af. See Athyns's Rep. 137. 2 4 57, 204. 


belonged to the Teſtator at the Time of his Death in any Part of the World, and 


: which comes to the Hands of the Executor. Aſſets are — Goods and Chattels to make 


Vor. ol | V | | the 


| WA (from the French Word Aﬀez, enough) are all the Goods and Chattels which a gets, 1 
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ccc not be accounted Aſſets. The Das of other Men in the Hands of the "gg 


— - -— 


the Executor chargeable as far as the ſaid Goods and Chattels a to a Creditor or Le- 
gatee; if a Stranger takes Goods out of his Poſſeſſion, yet they are Aſſets in his Hands. | 
Aſſers in the Hands of one Executor are Aſſets in the Hands of all the Executors; but ſuch 


Thi nes as are not valuable, or not to be ſold, (as Preſentation to a Church actually void, 


cutor ſhall not be Aſſets Terms de la Ley, Tit. Aſſets. Co. Lit. 338, 374. b. Noy's Max. 104. 
If the Cattle of the Teitator do breed after his Death, the Young ſhall be Aſſets. So 


Wool growing on the Sheeps Backs, Goods and Chattels mortgaged to the Teſtator, and 5 


not redeemed, or the Money wherewith it was redeemed, ſhall be Aſſets. Off. F Ex. c. 9. 


P. 119. 
It Lands are only deviſed to be ſold, the Money and Profits of the ſaid Lands ſhall not 
be accounted any of the Teſtator's Goods. 5 Co. 34. 


If a Man deviſes Lands to be ſold by F. $ for Payment of his Debts and Lagicics, and 
makes F. S. his Executor, and dies, the Money made by F. S. upon the Sale of the Land 
ſhall be Aſſets in his Hands. Roll. Ar. 920. II Vin. 226. Lev. 224. Hard. 4096. 


But it is otherwiſe where the Land is deviſed to be ſold by the Executors and others, for 


there the Money ſhall not be Aſſets, for they are not truſted therewith as Executors. | 
Lands are deviſed to Executors for three Years for Payment of Debts, it is Aſſets in the 
Hands of the Executors; but if Lands are deviſed to be ſold for Payment of Debts, it is 


no Aſſets before ſold. Brownl. 34. 2 Brownl. 47. Wentw. Off. of Ex. 105. 

If a Man deviſes Lands held in Socage to be fold by his Executor, and that the 14 
thereof coming ſhall be diſpoſed in Legacies ſpecially expreſſed in the ſame Will, if the Ex- 
ecutor after his Death ſells the Land for Money, this Money ſhall be Aſſets in his Hands to 
the Legacies. Noll. Abr. 920. 11 Vin. 226, But not for Payment of Debts. Leon. 87. 


2 Leon. 119. Wentw. Off. of Ex. 105. 


So if a Deviſe be of ſuch Land to his 8 upon Condition to ſell it, and with the 
Money thereupon accruing, and alſo with his Perſonal Eſtate to pay his Debts, and gives 
Power by the ſame Will to his Executor to fell it accordingly, Sc. and after the Executor 


ſells it accordingly, the Money received upon the Sale ſhall be Aſſets to the Debts. Roll. 920. 
11 Vin. 226. 

Alſo all Goods and Chattels, Debts, Ec. that ate recovered by the Executor by Action 
at Law or Suit in Equity after the Death of the Teſtator, ſhall be accounted Aſſets, but not 


before they are recovered; for if the Executor do never recover, or get a Debt into his Poſ- 
ſeſſion, he ſhall never be charged, provided he hath uſed his utmoſt Endeavour to recover it, 


and cannot do it. Co. 98. Off. of Ex. c. 6. p. 92. Roll. Abr. 920. 11 Vin. 226, 227. 
Damages alſo recovered for Goods taken a" in the Life of che Teſtator ſhall be Aſſets. 


Lit. § 192. Co. Lit. 124. a. 


If an Obligee or Creditor is made Executor, the Debt is Aſſets, but he may pay himſelf 
before any other in equal or inferior, Degree. If the Obligee or Creditor makes the Obligor 
or Debtor Executor, it is a Releaſe of the Debt even in the Caſe of an Jofant. Co. Lit. | 


264. 5. Off. of Ex. c. 2. p. 43, 63. 
But his Debt ſhall be Aſſets for ſo much to o other Creditors, if there 1 is not Aﬀets beſides. 


2 Roll. Abr. 920, 921. 11 Vin. 226, 227. 
It Money due to the Teſtator is paid to a Stranger by Conſent of the Executor, it is Aﬀets 


In his Hands immediately ; and if without ſuch Conſent, and he after brings an Action for it 
againſt the Receiver, (by which he agrees to the Receipt) and recovers, it will be Aﬀers im- 


mediately without Execution, for the « original Debtor is thereby diſcharged, Salk, 207 
If the Debtee makes the Debtor and a Stranger Executors, by which the Debt is extinct 


in the Hands of the Debtor, yet it ſhall be Aſſets in his Hands to Debts, for this is extinct 


but by the Will. Roll. Abr. 920. Wentw. of Ex. 45. Yelv. 160. 11 Vin. 227. 


So if the Debtee makes the Debtor Executor, and dies, by which the Debt is extinct in 
the Hands of the Debtor, yet it ſhall be Aſſets, for that this is extinct but by the Will. 


Noll. Abr. 920, 92 1. Wentw. Off. of Ex. 45. Yelv. 160. Salk. 304. 11 Vin. 227, 
If the Teſtator was indebted to the Kirg in 134. and the King ſeiſed the Goods of the 


Teſtator in the Hands of the Executor for the ſaid Debt, and after the Executor pays the 
127. and hath the Goods re- delivered, the Value of the Goods above the Sum of 1 31. ſhall 


be Aſſets to the other Debts. - Roll. Abr. 921. 1 n. 227. 


If Executor of Leſſee for Years enters, "and receives the Profits, yet no Part thereof will 


be Aſſets unleſs what is over and above the Rent, but is received by Executor as Tertenant, 


and appropriated to the Uſe of the Leſſor. Salk. 79- 
If A. takes a Bond in Truſt for B. and dies, this is not Aﬀets 1 in the Hands. of the Execu- 


tors of A. Salk. 79. 


So 


- N * 0 
* A a ; c 
WS ö * an bo Has xa Edt r 
PPP.0b0b0u0T0TuTTT0T0TGT0TPT(TGTPTb 


— — — — — . —— —— —ͤ—ñää—ẽ 2. 


A Execurozihip. 


4243 


| 80 if the Obligee aſſigns o over a Bond, and covenants not to revoke it, and dics, this is 
not Aſſets in the Hands of the Executors of the Obligee. Salk. 79. 
I Money is brought into the Prerogative Court, and there delivered to the Executor as 
due to the Teſtator, and preſently after in the ſame Court, by Order thereof, and the ſame 
Day he pays it to a Creditor of the Teſtator, and after ſuch Payment and upon the ſame Day 
another takes out a Writ upon Plene Adminiſtravit pleaded, this Maney will be taken to be 
Aﬀets, tho? perhaps by ſpecial Pleading the Defendant might have been aided. Dyer. 208. 
A Bond of the Teſtator in the Hands of an Executor is not Aſſcts till recovered, becauſe 
but a Choſe in Action; but if an Executor releaſes the Debt, he has made it Aﬀets in his 
Hands to the Value of the whole Bond. Om. 36. 


Goods diftrained or impounded are not Aſſets in the Hands of an Executor. Cro. Eliz. 2 3. Pound. 


If an Executor puts in Suit a Bond of 100 J. for Performance of Covenants, and the Par- 
ties ſubmit to an Award, and it was awarded, that the Obligor ſhould pay 70 J. in full Satiſ- 
faction, and that the Executor ſhall releaſe, which is done accordingly, the Executor ſhall be 
taken to have Aſſets to the Value of the whole 100 J. and though by the Award compelled 

to releaſe, it was his own Act to ſubmit to the Arbitrament. 3 Leon. 53. 
If a Treſpaſſer take Goods in the Life of the Owner, ſo that they were never more than 
a Choſe in Action to his Executor or Adminiſtrator, they are not Aſſets till recovered ; 
\ Otherwiſe if taken after his Death. Cro. Eliz. 8 10. 
If A. for Money due from the King takes a Debenture in the Name of B. and A. makes 
C his Executor, and dies, and C. procures B. to releaſe and ſurrender this, and for the ſame 
Money C. takes a new Debenture to himſelf, this is no Aﬀets in the Hands of B. nor Deva- 
ſtavit in C. the Executor. Goulſ. 115 

If an Executor being of full 1 upon Receipt of all Principal and Intereſt due releaſes 
the Bond, it is no Devaſtavit, and Aſſets only for the Money received, becauſe nothing done 
but what in good Conſcience ought to be. Cro. Car. 491. 


If a Man makes A. his Executor during the Minority of B. and makes B. his Executor 


after his full Age, and after B. comes to full Age, and takes upon him the Executorſhip of 
the Will, the Goods of the Teſtator which are in Specie in the Hands of A. after the Exe- 
cutorſhip of B. are Aſſets in the Hands of B. though B. never had the Poſſeſſion thereof, for 
he may have Trover and Converſion for them againſt him. Roll. Abr. 92 1. 11 Vin. 227. 
If an Executor after he comes of full Age proves the Will, and releaſes all Actions to 
him who was Adminiſtrator during his Minority, and who then had Goods in his Hands of 
the Teſtator's, this is Aſſets in the Hands of the Executor, for the Law preſumes he hath 
received as much as he releaſed. But it was ſaid, that if an Executor releaſes an Account, 
and it was uncertain what he ſhould recover, it is not Aſſets; but if it can appear or be 
proved, that ſo much was due, it is Aſſets. Cro. Eliz 43. 

If an Executor of his own Wrong to whom 20 J. is owing ſeiſes Goods to the Value of 
twenty Pounds, intending to pay himſelf a Debt of that Value, this ſhall be Aſſets in his 
Hands, to make him chargeable to any Creditor or Legatee, if he alters the Property of any 
"Thing belonging to the Teſtator, as by laying down his own Money in Lieu of it, it belongs 
to him; if one recovers againſt an Executor a juſt Debt of an hundred Pounds, and the Ex- 


| ecutor compounds for ſixty Pounds, he ſhall not be allowed a hundred Pounds, to defraud 


other Creditors. 5 Co. 30. 8 Co. 132, 133. 
- Though a Plantation be an Inheritance, yet being in a foreign Country, it is a Chattel to 
pay Debts, and a Thing that is Teſtamentary. 2 Yin. 358. 
By Stat. 29 Car. 2. c. 3. An Eſtate for the Life of another ſhall be Aﬀets in the Hands of 
the Heir or Executors, and Truſts in Fee-ſimple ſhall be Aſſets in the Hands of Heirs. 
Aſſets ſhall be always intended till the Executor alledges the Want of them in Excuſe. 
Co. 
| 9 po La Al the Debts and Legacies are paid, that which remains belongs to the Executor by 
Virtue of his Executorſhip, but the Intereſt which the Executor hath as Executor in the 
Goods of the Teſtator before Probate of the Will, and before ſuch Payments, is different 
from the Intereſt which every one hath in his own proper Goods ; for then an Executor, as 
Executor, cannot by Will give away the Goods, but his Executor alſo ſhall be Executor to 
the firſt Teſtator. [Q. of a mere or nude Executor.] Neither can the Goods which a Man 
| hath as Executor be liable to pay his own Debts; but if an Executor alters the Property 
from the Teſtator to himſelf by paying a Debt to the Value of ſuch particular Goods named 
by him, Dyer 185, 187. or by paying the Rent, and receiving the Profits of a Leaſe, or 


Part of the Profits received equal to the _ the Goods and Profits received equal to the 


Rent are his own. 30 31. | 2 
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(K) The Office and Duty f an Pxecutor. 


S firſt to bury the Teſtator in a decent Manner, crevaliing to his Rank and Character, 
but with Regard to his Eſtate left after Debts paid; for funeral Expences that are unrea- _ 
ſonable ought not to be allowed out of the Teſtator's Eſtate. Whatever the Executor lays 
out extravagantly, if there is not enough to pay Debts, he muſt bear it at his own Expence. 
Funeral Charges that are neceſſary muſt be paid before Debts and SEEN Dr. and Stud. 
Dial. 2. c. 10. p. 129. Roll. Abr. 226. II Vin. 300. | 
2. The Executor muſt prove the Will before the Ordinary, either by common Form by 
his own Oath, or by Witneſſes beſides his own Oath, if any that have Intereſt call him to 
do it; and though a Will is proved in common Form, or per Teſtes, it muſt be exhibited in 
the Office belonging to the Eccleſiaſtical Court, to be kept by the Regiſter; and a Copy 
thereof in Parchment is to be delivered to the Executor under the Ordinary's Seal, which 
Copy in Parchment ſo ſealed is called the Probate, but it is rather the Certificate of the Pro- 


bate. 2 Inſt. 488. Perk. 486. 9 Co. 37, 38. 


A Will may be proved before the Ordinary which contains Goods and Lands, though : 
formerly a Prohibition uſed to be granted as to the Lands. If there is a Deviſe of Lands 
and Tenements of Freehold in the Teſtament, it is proper allo to mw the Will by Wit- 


neſſes in the Court of Chancery. Vent. 207. 6 Co 23. 
The Probate of the Will, with Reſpect to Goods and Chattels, is neceſſary; ; for though 
as to Freehold Lands deviſed it is not at all material to prove the Will before the Ordinary, 


yet as to Goods and Chattels it is neceſſary, to give the Executor Power to bring Actions, 


and to confirm the Acts which he did as Executor before Probate. Roll. Ar. 117. Noy's 


Max. 103. 
If all the Goods of the Deceaſed, which comprehtends Spe e as Bonds, Statutes, Sc. 


| (2%. of a Leaſe for Years) be within the ſame Dioceſe in which the Teſtator lived and died, 


the Executor muſt prove it betor- the Biſhop of the Dioceſe, -or his Commiſſary, or before 
the Archdeacon, or his Official, according as the Compoſition has been made with the 
Biſhop, or as Preſcription direct s. Dyer 305. Roll. Abr. g08, 90g. 

But ſometimes the g utor has been obliged to ſhew how an e Sie. has Panic : 
to prove a Will, whereas the Power of the Biſhop, or his Commiſſary, will be allowed of 


Couiſe. Pers. 491 492. 
Debts without Specialty are to be accounted Goods i in that Dioceſe where the Debtor lives. 


Vide Canon. 92. 
If all the Goods and Chattels lie in a peculiar Turifdidien, then the Will ought to be 


proved before him that is Judge of the Peculiar. If ſome Part of the Goods is in a Dioceſe 


and Part in a Peculiar of the ſame Dioceſe, there mult be two ſeveral Probates. [Q.] Cro. 


Jac. 718, 719. 
But if the Goods are within two Peculiars ichn the ſame Dioceſe, then the Will muſt 


be proved before the Archbiſhop of the. Province. And ſo before the Archbiſhop, if there 
are bona Notabilia, i. e. If the Teſtator had Goods and Chattels at the Time of his Death of 
the Value of five Pounds, or more, lying in another Dioceſe beſides that wherein he lived 
and died. Lev. 78. 
In ſome Places Lords of Manors have the Probate of the Wills of their Tenants within 
the Manor by Cuſtom Time out of Mind. 5 Co. 73. 9 Co. 37. Therefore it is to be ob- 


| ſerved, that if Probates of Wills or Letters of, Adminiſtration are denied in the King's 


Ba and thereof an Iſſue joined, it ſhall be tried by a Jury, and not by Certificate of 
the Ordinary, becauſe this Power of the Ordinary was not originally of Eccleſiaſtical Cogni- 
zance. 2 Inſt. 231. 9 Co. 31, 40, 41. | 
By the 21 H. g. c. 5. The Fees for the Probate of Teſtaments are limited, and the Ordi- 
nary may convene Executors to prove the Teſtator's Will, and to bring in an Inventory. 
By the 23 H. 8. c. 9. A Man is not to be cited out of his Dioceſe, or peculiar Jurſdic- 
tion, to prove a Will, or to take Letters of Adminiſtration, unleſs there are bona Notabilia. 
3- The Executor ſhould make an Inventory of all the Goods and Chattels of the Deceaſed 
at the Time of his Death, with their Value, and of all Debts due to him, which ought 
to be made and appraiſed in the Preſence of the Executor, or by two or more of the Cre- 
ditors, or two of the next of Kin, or in their Default by two or more of the Neighbours or 
Friends to the Deceaſed ; and then the Executor muſt deliver the ſame upon Oath to the Or- 
dinary, unleſs the Ordinary gives him Time to bring in the Inventory, or upon good Cauſe 
diſpenſes with it. Until the Inventory is made and brought into the Office of the Ordinary, 
it ſhall be preſumed, that the Executor hath Aﬀets to pay all the Debts of the Teſtator. 
[V7] CS, 
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"Eh 6 Executozlhip. 
4. Ir is the Executor 8 Office and Duty to pay Debts and Tara A Bond or other Se- Debts and 


Xe for Payment is to be accounted Payment. Hb. 250. 2 Vent. 
All Debts muſt be paid before Legacies, In Payment of Debts this Order muſt be 1. Debts. 


on 
After the Charge of the Funeral, Inventory, Oppoſition by a Caveat and the Probate, 


he King, i is, to be preferred for his Due upon Record and Specialty. Off. of Ex. c. 12. p. 179. 


Roll. Abr. 927. Bac. L. Trafts 161. 11 Jin 300. 
2. Then the Forfeitures for not burying in Woollen are to be allowed out of the Eſtate of 


the Deceaſed before any Statute, Judginent, or other Debt, Legacy, or any other Duty 


whatſoever. Per Stat. 30 Car. 2. c. 
All Money due for Letters to the Polt- Office ſhall be paid before any Debt due to a 


8 Perſon. Per Stat. ꝙ A. c. 10. 


4. Afterwards Debts duè to private Perſons upon Judgments againſt the Teſtator in any 
Court of Record, without any Conſideration of firſt or laſt. 4 C9. 60. 5-Co. 28. 
But by Sat. 4 F 5 M.& M. c. 20. Judgment not doggeted ſhall = affect Lands or 


Tenements as to Purchaſers or Mortgagees, or have any Preference agairſt Heirs, Executors 
or Adminiſtrators, in their Adminiſtration of their Anceſtors, Teſtators. or Ioteſtates Eſtates, 


= 1. amongſt Judgments, he that firſt ſueth Execution ſhall be preverrecy but before Exe- 


cution it is at the Election of the Executor to pay whom he will firſt. 


5. Then Statutes or Recognizances, thoſe forfeited before thoſe that are for Performance a . 


Covenants, Sc. not broken; otherwiſe amongſt Statutes and Recognizances the Executor 


may give Precedency, as he pleaſes, before Execution, 4 Co. bo. 5 Co. 28, 29. Off. of Ex. 
g. 12. P. 201, Sc. Contra Cro. Fac. 734. 822. 

6. Then Debts due for Arrearages of Rent upon Leaſes, Sc. in Writing, (though ſome ſay 
upon parol Leaſes too) becauſe it favours of the Realty in Regard of the Profits received, for 


the Leſſor may diſtrain and pay himſelf, whether the Executor will or no. Off of Ex. c. 12. 


P. 209, 210, 211. 2 Vent. 184. Bac. L. Tratis 161. 3 Lev. 267. 
7. Then Debts due upon Specialties, as 9 Bills Penal, or ſingle Bills ſealed 


without Penalty. Off of Ex. 204, &c. 


And 8thly, Debts due upon Bills or Notes unſealed, or verbal Contracis; for weve is no 


Difference betwixt Notes and Shop-Books, &c. Some prefer a Debt due for Wages of Ser- 
vants, that are within the Statute of Labourers, before Debts due upon Shop- Books. Roll. 


Ar. 927. 9 Co. 87, 88, 89, 90. 11 Vin. 303, 
ſn ſuch an Action where the Teſtator might wage his Law, the Executor is not bound to 


pay; therefore they are not chargeable. in an Action of Debt, as they may be in an Action 


of the Caſe, where no Wager of Law is allowed, except in Detinue. 
Nete, That amongſt Debrs that are of equal Degree, the Executor may always pay him- 


ſelf firſt. Plowd. 543. Off. of Ex. p. 204, Ec. 


But an Executor of his own Wrong cannot retain, as before mentioned. 5 Co. 30. 


2 Ventr. 180. 


And thoſe Creditors that at firſt commence their Suit are to be paid firſt. [A=] If not 


thoſe that firſt get Judgment and Execution againſt him; thoſe Debts that are due are to be 


paid before thoſe that are not due, or before thoſe whoſe Day of Payment is to come. Noy's 


Max. 104. Dr. & Stud, Dial. 2. c. 10. Roll. Abr. 926, 927. 11 Vin. 302. Bac. L. Trafts 101. 


Yet (notwithſtanding what has been ſaid concerning the Commencement of Suit firſt, and 


thoſe whoſe Day of Payment is to come) Executors will ſometimes confeſs Judgment pre- 
ſently to a Friend for his Debt, (for he is not bound to ſtand Suit) and plead dilatory Pleas 


(to. wit, ſuch confeſſed Judgment) to a Stranger's Debt, that his Friend may be firſt paid 


pon Execution. 


But if Judgment for a hundred Pounds is ſuffered to ſtand to an Agreement, and the Plain- 
tiff compounds for ſixty, the Judgment for the whole Sum will not be allowed to keep off 


other Creditors, as before- mentioned. 8 Co. 133. 9 Co. 110. 


If no Suit is begun, the Executor may make a voluntary payment of the whole Debt to 


any one Debtor in equal Degree, though he hath no Aſſets left to pay unto another any Part 


of his Debt. Debts due to the King otherwiſe than by Matter of Record, as for Sale of im- 
ber, Amerciaments in his Courts-Baron, Sc. are like the Debts due to a Subject. Sed vide 


Stat. 33 H. 8. c. 39. 


The ſame Order throughout is to be obſcived by Executors of Executors. 
If the Executor pays in any other Order, he muſt pay the Debts of a higher Does out 


of his own Eſtate, if he hath not Aſſets to pay all the Creditors. 
After all the Debts are paid in ſuch Order as directed, the Executor muſt pay Lee 2 Legacies, 


Dr. & Stud. Dial. 2. c. II. 8 Co. 136, 9 Co. 88. 
Vel. | 0:9 - | Ane 
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And herein the Rotor may prefer himſelf if any Legacy i is given to I though there 


is nothing left to diſcharge the other Legacies. Afterwards he may pay what Legacies he 


pleaſes firſt, though there is not enough to ſatisfy all the Legatees, or he may pay to each of 
the Legatecs a Part of their Legacies in Proportion with the other Legatees, if there is not 
enough to pay every one his whole Legacy. This is the faireſt Way; for it is not here as 
in the Caſe of Debts due from the Teſtator; the Executor may not know the Number of the 
Debts, and therefore ſhall be allowed to pay thoſe which come to his Knowledge firſt ; but 
here the Legacies are all known as ſoon as the Will is 82 Plowd. 545- Of of Ex. 
c. 12. p. 204, Sc. 2 Vent. 358, 360. | 

Bur if there is a ſpecifick Legacy, or any particular Thing given in Specie, as a Leaſe, 
a Horſe, a Silver = „Sc. this muſt be delivered accordingly before any other Legacy, if 
there are Aſſets. N Ex. c. 19. p. 317 

If there is 5 to pay all the Legacies, they muſt be all paid. 

If one binds himſelf and his Executors in an Obligation, Sc. to perform a ceitain Thing, 


and in his Will gives divers Legacies, and dies, leaving Goods ſufficient only to pay this 


Account. 


Overſeers of 
a Will. 


Waſte by 
Executor. 


Executor de 
ſon tort, who. 


Obligation when it is forfeited, this Obligation ſhall be no Bar to the Legacies, becauſe it is 
uncertain whether it may ever be forfeited. Roll. Abr. 928. 11 Vin. 303. 
The Executor therefore may make a Delivery upon Condition (v7z.) to return the Legacy, 
if the Obligation, &c. is ever forfeited, and the Penalty recovered. 2 Vent. 358. 
If there is not enough to pay Debts, or more above Debts, the Legatces muſt loſe their 


Legacies. 


By Stat. 29 Car. 2. c. 3. No Executor or Adminiſtrator ſhall be charged on a ſpecial Pro- 
miſe to anfwer Damages out of his own Eſtate, unjefs ſome Note thereof be in Writing, 
and ſigned by the Party to be charged, or ſome other by him authorized. 

5- The Executor muſt paſs his Account before the Ordinary concerning the Goods and 


Chattels of the Teſtator. 9 Co. 39, 40. 


The Inventory ſhews what is his Charge, and the Account muſt be his Diſcharge for ſo 
much as he can prove to be laid out in Payments for funeral Charges, making the Inventory, 
Probate of the Will, Debts and Legacies; this Account will difcharge him of all Suits in 


the Spiritual Court, but will not diſcharge him of Suits at Common Law, for there each 


Particular muſt again be proved. 

By Stat. 1 Fac. 2. c. 17. Executors muſt not he called to an Account ex officio, Ge. | | 
By Stat. 4 C 5 Ann. c. 16. An Action of Account lies againſt the Executor or Admi- 
niſtrator of a Guardian, Bailiff, Receiver, &c. and the Auditors ſhall examine the Parties 
upon Oath, and ſhall be allowed as the Court ſhall judge reaſonable, by the Party on whoſe 

ſide the Balance ſhall be. 

If one maketh Overſeers in his Will, they have no Power to execute the Will, or to in- 
termeddle with the Goods; they may give Counſel and Advice, and if Executors will not 
be prevailed on to do their Duty, the Overſeers may complain of them in the Spiritual Court. 


Off. of Ex. C. I. P. 13, 14. 
Laſtly, if an Executor does waſte or miſ-employs the Eſtate of the Deceaſed, or fells the 


Goods of the Teſtator at an Under-value, though by Submiſſion to Arbitrators, or does not 


obſerve the Law which directs him in the Management thereof, by paying what ought not 
to be paid, or by not obſerving the right Order of Payment, or doth any Thing by Negli- 
gence or Fraud againſt his Truſt; it is a Devaſtavit or Waſte; and he ſhall be charged ſo 
much upon the Devaſtavit returned by the Sheriff De Bonis proprizs upon his own Goods, as 
if it were for his own proper Debt. Terms de la Ley, Tit. Devaſtavit. Noy's Max. 104. 
Off. of Ex. c. 13. p. 226, & c. & Co. 133. 
Where there are many Executors, the Fraud or Negligence of one ſhall not be chargeable 


upon the Reſt. Off. of Ex. c. 13. p.231. Roll. Abr. 929, 930. | 

If the 2 Executor dies, his Executors or Adminiſtrators are chargeable, (See Stat. | 

But 3 it is not 0 with Adminiſtrators, for they have but one Authority, which muſt be 
executed by all joined together. Off. of Ex. c. 13. Pp. 232. Contra Roll. Abr. 920. 

An Executor de ſon tort, is he that is neither lawful Executor or Adminiſtrator, and yet 
acts as an Executor. 

As when he takes in his Hands the Goods of the Deceaſed, and uſes or converts them to 
his own Uſe, and alters the Property by Gift, Sale, &c. though he has Letters Ad colligen- 
dum bona defun#ti, for the Ordinary himſelf has no Power to give or ſell them. Terms de la 
Ley, Tit. Adminiſtrator. Roll. Abr. 918. 5 Co. 32. a. 33. 6. 

Or where he has a Writ Ad colligendem granted by the Commiſſary, in which Aae 
is given Ad vendendum & venditioni exponendum bona inteſtaii peritura, & gue ſine detrimenio 


ſervari non poſſunt, & ad computum inde reddendum; by Force of which he tells Grain; this is 
| | ſuch 


ſuch an Adminiſtration by which the Defendant ſhould be charged of his own Wrong, for 
the Ordinary himſelf could not do this. Roll. Abr. 918. Went. Off. of Ex. 250. 
Or if he delivers the Goods of the Deceaſed to Creditors or Legatees in Satisfaction of 


their Debts or Legacies; or receives any Debt due to the Deceaſed, and gives a Releaſe for 


the ſame; or releaſes any Debt due to the Deceaſed before it is paid; or pays any Debt due 
from the Deceaſed, except it be with his own Money. Noy's Max. 102. 5 Co. 31, 32, 33. 
8 Co. 135. 9 Co. 39. Noll. Abr. 918. | | 
If Leſſee for Years in Reverſion dies inteſtate, and his Wife aſſigns the Term, and after 
takes out Adminiſtration, and aſſigns to another, the firſt Aſſignment is void, for upon 
ſuch Term no Entry would be made, nor could there be an Executor de fon fert thereof. 
Moor 26. | 5 
But where ſuch Termor dies Inteſtate, and one enters and poſſeſſes himſelf thereof, he 
thereby becomes Executor de ſon tort. Style 406, 432. 2 Med. 274. | 
If an Executrix makes a fraudulent Gift of all her Teſtator's Goods, and yet continues 
the Poſſeſſion thereof, and marries, and dies, and the Huſband being poſſeſſed of Part thereof 
pays Legacies, he is chargeable as an Executor de ſon tort. Cro. Eliz. 405. 
If Leſſre for Years dies Inteſtate, and one enters, he thereby becomes an Executor de ſor 
tort, and if he commits Waſte an Action of Waſte lies againſt him. 3 Lew, 35. | 
If a Woman after the Death of her Huſband takes more of her Apparel than is con- 
venient, ſhe is Executrix of her own Wrong. Koll. Abr. 918. Vide poſt. as to ber Para- 
Pbernalia. | . | 
A Woman Executrix adminiſters, and takes Huſband, and they are after divorced Cauſa 
præconutractus, and the Wife appeals from the Sentence, and pending this Appeal the Huſ- 
band adminiſters the Goods, and the Wife dies, the Appeal not being determined, and the 
Adminiſtration of the Goods is granted to another, whether the Hufband may be charged as 
Executor of his own Wrong for the ſaid Adminiſtration, Dubitatur, Roll Abr. 918. 


of an Executor 


En Executor de ſon tort cannot retain to ſatisfy his own Debt, yet upon Plene Adminiſtravit The Power 
he may give in Evidence Payment of juſt Debts, and though in an Action brought by the yh eng 


Tightful Executor or Adminiſtrator he cannot plead Payment of Debts, Sc. to the Value, 
yet upon the General Iſſue pleaded, ſuch Payments ſhall be recouped in Damages. Carth. 

203; 104. 5 . | 

Z makes a Will, and J. S. Executor thereof, and after makes a latter Will, and thereof 
makes J. D. Exccutor, and dies, and after J. S. proves the firſt Will in the Prerogative 
Court, and there this is allowed, decreed and publiſhed for a Will, and after J. S. admi- 
niſters the Goods of the Teſtator, by Force of this, for half a Year after, and within this 
Time, B. who was bound by Obligation of 1001. to the Teſtator, pays the Money to J. S. 
he not having Knowledge of any other laſt Will, and thereupon J. S. gives a Releaſe, and after 
the Probate of the firſt Will is repealed, and the Will itſelf diſannulled, and the laſt Will 


proved, * this Payment made and Releaſe is no Bar of an Action upon the ſaid Obligation = — fs 
lowd. Com. 


by J. D. the laſt and true Executor, becauſe it does not lie in the Power of, the Ordinary to 
make another Executor than he who is made Executor by the Teſtator himſelf; and though it be 
miſchievous to him who pays the Money, and the Executor who proved the Will before he 
knew of the laſt Will ; yet the Miſchief would be as great on the other Part, it the Ordinary 
| ſhould have Power to make another Executor than he who is the true Executor made by 
the Teſtator, and he ſhould have Power to diſpoſe of the Eſtate of the Teſtator. Adjudged 
upon the Advice of all the Judges, M. 16 Car. 2. B. R. Greves and Weigbam; for the Ordi- 
nary has no Power to grant Adminiſtration, or to give any other Power to diſpoſe of the 
Eſtate of the Teſtator, where he e an Executor. Roll. Abr. 919. 

If an Executor de ſon tort poſſeſſes hitaſelf of Goods of an Inteſtate, and ſells them, and 
after takes out Adminiſtration, this Sale is good by Relation. Moor 126. | : 
An Inteſtate's Widow took his Goods into her Hands, and by the Direction of his Son 
| fold them, and the Son after took out Adminiſtration, and paid the juſt Debts of the In- 
teſtate upon Specialties, as far as all the Inteſtate's Goods amounted to. An Action was 
afterwards brought againſt the Wife as Executrix de ſon tort, who pleaded Plene Adminiſtra- 
vit, and ſhewed the ſpecial Matter in Evidence; upon which it was adjudged that ſhe ſhould 
not be charged, but that the Plaintiff ſhould be barred; for this Action being brought after 
the Adminiſtration committed, and when ſhe was chargeable for thoſe Goods to the Admi- 
niſtrator, and when the Adminiſtrator had fully ſatisfied in paying the Debts of the Inteſtate 
as far as all the Goods of the Inteſtate amounted unto, it is not Reaſon ſhe ſhould be charged 
againſt the Plaintiff, for then ſhe ſhould be double charged, viz. to the Adminiſtrator, and alſo to 
the Credi'ors; alſo it is not Reaſon that more ſhould be ſatisfied out of the Goods of the Inteſtate 
unto the Creditors than the Goods of the Inteſtate amounted unto, and ſo much being ſatisfied 
by the Adminiſtrator, they ſhould not have more; but if the Action had been brought * 
. | I | cr 
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Who fhall be An Executor of his own Wrong 


| her before the Adminiſtrator had fully adminiſtred all in Debts, peradventure it might have 


been otherwiſe, for ſhe having gained Goods into her Hands, is chargeable for them as Exe- 

cutor de ſon tor Demeſne, until ſhe gives Satisfaction for them to the true Adminiſtrator, or 

ſhe herſelf ſatisfy for the true Debts to the Value; whereupon it was adjudged for the De- 
x | | \ 


fendant. Cro. Car. 88, 89. 
ſhall be bound to pay Legacies as well as Executors of 


chargeable as Rj ght. | 


Fxecutors. 


If a Woman Executrix takes Huſband who waſtes the Goods, and the Wife dies, by ihe 
Common Law there is no Remedy againft the Huſband ; but in this Cafe by the Eccleſi- 


altical Law the Huſband ſhall be puniſhed and compelled to make Execution. : 
And if an Executor waſtes the Goods, and dies, his Executor ſhall not be charged for 


them; for Actio perſonalis moritur cum perſona. Roll. Abr. 919, 920. not even in the Cafe 


of the King. 2 Lev. 110. Vent. 292. ſed vide Stat. 30 Car. 2. c. 7. & 4& 5 V. & M. 


poſt. | : | | | 1 5 
If an Executor of his own Wrong waſtes the Goods, and dies, his Executor ſhall not be 


charged. Roll. Abr. 920. | | | | | ; 
If an Executor durante minore ætate waſtes the Goods, after the Age of the Infant, he ſhall 


be charged upon the ſpecial Matter, and not as an Executor of his own Wrong, becaufe he 

had a lawful Authority to that Time. Ney 86. | 
Although an Executor ge ſor: tort is not chargeable to Creditors further than he has re- 

ceived, yet for his tortious Intermeddling the rightful Executor may have an Action againſt 


him, and ſhall recover Damages, though not according to the Value of the Goods, becauſe 


what he has lawfully paid ſhall be recouped. Skin. 274. Carth. 104. Vent. 349. 
So that if a Man dies Inteſtate, and a Stranger takes the Inteſtate's Goods, and uſes or 


ſells them, he is an Executor of his own Wrong, and muſt be ſued as Executor; for no 


one can be an Adminiſtrator of his own Wrong, no Action lying againft an Adminiſtrator by 


Common Law. 5 Co. 33, 82,83. vide Stat. 31 Ed. 3. c. II. 


But if there is a legal Executor Who has proved the Will, or if a legal Adminiſtration is 


granted before the Stranger intermeddled, a Stranger cannot be an Executor of his own 
Wrong, but is a Treſpaſſer againſt the Executor, &c. becauſe the rightful Executor may be 


charged, and the Goods taken by the Stranger out of his Poſſeſſion are Aﬀets in his Hands: 


Vet though there be an Executor or Adminiſtrator, if the Stranger takes the Goods, claim- 


ing to be Executor, pays and receives Debts, Sc. he may be charged as Executor of his own 


Wrong by ſuch expreſs Adminiſtration; but all lawful Acts which he doth as Executor of 
his own Wrong are good, and he muſt anſwer only as far as he acts. 5 Co. 33, 34. | 


An Executor of his own Wrong cannot retain for his own Debt againſt another Creditor, 
becauſe then the Creditors would ſtrive amongſt themſelves to ſeiſe the Goods of the Te- 


ſtator. 5 Co. 30. 


By the Stat. 4 & 5 Eliz. c. 8. If one obtained Goods or Debts of an Inteſtate, or any Re- 


leaſe or Diſcharge of any Debt or Duty to him belonging, by procuring by Fraud Admi- 
niſtration to be granted to a Stranger of mean Eſtate, and without a valuable Conſideration 


from him, taking ſuch Grant and Releaſe, he ſhall be chargeable as Executor of his own 
Wrong, ſo far as the Value of the Goods or Debts ſo obtained or releaſed ſhall amount 


unto, but may deduct Money owing to him from the Inteſtate, and other Payments by him 
made, which lawful Executors or Adminiſtrators ought to have made. ES” 


And by Stat. 30 Car. 2. c. 7. reciting, That the Executors and Adminiſtrators of ſuch 


Perſons who had poſſeſſed themſelves of conſiderable Perſonal Eſtates of other dead Perſons, 


and converted the ſame to their own Uſe, had no Remedy by the Rules of the Common Law 
to pay the Debts of thoſe Perſons whoſe Eſtate had bren converted by their Teſtator or In- 


teſtate, which had been found very miſchievous, and many Creditors defeated of their juſt 


Debts, although their Debtors leſt behind them ſufficient to ſatisfy the ſame, with a great 


Overplus, # 7s enaZted, That all and every the Executors and Adminiſtrators of any Perſon 
or Perſons, who as Executor or Executors in his or their own Wrong, or Adminiſtrators, 


hall waſte or convert any Goods, Chattels, Eſtate or Aſſets of any Perlon deceaſed, to their 
on Uſe, ſhall be liable and chargeable in the ſame Manner as their Teſtator or Inteſtate 


would have been if they had been living. ES | 3 5 
And by Stat. 4 & 5 V & M. c. 14. reciting, That foraſmuch as it had been a Doubt 
whether the ſaid Act extended to any Executor or Executors, Adminiſtrator or Adminiſtra- 
tors of any Executor or Adminiſtrator of Right, who for want of Privity in Law were not 


before anſwerable, nor could be ſued for the Debts due from or by the firſt Teſtator or In- 
teſtate, notwithſtanding that ſuch Executors or Adminiſtrators had waſted the Goods and 


Eſtate of the firſt Teſtator or Inteſtate, or converted the ſame to his or their own Ule; for 


Remedy whereof, 7t is enafted, That all and every the Executor and Executors, Admini- 
: St | | ſtrator 
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Ch. 3. f. 6 Adminiſtration and Diſtribution. — 145 


3 or Adminiſtrators of ſuch Executor or Adminiſtrator of Right, who ſhall waſte or 


convert to his own Ule Goods, Chattels or Eſtate of his Teſtator or Inteſtate, ſhall from 
henceforth be liable and chargeable 1 in the ſame Danner as his or their Teſtator or Inteſtate 
ſhould or might have been, | 


B 
Of acquiring | Perſonal Eftates, &o. y Adniniftration and Diſtribution. 
See Alkyns's Rep. 19 10 51. 2 Atkyns's 151, 439. 


| PRopery in Goods may in ſome Meaſure be acquired by Letters of Adminiſtration ; as 


that if he pays'the Inteſtate's funeral Expences or Debts with his own Money, he may 
retain ſo much of the Goods in Kind of the Inteſtate as is equivalent to the Money paid, and 
ſhall have the Property therein, Sc. (See what Intereſt he has in the Tnteſtate*s Goods, &c. 
poſt.) But now he muſt not have the Surplus of the Goods and Chattels of the Inteſtate 


after his Debts, &c. paid, (though an Executor may of the Goods of the Teſtator) for it muſt 
be diſtributed according to the Statutes, &c. hereafter mentioned, by which Alteration in 
the Law, thoſe who receive their Shares of ſuch Surplus acquire ſo much of the Inteſtate's 


Eſtate by Diſtribution. 


(A) Adnieifration. what, and who is an Amin: iftrator, 


Dminiſtration is the Management (committed by the Ordinary in Writing under Seal) Adminiftra- 
A of the Goods and Chattels of one that dieth Inteſtate, or by not appointing an Execu- tion, what. 


tor in his Will, or where the Executor refuſes to prove his Will. Terms de la Ley, Admini- 
tration. 2 Inf. 397. | 


He to whom ſuch Management i is committed is called an Adminiſtrator, or if committed Adminiſtrator 


to a Woman ſhe i is $called an Adminiſtratrix. | or Admini- 


ſtratrix, who. 


(8) By whom Adminiſtration may be granted, 


N Adminiſtration i is to be granted by the Biſhop of the Dioceſe, or Archdeacon, or By whom to 
Judge of the peculiar Juriſdiction where the Party whoſe Goods are to be adminiſtred be granted. 


| lived at the Time of his Death; but a Judge of a Peculiar ought to ſhew his Grant, how 


he has Power to grant it. Cro. 791. 2 Cro. 556. 
Regularly, he that ſhall have the Probate of a Will ſhall have the Grant of an Admini- 


tration when the Party dieth Inteſtate; and if there are Bona Notabilia, the Adminiſtration 


muſt be granted there where the Probate of a Will in ſuch a Caſe is to be granted, (viz.) by 


the Archbiſhop of the Province. In the Time of the Vacation of a Bimoprick, the Guardian 


of the Spiritualties may grant the Adminiſtration. 
The Ordinary upon good Cauſe may alſo revoke an Admisiſtration. i 
By the Star. 31 Ed. 3. c. 11. Where one dies Inteſtate, (i. e. either in Fact where be makes Power given 


no Mill, or in Law whether he makes @ Will, and the Executors refuſe before the Ordinary, or \? ELIE 


by Stat, 
all die Inteſtate. 9 Co. 40. a.) the Ordinaries ſhall depute the next and moſt lawful Friends pry ER 


of the Inteſtate to adminiſter his Goods ; which Deputies ſhall have an Action to demand and 11. 


recover the Debts due to the Inteſtate in the King's Courts, to enable them to adminiſter, Ec. 
and ſhall anſwer alſo in the King's Courts to others, to whom the ſaid Inteſtate was bound, 


in the ſame Manner as Executors ſhall anſwer; and ſhall be accountable to Ordinaries as Ex- 


_ ecutors are in Caſe of a Teſtament. 


This AQ gave Power to Ordinaries to grant Ad miniſtrations, which they could not do How the Law 
before; for originally the King, who is Parens Patriæ, and has the ſupreme Care to provide 2 
for all his Subjects, that every one ſhould enjoy that which he ought to have, uſed by his tatute. 
Officers to ſeiſe the Goods of the Inteſtate to preſerve and diſpoſe of them for his Burial, and 


for Payment of his Debts, and for Advancement of his Wife and Children, if he had any, 
andi if not, thoſe of his Blood. And afterwards this Care and Truſt was committed to the 


Ordinaries, but no Power was given to Ordinaries to ſell or diſpoſe of the Goods either to 


his own Uſe or the Uſe of any other, though the Goods were in Danger of Periſhing, but 


only to the Uſe of the Deceaſed, as to pay his Debts, c. 2 Inſt. 398. 9 Co. 38, 39. 
Neither could the Ordinaries bring Actions for 3 of the Debts of the Ia eſtate, 


though an Action lay againſt them at Common Law, or their Committees, by the Name 


of Executors, if they intermeddled with the Goods, and would not pay the Debts. After 
Vor. „„ 3 P | Poſſeſſion 
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Poſſeſſion of Goods they might have an Action of Treſpaſs for carrying them away, or be- 

fore Poſſeſſion fue for them in the Spiritual Court. 8 Co. 135. 9 Co. 39, 40. 2 Juſt. 398. 
hat Altera- But now by the ſaid Statute of 31 Ed. 3. ſix Alterations are made; three as to the Ordi- 
tions the laid naries, and three as to the Adminiſtrators. | | | 5 
Statute has I. As to the Ordinary. Firſt, Whereas before the Statute he was not compellable to grant 
_ Adminiſtration, now by the Act of Parliament he is commanded and thereby compelled to 
grant Adiminſtration, Secondly, He mult grant it to the next and moſt lawful Friends, (i. e. the 
next of Blood, who are not attainted of Treaſon or Felony, Sc.) But the Stat. 21 H. 8. c. 5, 
(which ſee poſt.) gives Power to the Ordinary to commit Adminiſtration to the Wife of the 
Inteſtate, or to the next of Blood, or to both, and ſo as to the Wife has altered the Act of 
31 E. 3. Thirdly, The Ordinary himſelf has not greater Intereſt in the Goods by this AR, 
but has a greater Power than he had before, in this only that he may appoint Admini- 
ſtrators, who ſhall have by this Act greater-Intereſt and Ability than they had before the 

Act. 9 Co. 39, 40. F 

Under the Word Ordinary Commiſſaries, Archdeacons, Officials, and other Eccleſiaſtical 
Judges are comprehended fpr this Purpoſe within the Meaning of the Act. 5 
II. As to the Adminiſtrators. Firſt, the Adminiſtrators have by this Act a greater Intereft 
in the Goods, Cc. than the Ordinary ever had, and as abſolute a Property in the Goods and 
Chattels as Executors have, which they had not before this Act. [ But now ſee the SiFtute f 
Diſtribution, poſt.] Secondly, Adminiſtrators ſhall recover the Debts, and have all Actions 
as Exccutors may have, which they could not do by the Common Law. Thirdly, Admi- 
niſtrators ſhall anſwer to Actions, Fc. in the ſame Manner as Executors, and be accountable 

to the Ordinaries as Executors are, 9g Co. 40. 4. 6. i 5 
By Stat. 21 H. 8. c. 5. In Caſe any Perſon dies Inteſtate, or the Executor refuſes to prove 
the Teſtament, the Ordinaries ſhall grant Adminiſtration of the Goods of the Perſon de- 
ceaſed to the Widow of the ſame Perſon deceaſed, or to the next of Kin, or both, as the 
Ordinary ſhall think fit, taking Security for the true Adminiſtration thereof; and in Caſe 

where divers Perſons claim the Adminiſtration as next of Kin, which be in equal Degree of 

Kindred to the Perſon deceaſed, the Ordinary hath Election to accept any one or more ma- 

king requeſt; or where but one or more of them, and not all, being in equal Degree, make 
Requeſt, the Ordinary may admit the Widow, and him or them only making Requeſt, or | 

any one of them, at his Pleaſure. | ER 
Now, as before it is obſerved, this Act as to the Wife has altered the 31 Ed. 3. c. 11. and 
as to the next Kin, where an Executor refuſes to prove the Teſtament, the Statute ſuppoſes 
that ſuch an Inteſtate's Intent was to prefer the Kin; but if he makes a reſiduary Legatee, 
that Preſumption is taken away; in that Caſe the reſiduary Legatee ſhall have the Admini- 
ſtration, who is to have what remains after the Debts and Legacies are paid.“ An Admini- 
ſtration Durante minore #tate of an Executor is not within the Statute, or of Neceſſity to be 
granted to the Widow of the Teſtator, nor Adminiſtrator + Pendente lite. Hob. 250. Vent. 
219. 2 Lev. 36. | Ps 1 DT | | 
An Adminiſtrator Pendente lite about a Will may bring Actions. 2 Stra. 917. 2 Vill. 
Rep. 576. Fitzgib. 202. Barnard. K. B. 423. See Andr. 366. 1 


I” 


(C) To whom Adminiſtration may be granted. 


How the Law OW the Law is thus as to whom Adminiſtration ſhall be granted: It ſhall be 
is now, granted, | | OP | 
As to who 1. To the Huſband of the Wife's Goods and Chattels, as of a Leaſe for Years. 
my admini- 2. To the Wife of the Huſband's Goods and Chattels. 4 Co. 51. | 
; But an Adminiſtration may be granted to the Father before the Widow. T. Raym. 93. 
Show. 351. | | | = | 
Admiiſirltion to the next of Kin ſhall be repealed at the Suit of the Huſband ; otherwiſe 
of the Wife. Ld. Raym. 685. Be 55 | 
And a reſiduary Legatee ought to be preferred before the Widow in an Adminiſtration 
cum Teſtamento annexo. Vent. 217, 218, 219. 2 ee 
If there is no Huſband nor Wife living, then, 
3. To the Children, Sons or Daughters. a | x 


* Adminiſtrator durante minori ætate of an Executor ought to new that the Executor is under the Age of 17. But 


the Omiſſion is aided by Pleading over. I. d. Raym. 409. 
+ Adminiſtrator pendente lite muſt aver that the Conteſt continues. 2 Ld. Raym. 1071, 


3 ä | 
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4. If Children die firſt, to the Father, or if the Father is dead, to the Mother. 3 Co. 40. 
If there be Grandfather, Father and Son, and the Father dies Inteſtate, the Son ſhall have 
the Adminiſtration, and not the Grandfather. Ar. Ca. Eg. 249. 2 Vern. 125. And if no 
Father or Mother, then, | | | | 
5. To a Brother or Siſter of the Vbole Blood; and for Want of them, 
56. To Brother or Siſter of the Half Blood, for they are all next of Kin in equal Degree. 
Style 74, 75, 102. And if none of the Half Blood, then, | 
F. To the next of Kin, Uncle, * Aunt or Couſin; and if none of theſe deſire the Admini- 
ſtration, but refuſe it, which they often do, becauſe the Inteſtate*s Debts are greater than the 
Eſtate will bear, then, | Es 5 | 
8. To a Creditor. Bac. L. Trafts 160. And for want of all theſe, EE 
9. To any other Perſon or Perſons, at the Diſcretion of the Ordinary; or the Ordinary ee, He | 
may ex officio grant to a Stranger Letters Ad colligendum bona defun#ti ; or the Ordinary may Sendum. 
take them into his own Hands, to pay the Debts of the Deceaſed, in ſuch Order as an Exe- 
cutor or Adminiſtrator ought to pay them; but he or the Stranger who has Letters Ad col- 
ligendum cannot ſell them without making themſelves Executors of their own Wrong. Dyer | 
256. Roll. Ar. 918. Vent. 350. 8 Co. 135. 9 Co. 39. | 4 
If one has made a Will, and after the Death of the Teltator the Executor proves it, and tion de bois 
then dies Inteſtate, the Ordinary muſt grant Adminiſtration De Bonis non, Sc. viz. non admi- non, &c. 
niſtratis to ſome other Perſon, Roll. Ar. 907. 11 Vin. 55. ; 
An Executor obtains an Award of Execution on a Scire Fe the Adminiſtrator De Bonis 
non muſt bring his Scire facias on the original Judgment. 2 Ld. Raym. 1049. 
Tf an Executor has not proved the Will of the Teſtator, and dies, his Executor is not Ex- 
ecutor of the firſt Teſtament, but Adminiſtration cum teſtamento annexo muſt be granted: But 
where an Executor has proved the Will, and dies, making an Executor, the ſecond Executor 
may be Executor to the firſt Teſtator. Roll. Ar. 907. II Vin. 55. 
Let if an Adminiſtrator dies Inteſtate, or makes an Executor, his Adminiſtrator or Exe- 
cutor ſhall not be Adminiſtrator or Executor to the firſt Inteſtate or Teſtator, but the Ordi- 
nary is to grant a new Adminiſtration, or an Adminiſtration de bonis non, Sc. of the Goods of 
the firſt Inteſtate or Teſtator ; therefore where an Adminiſtrator has Judgment, and dies, his 
Executor cannot ſue out Execution upon that Judgment, for none ſhall have Execution of 
that Judgment but he who ſhall be ſubject to the Payment of the Debts of the firſt Inteſtate, 
to which the Executors of the Adminiſtrator are not ſubject. 5 Co. . 5 | 
If an Executor refuſes to prove a Teſtament, or if the Teſtator has appointed no Execu- Adminiſtra- 
tor, Adminiſtration muſt be granted cum ięſtamento annexo to the next of Kin, G&c. ES = 
If an Infant is made Executor, Adminiſtration muſt be granted cum teſtamento annexo to nexo. 
his Guardian or next Friend Durante minore ætate; but ſuch Adminiſtration ceaſes when the 
Infant is ſeventeen Years of Age, and ſo it does if an Infant Executrix marries a Huſband of 
full Age before ſhe is ſeventeen Years of Age. 2 Inſt. 398. 5 Co. 29. 6 Co. 67 
If an Infant is intitled to an Adminiſtration, it muſt be granted to another Durante minore 
| eetate, becauſe till he is of full Age he cannot enter into a Bond with Sureties to adminiſter 
faithfully, as required by the Stat. 22 & 23 Car. 2. c. 10. but before that Statute the Admi- 
niſtration ceaſed at ſeventeen Years of Age. | | | | f 
An Adminiſtrator Durante minore ætate may bring Actions, but he cannot ſell any of the Actions by 


Dur ar ite mi- 
nore ætate. 


Goods of the Deceaſed, unleſs it is upon Neceſſity, as for the Payment of the Debts, Sc. bim. 


or for fear the Goods, ſhould periſh. He cannot let a Leaſe if the Grant of the Adminiſtra- ” 


tion is ſpecial, as Ad opus, commodum et utilitatem Executoris durante minore ætate, & non aliter, Leaſes. 

Sc. but if the Grant of the Adminiſtration is general without ſuch Reſtraint, ſuch an Admi- 

niſtrator may let Leaſes, c. Q. Noy's Max. 106. Roll. Abr. 910. Cre. Eliz. 718, 719. 

On Judgment againſt an Adminiſtrator Durante minore etate a Scire facias lies againſt the 

Executor, &c. when of Age. Ld. Raym. 265. 1 = 

MMandamus lies not for an Adminiſtrator Durante minore ætate. 2 Stra. 892. 
An Adminiſtration may be granted Durante abſentia extra Regnum, or pendente lite, which Adminiſtra- 

is as good as an Adminiſtration Durante minore ætate. En | be Dmg 
Adminiſtrator Durante abſentia muſt aver in his Declaration, that the Executor is abſent — reg 

in Parts beyond the Sea. 2 Ld. Raym. 1071. : pendente lite. 

If Adminiſtration is granted to two, and one dies, yet the Adminiſtration does not ceaſe, Where Admi- 

for it is not like a Letter of Attorney to two, where by the Death of one the Authority ceaſes ; SO on. 

but it is rather an Office; and Adminiftrators are enabled to bring Actions in their own e 

Names, they come in the Place of Executors, and therefore the Office ſurvives. 2 Vern. 514. 


— — —äꝗ—ů Ué 


* The Aunt denied a Prohibition to ſtay the granting Adminiſtration to the Great Grandmother. Ld. Raym. 686. 
F A Creditor who has had Admizittration may retain againſt the next of Kin. Ld, Raym. 689. 


ies Abdmintſtration and Diſtribution, 


(D) The Intereſt of an Adminiſtrator in the Goods, &c. of the Inteſlate. 


A* Adminiſtrator by Virtue of his Adminiſtration has Intereſt in all the Chattels Real 
and Perſonal of the Inteſtate, and in all the Goods and Chattels either in Poſſeſſion or 
Action, in- like Manner as an Executor in the Goods of the Teſtator deceaſed. And all theſe 
Goods and Chattels which belonged to the Inteſtate at the Time of his Death, and which 
come to the Hands of the Adminiſtrator, ſhall be Aſſets, or ſufficient Goods and Chattels to 
make him chargeable to the Creditors as Executors are to Creditors and Legatees, but before 
they come to his Hands he is not chargeable. Roll. Abr. 919. 2 Inſt. 398. II Vin. 214. 
By Cuſtom of the City of London, if a Contract is made by a Citizen of London to pay 
Money to another Citizen, and he who ought to pay dieth Inteſtate, the Adminiſtrator ſhall 
be bound to pay it as if it were by Obligation. 5 Co. 82. * | . 
But though an Executor ſhall have all the Reſidue or Surpluſage of the Goods and Chattels 
after Debts and Legacies paid, by Virtue of his Executorſhip, it is otherwiſe in Caſe of an 
er Admi- Adminiſtration, for an Adminiſtrator can take no Advantage by his Adminiſtration, (unleſs 
— "_ may by paying his own Debt firſt, (2 Roll. Abr. 922.) if it is equal in Degree with others, or by 
5 taking the Goods and Chattels as they are appraiſed) becauſe the Surpluſage muſt be diſtri- 
buted amongſt the next of Kin, if there are any Kindred, according to the Statute of 22 & 
23 Car. 2. c. 10. hereafter mentioned. 3 5 
If a Debtor takes Adminiſtration of the Goods and Chattels of his Creditor, this ſhall not 
diſcharge the Debtor, but his Debt ſhall be Aſſets, becauſe the Iateſtate did no act to free 
him from the Debt, whereas by making a Debtor Executor the Teſtator doth thereby releaſe 
the Debt. 8 Co. 136. Roll. Abr. 922. II Vin. 261. But the Duty remains, and is Aſſets. oY 
Co. Lit. 264. b. | 5 3 ee | „ . 
When an Adminiſtrator (as well as an Executor) has paid funeral Charges, Debts, Cc. with 
his own Money, he may retain ſo much of the Goods of the Inteſtate in Kind according to 
the Value, and ſhall have Property in them. = : ef 


(E) The Power of an Adminiſtrator. 


E can do nothing till an Adminiſtration is granted to him, except Acts of Neceſſity and 
Charity. See before concerning Executors de ſon tort. | = | 

But an Executor has his Power from the Will, and may act in many Caſes before Probate, 

(of which ſee before concerning the Power of Executors). | . = 

After the Adminiſtration is granted, the Power of an Adminiſtrator is almoſt equal with 

that of an Executor; yet if there are many Adminiſtrators, one of them cannot ſel] Goods, 

releaſe Debts, Sc. without the other, but they muſt all join, becauſe they have but one Au- 
thority. Noy's Max. 106. Bac. L. Tratts 162. 8 | 


(F) The Office and Duty of an Adminiſtrator ; and therein bow, to whom, ond of 
what Diſtribution is to be made. Og 


See Athyns's Rep. 66, 115 70 118. 


T H E Office and Duty of an Adminiſtrator is the ſame as that of an Executor, as to the 

| Burial of the Deceaſed, Payment of funeral Charges, making an Inventory, Payment 
of Debts, and paſſing the Account. And as an Executor muſt take a Probate of the Will, 
ſo the Adminiſtrator muſt apply to the Ordinary for Letters of Adminiſtration, upon grant- 
ing of which he muſt enter into a Bond to make an Inventory, Cc. as hereafter mentioned. 


Bond to By Stat. 22 & 23 Car. 2.c. 10. All Ordinaries and Eccleſiaſtical Judges (upon granting 
make. Adminiſtrations) muſt take Bond of the Adminiſtrator, with two or more Sureties, (Qu. Ot 


an Adminiſtrator cum teſtamento annexo) with Condition, that the Adminiſtrator ſhall make a 
Inventory. true and perfect Inventory of all the Goods and Chattels of the Deceaſed, and exhibit it into 
Adminiſter, the Regiſtry of the Ordinary's Court by ſuch a Day, and to adminilter according to Law, 
m_ nm = to —_ a * and juſt Account thereof, and to make Diſtribution of the Surpluſage as 
olloweth, (viz. | | fs 
How Dis. One Third to the Wife of the Inteſtate, the Reſidue among his Children and ſuch as 
bution is to be legally repreſent them, if any of them are dead; except ſuch Children (not Heirs at Law) 
made, who had any Eſtate by Settlement of the Inteſtate in his Life-time equal to the other Shares, 
If their Shares are not equal to the other Shares, thoſe Children ſhall now have fo much of 
the Surpluſage as ſhall make the Eſtate of all to be equal. But the Heir at Law ſhall have 
an equal Share in the Diſtribution with the other Children, without any Conſideration of what 
he hath of Land by Deſcent, or otherwiſe, from the Inteſtate, „ 1 


* 
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Tf there are no Children, nor legal Repreſentatives of them, one Half of the Inteſtate's 
Goods and Chattels ſhall go to the Wife, the Reſidue equally to the next of Kindred to the 
Inteſtate in equal Degree, and thoſe that repreſent them. If there is no Wife, all ſhall be 
_ diſtributed amongſt the Children; if no Child, all ſhall be diſtributed amongſt the next 
of Kin, to the Inteſtate in equal Degree and their Repreſentatives. (But ſee Stat. 1 Fac. 1. 


c. 17. poſt.) | | 
No Repreſentative ſhall be admitted amongſt Collaterals after Brothers and Siſters Chil- 


"arm. | | 
On the ſaid Statute, the Queſtion was on the Clauſe, That if there ſhould be no Repreſen- 
tations among Collaterals beyond Brothers and Siſters Children, whether it be intended of Brothers 
and Siſters to the Inteſtate, or whether, when Diſtribution falls out amongſt Brothers and 
Siſters, though remote Relations to the Inteſtate, Repreſentation ſhall be admitted; and the 
Court held, that the Repreſentation ſhould be only between Brothers and Siſters to the In- 
teſt ate. Ar. Ca. Eq. 249. 2 Vern. 233. Salk. 250. 

If one dies Inteſtate, leaving a Grandmother, and Uncles and Aunts, the Grandmother is 
intitled to the Perſonal Eſtate, in Excluſion of the Uncles and Aunts. Abr. Ca. Eq. 249. 


„ | : 
Security muſt be given by thoſe to whom ſuch Diſtribution ſhall be made, to refund to 
the Adminiſtrator in Caſe Debts afterwards appear, as mentioned by the Lord Chancellor in 


the Caſe of Edwards and Freeman, poſt. | 
A Man died Inteſtate, leaving a Brother of the whole Blood, and Siſter of the half Blood; 
and it was held, that the Siſter of the half Blood ſhonld come in for an equal Share with the 


Brother of the whole Blood. Mod. 209. Vent. 316. 2 Lev. 173. Vern.q37. 2 Lern. 124. 


Show. Parl. Ca. 108. 2 Vent. 317. | | 
y Stat. 29 Car. 2. c. 3. The Act of the 22 & 23 Car. 2. c. 10. ſhall not extend to the 
Eſtate of a Feme Covert that dies Inteſtate, but that their Huſbands ſhall have Adminiſtration 


of their Perſonal Eſtates, as before the making of the Act; and the Huſbands are not com- 

pellable to make Diſtribution of their Perſonal Eſtates. _ = 

By Stat. 1 Jac. 2. c. 17. If after the Death of the Father any of his Children ſhall die In- 
teſtate without Wife or Children in the Life of the Mother, every Brother and Siſter, and 


the Repreſentatives of them, ſhall have an equal Share with the Mother. 

A. had three Brothers, one died, leaving three Children, another two, and the third five: 

then A died Inteſtate ; and it was reſolved, that Diſtridution ſhould be per Capita, and not 
per Stirpes; and that all the Children ſhould have equal, becauſe none take by Way of Re- 

Preſentation, but all as next of Kin. Abr. Ca. Eg. 249. | 

If a Man makes his Will, and his Son Executor, but makes no Diſpoſition of the Surplus 
of the Perſonal Eſtate; the Son dies without proving of the Will; the Teſtator is dead In- 
teſtate as to the Surplus, and the ſame ſhall be diſtributed amongſt the next of Kin of the 


Teſtator. 2 Vern. 634. | | 
F. on the Marriage of the Daughter of B. covenanted, in Caſe of a ſecond Marriage, to Of bringing 
into Hotchpot 


pay the firſt Son by the firſt Wife 5007. there was a Son and ſeveral other Children of the prone 
firſt Marriage; the Father died Inteſtate; and it was held, that the Heir muſt bring the che Stars of | 


| 5001. into Hotchpot, although in Nature of Purchaſer under a Marriage- Settlement. 2 Yer. Diſtribution, 
63 8, 639. 6 | and of Diftri- 


| The great Caſe between Edwards and Freeman, Mich. 1727, on the Statute of Diſtributions —— 
was thus: 3 | h 
F. on his Marriage entred into Articles, in Conſideration of the ſaid Marriage, and of — 
4000 J. Portion, to ſettle ſuch an Eſtate to the Uſe of himſelf for Life, Remainder to his of the Chil- 
intended Wife for Life, Remainder to the firſt and other Sons of the Marriage ſucceſſively dren of tb 
in Tail Male, Remainder to Truſtees for 1000 Years (in Truſt) to raiſe Portions for Daugh- Inteſtate. 
ters in Caſe there were no Sons; that is to ſay, if but one ſuch Daughter 50007. and if two 
or more, then 6000/7. equally between them, to be paid at their reſpective Ages of eighteen 
Years, or Days of Marriage, which ſhould firſt happen; and 80/. per Aun. Maintenance in 
the mean Time to each Daughter, with Remainder to his own right Heirs, and gave a 
Bond of 100007. Penalty for Performance of Covenants: The Marriage took Effect, and they 
had Iſſue one Daughter only, one of the Plaintiffs, and no Son; then the Wife died, and 
afterwards F. married a ſecond Wife; and on that Marriage made a Settlement of this Eſtate 
amongſt others; but neither the ſecond Wife, nor her Truſtees, had any Notice of the Ar- 
ticles made on the firſt Marriage. Afterwards F. died Inteſtate, leaving a Son and a Daugh- 
ter by his ſecond Wife, and left a Perſonal Eſtate to the Amount of 200007. and upwards ; 
the Daughter by his firſt Wife, at that Time, was about twelve Years of Age, and ſome 
Time ſince intetmarrying with the Plaintiff, they brought their Bill to have an Account of 
the Perſonal Eſtate of F. and their diſtributory Share thereof; and the only Queſtion was, 


Vox. I. Qq whether 


- . 
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whether the 50007. ſhould not be looked upon to be ſo far an Advancement of the Daughter 
of the firſt Marriage, that if ſhe would have any farther Share of her Father's Perſonal Eſtate, 
they muſt bring this 50007. into Hotchpot, upon the ſeveral Clauſes and Intent of the Statute 
of Diſtribution, 22 & 23 Car. 2. | 5 | | : 
Argued for Plaintiff, 1. That they were intitled to a diſtributive Share of the Father's Perſo- 
nal Eſtate, without Regard to this 50007. which was no Advancement either within the Words 
or Meaning of the Act of Parliament, which intended only an Advancement of Children 
after they come in eſſe, and when they were about being married or diſpoſed of in the 
World; but this, if any, was an Advancement long before the Plaintiff was born, and when 
it was wholly unknown and uncertain whether there ever would be ſuch a Daughter. 
2. That it was likewiſe contingent and uncertain, after ſhe was born, whether ſhe would 
ever be intitled to this Fortune or not; for if ſhe had died before eighteen or Marriage, it 
would have ſunk into the Inheritance for the Benefit of the Heir at Law, according to the 
Caſe of Pawlett and Pawlett, 2 Vent. 366. and ſhe was but twelve Years of Age at the Time 
of her Father's Death, and therefore might have died before ſhe was intitled to this 5000}. 
3. That her diſtributive Share of her Father's Perſonal Eſtate veſted in her immediately 
on her Father's Death, or not at all; and then it could not be deveſted out of her, by the 
Accident of her attaining eighteen, or being married, whereby this 50007. became due. 
4. That this 5000/7. was a Debt upon the Father's Eſtate, which ſhe was intitled to as a 
Creditor or Purchaſer, in Conſideration of her Mother's Marriage and Portion ; for which 
was Cited the Caſe of Fraſt and Feaſt, 3 April 1726, where on a Marriage-Treaty Sir F. F. 
covenanted to leave his Wife 2000. at his Death, 20007. to his eldeſt Son, and 1000 J. 
a- piece to his younger Children; and afterwards being a Freeman of London, died, leaving 
ſeveral younger Children; and it was held in that Caſe, that the 10004. a-piece to the 
younger Children being due only by Covenant was a Debt on the Perſonal Eſtate, and not 
| being to be paid till after the Father's Death, was no Proviſion or Advancement either within 
© See the Stat. the Statute of Diſtributions, or the“ Cuſtom of London, to bar them of their Cuſtomary 
1 Jac. 1. e. 17. or Diſtributary Shares of their Father's Perſonal Eſtate, which were greatly advanced at the 
2 3 Time of his Death. | 33% ne 5 na 
don, &c. infra. 5: That this was not an Advancement within the Statute, it was urged, 1. That the Statute 
mentioned only two Caſes wherein there is to be any bringing into Hotchpot: 1f, Where 
the Child had been advanced by the Father with any Eſtate. 2dly, Where he had been ad- 
vanced with any Portion; as to the firſt, the Plaintiff cannot be ſaid to have any Eſtate by 
thoſe Articles, for the Word Efate in the Statute means Lands in Oppoſition to Portion; 
and in the latter Part of it, it is mentioned Lands by Settlement expreſly; but in the preſent 
Caſe the Plaintiff cannot be ſaid to have any Proviſion of Lands, the Settlement of the 
Lands being only in the Nature of 2 Mortgage for her Portion: Secondly, That this Por- 
tion is not within the Statute, as an Advancement by the Inteſtate in his Life-tinie, being 
neither payable nor demandable till after his Death; and therefore in the Caſe of Rowland 
and Shepherd, where the Father agreed to give in Marriage with his Daughter the Sum of 
70001. to be paid by Inſtalments of 1000/7. a Year; and the Father had paid 60007. of this 
Portion, but died before the laſt 10007. became due; and on a Bill brought for a Diſtribution 
of his Perſonal Eſtate, it was decreed by Lord Macclesfield, and affirmed by the then preſent 
Chancellor (King), that the 60007. paid was not Part of the Advancement to be brought 
into Hotchpot, but that the remaining 1000 J. was a Debt to be paid out of the Perſonal , 


Eſtate. | | | 
2. That the Statute muſt oper er the Time of the Father's Death, or within 
a Year after at fartheſt ; but in this Cafe” the Plaintiff was not intitled to her 5000/7. either 
in her Father's Life-time, or within a Year after; and is the Diſtribution to wait till it be 
ſeen, whether ſhe would attain eighteen, or be married? Suppoſe there had been a Son at 
the Time of the Father's Death who had after died without Iſſue, would this Portion have 
been an Advancement in the mean Time, ſo as to debar her of her diſtributary Share? for be- 
ing contingent at firſt, ſuch Value cannot be ſet on it in Equity, as Gameſters do on Chances; 
and if Part is to be laid up till the Contingency happens, it is no Advancement in the mean 
Time; nor is there any Inſtance that one diftributary Share ſhould be laid up to make a 
Heap. | | | RN OL, 85 | 
a, This 50007. was not a voluntary Proviſion moving from the Father; but the Plaintiff 
was a Purchaſer thereof, in Conſideration of her Mother's Portion; and ſuppoſe a Child had 
Money of his own, and agreed with his Father, in Conſideration thereof, to have a Portion 
from his Father after his Death; or if a collateral Relation had purchaſed. ſuch a Portion from 
the Father for his Child, certainly this would not be an Advancement, and the Intent of the 
Statute was to make them all equal out of the Father's Perſonal Eſtate, not out of what was 
purchaſed for them by others, or by the Mother, as in this Caſe. „„ 3 
| i 4. That 


— 
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4. That this was not a Debt originally payable out of the Perſonal Eſtate, but out of 
Lands, notwithſtanding the ro0000/. Bond for performing of Covenants; and though the 
Defendants, who claim under the Settlement made on their Mother's Marriage, ſhall not be 
affected as to the Lands thereby ſettled, for want of Notice, yet as to the Lands comprized 
therein, they ſhall be liable in the firſt Place; and if they are not ſufficient, the Perſonal 
_ Eſtate muſt be applied in Aid to make it up, by reaſon of the Bond. | | 
5. Beſides, no. Caſe, can be produced where a Portion ſettled by Marriage-Articles had 
been brought into Hotchpot as an Advancement by the Father; and yet it muſt often have 
happened that Fathers who have made fuch Settlements have died Inteſtate, and is therefore 
of great Conſequence, 3 e | 

For Defendants it was argued, 1. That in the firſt Place no Settlement being made purſuant 


to the Articles, and the Bond for Performance thereof, the Land will in no Sort be ſubject 


tthereto, but in Aid of the Perſonal Eſtate if that were deficient; and that too by the Aſ- 


ſiſtance of a Court of Equity on the Agreement, for between the Heir and Executor the 
Perſonal Eſtate ſhall be applied in the firſt Place to diſcharge Incumbrances even on the Real 


Eſtate, and would have been ſo in this Caſe where it reſted barely in Covenant, and on the 


„ Ry _- 
2. That the 5900/7: thus provided for by the Settlement was an Advancement within the 
| Meaning of the Statute, which appears throughout to intend and preſerve an Equality be- 
_ tween the Children; and if any Fineſſe of Reaſoning were made uſe of in the Conſtruction 
thereof, it ought rather to be in Support of that Intent: E | 4 


3. That the Subject Matter of the Statute was chiefly Perſonal Eſfate, and yet there is no 


Reaſon to exclude a Proviſion by a Real Eſtate; and therefore where the Statute ſays, Other 


Iban ſuch Child who ſhall bave an Eſtate by Settlement, why ſhould, not that be extended both 


to Real and Perſonal Eftate; It 1s true, the Statute is not perfectly correct according to the 
Rules of Grammar, and therefore where Portion is mentioned in the firſt Part, it is omitted 
in the ſecond; and what is called Eſtate in the firft Part, is called Land in the ſecond. ' 


4. That if the Lands are in Equity to be conſidered as a Settlement of Lands, then it is 


an Advancement according to the Act; if they are not to be conſidered as a Settlement of 
Lands, then it is an Advancement by a Portion; and as to the Objection, that this was not 
a voluntary Proviſion of the Father, but aroſe from the Contract of the Parties; it was an- 
ſwered, that the Statute makes no ſuch Diſtinction, and therefore neither ought this Court 


to make it; for the Act only intended an Equality between the Children, whether the Pro- 
viſion was voluntary or by Purchaſe; and a Child provided for either one way or other is 


Ptovided for; and it is not like the Caſes put, where a Child, either with his own or a Rela- 
tion's Money, purchaſes an Eſtate, or a Sum of Money from the Father; for this certainly 
is no Proviſion by the Father, but a direct Sale as much as it would have been to any Stranger; 


and in the Caſe of Newland and Shepherd, the Queſtion was not, whether the 6000. paid 
ſhould fiot be brought into Hotchpot, if ſhe had deſired to be let into a further Share; but 
whether the 60007. being more than her Share for the Whole, ſhe ſhould befides have the 


other 10007, and it was agreed that ſhe ſhould ; beſides there is no Pretence to ſay, that the 
Cuſtom of * Zondon is to govern an Act of Parliament. | 
5. That this Portion, though not payable till after the Father's Death, was nevertheleſs a 
| Proviſion for her by him in his Life-time, as the Act ſpeaks ; as the principal Part of it, viz. 
the Security, was executed by him in his Life-time, and as he was not at Liberty to contreul 
it; and ſuppoſe he had given ſuch a Portion at his Death, would not this be a good Provi- 


ſion within the Statute ? and here the Portion is payable as ſoon as poſſible it can be wanted, 


iz. at eighteen, or Marriage, and a Maintenance of 80/. per Ann. in the mean Time; and 
though it is true, that a Portion out of Lands ſinks in the Inheritance if the Party dies be- 


fore it becomes payable, which if it were of a Perſonal Eſtate it would not; that is not ma- 
terial, ſince the Statute makes no Diſtinction, whether the Portion is payable out of the Real 


or Perſonal Eſtate. _ ; 
| 6. That if a Bill had been brought immediately after the Father's Death for a Diſtribution, 
there would be no Inconvenience in ſetting apart a Sum to anſwer the Contingency when it 
ſhould happen, no more than in the Caſe of Debts; which is every Day done; and there 
are ſome whoſe Eſtates are not got in till ſeveral Years after their Death; and a Diſtribution 
may very properly be made thereof from Time to Time, as they come in; neither is the 
Diſtribution wholly to wait cill they are got in; and in the Caſes of Finney and Finney, and 


Lonoy and Hutchinſon, it was decreed, that the Heir at Law ſhould bring into Hotchpot 


whatever Share he received out of the Perſonal Eſtate, if he would have any more; and in 
the Caſe of Kelway and Kelway, on the Statute 21 Fac. 1. it was held, that where a Man 


died leaving a Wife and no Children, that the Wife being intitled to one Moiety of his 


Perſonal 


* See ut ſupra] 
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Perſonal Eſtate, the other Moiety ſhall be diſtributed equally between his Mother and Brothers 
and Siſters; and yet the Caſe of leaving a Wife is not mentioned in that Statute. 
: The Court were all clear of Opinion, That this was an Advancement by the Father in his 
Life-time within the Meaning of the Statute, though contingent and future, ſo that ſne 
could not have that and her diſtributory Share likewiſe; and the Maſter of the Rolls ſaid, 
that the Civil Law made no Difference between a Real and Perſons! Eſtate, but only move- 
able and immoveable ; and the Words of the Act, which ſpeak of a Proviſion made by the 
Father in his Litc-time, are very proper to diſtinguiſh between that and a Proviſion made 
by his Will; and cited the Writ De rationabili parte bonorum, and Swinb. 200. to prove, 
that a future Proviſion will exclude the Heir or any other of the Children; and cited Pawlett FF 
and Pawlejt, 2 Vent. 366. Vern. 321. and the Chief Juſtice ſaid, Suppoſe the Father had 5 
left but 2000/7. Perſonal Eſtate, it would be extremely hard, that the eldeſt Daughter ſhould _ ; 
| have her 5000/7. and a Share of the 2000 J. too. | : 5 5 
And per Lord Chancellor, the Caſe of Feaſt and Feaſt is not to be cited in this Caſe, that 
| being a Cauſe by Conſent, and the Queſtion very little conſidered ;, and he ſaid, he thought 
| any Settlement in or out of Lands, either by Annuity, Rent or Portion, would be a Pro- 
viſion within the Statute ; and that ſuch Proviſion might be valued and brought into Collatio 
| ' bonorum if they think it worth their while; that the 50001. whether called contingent or 
| not, is an Intereſt, and ſuch a one as would happen within a reaſonable Time, viz. ſix or 
ſeven Years after the Father's Death, and there was then no Son; and it was ſuch an Intereſt 
as was valuable. That the Diſtribution muſt be made as the Eſtate ſtands at the Father's 
Death, and the Parties are to give Bond to refund if Debts afterwards appear; and future 
Debts due to the Inteſtate muſt be diſtributed as they can be got in; that here the Contin- | 
gency has happened, and ſhe is now at Liberty to ſay, whether ſhe will ſtick to that Pro- FF 
viſion, or bring into the Computation of Collatio bonorum, in order to have an equal Share 1 
with the Reſt. But as to the 80/7. per Ann. Maintenance, that is not to be brought in, 
being only for. the Education and Maintenance of the Daughter, which the Parents were 
beſt Judges of, and accordingly the Decree was 3 per Lord Chancellor King, 
aſſiſted by Raymond C. F. and ihe Maſter of the Rolls, and Price and Forteſcue F. Abr. 
Ca. Eq. 249 to 254. D =P | . 
Eſtates pur And by ſaid Stat. 29 C. 2. c. 3. An Eſtate pur auler vie ſhall go to the Executors or Ad- 
auter vie. miniſtrators of the Party that had the Eſtate, and be Aſſets in their Hands, if no Deviſe be 
thereof made, or no ſpecial Occupant thereof. „ „ 
But ſince the making that Statute, Doubts having ariſen, where no Deviſe was made of 
ſach Eſtates, as to whom the Surplus ſhould belong after Debts, Sc. paid; therefore by 
Stat. 14 G. 2. c. 20. ſect. 9. it is enacted, That ſuch Eſtates pur auter vie, if there be no ſpe- 
cial Occupant thereof, of which no Deviſe ſhall have been made according to ſaid Stat. 29 
C. 2. c. 3. or ſo much thereof as ſhall not have been ſo deviſed, ſhall go, be applied and 
diſtributed in the ſame Manner as the Perſonal Eſtate of the Teſtator or Inteſtate, 
Eſtates in By Stat. 1 Fac. 2. c. 17. Such Part of any Inteſtate's Eſtate within the City of London or | | 
London and Province of York, as any Adminiſtrator has by Virtue only of being Adminifenor, ſhall be 
1 * ſubject to Diſtribution as in other Caſes, and the Cuſtom obſerved therein ſhall not be ſub- 1 
; ject to extend to it. 5 * 
By Stat. 1 Fac. 2. c. 17. No Adminiſtrator ſhall be cited to render an Account of the Per- 
ſonal Eſtate of the Inteſtate, otherwiſe than by Inventory, unleſs it be at the Inſtance of 
ſome Perſon in Behalf of a Minor, or of one having a Demand out of ſuch. Perſonal Eſtate 


as Creditor or next of Kin. 


Accounting. 


SECT: VI. 
Of acquiring Goods, &c. by Legacy. 
Fr Property in Goods, Cc. may be acquired by Legacy. | 


(A) Legacy what, and Legatee who. | See Bur. Rep. 227. 2 Buy, 271, 273. 


Ath. Rep. 500, &c. 2 Atk. 58, 22, 598, bog. 


Legacy what, A Legacy is a particular Bequeſt or Gift of Goods and Chattels to one or more by Teſta- 
ment. In ſome Caſes a Bequeſt of Lands, Sc. may be called a Legacy. Terms de la 


Ley, Verb. Legacy. 2 nſt. 8 1. N „ 
Legatee whe. A Legatee or Legataty, is he to whom the Legacy is given. | | 
And a Refiduary Legatee, is he to whom after the particular Zegacies all the Reſt of Teſ- 


tator's Goods is given. 2 1 
| | (B) To 


Ch. 3 Lene 3 
| (B) To whom Legecies are to be paid, or net. 


Legacy of 100 J. was deviſed to an Infant of about ten Years of Age; the Executor 
paid this Legacy to the Father, and took his Receipt for it; when the Infant came of 
Age, the Father told him he had ſuch a Legacy of his in his Hands, but could not pay it 6 
immediately; but however would not have him trouble the Executor about it, for that he 
would give it him: Upon this the Son reſted ſatisfied for about fourteen or fifteen Years, 
: and he and his Father carried on a joint Trade together, and then became Bankrupts; and 
* upon a Commiſſion taken out againſt the Son, this Legacy of 100 J. was aſſigned, amongſt 
5 other Things, for the Benefit of his Creditors; and the Plaintiff, the Aſſignee of the Com- 
A miſſion, brought this Bill againſt the Executor, to have an Account and Payment of the 
Legacy. And for the Defendant it was inſiſted, that this would be an extreme Hardſhip on 
him if he ſhould be obliged to pay it over again ; that he had already fairly and honeſtly 
paid it to the Father whilſt he was in good Circumſtances, and if Application had been made 
ſooner, he might have had his Recompence over againſt the Father; that the Father was by 
Nature Guardian to his Children, and ſuch Payments to him have formerly been allowed 
good, though now indeed this Court has thought fit to extend their Care farther for ſuch 
Children, and diſallowed ſuch Payments; but the Circumſtances of this Caſe were ſuch, 
that the Defendant it was hoped would not be anſwerable again for it. My Lord Chancellor 
ſaid, that if the Father had not made his Son ſuch Promiſe of Recompence, and the Son had 
acquieſced all that Time, the Caſe might have been more doubtful ; but this Promiſe of the 
A Father drew him to forbear applying to the Executor ſooner ; and ſince his Father had not 
b nor could now make good his Promiſe, being a Bankrupt likewiſe, the Reaſon of the Son's 
Forbearance was at an End; and he thought the Rule of this Court, in not ſuffering Parents to 
receive their Childrens Legacies, was founded on very good Reaſon ; and therefore leſt this 
_ Caſe might hereafter be cited as a Precedent, when the Circumſtances attending it were for- 
| gotten, and to diſcountenance and deter others from paying ſuch Legacies to the Parents, 
(though he did not deny the Hardſhips of this particular Caſe) he decreed againſt the Exe- 
cutor; which was affirmed on a Rehearing. Abr. Ca. Eg. 300, 301. 
A. B. deviſed 1001. to P.'s Wife, to be paid within ſix Months after Teſtator's Death: 
The Executor paid the fame to the Wife, and had her Receipt for it; but it was decreed, 
that the Executor ſhould pay it over again to the Huſband with Intereſt. Vern. 261. 
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(c) Who are incapable of taking by Legacy, or of being Legatees. 


D Stat. 3 Zac. 1. c. 5. F. 10. Every married Woman being a Popiſh Recuſant convict. 
(her Huſband not being convicted) who does not conform herſelf by the Space of one 
whole Year next before the Death of her Huſband, ſhall be diſabled to be executrix or Ad- 
1 miniſtratrix of her ſaid Huſband, and to have or demand any Part or Portion of her ſaid late 
N HA Huſband's Goods or Chattels. | 
And by Stat. 12 W. 3. c. 6.4. 6. & 1 Geo. 1. c. 13. Every Perſon that executes any Of- 
fice, &c. and neglects or refuſes to take and ſubſcribe the Oath of Abjuration of the Pre- 
tender, and Allegiance to the King, &c. mentioned in the ſaid Statute, ſhall be incapable of 
any Legacy or Deed of Gift, &c. | | 
And by Stat. 5 Geo. 1. c. 27. If any of the King's Subjects, being Artificers in Wool, 
Tron, Steel, Braſs or other Metal, Clock- maker, Watch- maker, or other Artificer of Great 
Britain, ſhall go out of the King's Dominions to exerciſe or teach the ſaid Trades to Fo- 
reigners; and if any of the King's Subjects in any foreign Country, exerciſing any of the 
ſaid Trades ſhall not return into this Kingdom within ſix Months after Warning given by 
the Ambaſſador, Fc. of Great Britain, and from thenceforth inhabit within this Realm, 
ſuch Perſon ſhall be incapable of taking any Legacy, &c. and ſhall forfeit his Goods, c. 


4 o 
* reer. . Ho CRE REIT DD KL. It TEL 


— — —ũ—— — — 
- — ms * 2 


(D) Difference between the Property and Uſe being bequeathed. 


Tr E RE is a Difference where the Property of a Thing is given, and when only the 

1 Uſe of it is given; for a Man may give the Uſe of his Plate, Sc. to one for Life, 
Remainder to another; bur if the Plate was given for Life, or an Hour, a Remainder to 
another would be void, and the Legatee may diſpoſe of it; but if he does not diſpoſe of 
it, he in Remainder ſhall have it. Noy's Max. 31, 99, 100. But now in Equity a Bequeſt 
of a Chattel Perſonal for Life, &c. is conſtrued to mean the ſame Thing as a Bequeſt of the 
Uſe of it: For Example, D. by Will deviſed all his Goods in C.*'s Houſe to G, for Life, 


and after her Deceaſe to the Heir of Sir J. D. upon which the Queſtion was, Whether he 
Vor. 1. e 1 E that 


154 | | Legacy. | 
that was Heir of Sir J. D. ſhould take theſe Goods as Deviſee, and the ſaid Goods go to 
his Executors, although ſuch Heir died in the Life-time of G. or whether he that was Heir 
of Sir J. D. at G.'s Death ſhould have them? It was urged that theſe Goods were only the 
Furniture of the ſaid Houſe, and qua, an Heir-Loom. But it was decreed that they abſo- 
lutely veſted in the Perſon of him that was Heir of Sir F. D. at the Time of his Death. 

Vern. 35, 36. | = N 85 | 55 


* 


(E) Where Legacies are recoverable; and of an Executor's Aſent to Legacies, 


Where reco- Egacies are not recoverable at Common Law, but in Chancery or the Spiritual Court. 
MERE: U. But if an Executor promiſes, that in Conſideration of Forbearance to ſue for his Le- 
gacy he will pay the Legacy at ſuch a Time, by Virtue of that Promiſe it becomes a Debt, 
and may be recovered at Common Law. | FL 
Executor's The Common Law gives the Executor Time to conſider of the Value of the Goods, and 
eee kept e State of the Debts, that he may ſafely pay a Legacy without Danger to his own Goods. 
ey, The Legatee muſt have the Aſſent or Agreement of the Executors, or one of them, for 
till then he may not enter or take his Legacy, becauſe the Executor is to pay Debts of Re- 
cord to the King, or by Bill and Bond ſealed, or Arrears of Rent, or Servants or Workmens 
Wages, before Legacies; but not Debts of Shop- Books, nor Bills unſealed, or Contract by 
Word, for before them Legacies are to be paid; and if one of the Executors aſſents to pay 
Legacies before the Debts which ſhould be firſt paid, he ſhall pay the Value thereof out of 
his own Pocket, if there be not otherwiſe ſufficient to pay the faid Debts; and this is the 
| Reaſon why no Property can be transferred to the Legatee without the Conſent of the Exe- 
Cutor, even if it is a Specifick Legacy, as a Piece of Plate, Sc. it cannot be taken without 
his Aſſent; for otherwiſe, by ſuch Legacies, the Teſtator might give all his Goods away to 
defraud his Creditors. Perk. $. 370. Roll. 618. 8 Vin, 161, 162. Co. Lit. 111. 4. 10 
Co. 49. Bac. L. Tratts 163. | Is | | 5 

Where a Leaſe for Vears is deviſed, the Executot's Aſſent is neceſſary. And where a Leaſe 
for Years is bequeathed to one for Life, or ſo many Years as one ſhall live, The Remainder 
over, the Aſſent to the firſt Eſtate ſhall be effectual to him in Remainder. 8 Co. 93, 96. 
10 Co. 47. Co. Lit. 111.4. ; bo : | | 

If the Legacy is given to the Executor himſelf, it ſhall come to him as Executor, except 
he chuſes to take it as Legatee, for the Law gives him his Election. 10 Co. 47. 

When there are many Executors, the Aſſent of one is ſufficient to transfer the Property to 
the Legatee ; and one Executor may take his Legacy without the Aſſent of his Co-Executors, 
for one may releaſe, &c. and if there is not ſufficient to pay Debts, he only that aſſents ſhall 
anſwer of his own proper Goods. Perk. F. 572. Bac. L. Trafits 163. Ls 

An Executor may affent before and after Probate; an Infant Executor before ſeventeen 
Years of Age cannot bind himſelf by his Aſſent; nor a Feme Covert where ſhe is Executrix, 
but her Huſband's Aſſent in that Cale is ſufficient. Cro. El. 719. 5 Co. 29. . 

An Adminiſtrator Durante minore ætate of an Executor, cannot aſſent to a Legacy unleſs 

| there be Aſſets to pay Debts, Cc. 5 Co. 29. 5. „ | 
Aﬀent impli- An Aſſent may be implied, as well as expreſs ; for if a Horſe is bequeathed, and one offers 


ed or exprels. to buy him of the Executor himſelf, who directs him to go to the Legatee to buy him, or 


if the Executor himſelf offers the Legatee Money for him, Cc. this is an implied Aſent, and 
ſufficient; for if the Executor once declares his Aſſent to the Legacy, the Legatee may take 
it, though the Executor revokes his Aſſent afterwards, becauſe by the Aſſent the Property 
was veſted in the Legatee. 4 Co. 28. Plowd. 543, 544- | = 
Where the The Executor's Aſſent is not needful in a Deviſe of Lands by one ſeiſed in Fee-ſimple, if 


ona 5 not he deviſes the ſame in Fee, in Tail, for Life, or Years, Co. Lit. 111. a. 


(F) A. what Time Legacies are to be paid. 


A By Will gives a Legacy to B. at twenty-one, and if he died before twenty-one, then to 
the Plaintiff; B. dies before twenty-one, and the only Queſtion was, whether the 
Plaintiff was intitled to the Legacy preſently, or muſt wait till B. if he had lived, would 
have been twenty-one; and on Time taken to conſider of it, my Lord Chancellor was of 
Opinion, that the Plaintiff: was intitled to the Legacy preſently ; but where a Legacy is given 
to one, to be paid at twenty-one, ſo as to be an Intereſt veſted in him preſently, though not 
payable till twenty- one; if the Party dies before that Age, his Executors or Adminiſtrators 
ſhall not have it till the Legatee, if he had lived, would have been twenty-one Years of Age. 


Abr, Ca. Eq. 299, 300. + 4 


Ch . 5 7. 7 — 


If a Legacy is given to a Child payable at twenty-one, and the Child dies before, though 
his Adminiſtrator ſhall have the Legacy, yet he muſt wait for it till ſuch Time as the Child, 
if he had lived, would have come to twenty-one. 2 Fern. 199. 
But if a Legacy is deviſed to J. S. to be paid at twenty-three Years of Age, and if he dies 
before, to go over to 4. and B. and J. S. dies an Infant, the Legacy ſhall be paid preſently. 
2 Vern. 283. ET” HE : 
If a Legacy be given payable at twenty-one, with intereſt in the mean time, and the Infant 
dies, his Repreſentative may ſue for it immediately. Stra. 238. 
A Legacy of 300 J. was given to the Defendant's Teſtator when he ſhould be twenty-four 
Years old; the Plaintiff being his Siſter, and Executrix to the Teitator that gave the Legacy, 
paid the Legatee 250 J. of it at twenty-one, to put him out into the World, and gave him a 
Bond to pay him the other 250 /. at a Day certain, which was the very Day he would attain 
his Age of twenty-four Years; he died before that Age. To a Bill to have the 2501. re- 
paid, and the Bond delivered up. the Defendant pleaded the Payment, and the Bond which 
was for Payment at a certain Day, and became a Duty thereby; and upon Debate the Plea 
was ordered to ſtand for an Anſwer, the Lord Chancellor declaring it was fit to be heard on 
the Merits. 2 Vern. 31. | EO 0 


(6G) In what Order Legacies are to be paid. 


IF the Executors doubt that they ſhall not have enough to pay every Legacy, they may 
I pay which they liſt firſt; but they may not ſell any ſpecial Legacy which they will to 

pay Debts, or a Leaſe of Goods to pay a Money Legacy; but they may fell any Legacy 
which they will to pay Debts, if they have not enough beſides. Bac. L. Trads 163. 


(H) Of abating Legacies. 


A Specifick Legatee is not to abate in Proportion with other Legatees, where there is a 
{X Deficiency to pay the Debts. 2 Vern. 111, 
If A. by Will deviſes to his Wife all his Perſonal Eſtate at a Place called /. and deviſes 
to B. a Legacy of 5300 J. and ſeveral other Legacies, and Aſſets prove deficient to pay the 
5001. and other Legacies, yet the Wife's Legacy being a ſpecifick Legacy, ſhall take Place. 
2 Vern. 688. | ES | | | 
If a Man deviſes a ſpecifick Legacy, and likewiſe other Legacies, though the other Le- 
gacies fall ſhort, yet the Legatee muſt have his ſpecifick Legacy intire ; but if a Man de- 
viſes ſeveral Legacies, and 100 J. to one and go l. to another, &c. there, although he directs 
the Legacy of 1001. to be paid in the firſt Place, yet if the other Legacies fall ſhort, then 
the Legatee of 1007, muſt make a proportionable Abatement of his Legacy. Vern. 31. 
2 Chan. Rep. 138. be” | We 
F. S. having 40007. ſecured to him by Bond in the Name of A. and B. in Truſt for him- 
| ſelf, deviſed it to his Daughter, (now married to the Plaintiff) and made her reſiduary Le- 
gatee; and by the ſame Will deviſed a Leaſe he had in Farm to R. D. and there not appear- 
ing Aﬀets at his Death to pay his Debts, this Farm deviſed to R. D. was fold for Payment 
of Debts: Afterwards by Decree of this Court the 40007. was adjudged to be Aſſets to pay 
Debts, and was brought into Court, and there to remain for that Purpoſe ; che Plaintiff pro- 
poſed to have what remained of the 4000 J. paid out of Court to him, all Debts being (as 
was ſaid) paid, and the Defendant R. D. oppoſed it, till he had firſt had Satisfaction out of 
it for the Value of the Farm deviſed to him, and fold for Payment of Debts. The Court 
held that the Deviſe of this Sum of Money was a ſpecifick Legacy, and therefore R. D. can 
have but a proportionable Part of the Value of his ſpecifick Legacy out of it. Abr. Ca. 


Eg. 298. | 5 5 
N (I) Of refunding Legacies, 


A on ſhall make Legatees refund, when Aſſets become deficient, though there be 
| no Proviſion made for refunding. Yern. 94. 2 Vern. 205. 2 Vent. 360. 
So where A. being indebted to B. made C. his Executor, and C. waſted the Eſtate, and 
died, having deviſed ſeveral Legacies, and made D. Executor, which Legacies D. paid; 
and B. having exhibited a Bill againſt D. the Executor of C. for his Debt due from the firſt 
Teſtator, and againſt the Legatees in the Will of C. co compel them to refund their Legacies, 
there not being ſufficient Aſſets of the firſt Teſtator; and it was decreed accordinly. Vern. 162. 
If an Executor pays out the Aﬀets in Legacies, and afterwards Debts appear, of which 
he had no Notice at the Time of Payment of the Legacies, he by a Bill in Equity may 
compel the Legatees to refund. Chan. Ca. 36. If he had been compelled by a Decree in 
Equity to pay the Legacies, he may make the Legatees refund. 2 Yern. 205. 


But 
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453, 460. 2 Vern. 205. 2 Chan. Ca. 9, 145. 2 Chan. Rep. 248. 7, 
One Legatee ſhall compel another to refund where the Aſſets become deficient, though 


Demand made of it in the Life of the Executrix. Vern. 251. ö 


But if an Executor voluntarily pays a Legacy, or aſſents to the Deviſe thereof, he cannot, 
either in Favour of other Legatees or Creditors, compel the Legatee to refund. Vern. go, 


there be no Proviſion made for refunding. Vern. 94. But if the Executor is ſolvent, and 


he voluntarily paid the Legacy, the unſatisfied Legatee may come upon him, and oblige 
him to pay it out of his own Purſe. Chan. Rep. 133. 2 Chan. Ca. 132. And therefore 


the Executor is always to be made a Party to the Suit. Chan. Ca. 136, 248. 2 Vent. 360. 


(K) What a Mi doro may diſcount out of Legacies to Children for their 


Maintenance. 


HEN a Wife is made Executrix with Legacies to the Children, and ſhe marries 
again, at the Inſtigation of her Huſband, ſhe frequently will endeavour to diſcount 


Maintenance and Education; but this was not ſuffered in the Chancery, ſo as to diminiſh the 


rincipal Sum, for the Mother ought to maintain her Children; yet a Sum of Money paid 
for the Binding out a Child to be an Apprentice, was allowed to be diſcounted. 2 Vent. 353. 


(L) Where the Legatees ſhall have Intereſt and r 


I Egatees exhibit a Bill againſt the Executor, and by their Guardian pray, that he may 


be obliged to allow them Maintenance ; to which the Executor demurred, becauſe the 


Legatees were under Age, and the Legacies not payable till they were twenty-one Tears 


of Age; but the Demurrer was over-ruled. Chan. Ca. 60: 


If a Father deviſes Legacies or Portions to his Daughters or younger Children, to be 


paid or payable at their reſpective Ages of twenty-one Years, or any other Time certain, 


without making any Proviſion for their Maintenance in the mean Time, and die; in this 
Caſe they ſhall have Intereſt for their Portions from his Death till paid, becauſe the Father 
was obliged to have provided for them if he had lived; but if ſuch Portions had been de- 


viſed to them by a Stranger, to be paid or payable at ſuch an Age, their Legacies ſhould 
not carry Intereſt in the mean Time, becauſe he being a Stranger, was under no ſuch Obli- 


gation to provide for them. Abr. Ca. Eg. gor. 


A Father by his Will gave 2000 J. a- piece to his two Daughters, payable at twenty-one, 
and charged on Land and Perſonal Eſtate ; and the Perſonal Eſtate being exhauſted in Debts, 
my Lord Chancellor held they ſhould have a reaſonable Maintenance out of the Real Eſtate 


until their Legacies became payable, and allowed them 80 J. per Ann. each. Jbid. 


I A. gave a Legacy to his Grand-daughter an Infant, to be paid at a certain Time, in 


ſuch Manner as his Wife, who was his Executrix, ſhould think fit and beſt for his Grand- 
daughter; and the Executrix lived near twenty Years, and died without paying the Legacy, 
the Legacy was decreed to be paid with Intereſt from the Death of 4. though there was no 


If a Legacy be made payable at a certain Day, it ſhall carry Intereſt from the Time of 


Payment. Fern. 262. But a Demand ſeems neceſſary, for where a Legacy was given to 
J. S. to be paid at a certain Time, it was held that it ſhould only carry Intereſt from the 


Time of the Demand made. Abr. Ca. Eg. 286. 


(M) Ademption of a Legacy. 


married in his Life-time ; but before he died he gave with his Daughter in Marriage 


above 2007. and died, not having revoked nor altered his Will; and the Court held, that 


the Legacy was extinguiſhed by the Portion. 2 Vern. 114. 


The Defendant's late Huſband iner alia deviſeth as followeth : I give and deviſe to A. my 
good and only Uncle, the Sum of 5001. that is to ſay, that Bond and Judgment he gave me for 
400 l. and 100 l. in Money, and makes the Defendant his Executrix, and deſires her to be 
kind and aſſiſting to his Uncle, that he might live as became a Gentleman: The Uncle 


ſometime after ſold an Eſtate, and with the Money paid off 3207. and took up the Bond, 
and had the Judgment vacated, and gave a new Bond for the remaining 801. and ſometime 


after the Teſtator died, and the Uncle having Notice of this Will, brought his Bill for this 
Legacy of 500/. The Defendant inſiſted that this was a ſpecifick Legacy of that particular 


Bond and Judgment, and they being cancelled and altered before the Teſtator's Death, was 
| | | | | an 


Deviſed to his Daughter 2001. and alſo his Houſhold Goods, if ſhe ſhould not be 


| 
| | 
| 
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an Ademption of the Legacy as to ſo much; and beſides, they urged that this Payment of 
the 3 30 l. amounted to a Releaſe of ſo much of the Legacy, and therefore the Plaintiff would 
have no Right but to the remaining 1001. On the other Side it was inſiſted, that the Di- 
verſity is where the Money is voluntarily paid in by the Perſon who owes it, and where the 
Teſtator ſues for and recovers it. In the firſt Caſe the Legacy continues ſtill good, becauſe 
the Money comes only home to the Perſonal Eſtate ; but in the other Caſe, the Teſtator by 
ſuing for it, ſhews, that he intended to make it his own, and therefore would not leave it 
to the Legatee to recover, and the Juſtice of the Uncle ought not to prevent the Affection 
of the Nephew; and no Alteration of his Intention appeared. My Lord Keeper was clear 
of the ſame Opinion, and decreed the 80 J. Bond to be delivered up, and the Reſidue of the 
Legacy to be paid. Abr. Ca. Eq. 3 2. 2 Vern, 681. | | 
Legacy to a Child diſcharged by a Proviſion ſubſequent to the Will. Str. 235. 
O. by Will deviſed thus: Item, I give and bequeath to my Grand-daughter Mary Ford, the 
Plaintiff, the Sum of 401. being Part of a Debt due and owing to me for Rent from G. M. ſhe 
allowing what Charges ſhall be expended in getting in the ſame. Item, I give and bequeath unto 
my Grandſons A. and B. the Reſt and Reſidue of what is due and owing to me from the ſaid 
G. M. which is about 401. more, to be equally divided between them, they allowing Charges as 


aforeſaid. After the Teſtator received the whole Debt owing for Rent from G. M. For the 


Plaintiff it was inſiſted, that there was a Difference between a ſpecifick and pecuniary Legacy; 
that though the diſpoſing of a ſpecifick Legacy might be an Ademption of it, yet this be- 
ing a pecuniary Legacy, the paying the Money to the Teſtator would be no Lofs of it. On 
the other Side was inſiſted on the Difference between a voluntary and compulſory Payment, 
that though the firſt was no Ademption, yet the ſecond was, and that the Teſtator obliged 
G. M. to pay in the Money, But Lord Chancellor was of Opinion, that there was no Foun- 
dation for the Difference takgn in the Books between a voluntary and compulſory Payment; 
for the latter might be with an Intent to ſecure the Legacy on all Events, and decreed the 
Plaintiff the 407. Legacy, Abr. Ca. Eq. 302. | 


4 (N) | Where a Legacy is oft or not by Death of the Legatee. 


F a Legatee dies before the Teſtator, the Legacy is loſt ; but if the Teſtator dies, and 
I there is a Time limited for Payment of the Legacy, and the Legatee dies before that 
Day, his Executors ſhall have the Legacy; for the gi ns had a preſent Intereſt; though 
the Time of the Payment was in futuro; otherwiſe if a 

a Time, and he dies before that Time, for then the Legacy is loſt. 10 Co. 51. 2 Vent. 
342, 206, OR 3 i = 
: E. N. by her Will made a Bequeſt in theſe Words: I give unto my loving Kinſman R. H. 
the Sum of 3001. one Hundred Pounds Part whereof he doth owe me, which I do intend to give 


to my Couſin S. H. his youngeſt Daughter , but my Will and Dejire is, that he will give the ſaid 


300 |. to his Daughter S. H. at the Time of his Death, or ſooner, if there be Occaſion, for ber 
better Advancement and Preferment : The Teſtatrix at the making of her Will was in England, 
and it ſo fell out, that R. H. died in Ireland eight Days before the Death of the Teſtatrix ; 
and afterwards S. H. died at the Age of ſixteen, and unmarried, and the Plaintiff was her 
Adminiſtrator. And it was decreed at the Rolls, and affirmed by my Lord Chancellor, that 
the Words I de/ire, or I will, amount unto an expreſs Deviſe, and that the one Hundred 
Pounds Bond to the Teſtatrix ſhould be aſſigned to the Plaintiff, and the 2004. paid him, 
with Intereſt from the exhibiting of the Bill; although it was inſiſted upon that a Benefit 


was deſigned R. H. and that he was not a bare Truſtee, for he was to have the Intereſt of 
the 300 J. for his Life, unleſs his Daughter had Occaſion for it before his Death, which ſhe 


had not. 2 Vern. 466, 467, 468. 


But where A. deviſes to his Siſter 3507. upon Condition that ſhe at or before her Death 


| ſhould give to her Children 2007. thereof, and the Siſter died in the Life-time of the Teſta- 
tor; it was held, that the whole 350 J. was lapſed; for it being a Deviſe of Money, the 
abſolute Property veſted in the firſt Legatee. 2 Vern. 116. 


D. the Teſtatrix by Will, reciting, that E. owed him 400 J. gave and bequeathed that 


400 l. to him, provided he out of the 4007. paid ſeveral Sums in the Will mentioned to his 
Wife and Children, and the Reſt and Reſidue he freely and abſolutely gave to E. and willed 
and required the Executor to deliver up the Security immediately upon his Death, and not 
to claim or meddle with the Debt, or any Part thereof; but to give ſuch Releaſe or Diſ- 
chage as E. his Executors or Adminiſtrators, ſhould: require or think fit; E. died in the 


Life-time of the Teſtatrix; and it was held, that the Money directed to be paid the Wife 


and Children was well deviſed ; but as the Reſidue deviſed to the Debtor himſelf, that it 


was a lapſed Legacy, he dying in the Life-time of the Teſtator, although it was admitted, 


n that 


egacy is bequeathed to one at ſuch 
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Legacy. 


ment in the Preſence of three Witneſſes, and the Huſband ſubſcribed, that he does approve 


that if the Teſtator had faid, J forgive ſuch a Debt, or, that my S 2 not FIN 1. 
or ſhall releaſe it, that would have been a good Den of the Debt, though the Debtor 
died in the Life-time of the Teſtatrix. 2 Vern. 32 

If A. deviſes 15001. a- piece to the four Children of J. S. by Name; to the Sons to be paid 
at their Ages of twenty-one Years, and to the Daughters at eighteen or Days of Marriage; and 
in Caſe one or more of the aforeſaid Children ſhall happen to die before his, her, or their re- 
ſpective Legacy or Legacies ſhall become due, then ſuch Legacy or Legacies ſhall go to the 
Survivors of them; and in Caſe three ſhould die, then the Survivor to take the Whole; if one 


of the Children dies in the Life-time of the Teſtator, the Survivors ſhall take that Share, * | 


it ſhall not be a lapſed Legacy. 2 Vern. 207, 211. 


So where a Legacy of 5010. was given to A. at twenty- one, or Marriage, and 30 J. to B. at 
twenty-one, or Marriage; and in the Cloſe of the Will the Teſtator added, If any Legatee 


dies before bis Legacy is payable, the ſame ſhall go to the Brothers and Siſters of ſuch Legatee; 
A. dying in the Life-time of the Teſtator, it was adjudged no lapſed Legacy, but that ir 


ſhould go to the Brothers and Siſters. 1 Vern. 425. 2 Vern. 378, 652, 744- 2 Chan, 


Rep. 187. 


So where a Man deviſed to A. and B. the two Davghters of his Brother G. to FP paid | 
within a Year after the Death of his Wife, viz. 50 J. to A. and 501. to B. if they ſhall both 


be alive at the Time of Payment, but if either of them ſhall die before, then the ſaid 1007. 

to the Survivor of the ſaid two Daughters; one of the ſaid two Daughters died in the Life- 
time of the Teſtator; and the only Queſtion was, whether the ſurviving Daughter ſhould 
have the whole 100 J. or only 30 J. And Rawlinſon and Hutchins, Lords Commiſſioners, 
were clearly of Opinion, that ſhe ſhould have the whole 1007. They ſaid, that by the firſt 
Clauſe of the Will it is a joint Deviſe to them of the 100 J. in which Caſe, if the Will had 
gone no further, if one had died, it would have ſurvived to the other; then the videicet that 
comes after is only a Severance of! it, in Caſe they ſhould both live to the Time of Payment, 
which they did not; and then the laſt Clauſe of the Will, in Caſe either die before the Time of 
Payment, is a new ſubſtantative Deviſe of the whole 100 “. to the Survivor, and decreed ac- 


cordingly. Abr. Ca. Eg. 298. 


A. deviſed an Eſtate to his Wife for her Life, and after to the Plaintiff his Niece, and her 


Heirs, upon Condition and to the Intent that ſhe ſhall pay 400 J. to ſuch Perſon as his Wife, 
by her Will in Writing, or any other Writing ſhould direct and appoint, and dies; the Wife 
after married a ſecond Huſband, and then makes a Will in Writing, and thereby reciting 


the Power given her by her former Huſband's Will, appoints the 400 J. to be paid to her 


Huſband, his Executors or Adminiſtrators ; and that when he ſhall have fully received the 
400 J. he ſhall pay 100 J. out of it to B. 30 l. to C. and gol. to D. and makes her Huſband 
her Executor, and then goes on and ſays, that ſhe has publiſhed this her laſt Will and Tefta- 


that Will; afterwards the Huſband died before her, and makes hey Executrix of his Will 
and Reſiduary Legatee; then B. and C. die both Inteſtate, and afterwards the Wife dies, 


and the Defendants take out Adminiſtration to her, with the Will annexed, and alſo Admi- 


niſtration to B. and C. And the Queſtion was, whether this Appointment being made by 
Will, and the Appointee dying before the Appointor, this ſhould be in the Nature of a 
Legacy, and ſo the Appointment void, the Teſtatrix ſurviving the Nominee. And my Lord 
Keeper held, that if it was a Thing purely Teſtamentary, it would be plainly a lapſed Le- 


gacy; but that i in this Cafe the 400 J. was not in its own Nature Teſtamentary, but they take 1 


as Nominees, and it is but the Execution of a Truſt; and decreed the Money to be Paid. 
Abr. Ca. Eg. 296, 297. 


If Money is bequeathed to one at his Age of twenty-one Years, or Day of Marriage, to be 
paid to him with Intereſt, and he dies before either of theſe Days, yet the Money ſhall go 


to his Executor. 2 Vent. 342. 


But if Money be bequeathed to one at his Age of twenty. one Vears, and he dies before | 


that Age, the Money is loſt. 2 Salk. 415. Chan. Ca. 155. 


The Rule and Diſtinction in theſe Caſes is agreeable to the Civil Law, which i is, that if a 


Legacy be deviſed to one generally, to be paid or payable at the Age of twenty-one, or any 


other Age, and the Legatee dies before that Age, yet this is ſuch an Intereſt veſted in the 


Legatee, that his Executor or Adminiſtrator may ſue for and recover it, for it is Debitum in 


præſenti, though Solvendum in futuro, the Time being annexed to the Payment, and not to 


the Legacy itſelf; ſo if the Legacy is made to carry Intereſt, though the Words 1% be paid, 


or payable, are omitted, it ſhall be an Intereſt veſted, But if a Legacy be deviſed to one 
at twenty-one, or when he ſhall attain the Age of twenty-one, and the Legatee dies before 


that Age, the Legacy is e Dy. 59. 1 Leon. 177. Off. of Ex. 347. Swinb. 3 11, 312. 


But 


| 
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But in the Caſe of Yates and Phettiplace, Hill. Term 1700. 2 Vern. 416. Lord Keeper 
Wright was of Opinion, that there was no Foundation for this Diſtinction, and that the Te- 
ſtator's Intention was equal in both Caſes; but that was in a Caſe wherein the Legacy was to 
ariſe out of the Real Eſtate, which ſhall not go to the Repreſentative of the Legitee, but ſhall 
fink in the Inheritance for the Benefit of the Heir, as much as if it were a Portion provided 
by a Marriage-Settlement. - 2 Vern. 92, 617, 508. | | 
But when it was to be paid out of the Perſonal Eſtate, the above Diſtinction had been al- 
 Jowed of as well before as by all the ſubſequent Chancellors; and my Lord Cowper ſaid, 
that though it was at firſt introduced upon very ſlender Reaſons, and probably upon no 
- other, but from a conſtant Willingneſs in the Civil Law to ftretch in Favour of a particular 
Legatee againſt the Reſiduary Legatee, who went away with the whole Surplus of the Per- 
| ſonal Eſtate ; yet as Chancery has now a concurrent Juriſdiction with the Spiritual Court in 
Matters of this Nature, he thought it highly reaſonable, that there ſhould be a Conformity 
: in their Reſolutions, that the Subject might have the ſame Meaſure of Juſtice in which 
1 Court ſoever he ſued. Abr. Ca. Eq. 295, | | 
. A Portion was deviſed to a Child, with Intereſt, but not to be paid, or payable, until the 
Child attains twenty-one Years, or was married; the Child died under twenty-one Years, 


and unmarried ; the Portion was decreed to the Adminiſtrator of the Infant. 1 Vern. 462. 
Wo | | 


A Legacy of 50 J. deviſed to J. S. when of the Age of ſixteen Years, and Intereſt in the 
mean Time to be paid quarterly; J. S. died before ſixteen, yet adjudged it was a Legacy 
veſted, becauſe it carries Intereſt. | 2 Vern. 673. 3 7: 

But if A. deviſes in theſe Words, viz. I give 100 l. a- piece to the two Children of J. S. at 
the End of ten Years after my Deceaſe, and the Children die within the ten Years, this is a 
lapſed Legacy, and is ſo in all Caſes where the Time is annexed to the Legacy itſelf, and 
not to the Payment of it. Though it was objected; that this differed from the Caſe, where 
a Man deviſes 100 J. to J. S. at his Age of twenty-one, becauſe it is a Contingency whether 
he will attain to that Age, but the Expiration of the ten Years is inevitable. 2 Salk. 415. 
So where one being poſſeſſed of a very conſiderable perſonal Eſtate, Part in Jamaica and 
Part in England, and being himſelf reſiding in Famaica, made his Will, and thereof ſeveral 
_ Executors, ſome for his Eſtate in Famaica, and others reſiding in England, for his Eſtate 
here, and amongſt other Things deviſed in theſe Words, viz. I give and bequeath to J. S. 
note under the Cuſtody of R. D. the Sum of 2000 l. at the Age of twenty-one Years, to be paid by 
my Execitors in England; and deviſed all the Reſt and reſidue of his Eſtate to the Plaintiff, 
and died; F. S. having attained his Age of eighteen, made his Will, and thereby deviſed 
this Legacy, and all his Eſtate to the Defendant. And my Lord Chancellor held this a 


lapſed Legacy, and that it was a vain Endeavour in the Defendant's 5 plid Duſt it a 


: nnd 
9 n 


preſent Legacy, and therefore veſted by the Word now, becauſe it was a plain Deſcription of 
| the Condition of the Legatee, viz. Now under the Cuſtody of, &c. for otherwiſe they muſt 
1 ſtop at now, which would be playing with the Words, and though the Word paid was made 
| Ule of, yet it was plainly intended a Deſignation of the Perſons by whom the Legacy was 
to be paid, viz. by his Executors in England, which was proper, he having two Sets of 
them. Abr. Ca. Eq. 295, 296. oy 
If a Debt or ſuch like Thing in A#ion be given by Way of Legacy, and the Legatee is Of ſuing for 
not made Executor as to that Debt, Sc. (which would have been the beſt Way) he muſt Legacies. 
then have a Letter of Attorney to ſue in the Executor's Name. | 
But if an Aſſent is neceſſary, and the Executor will not aſſent to pay a Legacy, he may be 
compelled to pay it in a Court of Equity, or in the Court Chriſtian. 


— 


8E C T. I. | 
Of Acquiring Goods, &c, by Judgment and Execution. 


| 2 of Property by Act in Law, may be by Judgment and Execution thereupon, 

which in the Caſe of the King extends as well to Things in Action that have a Certainty 

in them, as Debts, as to Things in Poſſeſſion : But in the Cale of a common Perſon, only to 

Things in Poſſeſſion z which Execution may be a Fieri facias or an Elegit. Hale's Anal. F. 27. 

1 he 8 | 

By Stat. 29 Car. 2. c. 3. The Day of Signing any Judgments in his Majeſty's Courts at 4 

Weſtminſter, muſt be ſet down in the Margin of the Roll whereon the ſaid Judgment is 
entered: And no Writ of Fieri facias or other Execution ſhall bind the Property of the 
| Goods againſt whom ſuch Writ of Execution is ſued out, but from the Time that ſuch 
„5 | | | Writ 
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Judgment and Execution. Cuſtom. 


Heriot. 
See 2 Bur. 
Rep. 991. 


Heriot- Ser- 
vice. 


| Heriot Cu- 


Kom, 


Mortuary. 


Writ ſhall be delivered to the Sheriff, Under-Sheriff or Coroners, to be executed: And for 
the better Manifeſtation of the ſaid Time, the Sheriff, Under-Sheriff and Cor ners, their 
Deputies and Agents, ſhall upon the Receipt of ſuch Writ (without Fee for doing the ſame) 
endorſe upon the Back thereof the uy of the Month or Year whereon he or they received | 


the ſame: . 


SECT. I; 


of acquiring Things Perſinal by 2 


T HIN GS Perſonal may be acquired by Cuſtom; as Heriots, Mortuaries, Heir-Looms, 
Sc. The Acquiſition whereof is by Act in Law. 

A Heriot (Heregate, from Herus Lord, and Gate beſt) is a Render made at the Death of 
the Tenant to the Lord of the beſt Beaſt, as a Horſe, Fc. or in ſome Manors the beſt Goods, 
as a Piece of Plate, Sc. found in the Poſſeſſion of the Tenant deceaſed, or ſome other. 
_ Kiteh. 1 

There 15 Heriot- Service * Heriot- Cuſtoin : Heriot-Service is payable on the Death of Te- 
nant in Fee-ſimple, and Heriot-Cuſtom upon the Death of Tenant for Life. 

When a Tenant holds by Service to pay a Heriot at the Time of his Death, which Service 
is expreſſed and eſpecially reſerved in the Deed of Feoffment, this is Heriot-Service. | 

And where Heriots have been cuſtomarily paid Time out of Mind after the Death of Te- 


nant for Life, this is Heriot-Cuſtom. Co. Lit. 185. 
For Heriot-Service, the Lord may diftrain or ſeiſe: The Diſtreſs may be of any Beaſt on 


the Land, but Seizure may be of any Beaſt belonging to the Tenant, But for Heriot- Cuſtom, 


he muſt ſciſe and not diſtrain, Here the Lord may ſeiſe the beſt Beaſt, c. though it is in 
fome Place out of the Manor, or in the Highway, that being no Diſtreſs ; z for it is his own 
proper Goods by the Tenant's Death, and therefore he may ſeiſe it where he finds it. 
A Mortuary is a Gift by a Man at 'his Death to his Pariſh Church, in Recompence of Per- 
ſonal Tithes omitted to be paid in his Life-time : Or it is that Beaſt or other Cattle move- 
able, which after the Owner's Death, by the Cuſtom of ſome Place, is due to the Parſon,. 
Vicar or Prieſt of the Pariſh, in Lieu of Tithes, .or Offerings forgot, or "not well and truly 
paid by the Deceaſed. Terms de la Ley 449. | 
They are due by Cuſtom only, and are now ſettled to be paid in Money. By Stat. 21 H. 
8.c.6. Where Mortuaries are due by Cuſtom, he who dies poſſeſſed of moveable Goo“ 
to the Value of 40/7. and upwards, (his Debts being firſt paid) pays 105. he who dies po 


ſed of Goods to the Value of 307. and under 40 J. pays 6 5. 84. to the Value of 61. 13% 4. 


and under 30 J. pays 35. 44. Goods under 61. 135. yield no Mortuary. No Mortuary is 
be paid by any Feme Covert, Child, Perſon not keeping Houſe, Way-fairing Man, one 
not reſiding in the Place where he happens to die; for his Mortuary ſhall be paid in the 


Blace where he ſhall find his moſt Abode, 


But by Stat. 12 Ann. Seſſ. 2. c. 6. Mortuaries in the Dioceſe of Bangor, Landaff, Si. Da- 


 vid's and St. Aſaph, are taken away, and Recompence made to the Biſhops by adding Ret3o- | 


Molr-Loome. 


Foreign At- 


tachment. 


Bills of Ex- 
change. 
Cuſtom of 
London. 


ries Sine Cura. 


By Cuſtom the Heir ſhall have Goods and Chattels called Heirs-looms, and not the Exe- 


cutor. 
Heir-Looms are ſuch Goods and Chattels as by Cuſtom have been deſcended to the Heir 


along with the Freehold, and are not deviſable by Teftament ; for the Law prefers Cuſtom 


before a Deviſe. Co. Tt. 18, 28. | 
Foreign Attachment, is an Acehment of the Goods of Foreigners, found in fore Liberty 


or City, to ſatisfy their Creditors within ſuch Liberty or City. Carth. Rep. 66. 
And by the Cuſlom of ſome Places, as London, Cc. a Man may attach Money or Goods 
in the Hands of a Stranger, but not where the Matter i is before any of the Courts at Weſt- 


minſter. Cro. Eliz. 69 1. 
Bills of Exchange are aſſignable by Cuſtom, Hale's Annal. p. 70. $. 27. but by promiſſory 


Notes by Statute. 
See * s on 399 to 408. 


SECT. 


Ch. 3. $. 10. Fozfeitures and Loſſes in Civil Caſes. 167 
Cf. 


Of acquiring the Property in Perſonal Eſtates by Means of Forfcitures and Loſſes 
CE | in Civil Caſes, 5 | 


(A) By Sale in a Market-overt and Bankruptcy. 


DY Sale in a Market-overt the Property in Goods that are ſtolen is ſometimes deveſted 
and altered, of which ſee ant. p. 119. 
And the Property in Goods may alſo be altered by Bankruptcy, of which ſee p. 93: 


(B) By the King's Prerogative, or by his Grant, or by Preſcription. 


Firſt, Of Treaſure-Trove. 


5 Reaſure-Trove, (Treaſure found) is Treaſure found hid in the Earth, not lying upon Treaſure- 
| the Earth nor hid in the Sea, which for want of a true Owner belongs to the King, or Trove, what, 
to the Lord of the Liberty by ſpecial Grant or Preſcription ; but if the Owner can be Found | 
he ſhall have it. | „„ 
The Civil Law gives it to the Finder, but the Law of England gives it to the King by 
his Prerogative, or to ſome other claiming under him. Bratt. lib. 3. 3 Inſt. 132. Kitch. 80. 
Nothing is ſaid to be Treaſure-Trove but Gold and Silver; and it is every Subject's Part 
as ſoon as he has found any Treaſure in the Earth to acquaint the Coroners of the County, 
Sc. therewith. The Concealing it is puniſhable with Fine and Impriſonment. Britton, c. 17. 
P. 97. S. P. C. 25. „ | 
En | Secondly, Of Waifs. 


: The Acquiſition of Property in Goods may be by Means of a Thing forfeited by wa- 

ving it. | DE | | 

A Waif is a Thing which is ſtolen, and left behind or waved by the Thief in his Flight, Waif, what, 

upon being purſued, for fear he ſhould be apprehended. | _ | | 
| Upon which Account it is forfeited to the King, or to the Lord of the Manor, where he To whom 
bas a Right to it by Cuſtom or Charter. | 2 forfeited. 

But if the Felon be indicted, adjudged or found guilty, or outlawed, at the Suit of the Reſtitution in 

| Owner of the Thing waved, he ſhall have Reſtitution of the ſame. Bac. L. Tracts 158, what Caſes 
The Law makes a Forfeiture of Goods waved, as a Puniſhment to the Owner of the ee 

Goods for not bringing the Felon to Juſtice: But if the Thief had not the Goods in his Poſ- d 7 

ſeſſion when he fled, there is no Forfeiture. And if he ſteals the Goods and hides them, 

and afterwards flies, they are not forfeited; ſo where he leaves ſtolen Goods any where with 

an Intent to fetch them at another Time, they are not waved; and in theſe Caſes the Owner 

may take his Goods where he finds them, without freſh Suit, Sc. Cro. El. 694. 5 Co. 109. 

Moor 78358. . 

I « Eclon in Purſuit waves the Goods, or having them in his Cuſtody, and thinking that Who may 
Purſuit was made, for his own Eaſe and more ſpeedy Flight, flies away and leaves the Goods ſeiſe Waits. 
behind him; then the King's Officer or the Bailiff of the Lord of the Manor, within whoſe e 

Juriſdiction they are left, who has the Franchiſe of Waif, may ſeiſe the Goods to the King 

or Lord's Uſe, and keep them; except the Owner makes freſh Purſuit after the Felon, and 

ſues an Appeal of Robbery within a Year and Day, or gives Evidence againſt him, where- 
by he is attainted, Fc. in which Caſe the Owner ſhall have Reſtitution of his Goods ſo 
| ſtolen and waved. Stat. 21 H. 8. c. 11. +5 Co. 109, Vide as to Fugitives Goods, p. 164. 


Thirdly, Of Strays. 


Property in live Cattle may be got by their Straying, which Acquiſition is by Act in Law, 
and by the King's Prerogative, or by his Grant or Preſcription. | | 
An Eſtray (Extrabura, from the old French Word Eftrayenr) is any Beaſt (which is not An Eſtray, 
the King's) that is not wild, or Swans (but no other Fowls) found in any Ground or Lord- what. 
| ſhip, the Owner thereof being unknown. EEG | | | 
In which Caſe the Party or Lord into whoſe Ground or Manor the Eſtray came may Proclamation 
ſeiſe it, and put a Wythe about its Neck, and then have it cried and proclaimed according thereof. 
to Law in the two next Market-Towns, on two Market-Days, in which Proclamation it 
Vor. I. | 1 | ſp | ſhould 
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ſhould be we bn whether the Eſtray be Horſe, Sheep, Sc. the Marks, and by n ſeiſed. 
ſo that the Owner may know where to reſort for his Cattle: After which if it is not claimed 
by the Owner within a Year and a Day, the Property thereof is in the Lord of the Liberty 
or Manor, if he has all Strays by Cuſtom or Charter, or elſe it is in the King. Brit. c. 17. 


p. 96. Godb. 151. Bac. L. Tratts 158, 159. Lord Bacon ſays, it muſt be cried in three 


Markets adjoining. In N. Bendl. 19. pl. 27. it is ſaid, in three Markets adjoining on three 
ſeveral Days. Sed Quære. Finch ſays, at the Market in 2 ſeveral Towns next adjoining. 
And Brit. ut ſupra, lays two. 
Of ſtraying If the Beaſt ſtrays to another Lordſhip within the You after it a 6 an Eſtray, the 
again within firſt Lord cannot retake it, for until the Year and Day be paſt, and Proclamation made as 


the Year. aforeſaid, he has no Property, and th efore the Poſſeſſion of the ſecond Lord i is good __ 55 


him. Finch 177. 
Of the Ow- If there be no Proclamation made, the Owner may take his Cattle at any Time. 
ner's claiming But after Seiſure and Proclamation, if the Owner claims it within a Year and a Day, he 
33 his may have it again, but he muſt pay the Lord of the Manor for Keeping it, for till then he 
may juſtify detaining it. Roll. Abr. 879. 

An Owner may ſeiſe an Eſtray without telling the Marks or proving the Property, (which 
may be done at the Trial if conteſted) and tendring Amends generally is good in this Caſe 
without ſhewing the particular Sum, becauſe the Owner of the Eſtray is no Wrong. doer, 
and knows not how long it has been in the Lord's Poſſeſſion, c. which makes it different 
from Treſpaſs, where a certain Sum muſt be tendred. 2 Salk. 686. | 

Eftrays, ny FA Beaſt Eſtray may not be uſed in any Manner within the Year and Day, except in caſe 
to be uſed. of Neceſſity ; as to milk a Cow, or the like; but not to ride or work a Horſe, Se. Roll. 


Abr. 675 879. Go, Jac. 148. 


Fourthly, of Wreck. 


Property in Goods, Sc. may be acquired by their being Wreck. This 3 of * : 
quiſition is alſo by Act in Law, and by the King s Prerogative or his Grant, or by Pre- 
ſcription. 

Wreck, what. Wreck, is a Ship which the Sea caſts upon the Coaſt within ſome County, having no liv- 
ing Creature, Man, Dog, Cat, Sc. on board, whereby the Owner may be known; or ſuch 
Goods as after a Shipwreck are ſo caſt upon the Coaſt. 2 Inſt. 167. Star. Weſtm. 1. c. 4. 
Co. 106. 
. Nothing is Wreck ſo long as it remains at Sea in the Juriſdiction of the Admiralty. 
| 2 Inſt. 16 
What is not BY Sol. Meſim. 1. or 3 Ed. 1. c. 4. Where a Man, Dog or Cat eſcape alive out of a Ship. 
Wreck, &. whereby the Owner of the Goods may be known, neither the Veſſel nor any Thing therein 
ſhall be adjudged Wreck, but the ſame ſhall be kept a Tear and a Day by the Sheriff, Co- 
roner, or King's Bailiff, Se. and be reſtored ro the Owner, if he claims within that Time. 
This Statute is but declaratory of the Common Law, and theſe Words Man, Dog or Cat, 
are only put for Examples; for beſides theſe two Kinds of Beaſts, all other Beaſts, Fowls 
and living Things are underſtood, whereby the Ownerſhip or Property of the Good may 
be known. 2 Inſt. 167, 168. 

The Year and Day ſhall be accounted from the Seiſure node as Wreck yet if the Goods 
be Bona peritura, the Sheriff may ſell them within the Year, ſo as he dif] poſes of them to the 
beſt Advantage, and accounts for them, Fc. 2 Inſt. 167. 5 Co. 106. 

Although the ſaid Statute ſpeaks only of Wreck, yet it extends to Flotſam, Fetſam and 
Lagan. 2 Inft. 167. 
Flotſom, Jet- Flotſam, is hs a Ship is ſunk or caſt away, and the Goods are floating en the Sea. 
ſam and La- 5 Co. 106, 
_ Jelſam, is where any Thing is caſt out of a Ship when 3 in Danger of Wreck, and the Ship 
notwichſtanding periſhes, and the Thing is drove on Shore. Lex Mercat. 149. 5 Co. 106. 
Lagan, is when heavy Goods are thrown over- board when in Danger of Shipwreck, which 


ſink to the Bottom of the Sea, Lex Mercat. 149. and having a Buoy to them, the Owners 


may know where to find them. 5 Co. 106. But theſe are not to be deemed Wreck till 
they are caſt upon the Land by the Sea. | 
The King ſhall have Flotſam, Jetſam and Lagan, when the Ship is loſt; and the denen | 
of the Goods are not known, but not otherwiſe. F. N. B. 122. 
But ſo long as Goods are Lagan they belong to the Lord Admiral; but if they are caſt 
away upon the Land they are then Wreck. 6 C. 106. 
Yer any Perſon may have Flotſam, Jelſam or 3 by the King $ Grant, as well as the 
Lord 22888 by Sc. Lex Mercat. 149. - 
ore --- 


— A 
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h | Where a Ship is PRE to ink, 1 all he Men therein for the Preſervation of their Lives 

quit the Ship, and afterwards ſhe periſhes, if any of the Men are ſaved and come to Land, 

the Goods are not loſt. 2 Int. 167. 

A Ship at Sea being purſued by Enemies, the Men for Safety of their Lives forſook 90 

Ship, and the Enemies took it, ſpoiled the Tackle and Goods, and turned her a-drift, and 
ſhe was caſt on TR Land, where the Men arrived; this was adjudged to be no Wreck. 


„ 
See Stat. 12 Ann. Aff. 2. c. 18. 4 Geo. 1. % and 7 Geo. 2. c. 15. as to the Salvage of 
Ships. 
Wreck belongs to the king by his Prerogative, or to a Subject by his Grant, or by Pre- To whom 
ſcription. 2 Toft. 168. = 


If a Man has a Grant of Wreck, and a Stranger takes it away before Seiſure, he may bring 
and Action of Treſpaſs, &c. and before they are ſeiſed there is no Property gained” ro make 
it Felony. Hawk. P. C. 94. 

And if Goods wrecked be ſeiſed by Perſons having no Authority, the Owner may have 
his Action againſt them; or if the Wrong-doers are unknown, he may have a Commiſſion 
to inquire, Sc. 2 Inſt. 166. | | | 
| Wrecked Goods are not liable to Cuſtoms. La. Raym. 388, 501. 

Grant of Wreck to the Lord Admiral as appertaining to his Office will not paſs Wreck 


belonging to Fe Ty s Manor by Preſcription. Ld. * 47 3: 


Fifthly, Of Deodands. 


8 in : Goods, &c. may be acquired by Means of a Deodand. | 
A Deodand (Deo Dandum) is a Thing given as it were to God, where a Man comes to Deodand, 
a violent Death by Miſchance, cauſed by any moveable Thing inanimate or animate, with- What. 
out the Fault of himſelf or any other Perſon, in any County in England, but not upon the 
Sea or Salt Water. 
The Original of Deodands is ſaid to come from the Notion of Purgatory; for when a Original of 
Perſon came to a ſudden and untimely Death, without having Time to be ſbrieved by a Deodands. 
| Prieſt, and to have the Extreme Unction adminiſtered to him, the Thing which had been 
the Occaſion of his Death became Deodand ; that is, was given to the Church, to be diftri- 
buted in Charity, and to pray for the Soul of ſuch deceaſed Perſon out of Purgatory. Lill. 
Reg. 4 
- + "TRE . of Property by Means of Deodand is by a mixt Act, i. e. by Operation Aegina of 
of the Law concurring with the Act of the Party, Hale's Anal. F. 28. p. 72. but not with 2 by 
the Default of the Party, for that would be Felo de ſe. oo: 
Which Thing and every Thing moving with it is forfeited to the King or Grantee of the To whom 
Crown, if he dies within a Year and a Day after. Deodands are 
Omnia que movent ad mortem ſunt Deodanda. Bract. lib. 3. tract. 2. c. 5. 5 Co. 110. — 
2 Inſt. 57. | are Doodande. 
But it has been obſcrved, that at this Day if a Man be killed by the Wheel of a Cart 
drawn by Horſes, the Jury find that only Deodand which was the immediate Cauſe of his 
Death, viz. the Wheel. Nelſ. Abr. 636. But Qu. If the Wheel, Cart and Horſes are not 
all forfeited. | 
If a Man riding over the River is thrown off his Horſe by the Violence of the Water, 
2 6 drowned, his Horſe is not a Deodand, for the Death was cauſed per curſum aque. 
2 Co. 48 EFT 
Wikets ave within the Age of Diſcretion (i. e. under fourteen Years old) falls from a Cart, 
5 Horſe, &c. they are not Deodand ; but if a Horſe ſtrikes and kills ſuch a Perſon, it is 
Deodand. 3 Iuſt. 5 
And if a Perſon 5 accidentally worded by a Cart, Horſe, &c. and dies within a Year 
and a Day after, what did it is Deodand. 
So that if a Horſe ſtrikes a Man, and afterwards the Owner ſells the Horſe, and then the 
Party that was ſtricken dies of the Stoke, the Horſe, notwithſtanding the Sale, ſhall be 
ſorkeited as Deodand. Plowd. 260. 5 Co. 110. 
If a Man falls out of a Veſſel in freſh Water, the Veſſel is a Deodand; but not if he falls 
out of a Veſſel in ſalt Water, though the Arm of the Sea is in the Body of a County ; be- 
cauſe Perſons at Sea are We expoſed to ſuch Accidents, Hood's wt N. 2. 6.2. 
. 
Things fixed to che Freehold cannot be Deodands, as the Wheel of a Mill, a Bell hang- 
ing ia a Steeple, Sc. unleſs ſevered from the Freehold before the Accident happened. 2 Inſt. 
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164 Foꝛfeitures and Loſſes in Criminal Cales. 


If A. kills a Man with B.'s Sword, the Sword is a Deodand. Jed, B. 2. c. 2. p. 2 12. 
The Goods and Chattels of Felo de ſe were Deodands. Lilly 443. | 

When the The Jury, who finds or preſents the Death by ſuch Miſadventure, ought alſo to find and 
F an e * appraiſe the Deodand; for the Goods in theſe Caſes are not forfeited till the Matter is found 
crues e. of Record, and therefore cannot be claimed by Preſcription. 5 Co. 110. Co. Lit. 114. 4. 
& 5. 2 Inſt. 281. | ES. | | . 
After the Coroner's Inquiſition, the Sheriff is anſwerable for the Value where the Deodand 
belongs to the King; and he may levy the ſame on the Town, Ec. whercfore the Inqueſt 

ought to find the Value of it. Hawk. 67. 3 | 

Diſtribution If the Forfeiture is to the King, his Almoner diſpoſes of it by Sale, and diſtributes the 
thereof. Money ariſing thereby to the Poor. And if the Forfeiture be to the Lord of the Liberty, 
it ought ſo to be diſtributed. P | _ „ 
3 


SECT: Xx: 


Of acquiring the Preferty in Perſonal Eſtates by Means of Porfoitures and Leſſes in 
| Criminal Caſes. 1 1 5 


F the Owner of Goods and Chattels be outlawed, indicted for Treaſon or Felony, or 
either confeſs it, or be found guilty of it, or refuſe to be tried by Peers or Jury, or be 
attainted by Judgment, or fly for Felony ; although he be not guilty, or ſuffer the Exigent 
to go out againſt him; although he be not outlawed, or if he goes over the Seas without 
Licence; all the Goods he had at the Judgment he forfeits to the Crown, except ſome Lord 
by Charter can claim them : For in theſe Caſes Preſcription will not ſerve, except it be fo 
ancient that it has been allowed before the Juſtices in Eyre in their Circuits, or in the King's 
Bench in ancient Time. Bac. L. Tra#s 159. Os 5 | . 
Fugitives Goods. Though Wai is generally ſpoken of Goods ſtolen, yet if a Man be pur- 
ſued with Hue and Cry as a Felon, and he flies and leaves his own Goods, theſe will be for- 
feited as Goods ſtolen; but not ſtill it be found before the Coroner, or otherwiſe of Record, 


that he fled for the Felony. 2 Hawk. 450. 5 Co. 109. 
For more of theſe Kinds off Forfeitures, vide ante p. 110. 
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c HAP. Iv. 


Ok Deeds in general, and the Things incident thereto. 
See Bur. Rep. 106, 107, 285, 286. Ah. Rep. 76,91, 202, 306, 375. 


SECT 1 
What a Deed or Charter is, and the Things incident thereto, 


Deed, what: Deed (Fr. Fait, or Lat. Fadtum) is a Writing or Iaſtrument ſealed and delivered to 
—_ the Agreement of the Parties to what is contained therein. Co. Lit. 35. 5. 

| L71, 6. | | | | of 
Charter, what. And a Charter (Lat. Charta, Fr. Chartres, i. e. Inſtrumenta) is a written Evidence of 
Things done between Man and Man. And Charters may be of the King, or of private 
Perſons; Charters of the King are thoſe whereby the King paſſes any Grant to any Perſon 
or Body Politick; as a Charter of Exemption, of Privilege, Sc. Charter of Pardon where- 
by a Man is forgiven a Felony, or other Offence committed againſt the King's Crown and 
Dignity; and of theſe there are ſeveral Sorts, viz. Charta pardonationis Utlagarie, Charta 
pardonationis ſe defendendo, Ec. and others mentioned in Regiſter of Writs, Charter of the 
Foreſt, wherein the Laws of the Foreſt are compriſed, Sc. | | ES. 
Muniment, But Charters of private Perſons are Deeds and Inſtruments for the Conveyance of Lands, Sc. 
what. Charters are ſometimes called Muniments, 4à muniendo, quia muniunt & defendunt Hare- 


ditatem. | 


| There 


3 


Ch. 4.5. 2, 3. Deeds in general, 165 
| There! is a Difference between Cartam and Factum, for Carta is intended a Charter which | _ 
touches Inheritance, and ſo is not FaZum unleſs it has ſome other Addition. Co. Lit. 9. 4. b. — 


as Livery and Seiſin, Cc. 
There are three Things of the Eſſence and Subſtance of a Deed, viz, (1) Writing in Pa- > 


per or Parchment, (2) Sealing, and (3) Delivery. 2 Co. 5. 

And to a Deed there are ten Things neceſſarily incident: (1) Writing. (2) In Parch- Things inci- 
ment (Vellum) or Paper. (3) A Perſon able to contract. (4) By a ſufficient Name. (5) A 
| Perſon able to be contracted with. (6) By a ſufficient Name. (7) A Thing to be contracted Pee 

for. (8) Apt Words required by Law. (9) Sealing. And (10) Delivery. Co. Lit. 35. b. 


8 EC Te: II. 


In what Hand and Langage a Deed muſt be written. 


AS to the Writing of a Deed : (1) All the Maris aa Form thereof muſt be written be- I, Writing 
A? fore the Sealing and Delivery of it; for if a Man ſeals and delivers an empty Piece 

of Parchment or Paper, although he therewithal gives Commandment that an Obligation 

or other Matter ſhall be written in it, which is done accordingly, yet this will not make it 

a good Deed. Co. Lit. 171, Perk. F. 118, 119, 

The Writing muſt be finiſhed before it be ſealed and delivered, or at leaſt before it be de- 
livered ; for nothing may be added to it afterwards, nor may any Alteration be made in it; 
and therefore, if a Deed of Obligation be ſealed and delivered, with a Blank left for the Sum; 
which the Obligee does after Sealing and Delivery fill up, this will make the Deed void, 
Moor 28. 

And if a Deed be made as an Obligation ſingle, and after upon the Back of it, before the 
Sealing and Delivery, is written the Intent of the Bond is to pay 107. for ſuch Coſts; this if 
it was perfect might be a good Condition, if there were Words of Concluſion; but if it be 
written after the Delivery of the Deed, it cannot be good. Heti 136, 137: 
A Deed may be written in any Hand, as in Text, Court or Roman Hand, or in any Lan 
guage, as in Latin or French, and is as good as a Deed written in Engliſh and in a Secretary 
Hand. 2 Co. 3. 
And it is not neceſſary that the Latin or Engliſh whereby it is made be true and congruous, 
For falſe and incongruous Latin or Engliſh ſeldom hurts a Deed, for the Rules of Law are; 
_ Falſa Orthographia 1 non vitiat Chartam ; falſa Gammatica non vitiat Conceſſionem. Co. Lit. 6, 
5, 121, 10, 133, And yet falſe Latin, if it be very bad, may make a Deed void- 


Zelv. 193. 
And although the Writing be bad, and beſides the Lines, or the Lines be written crooked, 


yet this will not hurt the Deed. 

And if there be any Alteration, Raſure or Interlining made in any Part of the Deed before 
the Delivery of it, this will not hurt the Deed. 

But in ſuch Caſes it is Policy to make a Memorandum of it upon the Back of the Deed, 
and to give the Witneſſes Notice of it, (this is 2 uſually done in the Atteſtation of the 
Deed thus: Sealed and Delivered, the Words - being firſt interlined, &c. For otherwiſe if it 
be in any Place material, as in the Name of the 2 Grantee, in the limiting of the 
Eſtate, or the like, and it cannot be proved to be done before the Sealing and Delivery of 
it, eſpecially if it be in a Deed Poll, it is greatly IE: Co. Lit. 37, 225: Perk. F. 155, 


125; 18050 127, 128. 
SECT. III. 
Os what a 8 muſt be vritten. 


| Deed muſt be written in Paper, Parchment or Vellum, as being the leaſt ſubjeR . On Parch- 

| to Alteration ; for if Writing be on a Piece of Wood, Linen, the Bark of a Tree, ps, Vellum 
a Stone, or the like, and be. ſealed and delivered, it is no good Deed, Co. Lit. 229. a. FP 
F. N. B. 222. | 

It may be written Aber in a Piece of looſe Paper or Parchment, or in a Paper or Parch- + 
ment ſewed in a Book. Bro. Oblig. 67. Co. Lit. 137 229. But the Paper or Parchment 
muſt in moſt Caſes be ſtamped. 

And although a Deed be never ſo well written as to the Hand and Language, and on 
Parchment or Papen, and duly. read, ſealed and delivered, yet it muſt be formally and 

Vor L, ; Uu wy 
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orderly written, as to the Matter and Manner. of i it, e r to Law, that is, there muſt 
be ſufficient Words to ſet forth the Agreen: ent, and to bind the Parties to perform it; for a 
Deed may be void, and loſe its Force in all or Part, for Repugnancy, Incertainty, Miſtake, 
Deficiency and Error. Of which formal and orderly Parts ſee the next Chapter, : 


SECT. IV. 
ho is able to contract, or to give, | grant, &c. See AK, Rep. 2 12, 
3- Who may A other Thing incidentally neceſſary to the making a good Deed is, that the Party 


contract, Ke. contracting is capable of giving, granting, Sc. 
Diſabilities For ſome Perſons are diſabled by Common Law and ſome by Statute ; ſome are abſolute, _ 
by Common and ſome are Secundum quid only ; as in Cafe of Infants, Femc Coverts, Co Perſons Non 
3 compos mentis, Aliens, Tenants in Tail, Eccleſiaſtical Perſons, and others, ſome of which 
may not make any Deeds or Eſtates by them at all; others but ſo and ſo limited and qua- 
lified. Stat. 32 H. 8. c. 28. 
Podies Natu- Generally any Natural, Politick or Corporate Body may niche a Deed. 
15 82928 All who may take by Deed may give and grant by Deed. 
Sine IN Generally all that are diſabled to take by Deed, are diſabled to give and grant by Deed; 
and ſome others alſo. 
Some l erſons are diſabled to give or grant by Deed, and not enabled to take by Deed : 
And ſome are enabled to take that are not enabled to give or grant by Deed. 
Some may by Deed give or grant ſome, ahd not other Things, and ſome my not gee 
or grant any Thing at all. 
Some may not make a Deed good of themſelves, but by joining with others. 
And ſome are diſabled to make a Deed good, although they be joined with others in it. 
Some may make a Deed that will be good to ſome Perſons and not to others. 
Some may make a Deed that will be good at one and not at another Time. 
And ſome may make a Deed that will be good in one way, but not in another. 
Who are in- Diſabilities to make Deeds, Sc. 5c chiefly amongſt Perſons De non ſane memorie, Infants, 
_— D og, Aliens, Women who have Huſhani's, len who have Wives, Women that have had Huſband's, « 
mate a = and Lands ſettled by their Huf:.:ads upon them, Perſons born deaf and dumb, Perſons 
attaint of Treaſon or Felony, or in a Præ nun e, Clerk convict, Leper, Baſtard, Tenant in 
Tail, Eccleſiaſtical Perſons, as Biſhops, Pans, and che like, Jointenants, Tenants i in n Com- | 
mon, Coparcenors, Diſſeiſors, Diſſciſees, & c. 
And this in ſome of them is in Part and Temporal only, but in others of them it is abſo- 


lute, univerſal and perpetual. 
And who ca- But for all other Perſons Male or Female, and for all ober Bodies Natural or Politick, 


pable. cither as Sole Corporations or Aggregate, and for all Perſons Eccleſiaſtical and Temporal, 
they are capable to be Grantors or Grantees, or to give and take by Deed. | 
Tenant in So that if any ſuch Perſon be ſeiſed of an Eſtate in Fee- ſimple in his own Right, he may 


Fee ſimple. by Deed in Writing in pais, or without Writing, by Parol, make what Gift, Grant or Ex- 
change upon it, as he pleaſes. | 
In Tail. But he who has but an Eſtate-tail in Land can only make a Leaſe of i it for his own Life 
| by Deed, or ſuch a Leaſe as is within the Sat. 32 H. 8. | 
Ecclefiafticks, Eccleſiaſtical Perſons cannot make a Leaſe of their Eccleſiaſtical Lands for longer than 
their own Lives, or ſuch a Leaſe as is warrantable by the Statute of 13 £/iz. c. 10. and 1 Fac. 
I. c. 3. and others. 
Tenant for And he who has only an Eſtate for hk: own or ana? s Life, or a | Leaſe for Years of 
Lite or Years. Land, may give, grant or charge it at his Pleaſure for fo long as his Eſtate laſts; and it 
will be good to all Purpoſes and againſt all Perſons for that Time. 
And a Man who has an Eſtate in Land to him and his Wife and his Heirs, may make 
what Eſtate he will of it, and this will be good againſt all but his Wite, and that for het | 
| Lite-paly.- +» Eo.:12. - C0;:Trt 42- Perk. F. 182. 
Who may As to the Diſability of Perſons Secundum quid, or to a ſuch Purpoſe only, oblerve, 7A | 
OO. there are three Sorts of Perſons that formerly could not t make Eſtates for Lives, Oc. but now 
ves or 
Years, may by Stat. 32 H. 8. 
| Firſt, Any Perſons Huſbands and Wives ſeiſed of any Eſtate of Inheritance in Fee-ſimple, 
or Fee-tail, in the Right of their Wives, or jointly with their Wives before or after the 
Coverture. 
Secondly, Any Perſon ſeiſed of an Eſtate-tail in his own Right. 
Thirdly, any Perſon ſeiſed of an Ekate'1 in r in the Right of his Church. 
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Deeds in general, 167 


The Huſband and Wife may by Deed make ſuch an Eſtate of the Land of his Wife, or 


| Charge thereupon, as to bind the Wife and the Huſband, her and their Heirs, by Stat. 
| ; < 


32 H. 8. VV „ | | | 
The Tenant in Tail may make ſuch an Eſtate, or Charge by Deed, as te bind himſelf 


and his Iſſues in Tail, but not the Reverſion or Remainder ; by ſame Stat. 


Aud an eccleſiaſtical Perſon, as the Biſhop, &c. without the Dean and Chapter, and the 


reſt of that Sort, may make ſuch an Eſtate or Charge by Deed of ſuch Land to bind his Suc- 


ceſſors, by Stat. 1 Eliz. c. 13. 13 Eliz. and 1 Fac. | 5 
But to make all ſuch Leaſes good, there are divers Things neceſſary to be obſerved. Co. 


Lit. 44. a. Of which ſee Title Leaſes. 


The King for the Greatneſs of his Perſon, and Preſervation of his Eſtate, is diſabled by Who oy 
grant, &c. 


Law to grant by Deed in pais; but he is to give by Matter of Record, which is of a higher The Ki 
Nature than a Deed. Fiz. Fait and Feoffment 21. | ing. 


The Queen has 1 Privilege above other Women, that ſhe may make a Gift or Grant of Veen. 


her own Lands or Goods wichout the King. | 
If a Deed be made by Huſband and Wife together, this generally will not bind and con- Grants, &c. 

_ clude the Wife as a Fine will do. But a Deed referring to a Fine or Recovery, as to lead b both Hut- 

the Uſes thereof, and the like, may be good by the Huſband and Wife. Co. Lit. 3. Perk 


to others. 


§. 8, 20, 41, 185, 186, 86, 194. Zelv. 1. Fenk. Cent. 4. Caſe 20. 5 
A Huſband and Wife together may paſs what Fine or Recovery they pleaſe of the Wife's 50, &c. 
Land, or charge it for what Time they pleaſe, and ſuch Leaſes and Charges will be good to 
bind them both and their Heirs; but they may not do ſo much by their Deed as by Fine. 
Woman's Lawyer 103. 5 | | EE | 
The Huſband may make Leaſes of the Lands or Tenements whereof he has any Eſtate 
of Inheritance in Fee- ſimple or Fee-tail in Righr of his Wife, or jointly with his Wife, made 
before or after Marriage, ſo as there be obſerved in ſuch Leaſes the Conditions or Limita- 


tions required in the Leaſes made by Tenants in Tail; and ſo as the Wife join in the Deed, 


and be made Party thereto; and ſo as ſhe ſeal and deliver the ſame Deed in Perſon ; for if a 


Man and his Wife ſhall make a Letter of Attorney to another to deliver the Leaſe upon the 


Land, this Leaſe will not be a good Leaſe from the Wife, warranted by the Stat. (32 H. 8. 


C. 28.) and yet it will be good againſt the Huſband. But if the Leaſe is warranted by the 


Starute it will bind both the Huſband and Wife, and the Heirs of the Wife. And yet in caſe 


of an Eſtate-tail, it will not bind the Donor, nor him in Remainder. But in this Caſe the 


Huſband and Wife together may by the Help of a Fine, Recovery, both or one of them, 
make what further Eſtate they pleaſe, or charge the Land fo as to bind the Donor and him 


in Remainder alſo, and their Heirs. Stat. 32 H. 8. c. 28. Co. Lit. 44, 90. 2 Bulſtr. 44. 


And where the Wife may do the Principal, as levy a Fine, Sc. ſhe may do the Acceſſary, 
to wit, declare the Uſes of it. 10 Co. 30. | 
And yet in caſe of a Wotnan ſole, who is Tenant in Tail of the Gift of her deceaſed Huſ- 


band, or any of his Anceſtors, or with another Huſband ſhe ſhall take afterwards, if ſhe 


alone, or they two together, ſhall make any ſuch Leafe within che Conditions of the ſaid Sta- 


| tute warranted by it, this Leaſe will not be a good Bar of the Title to the Inheritance of 


thoſe who come after; but it will- be good to bind the Parties themſelves, and all others. 


Sat. 11 H. 7. c. 20. 3 C, 51, 60, 


If Huſband and Wife for Money bargain and ſell her Land, and afterwards they levy a 


Fine Come ceo of it; by this the Eſtate is made good, and the Wife cannot avoid it. 
2 85 3 | Soo, | 


Moor 22 NE | | | 
If both Huſband and Wife join in a Leaſe of her Land without Render of Rent, this 


| Leaſe (by the Common Law) will not be good againſt her. 26 H. 8. 2. 2 Co. 77: 
Dyer 92. | 


If Huſband and Wife make a Leaſe Parol of her Land, rendring Rent, or a Leaſe in 


Writing, without reſerving any Rent, this Leaſe will not bind, but will be void as to the 


Wife. Dyer 92. 26 H. 8. 24. 
Huſband and Wife and a third Perſon are Jointenants for the Life of the Wife and the 
third Perſon, the Huſband (thus ſeiſed in Right of his Wife) and his Wife by Indenture let 


a2 Moiety for twenty-one Years, the Wife dies; this is a good Leaſe againſt the Survivors, 


and ſhall be as a Leaſe made by her, until after the Coverture, that ſhe, or one who claims 


in Privity under her, do avoid it by Entry. Cro. Fac. 517. Dyer 187. 


A. and B. a Woman are Jointenants for Life, the Woman takes a Huſband, and they by 


Indenture do leaſe their Moiety for Years; in this Caſe the Leaſe may be avoided by the 
Wife, if ſhe overlives the Huſband, but not by the other Jointenant. Bridem. 44, 45. 


If Husband and Wife be ſeiſed of Land in London to them and the Heirs of the Huſ- 
band, and they covenant by Indenture for 20/7. to ſuffer a common Recovery according - 
NET Es DDR TINY | | | the 


band and Wiſe 
See Atk. Rep. 
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the n of the Place, (which binds as a Fine) and that it ſhould be to the Uſe of the 


| Recoverors, until they had made a good Leaſe by Indenture for forty Years, and after the 


making of the Leaſe, to the Uſe of them and the Heirs of the Husband, and this Recovery 
is had; this Leaſe is good in this Caſe, and not avoidable by the Wife. Dyer 290. | 
If Husband and Wife join in a Deed of Gift or Grant, it ſhall be ſaid to be the Deed of 


the Husband alone, and not of him and his Wife. 2 Brewnl. 66. 


M. is ſeiſed for Life, the Remainder to K. in Fee, K. takes N. to Husband, and after he 
and his Wife and one J. D. levy a Fine of the Land to F. and his Heirs, who grants and 
renders to J. S. for fifty Years from Michaelmas laſt paſt, rendring Rent, and granted the 
Reverſion to the ſaid N. and K and to the Heirs of K. this is a good Leaſe. 6 Cb. 63. | 

If Land be given to Husband and Wife and the Heirs of their Bodies, and they demiſe 
by Indenture, and after the Husband's Death the Wife enters and dies within the Term, 
it is now no Leaſe ab initio, Leon. 192. But till her Entry the Leaſe is not avoided. Co. 
„ 7,4 LY 1 RE 

The Husband is ſeiſed of Land in Right of his Wife, they both join in an Exchange of 
it by Deed, for other Land with a Stranger, and the Exchange is executed. They pals the 
Land taken in Exchange by Fine, yet the Wife after the Husband's Death may enter upon 
her own Land. Dyer 359. As where he after Marriage makes her an Aſſurance of a Join— 
ture, and they levy a Fine of it, as of the Gift of her Husband; this will not bar her of her 


Dower. Leon. 285. | | | 
If a Leaſe is made by Indenture by Husband and Wife, and no Rent is reſerved upon 


it; this is not void as it is in caſe of an Infant, but voidable at moſt. Hut. 102. 


If Husband and Wife make a Leaſe by Indenture for Years, rendring Rent, the Leſlie 
enters, the Husband before the Day of Payment of the Rent dies, the Wife alſo before the 
Day of Payment marries a ſecond Husband, who accept the Rent at the Day; in this Caſe 
the Wife may not avoid the Term, but the Leaſe is good. Dyer 159. 

If Husband and Wite be ſeiſed of Land in London in Right of the Wife, and they by 
Indenture covenant to ſuffer a Recovery of it to the Uſe of the Recoverors, until they make 
a Leaſe for forty Years, and after to the Uſe of the Husband and Wife, and the Heirs of 
the Wife, the Leaſe is made accordingly, the Husband dies; the Leaſe is not avoided, nor 


| avoidable by the Wife after the Death of the Husband. But Q. What Remedy ſhe has 


for the Kent. Dyer 290. Rs | E - 
e If a Leaſe is made by Husband and Wife of the Wife's Land to A. to try the Title of 
it, they being put out, and a Letter of Attorney to a third Perſon to enter into the Land, 
and to deliver the Deed, and the Letter of Attorney in the Name of the Husband and Wife, 
and they are ſealed and delivered accordingly, this is good. 2 Leon. 200. ' 

Husband and Wife in Right of the Wife and a third Perſon are Jointenants for the Lives 
of the Wife and a third Perſon ; the Husband and Wife by Deed let the Moiety for tweniy- 
one Years, the Wife died, the ſurviving Jointenant entered, &c. the Leaſe is good until ſhe, _ 
or ſome in Privity claiming under her, do after her Coverture avoid it by Entry; for it is 
not void, but voidable, and the ſurviving Jointenant may not avoid it, but it will be good 
as long as either of the Jointenants live. Cro. Zac. 417. ; 

Husband and Wife Leſſees of a Houſe in F. called the Three Conies ; the Husband made 


| a Leaſe of it for Part of the Years by theſe Words: The Houſe and Tenements in F. call:d 


the Three Conies, with all the Chambers, Cellars, Shops, excepting and reſerving to J. S. the 
Husband the Shops for his proper and only Uſe and Occupation. The Husband died within the 
Term, the Wife ſurvived, and entered into the Shops, and Jawful; for the Exception is void, 
and but temporary at moſt, to wit, during the Time they are in the Occupation of the Huſ- 
band, and after his Death they ſhall be in the Diſpoſal of the Wife, both Houſe and Shops, 


for the Remainder of the Term. Dyer 264. 


If Husband and Wife join in a Mortgage of her Term, this is no abſolute Diſpoſition. 
Hob. 3. And if he purchaſes in Fee, the Term is not extinct. 5 

Husband and Wife poſſeſſed of a Term, mortgage their Intereſts, ſne dies beſore the 
Day of Payment, he pays the Money, he ſhall have the Leaſe. Hob. 3. 

If a Feme Covert by Dureſs joins in a Leaſe with her Husband, this ſhall bind her, 

Leon. 71. oy | SES 
. IS. 124 a Feme Sole are Jointenants, the Feme marries, and her Husband and ſhe join 
in an Indenture of Leaſe for the Moiety of the Land for eighty Years to J. D. if the Wife 
and her Companion ſhall ſo long live; the Wife dies, leaving the Husband, this is a good 
Leaſe, and not to be avoided by the ſurviving Jointenant. 3 Bulſ. 271, 273. D 

Husband and Wife join in a Mortgage of the Wife's Term; this is good, and if the Wife 
dies, the Condition ſhall ſurvive to the Husband, as the Term ſhould have done; and the 


Husband by the Marriage has full Power over his Wife's Term to alien it. Hob. 2. 
„ Husband 


upon the Land, and by the Attorney delivered in both their Names; this is a void Leaſe 


Cb. . Deeds in general. 


Huſband and Wife can neither expreſly, nor by Acceptance of a new Leaſe, ſurrender 

the Wife's Freehold, ſo as to bind her ſurviving. Hob. 203, 204. | 

Huſband and Wife of her Land may make a Leaſe to try a Title of her Land. Noy 

I 20, 132. : | | f | 8 : 

13 "Huſband and Wife make a Leaſe of the Wife's Land, and this is ſigned and ſealed by i 

the Huſband and Wife, and a Letter of Attorney by them, to deliver it in their Names . x 
j 


as to the Wife. Cro. Car. 617. | | | 
Huſband and Wife (in Right of the Wife) and a third Perſon are Jointenants for the 
Lives of the Wife and the third Perſon, and the Huſband and Wife by Deed indented grant 
a Moiety for twenty-one Years, the Wife dies, the ſurviving Jointenant may not enter and 
avoid it. Cro. Fac. 417. | 5 
If Huſband and Wife make a Leaſe not warranted by Stat. 32 H. 8. yet it may be a 
good Leaſe as to the Huſband; but if it be made according to the Statute, it will bind 
the Huſband and Wife both, and the Heirs of the Wife; but it will not bar the Donor or 
him in Remainder. Co. Lit. 44. „ 
If Huſband and Wife make a Leaſe of her Land, rendring Rent to them and the Heir 
of the Wife, (as ſuch Leaſe ſhould be made), in this Caſe the Huſband cannot by Fine or 
| Deed grant or diſcharge this Rent longer than during the Coverture, unleſs the Wife Join 9 
in the Fine; but this Rent ſhall deſcend, remain or revert in ſuch Sort and Manner as the | 1 
Land ſhould have done. | | | | | 
A Leaſe for Years by Huſband and Wife, if it be without Deed, is void as to the Wife. 
Cro. Car. 656. | | DT | 
Iſ the Huſband be ſeiſed in Fee, and the Wife for Life, and they both bargain and ſell 
the Land in Fee, upon Condition, that if they, or either of them, pay 100 J. then it ſhall | i 
be void; and all Aſſurances made to be to the Uſe of the Huſband and his Heirs; the "8 
Huſband dies, the Wife pays the 100 J. ſhe ſhall have an Eſtate for Life, notwithſtanding | 
the Declaration of the Uſe as before. Cro. Car. 744. | 
If Huſband and Wife for Money bargain and fell her Land, and afterwards levy a Fine | 
come ceo of it; the Eſtate is made good, and the Wife cannot avoid it. Moor 22. | 
ö 


If Huſband and Wife make a Parol Leaſe for Years of the Wife's Land, and then levy 
a Fine, and then they both die, the Conuſee may avoid this Leaſe. Leon. 247. 

The Huſband and Wife together may join, and by Fine or common Recovery make a | if 
good Aſſurance of any Land ſhe has and her Huſband has in her Right of any Freehold 1 
| Eſtate. they have in her Right. And ſo they may alſo bar her of any Right or Title of | 
Jointure, or Dower, ſhe has or may have in or to any of the Husband's Lands : But fo 
they may not do by Deed indented, (no, though it be afterwards inrolled) Feoffment or 
other Conveyance by Deed, but where there is a ſpecial Cuſtom to warrant and enable it. 

Co. Li. i. 20 fl. . 8. Wc G15: | 

And they both together may make a Leaſe of the Land ſhe has and he holds in her 
Right, for three Lives or twenty-one Years, according to the Statute of 32 H. 8. c. 28. to 

bind them and their Heirs. Co. Lit. 44. Or they may make a Leaſe of ſuch Land to try — 
a Title; and theſe two Things they may do by Deed in pais without Fine or Recovery. 

And if he has a Copy hold Eſtate in her Right, they two may ſurrender it in the Court ac- 

cording to the Cuſtom of the Place. 4 Co. 23. Dy. 344. | | 4 
But if they both join in a Statute or Recognizance, this does not bind the Wife, or her | 
Land. Kelw. 10. e | 25 Je | : 4 

The Husband by his Fine alone cannot conclude” his Wife after his Death, as to her Oroneofthem k 
Lands. Woman's Lawyer 103. 7 | | | | to others. 0 

If the Husband alone levies a Fine of his Wife's Land for any Eſtate whatſoever, the ,. The Huſ- 1 
may avoid this Fine after his Death. Woman's Lawyer 163. 2 band alone. 

And if they make a Leaſe, rendring Rent to them and the Heirs of the Wife, (as in ſuch 
Caſes the Leaſes muſt be made) the Husband may not by Fine or otherwiſe grant or diſ- 
charge this Rent for longer Time than during the Coverture, unleſs the Wife join in the | 
Fine, but 8 Rent ſhall remain, deſcend or revert in ſuch Manner as the Land would have 2 | 

done. Did. DD | „ | | 
If the Husband alone makes a Feoffment or other Grant of his Wife's Land, this will be 1 
good againſt him, and all others, but his Wife, who may avoid it after his Death. Perk. 

I 223. | | | | | | 

. If - Woman Inheretrix has a Husband within Age, who within Age aliens her Land and 
dies, the Wife by her Entry ſhall avoid this. Lit. $633, 634. Co. Lit. 336. b. 337. a. 

- If the Husband alone makes a Leaſe for Years of his Wife's Land, rendring Rent, and 
dies, this Leaſe will be void as to the Wife. 2 Co. 77. 26 Hl. 8. 2. 8 5 
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And yet, if after his Peach ſhe takes another Huſband who accepts the Rent, the Leaſe 
is made good. Dyer 159. 

Where the Huſband ; makes a Leaſe for Years of the Wife's Larid, this is good for 
no longer than he lives, and yet it is not avoided till the Wife makes her Entry. Plow. 137. 
WH iS Man be poſſeſſed of a Term in Right of his Wife, and grants Part of it to another, 
the Wife after the Huſband's Death will have the Reſidue of the Term not granted ; and 
it ſhall be only an Alteration for what is granted. Cro. Car. 33. | 

If Huſband and Wife be Jointenants for ſixty Years, and the Huſband by Indenture lets 
all the Land for ſeventy Years, to begin immediately after his Death ; the Huſband dies, 
the Wife ſurvives ; this is a good Leaſe. But it is otherwiſe if he grants the Term itſelf to 
begin after his Death. Cro. Car. 287. Cro. Eliz. 155. 

IF. and his Wife being poſſeſſed of a Term in Right of the Wife, which ſhe has as Ad- 
miniſtratrix; V. grants the Term to C. to the Uſe of him and his Wife for their Lives, 
and after to the Uſe of himſelf ; this Grant is good, and ſhall not be ſaid to be fraudulent 
to deceive Creditors, and is out of the Statute of 19 H. 7. and all other Statutes of that 
Nature. Cro. Car. 392, 393. 

If Huſband and Wife have an Eſtate in Land to them and to the Heirs of the Huſband, 
and he alone makes a Leaſe of the Land; this will be good againſt all Perſons but the 
Wife, and that alſo for her Time only. Bro. Leaſes 58. 

If Tenant in Fee-Simple takes a Wife, and then makes a Leaſe for Years, and dies, and 
the Wife is endowed of the third Part of his Land ; in-this Caſe ſhe will avoid the Leaſe 
for her Time for ſo much of the Land as is within her Thirds, but after her Death It will 
be good again. Co. Lit. 46. 2 

A Man purchaſes Land to him and his Wife, and their Heirs, afterwards he without his 
Wife lets this Land for ſixty Years to another, if they two live ſo long, the Huſband dies; 
in this Caſe it ſeems this Leaſe ſhall bind the Wife, although ſhe be no Party to the Deed, 

|; by Stat. 32 H.8. c. 28. and is within that Statute. Cro. Eliz. 15, 16. | 
| If a Man who is poſſeſſed of a Term of Years in Right of his Wife makes a Leaſe there- 
of to begin 55 his Death, and dies during the Term, the Wile ſurvives ; the Lode is 


good. Popb. 
A Man = Bi bh Land in Right of his Wife makes a 1 for Years of it, it is not void 


by his Death fl ſhe enters. Cro. Fac. 132, 

If Huſband makes a Gift in Tail of bis Wife's Land, rendring Rent, and they after grant 
the Reverſion by Fine, by this the Wife is barred of all; but if they grant the Rent only by 

Fine, there the Wife after his Death may enter. Meor 91. 

If a Leaſe be made to Huſband and Wife during their Lives, the Remainder to the Exe- 

Putors of the Survivor of them; if the Huſband grant away this Term, and dies, the ſame will 
not bar the Wife, for he has but a Poſſibility, and no Intereſt. 

But if a Man be poſſeſſed of a Term for forty Years in the Right of his Wife, and he 
makes a Leaſe for twenty Years, reſerving Rent, and dies, although the Wife has the Reſidue 
of the Term, yet the Executors of the Huſband ſhall have the Rent, for ſhe is no Party to 
the Leaſe. 

So if the Huſband makes a Grant of the whole Term, upon Condition that the Grantee 
ſhall pay a Sum of Money to the Executors, Sc. the Huſband dies, and upon Breach of 
the Condition the Executors enter; by this the whole Term paſles, and he is barred of it. 
Co. Lit. 46. 10 Co. in Lampet's Caſe. 

If a Man purchaſes Land to him and his Wife and their Heirs, and afterwards (without 
his Wife) he lets the Land for ſixty Years, if they two live ſo long, the Huſband dies; this 
binds the Wife by S7az. 32 H. 8. c. 28. although ſhe be no Party to the Deed. Cre. 
Eliz. 15 

It a Mi an poſſeſſed of a Term in Right of his Wife makes a Leaſe thee Years of the Land, 
to begin after his Death, and then dies, his Wife ſurvives; the Leſſee ſhall have it during 
his Term, but for the Remainder of the Term, if the Huſband makes no Diſpoſition of 
it, the Wife ſhall have it. Poph. 5. For where a Woman has a Term, and marries, the 
Huſband may diſpose of it in his Life, but not by Will. Plow. 416. 

Land 1s given to Huſband and Wiſe and to the Heirs of their two Bodies begotten, the 
Huſband makes a Feoffment in Fee, and dies, having Iſſue, and afterwards the Wife before 
ſhe enters dies; the Feoffment is a Diſcontinuance to. the Iſſue at Common Law, and this 
Eſtate in the Huſband and Wife is within the Statute of 32 H. 8. c. 28. and by that Statute 
the Entry of the Iſſue in Tail is lawful. Co. 71. Moor 28. 

If the Huſband be Tenant in Tail, the Remainder to the Wife in Tail, and the Huſband 
makes a Feoffment in Fee, and dies without Iſſue, the Wife may enter; but if he ſuffers a 
Recovery, and dies without Iſſue contra, ſhe is barred, 8 Ca. 72. | | 
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If the Huſband has Iſſue, and aliens, and the Wife dies, the Iſſue may not enter during 


the Life of the Huſband; but if the Huſband aliens, and after the Wife is divorced cauſa 
præcontradtus, or for other Cauſe diſſolving the Marriage à vinculo, &c. there the Wife may 
enter by the Statute during the Life of the Huſband. 8 Co. 72. 

_ Huſband purchaſed Land to him and his Wite, and their Heirs, and afterwards without 
his Wife Ic: the Land for ſixty Years, if they lived ſo long, rendring Rent, the Huſband 
dies; the Wife by 32 H. 8. c. 28. is bound by the Leaſe. Cro. Car. 15, 16. 

A Leaſe and Letter of Attorney by the Huſband alone, and under his Seal, without the 

Seal of the Wife, is not good; but in ſuch Caſe to ſeal a Leaſe to try a Title by Ejectment, 
the Huſba: and Wife both muſt ſeal the Leaſe and Letter of Attorney, and the Attorney 
muſt enter in both their Names. And fo Leaſes muſt be made to ſue tor Recovery of her 
Lands. 2 Bulſ. 11. | | | "A | 
Huſband and Wife ſeiſed jointly to them and their Heirs of an Eſtate of Inheritance of 
Lands made during the Coverture, and the Huſband makes a Feoffment in Fee, and dies, 
the Wife may enter within the Statute of 32 H. 8. c. 28. although it was the Inheritance of 


them both. Co. Lit. 326. 4a. | | | 
And fo it is if the Feoffment be made by the Huſband and Wife, (although the Words 
of the Statute be by the Huſband only) for in Subſtance this is the Act of the Huſband only. 
Co. Lit. 326. 4: | | | 
| Beine the Statute of 27 H. 8. of Uſes, a Feoffment was made to the Uſe of a Man and 
a Woman who were unmarried, and of the Heirs of their two Bodies; they marry, and then 
the Statute is made; afterwards the Huſband bargains and ſells the whole Land to one of 
the Feoffees, and dies, the Wife ſhall have but a Moiety of the Land; but if the Wife dies, 
the Son ſhall have a Formedon of the whole Land. Dyer 149. 3 
If a Huſband be poſſeſſed of Land for Years in Right of his Wife, and grants a Rent-Charge, 
and dies, the Wife may avoid it. Co. Lit. 185. | 
If Huſband alone without his Wife makes a Leaſe for Years of his Wife's Land, this is 
only voidable, and not void by his Death. Cro. Fac. 332, 417. | 
If Huſband purchaſes Lands to him and his Wife in Fee, and he alone makes a Leaſe of 
the Land for ſixty Years, this ſeems a good Leaſe by 32 H. 8. c. 28. Cre. Eliz. 15. 


And yet if the Huſband at Common Law was ſeiſed of Land in Right of his Wife, and 


he made a Leaſe for Years, rendring-Rent, and died, this Leaſe had been void as to the 
Wife. Cro. Fac. 77. 26 H.8. 2. Dyer 92. Ne | 
An Annuity is granted to a Wife for Life by one, to whom the Huſband releaſes all De- 
mands, and dies, the Wife is not barred by this. Moor 668. | 
If a Huſband makes a Leaſe for Years of his Wife's Copyhold Lands of Inheritance, 
(which is a Forfeiture by the Cuſtom) this is no good Leaſe to bind, and therefore ſhall not 
prejudice his Wife after his Death. Cro. Elix. 4. 
A Leaſe of Land is made to Huſband and Wife for their Lives, the Remainder to the 
| Executors of the Survivor of them, the Huſband grants away the Term, and dies, this is 
not good againſt the Wife, for it is but a Poſſibility, and not an Intereſt. Co. Lit. 46. 
Baron and Feme Jointenants during the Coverture for ſixty Years; the Baron by. Indenture 
lets all the Land for ſeventy Years, to begin immediately after his Death ; the Baron dies, the 
Wife ſurvives, this is a good Leaſe, and not like to a Leaſe to begin after the Death of the 
Baron, where he may overlive the whole Term ; nor like a Grant of a Term to begin after 
his Death, where nothing paſſes till his Death: But here a good Term is created in Intereſt 
though not in Poſſeſſion ; and here the Baron having an Intereſt to diſpoſe of in his Life-time, 
he may diſpoſe of the Term, and it ſhall bind the Wife; and when he has diſpoſed of it by 
Act executed in his Life-time, he has created a Term in Intereſt, and it is as good as if he had 
granted all the Term. Cro. Eliz. 287. Co. 155. | | 
Huſband and Wife Jointenants for one hundred Years, the Huſband makes a Leaſe for 
twenty Years, to begin after his Death, and dies; the Leaſe is good. Moor 395. 
The Huſband alone may convey the Land he has in Right ot his Wife, during both their 
Lives together, without her Conſent or Agreement. | | 
A Leaſe made by the Huſband alone of the Wife's Land is not void by his Death till the 
Wife's Entry. Cro. Fac. 417. Dyer 290. | Ls 
The Huſband may not make a Leaſe of his Wife's Copyhold of Inheritance to prejudice her 
or her Heirs after his Death. Cro. Eliz. 4. 
If one has a Leaſe for Years, Extent, or the next Avoidance of a Church, in the Right of 
his Wife, he may grant it away by Act executed in his Life-time, but not deviſe it by Will; 
for it will return to the Wife if not diſpoſed by this Act executed. 3 
But the abſolute Property of all the Wife's Goods and Chattels moveable and perſonal 
Eſtate is veſted in the Huſband, and he may give or grant them away, without her, at his 
Pleaſure. Moore 44, 45. | eps | 
| If 
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Deeds in N 


away, or by Releaſe, c. prevent her of it. 


If a Feme ir bo a Husband within Age, _ he within Age aliens her Land — | 


dies, ſhe by her Entry may avoid this. Lit. $ 633 


634. 
If Husband conveys his Land to the Uſe of hanfelf — Wife, and to the Heirs of the 
Survivor of them, and he afterwards makes a Feoffment of this Land, by this he has de- 


ſtroyed the contingent Uſe. Cro. Eliz. 7 


Husband poſſeſſed of a Term in Right of his Wife, grants Part of the Term to another; 


the Wife ſhall have the Reſidue of the Term after the Husband's Death, and the Altera- 


tion ſhall be only for what is granted. Cro. Car. 33. 
If a Leaſe for Years be made to the Husband to the Uſe of the Wife, the Husband may 


ſell it for a good e Kern. and there = be no Remedy for the Wite 1 in Law, Bulſt. 
118. 


If Husband and Wife make a Leaſe of . Land, rendring Rent to them and to the 


Heirs of the Wiſe, for fo the Render ſhould be made: The Husband by Fine or otherwiſe 
- Cannot grant or diſcharge the Rent for longer Time than during the Coverture, unleſs the 


Wife joins with him. Woman's Lawyer 113. 
If Husband purchaſes Land in Fee to them two and their Heirs, he alone without her | 


may make a Leaſe of the Land, for this is out of the Statute of 32 H. 8. as to require her 1585 


Joining with him. Cro. Eliz. 15. 
If a Woman has a Leaſe for Years, and conveys it in Truſt for her own Uſe, and after 


\, marries, the Husband may not diſpoſe of it; and if the Wife dies, the Husband me not 
diſpoſe of it, but it ſhall go to the Executor of the Wife. March 44. Caſe 69. 


If a Copyholder makes a Leaſe for Years of the Land whereof a Feme by Cuſtom is to 


have her Widow's Eſtate, ſhe ſhall not avoid the Leaſe, unleſs there be a ſpecial Cuſtom 
to avoid it; for he comes under the Cuſtom, and by che Lord's Licence as well as the 


Feme. Cro. Fac. 36, 37. 
If Husband has an Eftare i in Right of his Wife for her Life as Dower or otherwiſe, and 


he alone, or they both, by Deed ſurrender to him in Reverſion; this is good during the Co- 


verture; but if ſhe ſarvives: or there be a Divorce Cauſa præcontractus, the Wife may en- 
ter, and avoid the Surrender, though he to whom it was made be dead, and his Heir in by 


Deſcent. Perk. F 117 


If a Feme Sole * a Feofſment in Fee, on Condition to pay 10 l. to the Wife at Eaſter 


next, and ſhe before that Time takes a Husband, the Husband may releaſe this Condition, 


and bar her for ever. Perk. § 764. 

If a Leaſe be made to Husband and Wife for Years, the Remainder to the Survivor of 
them for twenty-one Years, the Husband alone cannot diſpoſe of this Remainder to bar his 
Wie. | 
So if a Leaſe be made to them for Lives with ſuch a Remainder, the Fhuband cannot 
grant it away. 10 Co. 51. 

Husband purchaſes Land to him and his Wife and their Heirs, and after he alone lets it 
for ſixty Years, if he lives ſo long, rendring Rent, Husband dies ; the Leaſe ſhall be good 
againſt the Wife upon the Stat. 32 H. 8. c. 28. and not within the Proviſo. Cro. Eliz. 15, 16. 

"The Husband alone cannot by Fine, Recovery or otherwiſe, by any Deed diſpoſe of the 
Land of his Wife for longer Time than he lives with her, but ſhe or her Heir will avoid it. 

But by Stat. 32 H. 8. they may make Leaſes according as the Statute directs. 17 E. 4. 
14. And if it be otherwiſe made, n the Money g given for the Land ſold be paid to 
her, yet this will not make it good. 8 Co. 

Where Husband and Wife are joint 8 the Husband alone may make a F eoffment 
or Diſcontinuance, the Wife being upon the Land and not agreeing to it. 

But of a joint Eſtate in Fee-Simple, or for Life, to the Husband and Wife, there regu · 
larly the Husband alone during his Wife's Life may not ſever the Jointure, or diſpoſe of it. 

And if a Leaſe for Years be made to them, and he alone charges it, ſhe may avoid this, 
Plow. 58, 259. Dyer 9. | 

And if the Husband makes a Leaſe of his Wife's Land for Years, and then he and his 
Wife alien it by Fine, and the Husband dies, the Alienee ſhall avoid this Leaſe. Bridem. 45. 

And if the Husband be ſeiſed of a Reverſion in the Right 15 his Wife, and he grants it 
away, and the Tenant attorn, yet this ſhall not bar the Wife. 19 H. 6. 4 

The Husband alone may give or grant away any of the Channel Real of his Wife by Act 
executed in his Life-time, and this will bind and bar him and his Wife alſo; and therefore if 
one has a Term in Right of his Wife, and he in Reverſion confirms the Eſtate of the Husband 


and Wife, Habendum for Term of their two Lives; by this the Leaſe for Years is drown- 


ed and gone. Plotod. 199. Lit. $ 526. 9 Co. 129. 10 Co. 47. : 
So if the Wife has a tuture Intereſt, the Husband alone during the Coverture may grant it 
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So for any Goods or Chattels ſhe has as Executrix. Kelw. 103, 122. 5 Co. 27. 21 H. 7. 

24. Bro. Grants 187. . | | 
If Husband and Wife levy a Fine, and he alone declares the Uſes, this is good to bind 

both of them. 2 Co. 157, But if ſhe diſagrees to it, and declares other Uſes, contra. 
2 G0 17 NT : | | 

5 all AQs done by the Husband voluntarily and out of Court, which he and 
his Wife are compellable to do, and is to be done by Deed, or otherwiſe, ſnall be deemed 
both their Acts, and good: As where he is ſeiſed in his Wife's Right, or jointly with his 
Wife, and he aſſigns Dower to another Woman, or grants a Rent for Equality of Partition, 
or makes an Attornment, this will bind her though done by him alone. 9 Co. 85. 


No Man's Wife, exeept the Queen, may by any Deed of Gift or Grant, Obligation, Re- The Wife 


| leaſe, or otherwiſe, diſpoſe of or bind her Husband's Perſon, Land or Goods, without his Alone, or other 
Conſent; nor will any ſuch Deed made by her alone without her Huſband conclude or bind Womanalone. 


herſelf. And her ſaying in the Deed that ſhe is Sole, if ſhe be otherwiſe, will not amend 
the Caſe. 3 | | | 

But a Deed referring to a Fine or Recovery, as to lead the Uſes thereof, and the like, 
may in ſome Caſes be good by the Wife alone. Co. Lit. 3. Perk. § 8, 20, 41, 185, 186, 
86, 194. Yelv. 1. TJenk. Cent. 4. Caſe 20. | | | | 
And though there be a folemn Agreement between Man and Wife before the Marriage 
that ſhe alone ſhall have the Diſpoſal of Lands or Goods without her Husband, yet this will 
not do; ſhe ſhall not have the Diſpoſal of his Lands or Goods without his Agreement. Co. 
Lit. 3. Pert. 5 8, 21, 41. | | 

If Husband and Wife Tenants in Tail of the Gift of the Husband, the Remainder to 


the Huſband in Fee, and the Huſband dies, and the Son and Heir of the Wife levies a 


Fine with Proclamations to the Uſe of himſelf and Heirs; the Wife makes a Leaſe of the 
Land for twenty-one Years, this is good againſt the Iſſue in Tail. Bridgm. 28, 29. | 

If a Woman Tenant in Tail makes a Leaſe for thirty-one Years, and takes a Husband 
and has Iſſue, the Wife dies, and the Husband is Tenant by the Curteſy ; one may not 


avoid the Leaſe during his Life. Owen 83. . | 
But if he ſurrenders to the Iſſue, the Iſſue may avoid the Leaſe. Moor 8. | 
If Land be given to Husband and Wife, and to the Heirs of their two Bodies, and the 
ſband dies leaving Iſſue by his Wife, and the Wife makes a Leaſe according to the Sta- 
tute of 32 H. 8. in this Caſe it ſeems the Leaſe is good to bind the Iſſue. Gods. Caſe 119. 
If Husband and Wife ſeiſed of Land in Right of the Wife, levy a Fine to the Uſe of 
themſelves for their Lives, and after to the Uſe of the Heirs of the Wife, provided that it 
ſhall be lawful for the Huſband and Wife at any Time during their Lives to make Leaſes 
for twenty-one Years, or three Lives; the Wife being Covert makes a Leaſe for twenty-one 
Years, the Leaſe will be good againſt the Huſband. Godb. Caſe 419. | 
If a Man ſeiſed of Land in Fee enfeoffs divers Perſons, upon Condition that they ſhall 


give back the Land to him and his Wife in Tail, the Remainder to his right Heirs ; they 


have Iflue a Son, the Huſband dies, the Son in the Life of the Wife levies a Fine with Pro- 
clamations to A. the Wife enters, and makes a Leaſe for three Lives, not warranted by Stat. 
32 H. 8. the Conuſee re-enters, his Entry is lawful; for the Leaſe being a Diſcontinuance, 
is within the Stat. 11 H. 7. c. 20. and the Conuſee may enter for the Forfeiture. And if a 
Wife accepts a Fine Sur Conuſance de droit come ceo, c. ſhe ſhall be Tenant in Tail, and 
thereby grant and render the Land for 1000 Years, this is an Alienation within the Statute 
of 11H. 7. 23G. Dew nu: : | | 

If a Woman Tenant in Tail of the Gift of her deceaſed Huſband, or any of his Anceſtors 
whilſt ſhe is Sole, or after with another Huſband makes a Leaſe, although it be within the 
Stat. 32 H. 8. yet it is not good. 3 Co. 31. Stat. 11 H. 7. c. 20. | 

A Feme Sole poſſeſſed of a Term conveys it over in Truſt for her, and being to marry, 
the Huſband is bound not to meddle with it; he may not have it, nor aſſign it. March, 
pl. 141. „„ L. 3 
5 A Feme Sole conveys a Term in Truſt, and then marries, the Huſband aſſigns it; the 
Truſt (not the Eſtate) paſſes. March, pl. 141. | 

If a Feme Covert grants an Annuity by Deed, it is void, | | 

And if her Huſband be ſèiſed of Land in her Right, and ſhe grants a Rent-Charge out of 

it by Leed, it is void. | 185 
And ſo if the Huſband knowns of it, and agrees to it, if it be done by him alſo. 

And although he has been out of the Country, and it is not known whether he be living, 
but ſhe has managed the Eſtate a great while, yet if he be alive the Deed is void. Perk. 


"fs. „ GO» | 


A Leaſe made by a Female Covert is not good unleſs it be made by Deed ; for if it be 


by Parol, it is void, but if by Deed it is voidable only. Cro. Eliz. 497. 
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A Woman who has refovered the third Part of her Huſband's Land in Dower, may not 
make a Leaſe of it till ſhe be in Poſſeſſion by Execution. Bro. Sci. Fa. 36. 


— 


A Feme Covert will not be bound by a Deed inrolled, unleſs ſhe be examined, and ſo in 


London it will bind her. Hob. 225. | 
A Feme Covert alone, and without her Huſband, cannot make a Feoffment of her own 


Land, and if the dies, it is void, although her Huſband agrees to it. Perk. $ 185, 186. 
If Land be given to Huſband and Wife, and to the Heirs of their two Bodies, and the 


Huſband dies leaving Iſſue by the Wife, and the Wife make a Leaſe according to the Stat. 


32 H. 8. this Leaſe it ſeems is good to bind the Iſſue. Gods. Caſe 119. 
If a Feme Sole makes a Grant of a Rent out of her Land, and delivers it to a Stranger 


to take Effect as her Deed, upon certain Conditions performed, her taking a Huſband be- 
for the Time, or if ſhe had made a Feoffment or Leaſe, will not hinder, but upon Perfor- 
mance of the Condition the Deed ſhall take Effect. Perk. c. 1, 2. And if ſhe be Covert 
at the Time of Delivery, and after before the Time of Performance ſhe become Sole, yet is 


the Deed void. Idem. N . | 
A Feme Covert alone cannot by any Deed during the Coverture diſpoſe of any of the 


Lands, Goods or Chattels ſhe has in her own Right, without her Huſband ; and therefore all 
Feoffments, Deeds, Gifts and Grants made thereof by her alone, are void. And although 
ſhe ſays in the Deed that ſhe is Sole, that will not make the Caſe better. And although ſuch 
Deeds be executed by Livery of Seiſin or Attornment, yet they are not good, or of any Force 


at all. And although the Huſband be agreeing or privy to it, yet they are not good to bind 
the Huſband or herſelf. And although he be out of the Country vagrant, and it is not 


known whether he be alive or dead, yet it is not good. Co. Lit. 112. Dyer 234. Perk. 
. | 
50 of Statutes and Obligations made by her, theſe are all void, and not binding to him 
or her, 10 Ce. 43. Kelw, 10, 12, 21. 16 H. 7. 5. 1 H. 7. 15. 5 Co. 27. xs 
And therefore a fortiori ſhe may not diſpoſe of her Huſband's own Lands, Goods or 
Chattels that he is ſeiſed or poſſeſſed of in his own Right, without her Huſband. | 


But if a Feme Sole Executrix takes a Huſband, ſhe, after -her Marriage, without and' 


againſt her Huſband's Will, may do any lawful Act for an Executor to do; but if that which 
is done be a Devaſtavit, it is not good to bind him. Perc. c. 1, 2. | EE 


If there be a Difference between a Man and a Wife, and by the Mediation of ſame Friends 


ſome of his Land be aſſigned to her by his Aſſent, yet ſhe may not diſpoſe of it without him. 
Perk. S 7. | | 

If the Wife alone gives or grants the Huſband's Goods, this will be good till the Huſband 
diſagrees to it; but if it be by Deed, the Deed will be void; and yet by the Huſband's 
Agreement it may be made good for ever. Bro. Dower 504. Plow. 294. : 

If one deviſes that his Executor ſhall fell his Land, and makes his Wife Executrix; ſhe 


alone, or with another Huſband, may ſell it. Relw. 10. 


A Feme Covert that is an Executrix -may do any Thing according to the Office and 


Duty of an Executor as another may do, ſave dnly give or ſell Goods or Chattels; this ſhe 
may not do; and ſhe may not aſſent to a Legacy without him. 5 Co. 27. 2 H. 7. 15. 
Perk. S 2. | | 1 


By Hutband A Man may not after his Marriage make a Feoffment to his Wife; but after a Contract 
and Wife to made, and his having had carnal Knowledge of her before Marriage, ſuch a Feoffment is 


one another. 


good. Perk. § 194, 193. 


1: Husband to A Man can make no Eſtate to his Wife by Deed; he may not covenant with her to 
Wife. ſand ſeiſed to her Uſe, for they are but one Perſon in Law; but he may convenant with 
another ſo to do : Or he may make a Feoffment or other Conveyance :to her Uſe, or he may 


ſurrender a Copyhold to her Uſe. Co. Lit. 112. 4 Co. 29. | 
And he may deviſe to his Wife as to another. Co. Lit. 112. 


A Feme Covert cannot take any Thing of the Gift of her Huſband, but ſhe may pur- 
chaſe Lands of others without his Aſſent; but if he difagrees, the ſame is deveſted; and if 


he agrees to it, yet after his Death ſhe may waive it until after his Death ſhe has agreed to 


it. Co. Lil. 3. | 55 | 
2. Wife to A Cuſtom that a Wife may give Lands to her Huſband is void. Godb. Caſe 178. 


"i434 


Flu-band. Where one of many that make a Deed of Feoffment has the Land, and the reſt have oY 


3 


Grant, &. by thing in it, yet it is a good Deed to paſs the Land. Bro. Feoffments 4. Perk. $222. 


ſeveral, though , 5 , — | 5 r 455 
den A Jointenant may leaſe his Moiety for Years, to commence after his own or after his Com- 


one only has 


Right, panion's Death. Lane 14. See Atkynss Rep. 493. 


Jointenant, An Infant may not make a Gift or Grant by Deed, or do any Thing eiſe by Deed that 


Grant, &c. by will be good and binding to him or others, but in ſome ſpecial Caſes :. For if he makes ſuch 
an Infant. a Deed that ſhall take Effect by the Delivery of the Deed only, as where he ſhall grant a 


Rent-Charge out of his Land, or make a Feoffment with a Letter of Attorney to give Livery 
| | 5 


* — 0 


i 
: 
| 4 
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is tot good although the Statute be general. 
If an Infant Copyholder makes a Leafe of li Cop /hola: Re ike Fo „echte becauſe 
it is void; but if he accepts the Rent reſerved 525 it at full Age, ie will be a Forfeiture. 


545. 18 E. 4. 2. 3 Co. 65. | 2 
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of Seiſin, or by — give or ſell any of his Goods, and the Buyer takes the Thing, theſe 
Deeds are void ab initio. 


But if the Deed takes Effect by the Delivery of the Hand of the Infant, as where by Deed 


he makes a Feoffment, and 1 Livery of Seiſin by his own Hand; or ſells Goods and 


delivers them with his own Hand; theſe are voidable by the Infant himſelf, or him that ſhall 
have his Right, as Privies in Blood or Eſtate. Sc. Moor 105. 

But what he does by Fine or Recovery, or by way of Statute or Recognizance, or Inrol- 
ment of a Deed, he may avoid this during his Minority ; it is not to be avoided afterwards. 
17 Aſſ. 17. Latch 151... F. N. B. 104; 9 H. 7. 7 

And if he dies during his Nonage, his Heir cannot avoid it. 26 H. 8. 2. 7 H. 4. 3. 
Perk. $ 82, 13, 19. Popb. 152. Moor 146. Co. Lit: 171 

If an Infant makes an Exchange or Partition by Deed, this it . is only voidable, and 


he may affirm it at his full Age. F. N. B. 68. 18 E.. 2. 1 4. #* 


If he makes a Feoffment in F ee, with a Warrant to give Livery of Seiſin, and the At- 


torney does it accordingly; this 1s void, and the Feoffee when he enters is a Diſſeiſor, and 


ſo the Infant may ſue him as ſuch, or he may enter upon him : But if the Infant gives Li- 
very with his own Hands, the Eſtate is only voidable, and the Feoffee may not be charged 


as a Diſſeiſor or Treſpaſſer. 5 Co. 119. 4 Co. 125. 3 Co. 422. Dyer 10, 36, 109. 


If a Wife Inheritrix has a Huſband within Age, and he aliens her Land during his Non- 


age, and dies, the Wife may enter. Co. Lit. 3 36. 


A Leaſe at Will by an Infant without Rent is void.  Cro. Car. 220. 


And it is a Rule, That all Gifts and Grants by Deed made by an Infant, that 4 not 


Effect by the Livery of the Hand, are void. 


And all Gifts and Grants by Deed ang Infant, that take Effect by Livery of the 


Hand, are voidable by himſelf, his Heirs, afid thoſe to whom his Eſtate ſhall come. Co. 


Tit. 171. Perk. F 12. Brown. 120. 21 H. 6. 31. 


But if an Infant be Executor, he may do any lawful AR as Executor ; and therefore if 
he makes a Releaſe for a Debt he hath duly received, this is a good Deed; but if he ſhall 


make a Deed of Releafe for the Debt he hath not received; this Deed will be void; but if 


he does receive the Money, it is a good Deed of Releaſe againſt him. Cro. Eliz. 532. Co. 


Tit. 172. Bro. Executor 114. Dyer 104 


But for the Perſon to take Advantage of a voidable Deed or Eſtate made by an Infant, 


ſee 8 Co. 43. 


And it is a Rule, That where an lfent makes a veidable Feoffment, there his Privies in 


Blood, as the Heir general or ſpecial, or general and ſpecial both, may take Advantage of 


the Infancy of the Anceſtor, and enter: But Privies in Law, as the Lord by Eſcheat, and 


the like, may not take Advantage of ſuch Infancy; and where an Infant dies without Heir, | 


his Feoffment is unavoidable. 9 Co. 42. 4 Co. 125. 
If a Tenant in Tail makes a Leaſe not warranted by the Statute of 32 H. 8. and dies 


without Iſſue, and the Reverſion deſcend to his general Heir, being an Infant, he may avoid 
it. But an Heir in Tail then within Age, when he comes of full Age, by Acceptance of | 
| the Rent, may make the Leaſe of the Tenant in Tail good. 


8 7 yet the King as to his Right by Wardſhip might have avoided it for his Time. 
983. 


And if Tenant in Tail makes a Leaſe for thirty or fotty Tes and dies without Iſſue, 


his Wife young with Child of a Son, and the Donor enters and avoids the Leaſe, and then 
the Son is born, the Leſſee enters, and the Son at his full Age accepts the Rent ; by this he 
| has made good the Leaſe that was before only avoidable. 7 Cb. 3. 


If an Infant Tenant in Tail makes a Leaſe for Teats within bow Statute af '22 8 8. this 


Latch 199. +. Ohh 
A Grant of a Copyhold by an x Infane is good, if the Cuſtom "will Virfant i it; and the Pre- 
ſentation to a Church by an Infant is good for Feat of Lapſe; but it ſeems the infant muſt be 


of the Age of fourteen Years or more to preſent to a Church. Perk. 6. 1. 4 Co. 23. 
8 Co. 63. Noy 41. 


An Infant alſo may make a Leite for Yer: to try a Title of Lands. N 130. 


If an Infant ſeiſed of Lands in Fee makes a Leaſe for Years of it, rendring Rent; this is 


only voidable, and by his Acceptance of the Rent when he is of Age will be affirmed and 


made good. 


But if he make a Leaſe of it, rendring no Rent, the Leaſe is void. 92. 7. 24. Plowd. 
„ 
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If an Lao grants a Rent, Advowſon of Common by Deed, this Deed will be void; and 
he ſhall have the ſame Remedy againſt the Grantee for his raking a Diſtreſs for the Rent, or 
any other Uſe made of the Grant, as if no ſuch Grant had been. Co. Lit. 172. 
An Infant after he is of Years of Diſcretion may contract, and may make a ſingle Bill on 
Contract to pay Money for his neceſſary Phyſick, Food, Apparel or Schooling, or Inſtruc- 
tion in any Thing that may Profit him, or the Nurſing of his Child; and this Deed will 
bind him as much as if he was of full Age, and what ſhall be ſaid to be neceſſary in theſe 
Caſes ſhall be tried by the Judges, and not by a Jury. Co. Lit. 172. 4. | 
But if it be a Writing with a Penalty, it will not bind him, nor will his Bill to another | 
Man that has paid ſuch Money for him to pay it again bind an Infant. Co. Lit. 1 72. 
Poph. 152. 9 Co. 87. Kelw. 19. Latch 151. Cre. Car. 560. 12 Co. 122, 123. 
By a Corpo- The Grants of ſome Perſons will not be good in Perpetuity without the Aſſent of ny. 
ration, by way of Grants, Confirmations or otherwiſe ; ſo the Grant of a Dean without the Chapter, 
of the Mayor without the Commonalty, the Maſter of a College without his Fellows, and 
the like, without a general Conſent of the whole Body, is void : But a Body Corporate may 
by Deed give or grant, do or convey together by joint Conſent, as a ſingle Perſon may do; 
and ſo they may convey or charge any of the Lands, or give or diſpoſe any of the Goods or 
Chattels belonging to their Corporation. Perk. S 31, 32, 33. 
And if any of the Members of any ſuch Corporation be ſeiſed of any Land in bis own 
Right, and in his natural Capacity he may make a Feoffment, Grant or Leaſe of, or a 
Charge upon this Land, as another Man may do, and ſo he may diſpoſe of his Goods and 
Chattels. Perk. $ 224. 225, 51, 209. Fitz. Faits and Feoffments 29. Godb. 300. 
A Corporation may grant their Land by way of Bargain and Sale. 3 Leon. 159. 
But generally, neither the Head alone, nor any one or more of the Members, of a Cor- 
poration Aggregate of many alone, as a Dean without the Chapter, or Chapter without the 
Dean, may make a Deed of Feoffment or other Grant of any of the Lands belonging to 
the Corporation ; but all of them together may make a Deed of Feoffment or Leaſe of any 
of the Lands belonging to the Corporation. Perk. § 224, 225. Ha. Haits and Feoff- 
ments 2 5 
By a Diſſeiſor If a Diſſeiſor, or the F coffee of a Diſſeiſor, or any other who has but a tortious and de- 
or Feoffee of feaſible Title, ſubject to an Action or Entry, ſhall hold a Copyhold Court, and makes Copy- 
a Piſfeiſor. hold Eſtates, ſuch voluntary Grants made by him will not bind him who has Right, when 
he ſhall recontinue the Manor by Action or Entry: And yet if one who has ſuch a defeaſible 
Eſtate ſhall in ſuch a Manor admit one upon a Surrender, or upon a Deſcent, ſuch Admit- 
tances, according to the Cuſtom, are good. 4 Co. 23. Hob. 215. Popb. 141. : 
By a Cooy. A Tenant at Will Copyholder cannot by Cuſtom make a Leaſe for Lite by Licence of 
beide the Lord; and there cannot be any ſuch Cuſtom for a Leaſe for Life as there 1 is for a Leaſe, 
for Years. Godb. 6, 236. A 
A. Leaſe of a Copyhold that has been demiſed according to the Cuſtom, rendring the ac- 
cuſtomed Rent, is a Leaſe within the Stat. 32 H. 8. Moor 759. 6 Co. 37. 
Copyholders generally paſs. their Copyhold Lands by Copy of Court- Roll, and not by: 
Deed ; but if by any ſpecial Cuſtom of the Place a Copyholder may make a. Deed, as in 
ſome Caſes he may; make a Leaſe for Years, there he that holds this Land may by Deed 
grant it as the Cuſtom is; for all Things are to be done by the Copyholder, according tothe 
Cuſtom of the Place; and he is to do nothing againſt the Cuſtom, nor without Warrant of it. 
If a Copyholder makes ſuch a Leaſe for Years as is a F orfeiture, yet the Leaſe is good | 
as to the Parties, and the Leſſee may have an Zjectione firme upon it. Ow. 18. 
A Leaſe made by a Copyholder by Licence of the Sond, is a g00d Leale; and an Beg 
ment may be brqught upon it.. Cro. El. 551. © | 
11 Any Perſon who has a lawful Eſtate in a Manor, be.; it in F ee, in Tail, in 1 by. the: 
* Curteſy, for Eife pr Nears; or as Guardian, or Tenant by Statute, Elegit, or at Will, if a 
„ Copyhold eſcheats or comes to their Hands during the Time they have, it, may grant the 
1 ſame, rendring the Rent, Cuſtoms and Services; - and this will bind the Lord who has the 
=. Inheritance or Freehold of the Manon; and if a Diſſeiſor, or Feoffee of a Piſſeiſor, or other 
4 who has a tortious or defeaſible Eſtate or Intereſt, ſubject to the Action or Entry of another, 
bo; keeps a Court, and makes any voluntary Grant upon Eſcheat or Forfeiture of a Copyhold, 
* this Grant will not bind him that has Right, when he has recontinued the Manor by Action 
1 or Entry; but Admittances of an Heir, or upon a Surrender, are good if made wichin the 
W Cuſtom. 4 Co. 23. 
l. | By one bling, A Perſon born blind, deaf and dumb, is diſabled by Law to make a good Don's and 
' deaf and therefore ſuch a Man's Deed is void: But not if he be deaf, dumb or blind, and hath ſo 
dumb. much Underſtanding, that he can make his Mind known by Signs. Perk. § 6, 19, 23, 24. 
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And ſuch a Perſon as before may make a voluntary Grant vpon an Eſcheat, or upon a 
Forfeiture, or otherwiſe, according to the Cuſtom of the Manor; and this will be good. 
A Co. 23. „ 
4 A Gift or Grant by or to a deformed Perſon, having human Shape, or to a Leper, or By deformed 
| ſuch like Perſon, of Lands or Goods, may be as good as by or to any other Perſon what- Perſon, Leper. 
beer Co. Dt. . = | | | 
And a Leper removed by the King's Writ from the Society of Men, may notwithſtand- 
ing give or take by Deed as another Man may do. Co. Lit. 2. | 
And an Hermaphrodite, according to the molt prevailing Sex, may give or grant, have Hermaphro- 
and take by Deed, as any Man may do. Co. Lit. 2.- | dite. 
A Perſon who has committed Treaſon or Felony may give or grant or charge his Lands By Perſons 
by Deed, as another Man may do; and fo he may after he is attainted for the fame Offence attainted of 
by Outlawry, Verdict or Confeſſion ; but this ſhall not hinder the Forfeiture due to the King 3 2 
or to the Lord. x 0; | | Felony. 
And in this Caſe, ſuch a Perſon before or after his Attainder may give or grant his Goods 

or Chattels by or without Deed to relieve himſelf in Priſon : And this, for ſo much, will be 

good and binding to the Lord and King alſo; and for all the reſt, it is good againſt all 

Perſons whatſoever, except the Lord and King. Co. Lit. 2, 42, 43. Perk. Q 26, 27, 28, 

29, 182. | GT; | 

| "if an outlawed Perſon, or an Heir in Ward, makes a Deed of Feoffment, or other Grant By outlawed 
of his Land, this will be good againſt all Men but the King and the Lord. Perk. § 219. Ferſons. 

Staun. Prerog. 40. | | : 

A Perſon outlawed in any Civil Action may give, or grant or charge, have and take 
Lands or Goods by Deed, as any other Man may do; and this will be good againſt him 
and all others. But this notwithſtanding ſhall not bar or exclude the King or other Perſons 
from the Benefit of Forfeiture which is given and due to them by the Outlawry. And al- 
though the King ſeiſes and takes into his Hands the Profits of his Land (as he may) upon 
the Outlawry, yet the Perſon outlawed may make what Diſpoſal he pleaſes of the Land it- 
ſelf ; and this will bind himſelf ard all others, fave the King, for the Profits of the Land 
during the Life of the outlawed Perſon only; and for his Goods and Chattels he may diſ- 
poſe of them until the King or his Patentee ſeiſes them, Perk. & 26, 48. Owen 116. Co. 
. | 5 | ; | 
An excommunicate Perſon may give, or grant or charge his Lands or Goods, or have By an excom- 


and take Lands or Goods by the Gift or Grant of another Man, as any other Perſon what- municate Per- 


ſoever may do: And ſuch Gifts and Grants will be good againſt and to the Parties that give ſen. 

or take by the Deeds, and againſt all others whatſoever. Perk. § 182, 183. | 

A Man that is drunk may give or grant, do, have and take by Deed, as any other Man Py a Man that 

may do: Or as he himſelf when he is freſh and ſober may do; and his Deed will be as is drunk. 

binding to him, and all others, made at this Time, as at any other Time. Wing. Max. 570. 

To the making of a good Deed it is requiſite (among other Things) that he who makes By a Man that 

it, when he does it, has his Reaſon and Underſtanding: And therefore if a Man void of is of Sane 
Reaſon, and that wants common Underſtanding, and that is either born ſo, and has been Memory. 

ſo from his Birth, who is called an Ideot a Nativitate, or one that is born with Underſtand- Ideot. 

ing, and becomes accidentally ſo, ſuch as we call a Lunatick or mad Perſon, be he ſo al- 

ways, or at certain Seaſons and by Fits, that has (as we ſay) his Lucida intervalla, if any ſuch Lunatic. 

Perſon, whilſt he is in this Caſe, ſhall do any Thing by Fine or Recovery, this will be good 

to bind him and all others. And if he makes any Deed, and thereby gives, or grants or 

charges his Land, or gives or ſells his Goods; this Deed will be good and binding to himſelf, 

for it is a Rule in Law, Nemo admittendus eſt inhabilitare ſeipſum; but it ſhall not bind his Heirs, 

Executors, and ſuch others as ſhould have had the Thing given or granted after his Death, 

had not that Deed been made; but they may avoid it: So that the Law in this is, That all 

Acts done by one Non ſane memorie are good againſt himſelf, but voidable by his Heirs, Exe- 

cutors, and ſuch as are to have his Eſtate after his Death. And yet if he be ſuch a one as has 

his Lucida intervalla, and the Deed in Queſtion is made by him whilſt he is in that Caſe; this 

is a good Deed, and will be binding to him and all others. 4 Co. 123. Co. Lit. 123. F. N. 

B. 202. 7 Haq. 5. 22. Perk. $ 24. Hob. 96, 155. - 

As if Man of ſound Mind and good Memory makes a Feoffment of his Land with a 

Letter of Attorney, and before Livery is made he becomes Parahytick,” and he by Signs 

| ſhews his Mind to be, to have Livery made, and fo it is made; it is ſaid, this is a good 
Feoffment. Perk. § 22. | „„ _ 

But if a Letter of Attorney to make Livery be made of Land by ſuch a Man as is Non 

\ ſane memorie, and after he comes to his Memory, and then Livery of Seiſin is made by 

virtue of the Letter of Attorney, without any other Aſſent of the Feoffor, and the Feoffor 
TSS: SE — 2 2 | dies 
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dies, in this Caſe the Heir may enter upon the Feoffee and avoid the Feoffment, but he 
himſelf in his Life-time might not have done it. Perk. § 21, 23. i | 
An Alien Enemy, that 1s, one born under another Prince in Enmity with the King, can 
neither give nor take by Deed amongſt us, for he is to have no Benefit of our Lauds. 
And one born in another Country, under the Obedience of another Prince in Amity with 
our King, who is amongſt us accounted as an Alien-amy, but is no Denizen or natural 
Subject of the King's, ſuch a one may by Deed give or grant ſuch a Thing as he has a 
Capacity to have and hold amongit us; and any ſuch Thing may be given or granted 
to him. But ſuch an Alien-amy is not capable of holding Land in Fee or for Lite : If 
therefore any ſuch Eſtate be conveyed to him, the King will have it from him. Co. 
Lt. 2. | | | | ES | 
And although he be made Denizen by the King's Letters Patent, yet he is then in no 
better Caſe for this; but if he be naturalized by Act of Parliament, then may he give or 
take Lands by Deed, as another Man may do. And if he be a Merchant, he may take 
and enjoy a Houſe for this Purpoſe ſo long as he uſeth the Trade. And although he be no 
Denizen, yet may he have and enjoy Goods or Chattels: And therefore of ſuch a Thing any 
Gift or Grant by or to him will be as good as ſuch Gifts or Grants by or to any other Per- 
ſon. 7 Co. 16. Co. Lit. 2, 31. Dyer 224, 283. Godb. 275. Perk. $ 48. Owen 4&6: 
Brownl. 41. Goldſh. 29. Bendl. 10. : „ 
By Perſons The Gifts and Grants, of and to dead Perſons in Law, ſuch as are Monks, Friars, Ca- 
dead in Law. nons profeſſed, and the like religious Perſons, are utterly void in Law: And therefore if 
J. S. be ſeiſed of an Acre of Land in Fee, and he joins with ſuch a Perſon in the Grant of 
a Rent out of it; this will be void as to the Perſon diſabled, the dead Perſon, and 
good againſt J. S. only, and it ſhall be faid to be his Grant. Perk. § 4, 5, 6, 48. Co. 
Lit. 3. | : | , | | 
A Baſtard, who (by our Law) is one that is born of a Woman not married to any 
Man, fo that his Father is not known; ſuch a one, although he can neither be Heir to an- 
other, nor have an Heir to himſelf, yet after he hath once gotten a Name by common Re- 
putation, either from him that is ſuſpected to beget him, from his Mother, or otherwiſe, 
he may by that Name give and take Lands or Goods by Deed, as any other Man whatſoever 
may do; and ſuch Gifts and Grants are good, Perk. § 26, 48, 49. Co. Lit. 2. 3 Leon, 69. 
Noy 35. 8 | 
© he of many Executors or Adminiſtrators may alone, without his Companions, by Deed 
or Admini. Or otherwiſe diſpoſe of the Goods and Chattels of the Deceaſed, and this ſhall bind all the 
ſtra:ors, reſt of them. So that if two have a Term, and one grants all that belongs to him, by this 
all is granted away. Executors or Adminiſtrators may make any Deed of Gift or Grant of 
what 1s under their Power in that Capacity, as the deceaſed Perſon himſelf ro whom they 
are Executors or Adminiſtrators might have done. Dyer 23. Kelw. 22. | _ 
If an Adminiſtration be granted Durante minore ætate of J. S. to J. D. this J. D. in this | 
Caſe, eſpecially if the Adminiſtration be Ad opus, uſum & commodum Executoris, may not aſ- ö 
ſign a Term, or an [ntereſſe termini: But if he be ſuch an Adminiſtrator, and made fo with- i 
out any Reſtraint or Limitation, in this Caſe he may aſſign ſuch an Intereſt, at the leaſt 
during the Minority of the Executor. 6 Co. 63. | | | 
By Jointe- One Tenant in Common, or a Coparcener, may by his Deed of Feoffment paſs and con- 
nants, Tenants vey his Part of the Land fo held to his Companion, and this will be good; but one Join- 
5 Cons tenant may not do ſo: And therefore a Feoffment by one, and to another Jointenant, is 
dene Hot good; but by a Releaſe, or ſome other way, the Thing is to be done. And Coparceners 
may both enfeoff and releaſe one to another. Co. Lit. 48, 49. Perk. § 197. | 
And a Feoftment in ſome Cales between them may enure to ſome other Purpoſe, iz, 
Faits and Feoffments 26. | | | | 
And it one Jointenant covenants to ſtand ſeiſed of the Moiety of his Companion after 
his Death, to the Uſe of, Sc. no Uſe will ariſe by this, for it is but a bare Poſſibility. 
| Ney 14. Dyer 150. 20 H. 7. 26. | | „ | 
* And Jointenants, Tenants in Common, and Coparceners in Fee-ſimple, may make what 
We Eſtate they pleaſe therein of their Part to a Stranger, to bind them and their Companion alſo. 
'* F. N. B. 62. Rerk. $220. | | | 
5 Aad yet one Jointenant may make a Leaſe for Years of his Moiety to his Companion, 
5 3 bay, as well as Tenants in Common and Coparceners may do. Owen 102, 103. 
| And one Jointenant may make a Leaſe for Years, to commence in preſents or in futuro 
„ of his Part: As if two Jointenants be for Life, and one of them makes a Leaſe to begin 
after his Death, and dies; this is a good Leaſe, and will bind his Companion, Ney 158. 
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If 4. and B. be 3 for Life, and A. agrees with J. S. that he ſhall have the Mriety 
of the Land from the Death of B. for ſixty Years. if A. 10 long live; and then grants the 
other Moiety to 7. S. from the Death of 4. for ſixty Years, if B. lives ſo long : and B. ſur- 
vives A. in this Caſe the Leaſe will be good againſt A. for the one, but not for the other 
Moiety ; for a Jointenant may make a Leaſe for Years of his own Part, to begin after his 
Leath, or the Death of his Companion, and this Leaſe will bind his Companion ; and if A. 
happens to ſurvive B. it will be a good Leaſe for the other Moiety alſo. Cro. Fac. 91. Noy 14. 

It Father and Son be Jointenants for one hundred Years, and the Son takes a Leaſe of his 
Father for fifteen Years, to begin, Sc. by this the Son is concluded to claim all or Part of 
the Term by Survivorſhip. 2 Leon. 1 59. e 

If two Jointenants be ſeiſed of an Eſtate in Fee-Simple, and one ad them grants a Rent- 
charge to a Stranger out of his Part; this Grant will be good during his Life, bur after his 
Death the Survivor may avoid it. 

So if he charge the Land with Common of Paſture, Turbary, Eſtovers, or with a Cor- 
rody, or with a Way over Land, or the like. Co. Lit. 184. 

But if one of them only makes a Leaſe for Years, this will be good. And yet if two 
Jointenants be, and one of them grants to J. S. that if he pays him 20 7. at Michaelmas, he 
ſhall have his Moiety, and he dies before Michaelmas, and after the Money is paid; in this 
Caſe he ſhall not have the Land, for the Condition here is to precede the Eſtate. Perk. 
$ 103. Bridgm. 43. 

A. and B. a Woman are Nan for Life, the Woman takes a Huſband, the Huſband 

and Wife by Indenture leaſe their Moiety for Years; this Leaſe may not be avoided by the 


other Jointenant; but it may be avoided ;by the Wife if ſhe overlives the Huſband ; but 


againſt the Jointenant it will remain good after the Death of the Wife. Bridgm. 44, 45. 

"If two Jointenants be of a Plow-land, and one of them grants to a Stranger Common of 
- Paſture for Beaſts without Number out of and upon the Land fo held; this is not good to 
bind his Companion after his Death, nor perhaps whilſt he lives. Perk. F 103. 

It two Jointenants be for Lives, and one of them leaſes his Part, rendring Rent, and 
dies; in this Caſe the Term ſhall continue againſt the Survivor, but the Rent is gone. 
Dyer 18 

And # two Jointenants be for Life, and one of them makes à Leaſe for Years, to begin 
after his Death; this is good to bind his Companion: So for 2 af for Years, to begin 
at a Day to come; but he may not make any Contract for his Companion s Part. Cro. 

. . | 
i; If — 8 two 3 makes a Deed of Feoffment of all the Land; this will be good 
for a Moiety againſt his Companion and all others. And fo of a Leaſe for Years. And if 
he makes it for all the Land, it will be good againſt himſelf, and againſt all others but his 
Companion, for his Part alſo. Perk. § 220. 

If two ſointenants be for Life, and one of them makes a Leaſe for Years, if he and his 
Companion live ſo long, and the other ſurrenders his Eſtate, and then takes a new Eſtate 
from him in Reverſion, and 725 Leſſor dies; 3 by this the Leaſe is determined, and ſhall not 
bind the Survivor. 3 Bulſt. 13 

If one Jointenant for Life — a Leaſe for Years in Poſſeſſion, and dies; this Leaſe is 
not at an End, but ſhall continue. Pops. 97. 

I two Jointenants be in Fee, and one grants a Rent-Charge in Fee, and after releaſes 
to the other, now the Grant of the Rent is good, and the other Jointenant ſhall hold it 
charged. 

| If Land be given to two, and the Survivor of them, neither of them alone whillt they be 
both alive can charge or give this Remainder. J/þitlock's Caſe, M. 3 Fac. B. R. 
If two Jointenants be for Life, and one of them makes a Leaſe for ſixty Vears, if he and 
his Companion live fo long; after he ſurrenders his Moiety, and takes back an Eſtate, and 
dies: In this Caſe the Lal will determine by the Death of him or of his Companion, and 
will not be good whilſt his Companion lives; and it is all one where the Limitation is upon 
_ Lives of the Leſſor or of Strangers; and it determined by the Death of him that made 


: For 1t continues na longer than the Jointure, and ſo ſhould have been, had there been | 


= Severance of the Jointure by Surrender, Sc. Cro. Jac. 377. 

If a Feme Sole and J. S. be Jointenants for Life, and ſhe marries B. and B. and his Wife 
leaſe to C. for ſixty Years, rendring Rent, if the Wife and J. S. live ſo long, and the Wife 
dies; now this Leale is good againſt the Survivor, but the Rent ſeems to be determined. 
Smalman and Agbourn, B. R. Cre. Jac. 417. pl. 6. 

If A. and B. be Jointenants ia Fee-ſimple, and A. makes a Leaſe to a Stranger for ninety- 
nine Years, and then B. ſurrenders, or ſues out and makes Partition, and then A. dies; yet the 
Lee ſhall retain the Part of A. during the Lite of B, and if he Es then the Leſſee 
2 ſhall 
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| ſhall retain. But br the Death of A. the Leaſe is become void, 65 the Lefſee has but a 


Poſſibility to have it for the Life of B. which is now deſtroyed by the Severance of the 
Jointure. Noy 157, 158. 

If two Jointenants be of a Term, and one grants Parcel of it to a Stranger, by this the 
Jointure of the whole is ſevered. Cro. Car. 33. 

If two Jointenants be of a Reverſion, and one of them grants the Wuole; ; this will be 
void for a Moiety. Perk. § 8. 

If two Jointenants be for Life, and one of them makes a Leaſe for Years of his Part, to 
begin preſently, or at a Day to come; this is good againſt the Survivor, though the Lene | 
dies before Entry, or enters not till after the Leſſor's Death. Co. Lit. 1 84, 318. Plow, 203. 
Goldſb. 187. 

If two Jointenants join in a Leaſe to two Semager and after they make Partition, and 
then one of them dies, yet the Term remains good for the Whole. Ney 157, 158, | 

M. M. and E. W. being Jointenants for Life, M. M. grants the Moiety of the Land which 
ſhe holds in Jointure with E. for ſixty Years, if ſhe the faid M ſhall fo long live; and then 
grants the other Moiety from and after the Death of M. for ſixty Years, if the ſaid Z. ſhall 
ſo long live; in this Caſe the Leaſe is not good for any Part; and yet it M. ſhall ſurvive E. 
it may 7 be good for her Part. Cro. Jac. 91. 

If two Jointenants be for Life, and one of them by Aſſent of him in 8 occupies 
the Land alone, and takes the Profits to his own Uſe; this will amount to a Leaſe at Will, 
which one Jointenant may make to his Companion; ; but if one of them ſay, I will not occu- 
Py it, this is nothing. Cro. Car. 314. 

If a Feme Covert and another be Jointenants for Years, and the Huſband orants a Rent out 
of the Land, and dies, and the VERS 4 dies; this Grant is void, and che Survivor ſhall hold it 
diſcharged. Plow. 418. 

Jointenants may give their Parts one to another by Releaſe, Artoramient; Livery or Cere- 
mony, and ſuch Releaſe may be without the Word Heirs in the Deed. Co. Lit. 194. 

All the Jointenants together may grant or charge their Land by Deed how and in what Man- 
ner they pleaſe ; and they may altogether agree and make Partition by Deed : And if it be of 
a Leaſe for Years only, they may do it without Deed. Co. Lit. 186. 

If a Jointenant makes a Leaſe to begin at a Day to come, and he that makes the Leaſe _ 
dies before the Day comes, yet is the Leaſe good to bind the Companion. Co. Lit. 318. 


Plow. 203. 
A Leaſe made for Years by one of two Jointenants for Life, and he dies, i is good againſt 


his 1 Cro. Jac. 317. Dyer 187. 


Two Jointenants under Age make a Feoffment, and one of them dies; here the Sur- 
vivor may have the Land, and by Entry ſhall avoid the Feoffment. Lit. $ 633, 634. Co. 
Lit. 336. 

Huſband and Wife are Jointenants for one hundred Years, and the Huſband alone by his 
Deed makes a Leaſe for twenty Years, to begin after his Death; this 1s good, for a Join- 
tenant for Years may grant away his Moiety, to commence after his own or after his Com- 
panion's Death. Lane 14. Moor 395. 

Huſband and Wife and a third Perſon purchaſe jointly. the Huſband aliens the Whole, 
he and the Wife die; in this Caſe the third Perſon will have all, for this will not prejudice 
him, the Grant not being good. Hob. 3. 

J. S. and a Feme Sole are Jointenants, the Wife takes a Huſband, the Huſband and Wiſe 
Join in an Indenture of Leaſe for a Moiety of the Land for eighty Years to F. D. if the 
Wife and her Companion ſhall live fo long; the Wife dies leaving the Huſband ; this is a 
good Leaſe, and may not be avoided by the ſurviving Jointenant. 3 Bulſt. 271, 273. 


Huſband and Wife in her Right, and a third Perſon, are Jointenants for the Lives of the 


Wife, and the third Perſon ; the Hutband and Wife by Indenture let a Moiety for twenty- 
one Years, the Wife dies; in this Caſe the Leaſe ſhall bind the Survivor as a Leaſe made 
by her, which after the Coverture will be good till ſhe or one that claims in Privity under 
her ſhall avoid it by Entry. Cre. Fac. 417. Dyer 187. 7 E. 4. 7. | 

If Huſband and Wife and a third Perſon be Jointenants, and the third Perſon releaſe to 
the Huſband and Wife, this is good, and gives all the Eſtate of the third Perſon to the Huſ- 
band; or he may releaſe to the Wife alone, and that would give all the Eſtate to the Wite 
alone. Co. Lit. 185. 

If a Man and Woman be Jointenants for Life, and the Woman marries, and ſhe and her 
Huſband make a Leaſe for Years of their Moiety, rendring Rent, and then the Woman 
dies; in this Caſe the ſurviving Jointenant ſhall not avoid this Leaſe, but the Wife may avoid 
it if ſhe ſurvive her Huſband ; and if ſhe had been Sole when ſhe had made it, it had been 


good for her Life and the Life of the other Jointenant. Bridgm. 42, 43. | | 
1 | 8 A. lets 


Ch. 8. . Deeds tn general. 


| 1 1228 1 to two, Habendum eis ad terminum vitæ eorum conjunttim, & alterius diutius 
diventꝰ; & alſignatis ſuis, fi primus eorum decedere contingat durante vita ipſius qui ſuperſtes, & 
non 5 ; in this Cale they are Jointenants, and may make Partition; but one of them can 
Sront but a Motety. Dyer 41. 

Two Tenants in Common make a Leafs for Years, rendring Rent, this will be good; 
and it cither of them dies, the Executor of him that is dead, and the Survivor, may ſue for 
the Rent together or aſunder, as they pleaſe. Gods. Caſe 104. 

A Tenant in Common may make any Diſpoſal or his own Part at his Pleaſure, and an- 
other Tenant in Common joined with him cannot by any Deed he can make to a Stranger 

pr<judice him therein, as he * in the taking up the Profits of the Land. Co. Lit. 197. 

C9. 98. 

; IE = Tenants in Common join together in the Grant of a Rent-charge of 205. out of 
their Land; this is good, and ſhall be and enure as ſeveral Grants. 5 Co. 8. | 

They may make a Feoffment, and give Livery of Seiſin of the Land one to another, or 
make Leaſes one to another of the Land which they hold in common, Co. Lit. 194, 318. 
Perk. F. 1 
One e e may make a Feoffment and Livery of Seifin of his Part of the Land to 
his Companion, or he may make a Leaſe to him, or he _ releaſe to him. Co. Lit. 194, 
200 318. Fort. $305. 

If there be two Coparceners of a Houle, and one of them enters generally, and makes a 

Leaſe for Life by the Name of All that his Houſe, &c. the whole Houſe i is granted, but the 
Deed is good only for a Moiety. Cro. Car. 361, 615. 
A Wite is Leſſee for Life, the Reverſion to two Coparceners, and ſhe BAY one of the Co- 
| Parceners make a Leaſe for Years of the Whole, rendring 10/. a Year Rent to the Woman 
tor her Life, and after 101. to the Coparcener; in this Caſe it ſeems if the Tenant for Life 
dies, the Leaf. is good but for a Moiety of the Parcener that doth let, but the Rent remains 
for all. Crs. Car. 284, 285. 

If two Coparceners be of an Advowſon, and the one preſents, and then ſhe grants the next 
Preſentation; this may be good, but it muſt be underſtood the next ſhe has to grant, for 
the very next her Companion will have. Dyer 35, 

If one Coparcener of a Seigniory grants his Part to a Stranger, it is good. Perk. f. 73. 

If rwo Coparceners have twenty Acres of Land of equal-Value between them in Tail, and 
they have been uſually let, and they make Partition, ſo as each of them has ten Acres; z In 
this Caſe they make Leaſes of their ſeveral Parts, reſerving half the Rent, within the Statute 
of 32 H. 8. 5 Co. 5. Sed ©. for Co. Lit. 14. is againſt i we 
If a Coparcener be married, and for Equality of Partition the Husband and Wife grant a 
Rent to the Feme Covert out of the Part of the Wife; this being equal ſhall bind the Wife 
for ever, and neither ſhe nor her Heirs ſhall avoid it. 29 Af. 23. 17 E. 3. 10. 

If two Coparceners make a Leaſe, reſerving Rent, they ſhall have the Rent in common, 
as they have the Reverſion. 

If Coparceners have an Advowſon, they may grant it away; or they may grant the next 
Avoidance, or they may preſent by Turns. Co. Lit. 164. 

The Husband purchaſes to him and his Wife in Fee, and he alone makes a Leaſe of the 
Land for ſixty Years; this ſeeq@a good Leaſe by Stat. 32 H.8. Cro. EI. 15. 

And yet this bad been void by 'the Common Law as to the Wife, 2 Co. 77. 


Dy. 91. 
A Diſſeiſor cannot make a Feoffment or Grant to the Diſſeiſee of the Land whereof the By a Difſeifor 
Diſſeiſin is; for by this the Diſſeiſee will be remitted. Nor may he grant his Right to a or Diſſeiſee. 


Stranger; but by Releaſe, or by ſome other Way or Means, he may transfer his Intereſt. 
But if he ſhall grant all his Right to a Stranger, ſuch a Grant is void. Perk. $. 85, 86, 
197, 222. Co. Lit. 48, 49. 

And yet if he makes a Deed of Feoffment, or other Grant of the Land, whereof the 
Diſſciſin is to a Stranger; this will be good againſt all but the Diſſeiſee hicſelf. Perk. 
"436, 

, Ne Diſſeiſee may ok a Deed of Feoffment, and a Letter of Attorney, to enter and 
give Livery, and this will be good. Co. Lit. 48, 49. F. N. B. 62. Perk. F. 222. 
So ik a Stranger enters in the Name of him that is diſſeiſed, and dy his Commandment 
makes a F in the Name of the Diſſeiſee, and by his Conſent ; and the Diſſeiſee 
gives Warrant of Attorney for him to enter and make Livery for him, and he does fo ; 
this is good, and ſhall bind him. Perk. §. 157. 

, Piſſeiſfor makes a Charter of n to A. with a Letter of Attorney, and before 
Livery the Diſſeiſee confirms the Eſtate of 4. or confirms the Deed to A. this is clearly void 


though Livery be made eee Co. Lit. 30 1. 
. | e 5 
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If the Heir Apparent of the Diſſeiſee diſſtiſe the Diſſeiſor, and grant a Rent-charge, and 
then the Diſſeiſee dies; in this Caſe the Grantor will hold it diſcharged. So if the Father 
difſeiſe the Grandfather, and grant a Rent-charge, and dies, if the Grandfather dies, the Son 
will avoid it, for he is remitted. Co. Lit. 349. 

If he in Reverſion diſſeiſe his Tenant for Life, and dies ſciſed, the intire Eſtate goes to 
the Heir, but the Right remains ſtill in the Leſſee. And if the Leſſor in this Caſc grants | 
the Reverſion, this Grant is void: for here is no Reverſion to grant. Heb. 323. 

If a Diſſeiſor enfeofls a Stranger by Deed, and fays it is with the Aſſent of the Diſtiſce, | 

and it is ſo; yet this is not good, for he cannot depart with bis Right without Deed, and 
by way of Extinguiſhment : But if the Diſſeiſee ſhall enter, and then he and the Diſteifor | 
ſhall join in a ue by Deed with Words of Confirmation, then it ſhall be ſaid to be 
the Feoffment of, one, and the Confirmation of the other of them. And if they | join in ſuch 
a Deed before the Entry of the Diſſeiſee, and the Diſſciſor makes Livery, it ſhall be -the 
Feoffment of the Diſſeiſor, and Confirmation of the Diſſeiſee. Perk. F. 157. 

If a Diſſeiſee makes a I.caſe for Years, and delivers it as an Eſcrow to a Stranger, com- 
manding him to enter into the Land, and then to deliver it as his Deed, who does ſo; ; this 
is a good Leaſe, for it is not his Leaſe till the ſecond Delivery, at which Time he has good 
Right and Power to let it Cyo. Car. 446, 457. 

A Diſſeiſee may not make a Leaſe of the Land whereof the Diſſeiſin is until he has made 

his Entry, and recovered the Poſſeſſion of the Land again. Plotv. 133. 

And therefore if one be diſſeiſed of his Land, and before his Entry or Recovery of the 
Land he grants or gives the ſame, or his Right therein, to a Stranger; or grants a Rent- 
charge out of it to a Stranger: Theſe Grants are void; but by a Fine or Releaſe he may 

| make a Bar or Extinguiſhment, Cro. Car. 315, 368. Ce. Lit. 214. Perk. F. 63, 66. 
By a Perſon A Perſon not in Being at the Time of the Gift or Grant made, makes a Deed of Gift or 
not in Being. Grant, this cannot be good: As Primogenit, the firſt-born of J. S. and J. S. has no Child, 
or the like, he can neither be a good Grantor nor Grantee: And although ſuch a one be 
afterwards born, it will not amend the Caſe. But a Remainder ſo limited may be good, if 
any ſuch Perſon ſhall happen to be when the Remainder falls. Owen 40. 

A. makes a Leaſe at Will to three, one of them dies; the Leſſor reciting his Death, and 
that the Indenture is ſurrendered and cancelled, makes an Eſtate to the Survivors, Habenddme 
to them & bæredibus, without any Letter of Attorney to make Livery; this ! is vo.d. Dyer 
269. 5 Co. 10, 

if a Grant of an Office be made for Life, the Remainder to a Succeſſor, it is void as to the 
Succeſſor. Moor 8. 

By Leſſor or The Leſſor cannot make a Feoffment to his Leſſee for Lit Years, or at Will; for one 
Leſſee. may not give a Poſſeſſion to one that has it before; and yet ſuch a Feoffment may enure as 
a Confirmation. Fitz. Faits and Feoffments 26. Perk. §. 194, 197. 
But the Leſſor and Leſſee joining together may make what Eſtate they will of the Land. 
10 Co. 4 

If a Pede for Life or Years makes a Leaſe for longer Time than he has, as if a Liſs 
for Years makes a Leaſe for Life, the Leaſes are good for ſo long Time as the Leſſor has 
it; as the Leaſe of Years in caſe of a Leaſe for Life will be good for the Life if the Term 
of Years laſt ſo long; but if he gives Livery upon it (as he muſt to make it a good Eftate 
for Life) it will be dangerous to him, for hereby he will commit a Forfeiture. 7 Co: 12» 
Plow. 524. 

So 7 he charges the Land for longer Time, it will be good for the Time of the Leaſe. 
7 Co. 12. Plow. 524. Tenant in Tail makes a Leaſe according to the Statute of 32 Hl. 8. 
and then dies without Iſſue, ſo that his primitive Eſtate- tail is at an End, and then the Leaſe 
derived out of it muſt be at an End alſo. 3 Co. 34. 


Leſſee for Years may not grant or charge W than for his own Time, he cannot charge 


or create a Freehold out of it. Cro. Zac. 142. 
By one who Where one grants that which is none of his own, if he afterwards purchaſes the Thing 
is not the granted, and the Grant be by Deed indented, it may be good againſt him by way of Eſtop- 


Owner. 


pel. Co. 77. 
By Tenants If Land be graced to two Men, and the Heirs of their two Bodies; in this Caſe, although 
in Tail. they have ſeveral Inheritances after their Death, yet neither of them can grant away his 


Eſtate after his Life. Co. Lit. 282. 
Second Grant If one grants the ſame Thing twice, the ſecond Grant will be void; as if one grants the 
of the ſame next Preſentation to a Church after the Death of the preſent Incumbent, and t2en after this | 
Thing. grants the ſame to another, the ſecond Grant is void. | 
So if one makes a Leaſe of Land for ten Years to one, and then makes a Leaſe of the 


ſame ten Years to another. But a Man ſciled of a Manor, after he hath demiſed ten * | 
| 0 
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of the Demeſne for ten Years, may grant the whole Manor for twenty Years, and it will be 


good for the Overplus preſently, and for the whole Manor for the laſt ten Years. So where 

the ſccond Leaſe is to begin after the End of the firſt Leaſe. Perk. f. 102. Dyer 35, 350. 

If one grants me Common of Paſture without Number in his Ground, and after makes 
the like Grant to another; this ſecond Grant, although it be good againſt the Grantor, yet 
it is not good as to me, Dyer 35, 350, . 

As if one by Word gives me his Horſe, and then grants him by Deed, this is void. 

And yet if one makes his Leaſe for Years, rendring Rent, and after makes a Leaſe of 
the ſame Land to another, to begin during the firſt Term: This may perhaps be a good 
Grant of the Reverſion ſo long, and the Rent in this Caſe may paſs without Attornment of 
the Tenant. Plotod. 432. : | 1 | 

{i a Reverfion be granted to one for Life, and after again for Years to the ſame Perſon, 
and the Tenant attorns to both Grants at once, by this both Grants are void. So if one 
grants his Seigniory to the Biſhop of London and his Heirs by one Deed, and grants it by 
another Deed to him and his Succeſſors, and the Tenant attorn to both together; in this 
| Cale they are both void for Incertainty. Co. Lit. 310. 11 H. 7. 10. 5 
If one makes a Leaſe to A. for twenty Years, if he live ſo long, rendring Rent, and after 
he makes a Leaſe to B. for eighty Years, by Indenture for eighty Years, to begin preſently, 


or grant the Reverſion, to begin at a Day paſt, or the like; in theſe Caſes if the firſt Leſſee 


attorn, the Rent will paſs, and if not, yet it will be a good Leaſe of the Land for ſo many 
Years as ſhall be ro come after the Leaſe is ended ; but if the ſecond Leaſe be by Word 
without Decd, then the Reverſion as a Reverſion cannot paſs, and the Grant will bg void 
if there be nothing elſe to help it. Co. 155. Plow. 431. 

The Statute of 1 K. 3. gave Authority to Cui que Uſe to make a Grant, Leaſe or Feoff- 
ment; and by this was intended, that they ſhould make ſuch Eſtate as they might lawfully 
make, and not a Diſcontinuance: and therefore if Cæſtui que Uſe for Life, where the Re- 
mainder was over in Tail, had made a Leaſe pur auter vie, and died, the Leſſee had been 
but Tenant at Sufferance. Dyer 57. 


If one has a Reverſion after an Eſtate for Life in Land, and he grants a Rent iſſuing out By one out of 
Poſſeſſion for 
the preſent, 


of this Land; in this Caſe the Grant will be good, and it will charge the Land after the 

Tenant for Life is dead. Perk. §. 65, 86. Co. Lit. 214. | | 
If one makes'a Leaſe of Land to B. to, begin two Years after, and before the two Years 
ended, whilft the Leſſor is in Poſſeſſion, and before the Entry of B. he grants this away to 
another ; this is a good Grant, Cro. Car. 117, | | 


If one makes a Leaſe for Years of his Land to 4. and afterwards makes a Feoffment of 


it to B. this Feoffment is good to paſs the Reverſion. Moor 11, 


If the Father dies, and the Son makes a Leaſe of the Land deſcended to him to a Stranger By one before 
before his Entry, this Leaſe will be good; but if a Stranger enters and abates into the Land Entry or Sei- 
before him, contra: And yet if a Leaſe be made to me for Years, in this Caſe I may make 2 


a Leaſe for Part of the Term, or an Aſſignment of all the Term, before I have made any 
Entry upon the Land. Co. Lit. 46. Plow. 137, 142. Perk. F. 91. | 


if Leſſee for Years, after his Term expires, take a new Leaſe for Years of a Stranger, 


rendring Rent, and pays it, yet he remains Tenant at Sufferance to the firſt Leſſor; and 
therefore he may leaſe it to another before any Entry by him, for it is not out of his Poſ- 
ſeſſion. Noy Rep. 120. b | | 

So if a Rent be granted to me, and I grant it over to a Stranger before I have a Seiſin of 
ok it, this is a good Grant. | | 


A Woman that has recovered her Thirds in Dower can make no Leaſe of it before ſhe has 


the Poſſeſſion by Execution. Plow. 133. 


If one ſeiſed of Land in Fee, and he and his Son and Heir Apparent join in a Leaſe of By an Heir, 


his Land, to begin after his Death, rendring a Rent to his Son, and then he dies, and leaves 


this Son his Heir; in this Caſe the Leaſe will be good, but the Reſervation of the Rent will | 


be void. Hb. 151. ne | 5 

If one makes a Feoffment to the Uſe of a Stranger for Life, the Remainder to the Wife 
for her Jointure; although the Stranger dies before the Wife, this will not be a good Join- 

ture within the Statute to bar her of Dower: Nor can ſuch a Jointure be for the Life of 
another, but it muſt be for the Wife's own Life. Hob. 153, 450. 4 Co. in Vernon's Caſe. 


One that has but a Right or Title, or Action to Lands or Goods, properly cannot give ”; _ that 
as but a 


Right or Title 
of Entry, &c. 


or grant, and fo transfer this to a third Perſon ; but it may be releaſed to him that hath the 
Poſſeſſion of the Thing; nor can ſuch a Thing be charged with a Rent, &c. Perk. $. 92, 93. 
Fitz. Donne 3. Bro. Donne 13. | | | 1 

But in ſuch a Caſe as this a Man may perhaps by Fine, or other Matter of Record, or Deed 
indented by way e be bound and concluded. Perk. §. 65, 66. 
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As if one grants a Reverſion by Fine executory of Land that he has nothing in, ard he 
after purchaſes this Reverſion; this Grant may be good, and the Grantee ſhall enjoy it. But 
if two Men join in a Deed to grant a Reverſion of Land, and one of them has nothing in it, 
and the other has all; in this Caſe it ſhall be ſaid to be his Grant that had it alone; but by 
Fine it is otherwiſe. Perk. $. 66. 

If one grants or charges Land that is not in his Poſſeſſion, and he has ly a Right to 
what he grants or charges, this Grant will not be good; as if a Man be diſſeiſſed of his 1 and, 
and before he has entred or recovered the Land, he grants or gives it, or his Right in it, 
to a Stranger; or grants a Rent- charge out of che Land to a Stranger; theſe Re are 
not good unleſs they be o made thar they may work by way of Eſtoppel. Co. Lit. 214. 

Perk. §. 6 5 86. 5 

It one 1 4 Term of Yan in his Land, and by his Will deviſes it to J. S. for his 

Life, and after to me for the Reſidue of che Years ; or if one gives to F. S. his Term, 
if he lives ſo long as the Term ſhall laſt, and if he dies before the Term ends, the Re- 
mainder to me; in theſe Caſes, ſo long as F. S. lives, I may not grant this Poſſibility 
away to another. So if a Leaſe be made to me and my Wife, the Remainder to 
the Survivor of us; this Remainder is not to be granted away. 4 Co. 66. 5 Co. 24. 
Dyer 244. 

A Deviſce enters into a Term deviſed to him without Conlene of the Executor, and after 

grants his Right and Intereſt to the Executor; this is a good Grant. Oroen 56, 

If there be Lord and Tenant, and the Tenant leaſes the Fenancy to the Lord for Life; 
in this Caſe the Lord I ck his Seigniory be in ſuſpence, yet the Lord may grant it to a 
Stranger. Perk. F. 88. 

If A. makes a Feoffment in Fee, on Condition that if he pays 201 he ſhall have the 
Land again, and before the Time of Payment he grants a Rent- charge out of the Land 
this is void, for he has but a Poſſibility of the Land. Co. 147. 10 Co. 48, 49. 

If I have four Houſes in Execution upon a Statute, and by Courle of Time it will en- 
dure thirteen Years, and after two of the Houſes are evicted by Elegit for fifteen Years 
I may in this Caſe aſſign this Intereſt, and it will be good. 4 Co. 66. 5 Co. 24. 10 Co. ci. 

er 244. ; 
"MF a Man ſells me Goods, acd I leave them in "his Poſſeſſion, and a Stranger rakes them 
from him, and I grant or fell them to the Stranger, this is good. Perk. F. 92. 

And if a Man takes my Goods, they being out of my Poſſeſſion, and ſells them to me in 
a Market-overt, this Sale is void. Perk. F. 93. 

By Feoffor, If a Feoffment be made on Condition, and before the Time of the 8 of hs 

32 o. Condition the Feoffor and Feoffee join together to make a Leaſe for Life or Years of the 

— Land, or to charge it with a Rent, or the like, this will be good. Co. 147. 10 Co. 48, 49. 

Donor or For it is a Rule, that all Fee-ſimple Land may be charged by one way or other. | 

Donee. If A. ſells Land to B. by Indenture, and before Inrolment they join in the Grant of a Rent- 
charge to C. in this Caſe the Grant of the Rent-charge will be good whether the Deed be in- 
rolled or not. Co. Lit. 45. 10 Co. 48. 

: If Donor and Donee in Tail grant ,a Rent charge out of the Land, and then the Donee 
; dies without Iſſue; in this Caſe the grant will be good to bind the Donor. lid. 

If a Leaſe be made to Husband and Wife for their Lives, the Remainder to the Execu- 
tors of the Survivor of them, and the Husband grants away this Term, and dies, this will 
not bar the Wife, for he had but a Poſlibility, and no Intereſt. But if a Man be poſſe ſſed 

of a Term of forty Years in Right of his Wife, and makes a Leaſe of twenty Years, re- 

' ſerving a Rent, and dies, the Executors of the Husband will have the Rent, but the Wife 
will have the Reſidue of the Term. And if the Husband makes a Grant of the whole Term, 
upon Condition that the Grantee ſhall pay a Sum of Money to his Executors, &c. and the 
Husband dies, and upon Breach of the Condition the Executors enter; this 1 is a Diſpoſition 
of the whole Term, and the Wife is barred. 5 Co. . | 

If Tenant in Tail, and he that is next in Remainder in Fee j join in the Grant of a Rent- 
charge in Fee, and after the Tenant in Tail dies; in this Caſe the Grant and Charge i is good 
againſt him in Remainder. Co. Lit. 45. 10 Co. 48. 

1 "If one infeoffs divers to the Uſe of his Son and Heir upon Condition, and before the 
F! Time of the Performance of the Condition the Father and Son join in a Grant or Charge of 
1 the Land; this will be a good Grant or Charge. Co. 147. 5 
Ti | If A. makes a Feoffment of his Land to B. on Condition, that if A. pays him 207. he 
'Fi | ſhall have bis Land again; in this Caſe B. may grant over this Eſtate if he will to a Stranger, 

| F but it will be ſubject to the Condition in whoſe Hands ſoever it goes. And if in this Cafe B. 


grants a Rent to a Stranger out of the Land, and after the Condition is performed, and the 
1 | 3 
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Feoffor enters, here the Feoffor ſhall avoid the Rent; but if A. in this Caſe grants a Rent 


out of the Land, this Grant will be void, for A. Ras but a Poſſibility. 1 Co. 147. 


He that has but an [ntereſſe Termini, a Leaſe for Years to commence in future, either of By one who 


the Land itſelf, or any Profit apprender out of it; or has only an Intereſt by Extent upon an bas but an In- 
Execution, he may grant and transfer this over to another. Co. Lit. 46. 4 Co. 64. 
5.91. 22-E. 4. 37. | | -* bility. 


Perk tereſſe Ter- | 
mini, or Poſ- 


One poſſeſſed of a Term of Years deviſes it to one for Life, and after to another for the 
Reſidue of the Years, and the firſt Deviſee enters by Aſſent of the Executors, and after he 


in Remainder during the Life of the firſt Deviſee grants it away; this is not good, for it is 


but a Poſſibility, and not grantable over. 6 Co. 66. 

If a Shepherd, Bailiff or Parker, gives or grants his Maſter's Goods, by or without a By a Servant 
Deed, without his Maſter's Confent, this is not good: But yet it is held, that a Taverner ef his Maſter's 
may give or ſell his Maſter's Wine, or a Mercer his Mercery Wares; and that this will be 8 | 
good. Quære, If he gives, and not ſells them away. Bro. Donne 564. | 5 
Eccleſiaſtical Perſons, ſuch as are Biſhops, Deans, Prebends, Parſons, Vicars, and the By Eecleſiaſi- 
like, for the Lands they have in their Spiritual Capacities in Right of their Churches, cal Perſons, 


_ Houſes, Sc. which are Eccleſiaſtical Lands, they are limited and reſtrained in the Diſpoſal 


of them, as the Tenant in Tail is limited for his intailed Land; and as the Huſband and 


Wife are limited in the Diſpoſal of the Lands he has in his Wife's Right, or together with 
her; it is therefore as to all theſe Kinds of Perſons to be obſerved, that Eccleſiaſtical Perſons 


for their-own Temporal Lands that they have by Purchaſe or Deſcent in their natural Ca- 


pacity, the Tenant in Tail for the Land he has in Fee-ſimple by Purchaſe, Deſcent or other- 
wiſe, and for Land that ſingle Men and Women have in their own Right, they may do 


with theſe Lands what they will, and there is no Reſtraint upon them. But how far they 


are reſtrained as to their other Lands, obſerve, that by the Star. of 32 H. 8. c. 28. it is enacted, 
That Leaſes made by Tenant in Tail, or by him who is ſeiſed in the Right of his Wife or 


Church, (the Perſons making them being, of full Age at the Time of making ſuch Leaſe) 


| ſhall be good and effectual in Law againſt the Leſſors, their Heirs, Wives and Succeſſors; 


but this Leaſe muſt be made under all the Conditions and Qualifications hereafter menti- 


oned; and by this Act no Fine, Feoffment, or other Act done by the Huſband only of the 


Inheritance or Freehold of the Wife, ſhall make any Diſcontinuance, or prejudice the Wife 
or any other who is to enjoy the Land after the Deceaſe of the Wife, the Fine levied by 
Huſband and Wife only excepted. mens | - 

By 1 Eliz. not printed in the Statutes at Large, which you may ſee in More's Reports, 
p. 107. it is provided, That all Eſtates made by any Archbiſhop or Biſhop of any Manors, 
Sc. Parcel of the Poſſeſſions of their Biſhoprick, or united or appertaining thereunto, to 
any but che Queen herſelf, other than for twenty-one Years or three Lives from the Time 


of. the making of it, ſhall be void. 


By Sat. 13 Eliz. c. 10. it is enacted, That all Leaſes, Conveyances or Eſtates made by 
any Maſter or Fellows of any College, Dean and Chapter of any Cathedral or Collegiate 
Church, Maſter or Guardian of any Hoſpital, Parſon, Vicar, or any other having any Spi- 


ritual or Eccleſiaſtical Living, or any Houſes, Lands, Tithes, or other Hereditaments, being 


Parcel of their College, Carhedral, Chapter, Hoſpital, Parſonage, Vicarage, or other Spi- 


ritual Promotion belonging thereunto, other than for twenty-one Years or three Lives from 
the Time of the making thereof, ſhall be void. | 


And by Stat. 13 Eliz. c. 20. No Leaſe is to be made of any-Beneſice or Eccleſiaſtical Pro- 


motion with Cure, or any Part thereof (and not impropriate) ſhall endure any longer than 
while the Leſſor ſhall be ordinarily Reſident and Serving the Cure of ſuch Benefice, without 
| Abſence above eighty Days in any one Year, but that every ſuch Leaſe immediately upon 
ſuch Abſence ſhall ceaſe and be void. \ 


| Yet he that is allowed to have two Benefices may let one of them (upon which he is 
not moſt ordinarily Reſident) to his Curate only; but the Leaſe ſhall be good no longer than 
during the Curate's Reſidence without Abſence above forty Days in a Year. See Stat. 14 


Hliz, c. 11. 18 Elix. c. 6. & 11. & 43 Eliz. c. 9. 5 
But by the Common Law a Biſhop, Parſon, Prebend, Cc. upon an Eſcheat, Forfeiture, 


or otherwiſe, may grant a Copyhold Eſtate according to the Cuſtom of the Manor; and this 

will be good. 4 Co. 23. | es ang | 
And by the Common Law every Biſhop, Dean, Parſon, Vicar, or Corporation Spiritual, 

might have charged their Poſſeſſions, or made Leaſes of their Lands for Lives or Years 


without Stint of Time or Number, Concurrentibus his que in Lege requiruntur. But now by 
the Statutes of 13 H. 8. and 13 Eliz. they are reſtrained to make Leaſes or Grants but under 


certain Limitations and Proviſoes, 
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As, 1. The Grant or Leaſes muſt *E made in \ Writing by Deed nes, and not by. | 


Deed Poll, or by Word only. Co. Lit. 44. 
iS; They 1 muſt begin from the Day of the Date or Making thereof, or a CenſeBion inde. 


| 5 Co. 6. | 
1 The ancient Leaſe muſt be flivregdered *« or yielded up, or expired or ended within . 
* | Year after the making of the ſecond Leaſe ; and cis Surrender mult be abſolute and not con- 
ditional. 5 Co. 2. | 


1 | 1 5 There may not be a double Leaſe i in Being at one Time, 5 Co. 6. 
The Leaſes may not exceed twenty-one Years or three Lives from the Time of the | 


making of them. Dyer 246. 
6. The Leafe muſt be of Lands and Tenements manurable, out of which a Rent may be 


1 reſerved. 5 La. 3. 8 
1 | 7, It mult be of Lands bd Tenements which have uſually been let to Farm twenty Years 


before the Leaſe made, 6 Co. 37. Co. Lit. 44. | 
8. There muſt be reſerved to them and their Succeſſors ſo much yearly Rent or more as - 
has been accuſtomably uſed to be paid for the ſaid Lands. 5 Co. 6. | 
9. The Leaſe may not be made without Impeachment of Waſte. 6 Co. 37. | 
J 10. The Leaſe muſt have all due Ceremonies and Circumſtances for the Perfection of i it 
; as other ſuch like Leaſes have, as Livery of Seilin, and the like, where they are needful. 
7 Co. 7. 8 Co. 54. 
| 11. If it be made according to the Exception of the Statute of 1 Eliz. and 13 Eliz. ant 
1 not warranted by 32 H. 8. as in the Caſe of a concurrent Leaſe, and it be made by a Biſnop 
Bo: or any Sole Corporation, it muſt be confirmed by the Dean and Chapter, or others that 
; 


— 
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have Intereſt. 11 Co. 66. 5 Co. 3,14. Co. Lit. 44. Sat. 32 H. 8. c. 28. 13 Eliz. L. 10. 1 
. . 19. 14 Eliz. c. 11. 18 Eliz. c. 10, 20. > 
A And it a Parſon or Vicar makes a Leaſe, it is not good but during the Parſon: or View? 8 
. Reſidence, according to 12 Ez. c. 20. and here needs no Confirmation at all. Co. Lit. 141. 
N And if a Parſon makes a Leaſe, and he is after deprived or reſigns, the Succeſſor may 
1 avoid it. 2 H. 4. 2. 26 H. 8. 2. | 
IR | Theſe Colleges, Deans, Chapters, ons of Hoſpitals, and hs like, having Spiritual | 
1 or Eccleſiaſtical Livings, againſt the Proviſion of the Act of the 13th of Eliz. c. 10. are re- 
| ſtrained to make Leaſes to the King as well as to common Perſons. 5 Co. 14. 
Some of the Leaſes to be made by Colleges and Houſes: of the — muſt have 


ſome Rent-corn reſerved upon them. Stat. 18 Elig. c. 20. 
And Leaſes of Benefices with Cure are no longer . than the Parſon i is Reſident. Stat. 


13 Eliz. c. 20. 
"Add: there is no way to make the Leaſes of theſe Perſons for longer Time good. 

The letting at one, or at ſeveral Times, for eleven Years, within the twenty Years paſt, 
is enough to warrant the new Leaſe, and a Grant by Copy of Court-Roll for Life, Years, | 
or in Fee, is a ſufficient letting to Farm within the Statute; ſo a Leaſe at Will by the if 
Common Law. But theſe Lettings to Farm muſt be by "IR one ſeiſed of an Eſtate of | I 
Inheritance, and not as Guardian in Chivalry, Tenant by the Curteſy, or in Dower, or the 
like. 6 Co. 37. | | 

If more be reſerved upon the new than was upon the old Leaſe, it is 00a enough. But | 
if one Acre more be added to the Land formerly letten, and an Increaſe of Rent for that, 
this is not good. But if the Land antiently together be now let aſunder, and the Rent di- 3 
vided, but made up in Parts, this is good. So if there be two Coparceners pf ſuch Land, 
and one lets his Part at the half Rent, this will be good. And if the ancient Rent be of 
four Days, and the new Rent is reſerved to be paid at one Day, yet the new Leaſe upon the 
Statute of 32 H. 8. is good. Co. Lit. 44. 5 Co. 5. 6 Co. 37. 

Eccleſiaſtical Perſons may make Eſtates of their Lands they hold in Right of their 
Biſhopricks, Colleges, Churches, &c. or may make Leaſes for a leſſer Time than three 
Lives or twenty Years. Co. Lit. 44. 

And Eccleſiaſtical Perſons cannot make Feoffmnenits, Grants, c. of their Ecclefiaſtical 
Lands for longer Time than three Lives or twenty-one Years, for all Feoffments, Gifts, 
Grants, Leaſes by Biſhops, although they be confirmed by their Dean and Chapter, or any 
of the Colleges or Halls in either of the Univerſities or elſewhere, or by Dean and Chapters, 
Maſters or Guardians of any Hoſpitals, Parſons, Vicars, or other having Spiritual or Eccle- 
ſiaſtical Livings, are voidable. Co. Lit. 43. | 

Leaſes of Houſes in Cities, and belonging to Churches, are not ruled by Statutes of T9: and 
18 Eliz. but by the Statute of 14 E/iz. Heb. 269. 

Offices, A Biſhop or ſuch like Spiritual Perſon may grant antient Offices of Truſt, of Neceſſity 


or Convenience; as the Office of Chancellor, Regiſters Steward, Bailiff, or the like, with 
| | the | 
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| the antient Fees incident thereunto, for the Life or Lives of the Grantees, and theſe Grants 


are good, although they be made by the Biſhops of the new erected Biſhopricks, and 


that there be not in them the Conditions and Properties required in the Leaſes be ore men- 


tioned, ſo as they be confirmed by the Dean and Chapter; and yet they may not make a 
Grant of any new Office, nor add any Fee to the old Offices; and therefore if a Biſhop grants 
an Annuity pro conſlio impenſo & impendendo, where none was before, his Succeſſor may avoid 
it. And yet if there be an old Fee, and there is a new Fee added to it, in this Caſe it ſeems 
good for the old Fee, and void for the new Fee. Neither may they grant their Offices 


_ Otherwiſe than they have been granted; as where antiently the Office was grant:«-l to one, 


there it muſt be io one; and where to two, there it muſt be to two, and that jointly, and 
not to on» after the other. Nor may the Grants be for any longer Time than for the Lives 
of the Grantees. And in Caſe where the Grant is void, the Confirmation of the Dean and 


 Chinpter will not make it good. Dyer 300. Vide 2 Brownl. 134,158. 5 Co. 15. 11 Co. 66. 


10 Co. 58. - Dyer 370. 1 Co. 68. 


The Biſhop can make no Kind of Conveyance of any of the Lands belonging to his Biſhops, 


Biſhoprick for longer Time than twenty one Years or three Lives, rendring the antient Rent. 
Vide Mooi's Rep. 107. | 


A Leaſe by a Biſhop made by Indenture, to commence preſently for twenty-one Years, 
when there is an old Leaſe in eſe, is good notwithſtanding the Statute of 1 EE. Moor 


107, 108. ED | | | | | 
If a Leaſe be made by ſuch Perſons of Land antiently let at ſuch a Rent, and of other 


Land not before let, together at the old Rent, with an Addition of more Rent for the other 


Land, this is not good. 


6 - 
A Leaſe made by a Biſhop for three Lives, where there is a Leaſe for Years in eſſe, is 


void. Mar 433. „ 1 
And if a Biſhop, or other ſuch like Spiritual Perſon, makes a Leaſe of his Spiritual Land 


for twenty-one Years to one, and then makes a Leaſe of three Lives of it to another, this 
_ ſecond Leaſe is void. Co. Lit. 44. 5 Co. 14. 11 Co. 66. | 


A Leafe for three Lives by a Biſhop of Tithe is void againſt the Succeſſor, although there 


be as much Rent reſcrved as uſually has been reſerved and paid upon any former Leaſe. 
Moor 778. | | 


If a Biſhop ouſt his Leſſee is Years, and then makes a Leaſe for three Lives, it is void; 


for where the Statute ſays, the old Leaſe muſt be ſurrendred, an illuſory Surrender upon 


Condition will not ſerve the Turn. 5 Co. 2, 32. | 
If the Parſon and Ordinary had made a Leaſe for Years of the Glebe to the Patron, and 


after the Patron aſſigned it over to another Perſon ; this had been good, and the Confir- 


mation of the firſt Leaſe made to himſelf, and the Deed of the Patron, in ſuch a Caſe ſhould 
enure to a Deed in Rent, to make the Aſſignment of the Leaſe good, and to confirm the 


Leaſe to the Aſſignee. 5 Co. 1g. 25 ” | 
If a Biſhop has two Chapters, as he may have, both of them muſt confirm Leaſes made by 


the Biſhop : But if one of the Chapters, after the Date or Making of the Leaſe be diſſolved, 
there the Confirmation of that which is in Being is good enough to make the Leaſe good, and 


there will need no Confirmation of the King as ſupreme Ordinary. Dyer 282. Co. Lit. 31. 
If a Biſhop makes a Leaſe of a Portion of Tithes for three Lives, rendring the antient 

Rent; this is a void Leaſe as againſt the Succeſſor, by the Stat. 32 H. 8. and 1 Eliz. for 

no Rent will ariſe out of Tithes; and therefore the Acceptance of it by the Succeſſor will 


not make it good. Cro. Fac. 173. 
If a Biſhop makes a Leaſe for twenty-one Years, and all thoſe Years being ſpent, ſaving 


three or more, yet the Biſhop may make a new Leaſe to another for twenty-one Years, to 


begin from the making, but not a Leaſe for Life or Lives, and this concurrent Leaſe is good 


as well upon 1 Eliz. in Caſe of a Biſhop, as upon 13 Eliz. of Deans and Chapters, &c. 
Co. Lit. 44, 45. And this the 32 H. 8. did not extend to, But in the Caſe of the Biſhop's 


concurrent Leaſe it muſt be confirmed. Alſo the Exception of the Statute of the 1ſt and 


1 3th of Eliz. do as herein differ from 32 H. 8. for the Leaſes for Years to be made upon the 


1ſt and 1 3 of Eliz, muſt begin from the Making, and not from the Day of the Making ; but 
the Leaſes upon the 32 H. 8. are to begin from the Day of the Making. And although the 


; Statutes of the 1ſt and 13th of Z/iz. do not ſay the Leaſe muſt be in Writing, yet mult ic 
therein, and in the other Properties before- mentioned and required by the 32 H. 8. follow 


the Pattern thereof, the concurrent Leaſe only excepted. Co. Lit. 44, 45. Vids Hob. 7, 70. 


10% 148, 149. 


A Leaſe made by a Biſhop to one for three Lives (viz.) to one for Life, the Remainder 
to another for Life, the Remainder to a third for Life, is not good within the Statute of 
1 Eliz, c. 4. for Action of Waſte will not lie for the Waſte, Cro. Eliz, 67. 
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By Biſhop. 


A Leaſe of a Fair e a Rent i is not good within 1 Eig. although the Rent be dun, 
becauſe of the Contract; yet it is not incident to the Reverſion, ir is without Remedy by 
Aſſiſe or Diſtreſs. 5 Co. 3. 

A Leaſe by a Biſhop by Indenture reſerving the antient Rent, not ſaying how much it is, 
and made of Part of a Manor, and not of all together, which was uſually demiſed together at 


one Rent; this Leaſe and Reſervation both will be void againſt the Succeſſor. Cro. Eliz. 67. 


Three Years of a former Leaſe being in Being, the Biſhop leaſed for twenty-one Years, 


this is a good Leaſe. 1 Leon. 148. 


A Biſhop makes a Leaſe for three Lives in 8 one after another, which is not 
within the Statute of the 1ſt of Eliz. at the old Rent, and the —_— 8 Succeſſor accepts the 


Rent, this ſhall bind him for his Time. Cro. Eli. 67. 


A Biſhop is ſeiſed of a Manor whereof an Acre is Parcel, and by Indenture he deviſes 


the Acre to F. D. and V. D. Habendum to the ſaid F. a die datus Indenturæ for his Life, the 
Remainder to //. for his Life, rendring 35. 2 d. per Ann. at Michaelmas and Lady day, the 


Biſhop dies, B. is created Biſhop, his Bailiff of the Manor gathers and pays this amongſt 


the other Rents to the Biſhop, who accepts it, this ſhall bind the Biſhop. Co. Eliz. 67. 


A Biſhop g-ants a Portion of Tithes to A. B. and for their Lives ſucceſſively, rendring 


the antient Rent, and dies, the Succeſſor accepts the Rent for divers Years, and then made a 
\ Leaſe for twenty-one Years; in this Caſe the Leaſe is void for the Thing not chargeable with 
the Rent, and therefore the Acceptance by the Succeſſor will not affirm it. And it is not 


like Leaſes made by Biſhops at Common Law for three Lives, which are only voidable, and 
their Acceptance of Rent may affirm it. Cro. Tac: 173» 

A Biſhop grants an antient Office of Keeper of one of his Parks, and the antient Fee; 
and adds, Nec non paſturam pro duobus equis; the Grant of the Paſture is void, and it will en- 
danger the whole Grant. Bridgm. 29, 30- 

A Biſhop granted a Rent to 7. S. during his Life, out of his Manor of N. pro concilio 
impendendo, and then died; and it was held not void againſt the Biſhop whilſt he lived, but 


that it was void by his Death. Dyer 370. 


A Biſhop granted ſuch an Annuity pro concilio impenſo 2 in pendene and this is confirmed 


by the Dean and Chapter, and then he died; and it was held not good to charge the Suc- 
ceſſor in an Annuity 3 and: yet it was ſaid, that although the Biſhoprick was founded of later 


Times (i. e. in the Time of H. 8.) yet that _ Grant of an Office of e in Poſſcſſion 
with reaſonable Fees, was good. Bridgm. | 
A Biſhop may grant the Office of eh of a Manor, with a Fee out of the Manor, 
and ſuch Grant will be good; but the Steward muſt tender his Service to every Succeſſor. 


Dyer 1 56. 
A Bihop granted the Office of Surveyor of all his Manors to two for their Lives, and 


twenty Nobles Fee for it; and this was held void L And it was held, that ſuch a Grant by 


the Common Law, had it been confirmed by the Dean and Chapter, had been good. And. 


where it is an antient Office, the Biſhop may grant it ſtill with the antient Fee; yet it may 
not be granted to two for Lives; for that is againft the Statutes, and if confirmed by the 


Dean and Chapter, yet it is not good. And it was held, that although it be an antient 


Office, yet it is not good without the Confirmation of the Dean and Chapter. And alſo that 


if the Biſhop be tranſlated, depoſed or removed, who made the Grant, that the Grant is void 


. againſt the Succeſſor, although he be alive that made it. 9 Co. 81. 1 Co. 58, 39. 


4 Biſhop leaſes for twenty-one Years, then ouſteth the Leſſee, and leaſes to another for 
three Lives, rendring the antient Rent; this is confirmed by the Dean and Chapter, the 


Biſhop is tranſlated, this Leaſe is good. 1 Leon. 59, 60. 


A Biſhop leaſes for three Lives, (viz.) ) to one for Life, the Remainder to the ſecond, the 


Remainder to the third for Life, which is not warranted by the Statute of 1 Ez. the "= 4 
ceſſor accepted the Rent; this will bind the Succeſſor during his Time. Cro. Eli. 67. 


5 Co. 81. Dyer 282. 3 Co. 65. Co. Lit. 370. 

If a ſecond Leaſe be made by a Biſhop for twenty-one Years, a Year before the End of 
a former Leaſe, to begin preſently from the Dare of it; this is good enough. So to make 
a Leaſe for three Years before the Expiration.of a former Leaſe to begin preſently. Bur if 
the Biſhop after a Leaſe for twenty-one Years makes a Leaſe for three Lives, this is not 
good. So for Leaſes in Reverſion. 1 Leon. 147, 148. Dyer 246. Cro. Eliz. 241. | 

If ſuch a Perſon makes a Leaſe for twenty-one Years, and many Years after makes ano- 
ther Leaſe to the fame Perſon for twenty-one Years, which is a Surrender of the firſt Leaſe; 
Qu. If the ſecond Leaſe be good. 2 Leon. 107. 

A Biſhop mate a [eaſe tor twenty-one Years, and after alle a Leaſe to another for 


twenty one Years, to begin at the End of the firſt Leaſe; this is not good. 3 Leon. 130, 
131, 132, 133. | 8 „„ 
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: If. a Biſhop grants an antient Office and Fee incident to it, and makes the Fee greater 
than antiently it was; it may be good for what was antiently paid, but not for the Increaſe 
of the Fee; nor can the Confirmation by the Dean and Cheaper make it Ns to the Suc- 
ceſſor. Bride. 29 


Leaſes for Lives of Copyhold Eſtates are not within 1 Leon. 59. 
A Biſhop was ſeiſed of Tithes in Right of his Biſhoprick, and made a Leaſe "PEP for 


three Lives, rendring the antient Rent, and after died; the Succeſſor made a new Leaſe 
for Veare, Sc. in this Caſe it was agreed, that the firſt Leaſe of Tithes was void, for it is 
but of Tithes that lie in prender, nor any Place wherein a Diſtreſs may be taken, nor any 
Remedy for the Rent: But had it been a Leaſe for Vears, ſo that Debt might be brought 
for the Rent, it had been good. And ſo it*is of all other Things which lie in Render or 
Prender where no Diſtreſs can be taken. Cro. Fac. 111, 112. 

And it was agreed, that the Leaſe was not good by 1 Eliz. nor is ſuch a Leaſe good by 
Tenant in Tail, or by a Biſhop, Dean and Chapter, upon 32 H. 8. Cre. Zac. 111, 112. 

A Biſhop lets a Portion of Tithes to A. B. and C. for their Lives ſucceſſively, rendring 


the antient Rent, and after dies, the Succeſſor accepts the Rent for divers Tears; this is not 


2 good Leaſe within 32 H. 8. or 1 Ez. for there is no Remedy for the Rent; as where a 
Rent is reſerved upon a Leaſe of a Hundred for Life, and the Acceptance here does not 

make it good, for it is void againſt all but the Biſhop himſelf. Cro. Zac. 110, 111, 173. 
A Biſhop leaſed to B. for Years, rendring Rent, after grants the Reverſion to C. for 

ninety-one Years, rendring the antient Rent, Habendum from the Day of the Leaſe; the 

Grant was confirmed by the Dean and Chapter, but B. did not attorn; and it was held void, 

for it was by way of Grant, and to paſs as a Reverſion. 3 Leon. 17. 

Biſhops and ſuch like Perſons may not alien their Eccleſiaſtical Lands to the King himſelf, 
Otherwiſe than according to the 1 & 13 Eliz. 11 Co. in Magdalen College Caſe. 


A Leaſe by a Dean and Chapter for three Lives, when the Remainder of a Term is in eſſe, 8 and 
apter. 


is not void, but voidable during the Life of the Dean. Moor 875. 
_ Deans and Chapters, Tenants in Tail, and ſuch like Perſons, may not make Leaſes with- 


: out Impeachment of Waſte, but they may make Leaſes pur auter vie, which will be an Oc- 
cupancy. 6 Co. 


37. 
If Land has been uſually let at Will, or by Copy, ſuch Lands may be let by Deans and 


Chapters Tenants in Tail, and ſuch like Perſons, upon 13 Eliz. c. 10. and 32 H. 8. c. 28. 

And if a Heriot was reſerved upon the Cppyhold Leaſes, and there be no Heriot reſerved 
upon the new Leaſe, it is good enough. And if the Rent upon the new Leaſes be reſerved 
upon two Days, where upon the former Letting it was reſerved upon four Days, it is good 
in the Leaſes of Eccleſiaſtical Perſons, upon 10 Elix. But otherwiſe it is upon the 32 U. 8. 
c. 28. 6 Co. 

Biſhops Sick the Aſſent of Dean and Chapter now can make no Leaſes but for three Lives 
or twenty-one Years, but in Caſe of neceſſary Officer for his Life with a Fee, this may be 
with Conſent of Dean and Chapter. 32 H.8. c. 28. 1 Eliz c. 19. 

Nor may they grant Annuities or Things out of which no Rent can iſſue; and if their 
Grant be ill at firſt, no ſabſequent Accident will make it good; as if it be for four Lives, 
and one of them dies before the Biſhop, Quod initio non valet, Sc. 10 Co. 58. 

A Dean and Chapter ſeiſed of a Manor in Fee, in which were Copyholds grantable for 
three Lives, the Rent being 85s. 64, payable at four Times with Heriot, grants a Copyhold 
to A. for the Life of three others, rendring 84. 64. at one Fenn yearly; this Leaſe 


is within the Statute, and good. 6 Co. 37. 
The Dean can make no Leaſes without the Chapter. Godb. 211. 


Deans and Chapters may not make Leaſes without Impeachment of Waſte, by 13 Eliz, 


c. 10. 6 Co. 37. 
If a Dean of one Cathedral be elected Biſhop. of another See with Diſpenſation Retinere 


Deconatum in Commendam, after the Biſhop of that See whereof he was Head and Dean, do 
make a Leaſe of Parcel of the Poſſeſſions of the Biſhoprick, the Confirmation of the Leaſe 


by the Commendatory Dean is good. Hugbes's Abr. 1220. 
A Leaſe by the Dean and Chapter of St. Paul's of a Houſe in London, the Houſe 


being then 1 in Leaſe to another for ten Years, is void by the 13 & 14 _ Cro. Eli. 


564. 
" A Leaſe made by a Prebendary is good by 32 H. 8. but not by a Parſon or Vicar. Cro. 


Elix. 380. 
A Prebend was antiently let with the Exception of all Crab-Trees, and ſuch like Trees, 


and the new Leaſe i is made without this 3 z It is not good. 2 Co. 458. 
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Deeds in general. 


Such kind of Spiritual Perſons, as Biſhops, Deans, and the like,. may not grant the next 
Avoidance of Churches or Rent out of thoſe Lands, but the ſame will be void aſter their 
Death: Leaſe by Parſon, Patron and Ordinary, being avoided by the next Incumbent, makes 
it void againſt all his Succeſſors. Cro. Elix. 420. 
A Prebendary makes a Leaſe of Part of his Prebend's Land, with an Exception of great 
Woods, Oaks, Aſhes, Sc. this was confirmed by the Biſhop, Patron, but not by the Dean 
and Chaprer; after he made a ſecond Leaſe without an Exception; in this Caſe the Confir- 
mation without the Dean and Chapter is good, and the ſecond Leaſe w ithout the Exception 
is void, by 13 Eliz, 3 Bulſt. 2 90. 
Prebend. A Prebendary made a Leaſe for Years of his Land, with Exception of the great Wood, 
as Oak, Sc. which is confirmed by the Archbiſhop, but not by the Dean and Chapter; and 
then he makes another Leaſe without this Exception, the Land being uſually let with the 
Exception: In this Caſe it was held, 1. That the Leaſe confirmed by the Archbiſhop, Pa- 
tron of the Prebend, was good without Confirmation of the Dean and Chapter. 2. And 
h that this ſecond Eat notwithſtanding was void by the Statute, 3 But. 290, 291. | 
By an Abbot. And an Abbot leaſed to three Men for eighty Years with this Proviſo, That if they died 
within the Term, the Leſſor might enter. And after a new Leaſe was made by him in Re- 
verſion to F. D. for twenty-one "Years: to begin after the End, Surrender, &c. of the firſt 
Leaſe; the three Leſſces died within the Term, the ſaid F. D. may not have it till J. D. 
enter upon the Condition and avoid the Leaſe, which he may chuſe whether he will do or 
not. 3 Leon. 269. | 
Parſon, Vicar If a Parſon, Vicar or Prebend, makes a Leaſe for Years, rendring Rent, and dies, and 
or 1rebend. the Succeſſor accepts the Rent, this will not affirm the Leak. for it was void by his Death; 
otherwiſe of a Leaſe for Life. Bur if a Biſhop, Abbot or Prior makes a Leafe for Years, 
and dies, and the Succeſſor accepts the Rent, he ſhall never avoid the 0 for here the 
Leaſe was only voidable. 5 Co. 6 
Parſon or Vi- A Parſon made a Leaſe of 555 Rectory, 9 Eli. for ſixty Years, and this was confieaied: 
ag by the ſucceeding Biſhop, ſucceeding Patron, neither of them being Biſhop or Patron at the 
Time of the Leaſe ; this was good. Cro. El. 27. «5 Co. 15. 
A Leaſe by a Parſon for twenty-one Years after 13 Eliz. rendring the antient Rent, the 
Patron and Ordinary confirm it, the Parſon dies; the Leaſe is void by his Death, as well 
as by Non- reſidence and by Reſignation. Cro. Car. 123. | 
A Parſon made a Leaſe for | forty Years, the Biſhop of London Patron and Ordinary 
confirmed it under his Hand and Seal, without the Dean and Chapter, the Incumbent died, 
the Biſhop collated another, who made a new Leaſe, which is well confirmed ; warts. 
the Biſhop is tranſlated z in this Caſe the firſt and not the ſecond Leaſe is good during both 
the Lives of the Biſhop and Incumbent. Dyer 259. 
A Parſon or Vicar, Sc. if they make Leaſes according to the enabling Statute of 32 H. 8. 
they are out of the Statute, and their Leaſcs muſt be confirmed by the Patron and Ordi- 
. nary : But if a Biſhop ſeiſed in Right of his Biſhoprick, Dean of his ſole Poſſeſſion, and 
one that is ſeiſed jure præbendæ, the'y may make Leaſes under the Proviſoes afo. eſaid. Co. 
Lit. 44. 
Parſon, A Parſon of l Church may gran! his Tithes from Year to Year, or for Years, to his Pa- 
riſhioners that are to pay them, or to a Stranger, and the Grant is good. Vide Perk, 8. 90. 


Owen 103. Hetley 107. Poepb. 141. 


Incumbent. An Incumbent leaſes certain G! eve for twenty-one Years, rendring the ancient Rent, the 
Patron and Ordinary confirm it. 9. If the Leaſe be void by the Statute of Non-reſidence. 
Moor 124. 


Biſhops, Deans and Chapters, Maſters and Guardians of any Hoſpital, and their Brethren, 
Maſters, Governors, and Fellows of Colleges or Houſ-s, or any other Body Þolitick, Spi- 
ritual and Eccleſiaſtical, (by whatſoever Name they be called) Archdeacons, Prebends, and 
ſuch as are in the Nature of Prebends, as Precentors, Chaunters, Treaſurers, Chancellors, 
and ſuch like; all theſe, except Parſons and Vicars, may at this Day make 7 of their 
Spiritual Livings (as is before ſaid) for three Lives or twenty-one Years; and theſe Leaſes 
weill be good bo: h againſt them ad their Succeſſors. But ſuch Perſons may not make Leaſes 
of their Land for any longer Time than for three Lives or twenty-one Years, and ſuch Leaſes 
will be good both againſt "themſelves and againſt their Succeſſors. But if it be for longer 
Time, although it be by Fine or Recovery, and although it be confirmed by the Dean — 
Chapter, yet it will be void as to the Succeſſor; and the Leaſes that are made by ſuch Per- 
ſgns of their Lands for twenty; one Years, or three Lives, mult be made with all the Con- 
ditions and Qualifications in Leaſes made by Tenants in Tail, (viz.) by Deed indented, 
Sc. Co. Lit. 44. 5 Co. 14. 11 Co. 66. Stat. 32 H. 8. c. 28. 13 El. c. 20. I Vac. c. 3. 
1 Eliz. . 19. 14 El. . 1. | | 

| | But 
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Bout ſuch Perſons may make longer Leaſes of their Houſes in Corporations or Market- 
Towns, or in the Suburbs thereof, and of the Grounds appertaining to ſuch Houſes, ſo as 
they be not their Dwelling-houſes, Sc. and have not above ten Acres of Ground belonging 
to them; but of theſe allo it may not be in Reverſion, and the old Rent, or more, mult 
be reſerved upon them, and the Leſſce muſt be charged with Reparations; nor may theſe 
Leaſes exceed forty Years; and ſo two Leaſes one after another, both not above forty Years, 
may be good. , Poph. 8, 9. 1 | 

And theſe Leaſes (as it ſeems) may be granted away altogether, where they ſhall purchaſe 
other Lands in Fee-ſimple of like Value. Stat. 14 Eliz. c. 11. But as to other Lands 
belonging to their Churches and Places, they may by no Means make Leaſes for longer 
Time than three Lives or twenty-one Yeats. | | 

A Leaſe made of Land antiently let aſunder at ſeveral Rents, and now let together by one 
Leaſe, and more than the whole Rent reſerved, is doubted to be a good Leale within the 
Statute. Cro, Eliz. 16. | 


The Statutes of 13 Eliz. and 1 Eliz. do not alter the Statute of 32 H. 8. but leave it for 


a Pattern for Leaſes to be made by others. A Leaſe made according to the Exception of 
1 and 13 E/iz. and not warranted by the 32 H. 8. if it be by a Biſhop, or any ſole Corpo- 
ration, muſt be confirmed by the Dean and Chapter, and others, that have Intereſt, as in 
the Caſe of a Parſon and Vicar. Co. Lit. 44. | 


But Note, That although in all theſe Caſes of Leaſes and Grants not warranted by the Succeſſore. 


Statutes aforeſaid they are ſaid to be void, yet this is to be underſtood as againſt the Suc- 
ceſſors only; for as to the Leſſors themſelves they are good againſt them whillt they live, 
or at leaſt ſo long as they continue in the Place; fo that if ſuch a Leaſe be made by a Dean 
and Chapter, or other Congregation Aggregate; this will be good againſt the Dean, or 
other Head of the Corporation, ſo long as he ſhall continue to be ſo. So of Leaſes made by 
Biſhops, not warranted-by 1 Eliz. or a Dean and Chapter, Maſter and Fellows of a College, 
or the like, not warranted by 13 Eliz. c. 10. theſe Leaſes will be good againſt themſelves 
although they be void againſt the Succeſſors. So if a private Act of Parliament intails Land 
upon a Man, and appoints him what Eſtate he ſhall make, and that if he makes any other 
Eſtates they ſhall be void; this ſhall be taken void as to the Tenant in Tail himſelf that 
makes them. Co. Lit. 45, 329. 3 Co. 59. 10 Co. 59. 11 Co. 35, 78. 5 Co. 5. 


The Tenant in Tail is alſo reſtrained, but in the ſame Caſes as before Leaſes for twenty- By Tenent in 
one Years or three Lives, may be made under all the other Qualifications and Conditions“ 


before- mentioned in the Leaſes of Spiritual Perſons, Sat. 32 H. 8. c. 28, Co. Lit. 44. 
But with this Addition the primitive Eſtate mult continue, for if the Leaſe be made ac- 
_ cording to the Statute, and then the Tenant in Tail dies without Iſſue, the Leaſe is at an 
End, 4 C. 34. DU 5 5 
And there only where Leaſes are made with theſe Conditions they are held to be within 
the Statute, and ſuch only as do bind the Tenant in Tail himſelf and his Iſſue; for other- 
wiſe if it be not warranted by this Statute, although it will bind the Tenant in Tail him- 
ſelf that made it, yet it will not bind his Iſſue, but as to him it will be void or voidable at 
leaſt ; for if Tenant in Tail of Land makes a Leaſe of it for one Hundred Years, without 
any Rent reſerved thereupon, this Leaſe as to the Iſſue in Tail is void; but if he makes a 
Leaſe for one Hundred Years, rendring Rent, and has Iſſue, and dies, in this Caſe the Leaſe 
is only voidable by the Iſſue at his Pleaſure; and therefore if the Iſſue in Tail after his 
Death ſhall accept the Rent, by this the Leaſe is affirmed and become good; but let the 
_ Leaſe be made how it will, it will not bind him in Remainder over, nor him that is Do- 
nor: And therefore if Tenant in Tail makes a Leaſe warranted by the Statute, and after 
dies without Iſſue, ſo that the Land remains over to another, or reverts to the Donor; in 
theſe Caſes neither he in Remainder, nor the Donor, ſhall be bound by this Leaſe, for as to 
them it is void. And yet if the Remainder be in the Tenant in Tail himſelf, and he makes 
| a Leaſe for Years by Deed according to the Statute or Fine, this Leaſe is good, and ſhall 


bind his own Remainder: But if he makes a Leaſe for Years by Fine, this will not bar the 


Donor, nor him in Remainder, in any Caſe where it is in a Stranger. Plow. 416, 435. 
oo 7, 8 Ss | 5 

3 in this Caſe the Tenant in Tail may, by the Help of a Fine and Recovery, or one of 
them, make what further Eſtate he pleaſes to bind the Donor and him in Remainder alſo. 
7 Co. 7. Brownl. 139. Plow. 435. | | 

| A. and B. his Wife being Tenants in ſpecial Tail, the Reverſion to A. who dies; C. the 
Iſſue in Tail to A. and B. by Deed indented, and in the Life-time of the Mother, makes a 
Leaſe for forty Years to D. to begin after the Death of the Mother, rendring Rent, and 


dies ; the Reverſion comes to E. who with her Huſband in the Life-time of B. the Rue | 
_ e 3 | T evies 
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levies a Fine Sur Conuſance de droit, Ic. to F. and then B. dies, and Proclamations paſs; in 


this Caſe the Leaſe is good. 2 Bulſt. 45. 

And if Tenant in Tail infeoff his Iſſue, who at his full Age makes a Leaſe for ben 
the Father dies, the Son is remitted, yet he ſhall not avoid his own Leaſe. Dyer 5 

And if the Son being Iſſue in Tail after his Mother makes a Leaſe for Years — — the 
Death of his Mother, and dies, and then the Daughter, the next Iſſue in Tail, makes an- 
other Leaſe, and both theſe Leaſes are to begin after the Death of the Mother, the laſt Iſſue 
levies a Fine, and then the Mother dies; both the Leaſes are good, and that which is firſt 
made ſhall begin firſt. 2. Bulſt. 46. 

If Tenant in Tail makes a Leaſe to begin at Michaelmas next enſuing for twenty Years, 
this is good. So is a Leaſe for ten Years, and after for eleven Years. And ſo in all Caſes 
where there is not above twenty-one Years in the Whole. Leon. 147, 148. Or not above 
forty Years in all upon two Leaſes by Eccleſiaſtial Perſons that may make ſuch Leaſes, | 
Poph. 8, 

15 3 in Tail makes a Leaſe for twenty-two or for forty Vears, or for four Lives; "x 
this I.caſe is void not only for the Overplus of Time more than twenty-one Years, or for 
three Lives, but for the Time of three Lives, and twenty-one Years alſo. And if ſuch a 


| Tenant in Tail makes a Leaſe for ninety-nine Years, determinable upon three Lives, it is 


not a goud Leaſe. But if a Leaſe be made by Tenant in Tail for a leſſer Time, as for two 
Lives, or for twenty Years, this is a good Leaſe. And if it be made for four Lives, and 
one of the Lives dies before the Tenant in Tail dies, yet this Accident will not make i it 

ood, but the Leaſe is voidable notwithſtanding. Dyer 246. 5 Co. 6. | 5 

It [and has been formerly let to one Man for three Lives, they may now be let to three 
Men for three Lives. Cro. Zac. 76, 77. : 

A Leaſe of ſuch Land to one for Life, the Remainder to another for Life, the Remain- 
der to a third for Life, is not good ; but a Leaſe to one for the Lives of three others is 
good, although it become an Occupancy. 6 Co. 37. 

But a Leaſe for twenty-one Years by Tenant in Tail after the making of it, is good by 
32 1.8. c. 28. although the Day be not accounted Part of the Time. Moor 41. | 
I Land be given to Huſband and Wife, and to the Heirs of their two Bodies, and the 
Huſband dies leaving Iflue by his Wife, and the Wife makes a Leaſe according to 


the 32 H. 8. c. 28. in this Caſe it ſeems the Leaſe is good to bind the Iſſue. Godb. Caſe 


119. 
If Tenant in Tail wakes! a Leaſe within the Statute to one for Years, and after for Life 


to another, and a Letter of Attorney to give Livery to another, and before Livery made 


the firſt Leaſe is ſurrendered; here the ſecond Leaſe will be good. Park's Caſe, Tris. 


4 Fac. B. R. 
A Leaſe for Years by one in Remainder in Tail is good againſt the Leſſor; but if any Te- 


nant in Tail in Poſſeſſion ſuffer a Recovery of the Land, by this the Leaſe will be avoided. 
Owen 41, 42, 43. Co. Capel's Caſe 61. 

If Tenant in Tail be of a Manor that has been uſually demiſed for 107. Rent. and after 
a Tenancy Eſcheat, and then he leafes the Manor, rendring this Rent, it is ſaid this Leaſe is 


good; but that if he purchaſes a Tenancy, it is otherwiſe, 5 Co. 6. 


Tenant in Tail of an Advowſon, and his Heir in Tail, join in the Grant of the next 
Avoidance, the Tenant in Tail dies; this Grant is utterly void as to the Son, Zeb. Caſe 


47. | | | | 
If the Tenant in Tail makes a Leaſe for Life, the Remainder for Life, Sc. this is not a 
good Leaſe within the Statute z but ſuch a Leaſe made for the Lives of others that may be 

an Occupancy, is good. 6 05. 37. | 

If Tenant in Tail and one A. levy a Fine to a Stranger of the Land, who grants "5 ren- 
ders to 4. for Years, rendring Rent, and by the ſame Fine grants the Reverſion to Te 
in Tail in Fee + this is a good Leaſe for Years, although ir be by one Fine, and the Leaſe | 


ell be, ſaid to precede the Grant of the Reverſion. Co. 76, 174. 


Where it is required by the Statute that the old Leaſe ſhall be ſurrendered, this Surrender 
mult be abſolute, and not conditional; and it muſt be real, and not illuſory and in Show only. 
Fadtum non dicilur quod non per ſeverat. 5 Co. 2. | 

And there may not be a double or concurrent Leaſe in Being at one Time; as where a 
Leafe for Years is made according to the Statute, he in Reverſion may not afterwards re- 
pale the Leſſee, and make a Leale for Life or Lives, or another Leaſe for Years, according 
to the Statute, nor e converſo. Co. Lit. 44. b. | 

But if a Leaſe for Years be made to one, and after a Leaſe for Life is made to another, 


and a Letter of Attorney made to give Livery and Seiſin 4 the Leaſe for Life, and 
be before 


nant 
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before the Livery made the firſt Leaſe is ſurrendered; z in this Caſe the Gon Leaſe will be 
good. Moor 748. p 

If one in Remainder in Tail. makes a Leaſe for Years, and then levies a Fine with Pro- 

clamations; by this the Leaſe is made good. Plow. 427, 
A Leaſe made by Tenant in Tail, to begin from Michaelmas three Years after, or after 
the Death of the Tenant in Tail for twenty-one Years, is not good. 5 Co. 6. Dyer 246. 
Hut a Leaſe made by him to begin at Mic baelmas next for twenty one Tears, is a good 
Leaſe within the Statute: Such a Leaſe to commence. a die datus, is good, ſo LEY be 
made after the Date, Moor 759. 
Ivo Coparceners in Tail, the Huſband of one being Tenant by the Curteſy, join in a 
Leaſe, rendring Rent to two and their Heirs; this is not a good Leaſe by 32 H. 8. of 
Eſtates tail, for it is not reſerved to the Donee and his Heirs, bur to the Tenant by the Cur- 
teſy jointly with the other. Latch 4. 

If there be more Rent reſerved upon the new than was upon the old Leaſe, the Leaſe is 
good. 5 Co. 5. 

If the old Rent was eight Buthels, and thei new Rent i is a Quarter of the fame Corn ; this 
is good enough. 5 Co. 5. 

It Tenant in Tail let a Part 5 the Land ce let, and reſerve the Rent pro fats: 
or more than after the Rate; this will not be a good Leaſe. 5 Co. 5 

If two Coparceners have twenty Acres of Land of equal Value 2 them in Tail, 
and theſe have been uſually letten, and: they make Partition of them, ſo that each of them 4 
has ten Acres; in this Caſe they may make ſeveral Leaſes each of them of their Parts, re- 
ſcrving half of the accuſtomed Rent. 5 Co. 9g. Ley 78. Vide Co. Lit. 44.6. contra. 

Tenant in Tail is ſciſed of a Manor with & Acres thereof in Demeſne, and he makes 
a Leaſe of the three Acres alſo of the Manor, Habendum the three Acres and the Manor for 

_ twenty-one Years, rendring Rent for the three Acres, and all other the Premiſſes therewith 
demiſed, 51. in this Caſe the Leaſe is good for the three Acres. Owen 119. 

If Tenant in Tail makes a Leaſe of his, intailed Land without Impeachment of Waſte, it 
is not good although it be but for twenty-one Years or three Lives; and therefore alſo is 
a Leaſe for Life, with a Remainder for Life, void, becauſe Waſte will not lie. 6 Co. g7. 

| If Tenant in Tail makes a Leaſe of ſuch a Thing as lies it Grant, as of an Advow ſon, 
Fair, Market, a Hundred, Portion of Tiches, Franchiſe, or the like, out. of which a Rent 
cannot be reſerved, although it be but for twenty-one Years or three Lives; ; this will not 

be good within the Statute : And yet perhaps it may be ſo far good as to give an Action 
of Debt for the Rent upon the be nal Contract; and although the Thing whereof the 

| Leaſe is made has been uſually let, yet this, will not be good ; and therefore a Grant of a 
Rent-charge out of ſuch Land is void. Cro. Fac. 112. 11 Cq. 60 

The Lands whereof the Leaſe is made muſt be ſuch as have been uſually ler to Farm for 
twenty Years before the Leaſe; ſo that if it has been let for eleven Years at one or ſeveral 
Times within twenty Years before the new Leaſe made, it is ſufficient. And although the 
Letting has been by Copy of Court-Roll only, yet ſuch a Letting in Fee, for Life or Years 
is a ſufficient Letting: And ſo alſo is a Letting at Will by the Common Law. But theſe 

Iettings to Farm muſt be made by ſuch as are ſeiſed of an Eſtate of Inheritance; for if it 
has eas by Guardian in Chivalry, Tenant by the Curteſy, Dower, or the like, this will 
not be a Letting within the Statute, 6 Co. 37. Dyer 271. Cro. Fac. 112. 
If Tenant in Tail makes a Leaſe for Years according to 32 H. 8, this will bind the Iſſue 
of the Tenant in Tail, but not him in Reverfion. Ney 6. Dyer 19. : 

Where a Tenant in Tail makes a Leaſe for Years, or grants a Rent, Common, Sc. or ; 
otherwiſe charges the Land; this is a good Leaſe, Grant or Charge to bind the Tenant i in 
Tail himſelf, and his Iſſue, if made within the Statute. Bridgm. 28. 

If Tenant in Tail makes a Leaſe for Years, and then levies.a Fine with Proclamations to 
the Donor, and dies, having Iſſue; the Donor may not avoid this Leaſe. Bridgm. 28. 

| Huſband and Wife Tenants in Tail of the Gift of the Huſband, the Remainder to the 
Huſband in Fee, the Huſband dies, the Son and Heir of the Huſband and Wife levies a 
Fine with Proclamations to the Uſe of him and his Heirs, the Wife makes a Leaſe of the | 

| Land for twenty-one Years; this is good as againſt the Iſſue in Tail. Bridgm. 28, 29. | 

If Tenant in Tail makes a Leaſe for Years at a Rent, and the Iſſue accepts the Rent, (as | 
he may or may not at his Choice) by this the Leaſe is made good for his Time; but u 

be infeoff a Stranger before his Entry, the Feoffee cannot avoid it. Bridem. 28. 

A Leaſe for Years of Land uſually demiſed, and of other Land not demiſed before, re- 
ſerving the antient Rent for the Land uſually let, and 12 d. for the other, is not a good 
Leaſe. If an Office uſually. granted for Life be granted for two Lives, or for Life, the — 

Reverſion for Life; z this is (it leems) not good. Cro, Eliz. 349 35. 5 Co. 4. 
Vor. I. D d d The 
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The Gtant of Increaſe of Fee b way of Reſervatibn to an ancient Officer, is not gocc. 


* Cro, Alix. 34» 35. 
if one ſeiſed of Land in Fee in Right of che Wife, id he as Sole without her Huſ- 
band grants a Rent by Fine d out of the Land, this will not bind the Hutband caring 


Coverture ; but if he dies before they reverſe it, ſhe is bound. Perk. $. 20, 


1 There muſt be reſerved upon ſach 4 Leafe, made by Tenant i in Tail, Payable to the Leſſor 
1 and his Heirs, to whom the Reverſion ſhall appertain, ſo. much or more of yearly Rent 
1 during the Leaſe,%as has been vſually paid for be ſame for twenty Years before the Leaſe 
1 | | nude; 3 and therefore if the Rent be refcrved bur for Part of the Tune of the Leaſe, it is 
1 | void. 5 Co. 8. Moor 759. 
bl - But a Leaſe ma oF, good alchoogh. it do not reſerve a Heriot, or the like Thing, which 
is pot annual. 6 
And a Rent formerly erred at two Days may 4 now be reſerved at one Day, and i is good. 
6 Cl. 35. (ITS | 
If the old Rent were to be uk for a Cloſe, and now a Houſe is built upon it, and the 
Rent now iſſues out of both Houſe and Cloſe, it is good. Leon. 147, 148. 
And if Tenant in Tail has twenty Acres, of Land that has been uſyally let, and he makes | 
a Leaſe thereof, and of one Acre more, which has not been uſually let reſerving the uſual 
yearly Rent, and ſo much more as to exceed; the Value of the other Acte ; z this will not be 
a good Leafe within the Statute. 3 5 Co. e e | 
Tf Tenant in Tail be of a Minor that has been uſually demiſed for 10 J. Rent, and after 
a Tenancy eſcheat, and then he makes 'a Leaſe of the Manor, rendring 101. Rent, it is a 
good Leaſe ; but where the Leſſor purchaſes a Tenancy, it is otherwiſe. 5 Co. 9. Ley 
„ 8. 
'If the Tenant in Tail of two Farms, the one at 10% the other at 101. Rent, ſhall 
make a Leaſe of both thaſe together at 30. it it is hot A e Leaſe within the un, 
. 
? But if the antient Rent was' payable at four Digs! and, the new Rent i Is. payable at two 
Days, this may be good. *Crp.. Jac: 76. 
And if the new Rent be ayable a. one Day, it is laid. not to be good. And if the old 
Rent Was payable i in Gold, ach ch d e new Rent in Silver, this is not good. 5 Co. 6. 
If antiently let to two Tenapts, and now to one, and all the Rent and ere reſerved to- 
wether, ©, Cro. Elix. 16. it 1 2 not gobd. 188 3. | 
If beſides the annual Rest, there Has been uſually a Rtſervation or r Payment of ſome 
Things not annual, as Heriots, Fines, or the like, upon the Death of the Farmers, or a 
Profit out of another's Soil, as Paſtutage for a Colt, c. and upon the new Leaſe the yearly 
k Rent is reſerved, but the other Reſervation and Payments are, omitted, the Leaſe is good 
Enough. 6 Co. 37. Moor 759. 
14 If a Leaſe be made by a Tenant in Tail, or Eccleſiaſtical Perſon, for twenty-one Years, 
F and then they make another Leaſe to the ſame Perſon for twenty-one Years; it ſeems this 


1 ä 
T's ſecond Leaſe is good, becauſe the firſt Leaſe 1 is ſurrendred by the taking of the ſecond 
1 | Leaſe. — 3% 

Bs If the Tenant in Tail makes a Leate for Years, rendring Rent, and dies without Iſſue, 

1 his Wife privily with Child of a Son, and he in Reverſion enters; in this Caſe the Leaſe 


1 as to him in Reverſion is void: But as to the Son is good, when born, it will be good 
Ll againſt him. Co. Lit. 46. 

"Tenant for Life, the Remainder in Tail within Age grants an Annuity with Diſtreſs, and 
Nomine pænæ 205. for every Month; agreed if Tenant for Life, and it is confirmed by 
the Remainder in Fee within Age, that it is iſſuing out of the Eſtate for Life, and a 
void Grant as to the Remainder: And if Tenant for Life purchaſes the Remainder or 
Reverſion, it ſhall not bind the Inheritance; but the Matter of Law was not agreed. Cro. 
Eli. 

N in Tail and wy Son join in a Grant of the next Avoidance of a Church, this is 
void as to the Son, Heb. 45. 

If a Feme Sole Tenant in Tail makes a Leaſe not warrantable by the Statute of 32 ZZ. 8. 
c. 28. and then takes a Huſband, and has Iſſue, and dies, the Huſband ſhall not avoid the 
Leaſe, but the Iſſue ſhall avoid it if the Father dies or ſurrenders. Moor 8. | 

If Tenant for Life, and he in Remainder in Tail join and make a Leaſe to el for two 
other Lives; this will be good only againſt them tor their own Lives. But Ruere, If it be 
not a Forfeiture by the Tenant for Life. Cro. Car. 252. 

If Tenant in Tail makes a Leaſe of ſome Land uſually let, and of other Land not let, and 
makes ſeveral Reſervations _ Rent, and reſerve out of the Land uſually let the ancient 


Rent 
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Ren thereof; ; this is a good Leaſe, at leaſt for ſo much as hath been uſually let. Cro. Car. 

O, 

* It ;L Leaſe be made for Life to Husband 15 Wife, the Remainder in Tail to N. T. their 
Son; a Stranger levies a Fine Sur e de droit come ceo que il ad de Son done al N. T. 

the Son, whe grants and renders the Land to him for fifty-four Years, rendring Rent, has 
Ife, and dies before any Proclamations paſt, and after the Husband and Wife die; in this 
Caſe the Leaſe is good againſt the Iſſue in Tail by Reaſon of the Reat; i if the 
Rent had not been reſerved. Plowd. 430, 431. 

A and B. his Wife, Tenants in ſpecial Tail, have Iſſue a Son, the Picker dies, the Son 
levies a Fine with Proclamations to the Uſe of himſelf in Fee, the Wife makes a Leaſe for 
twenty-one Years, rendring Rent ; this Leaſe is good againſt the Son. Hutton 84. 

If a Woman Tenant in Tail of the Gift of a deceaſed Husband, or any of his Anceſtors 
- whilſt ſhe is Sole, or after with another Husband makes any ſuch Leaſe according to the 
Statute of the, 32 H. 8. c. 28. yet on Leaſe will not be good, for it is againſt another Sta- 

tute, viz. 11 II. 7. c. 20. 3 Co. 

If a Woman Tenant in Tail AE a Leaſe for thirty-one Years, and takes a Husband, 
and has Ilſue, the Wife dies, the Husband is Tenant by the Curteſy; in this Caſe the Iſſue 
may not avoid the Leaſe during the Life of the Tenant by the Curreſy. Owen 83. 

A. being Tenant for Life of Land, the Remainder in Tail to R. his Son, grants a Rent 
out of it in Fee to FJ. S. after this the Father and Son levy a Fine of the Land with Procla- 
mations to the Uſe of the Father in Fee; this Grant is good, and now unavoidable Y the | | 
Son by Reaſon of a Fine levied, Hutton 96. | 

If a Woman Tenant in Tail makes a Leaſe for Years, and after takes a Huzband, and ; 
dics, the Husband being Tenant by the Curteſy ſurrenders to the Iſſue; the Iſſue may avoid | 
the Leaſe. Moor 8. 

Tenant. in Tail makes a Leaſe to a Fane Covert, the Hoebdnd ſurrenders, and then the 
Tenant in Tail makes a Leaſe for three Lives, and dies, the Wife after the Death of the 
Husband that furrenders enters and dies; the Iſſue may not avoid the Leaſe for three Lives. 

It Leſſee for Years ſurrenders upon Condition, and the Leſſor makes a Leaſe for three 
Lives, and the Leſſee for Years enters for the Condition, the Years expire. Quære, If the 
Leaſe be good againſt the Iſſue in Tail? Moor 783. | i 

If a Woman Tenant in Tail within the 11th of H. 7. accepts of a Fine Sur Conuſance, Sc. By a Woman 
and renders the Land to the Conuſor for 100 or 1000 Years, this is within the Statute. So Tenant in 
if ſhe has Title of Dower, and before ſhe be endowed ſhe ſhall enter and levy a Fine. 0% 

3 Leon. 78. Dyer 148. 5 Co. Brown's Caſe. Godb. Caſe 8. 2 Leon. 168. Hob. 258. 

If Lands are given to the Wife in general Tail, the Remainder to a Stranger in Fee, the 
Donor dies, ſhe takes another Husband, and has Ifve a Daughter, the Husband and Wife 
{evy a Fine to a Stranger; that Daughter and next Heir has no Remedy, for that Eſtate is 
within the Words of 11 H 7. not within the Meaning: For no Eſtate is within the Meaning 

of the Statute but what is for the Jointure of the Wife; and the Meaning of that Statute is, 
that the Wife ſo preferred by her Husband ſhall not prejudice the Iſſues or Heirs of the | 
Husband, and no ſuch Prejudice is in this Caſe. 3 Leon. 78, 260. Vide Benl. 143. | | 

One in Conſideration of Service done to him by his Man, gives Land to him and his -" 
Wife, and the Heirs of their two Bodies, and dies; this is not within the Statute, vide Zelv. 

101, But if it be to Sihil his Wife, Conſanguineæ ſue, & Vide Moor, Cale 493. 

One ſeiſed of Land in Fee makes a Feoffment of it to J. S. to the Uſe of his Wife for 
her Life, and aſter to the Uſe of the Heirs of the Body of the Feoffor; the Wife dies, the 
Feoffor makes a Leaſe for Years, and dies, the Iſſue may not avoid this Leaſe, and a Man 

can have no Heirs whilſt he lives. So if a Leaſe be made for Life, the Remainder to the 
right Heirs of J. S. and F. S. dies in the Life of the Leſſee, there the Remainder is good; 

| otherwiſe not, but it ſhall revert. But it may be in a Will. Hetley 66. | 

The Anceſtor of the Husband covenants to ſtand ſeiſed of Land to the Uſe of the Huſ- 
band and Wife, ia Conlideration of Marriage and of Money ; if the Wife aliens the Land 

5 after the Death of the Husband, the Heir may enter, by the 11th Hen. 7. Moor 93. 

. 6 But if the Anceſtor of the Wife make ſuch a Gift or Covenant, this it — | is not within 
the Statute. 
If the Anceſtor of the Husband makes a Feoffment,. on Condition to give back to the 
Husband and Wife in Tail; if in this Caſe the Wife aliens it after the Death of the Huſ- 

a band, this is within the Statute. 

| If the Husband be ſeiſed of Land in Right of his Wife, and they levy a Fine, and the 

Conuſee grants a Rent to them in Tail; the Husband having Iſſue died, the Wife aliens the 
Rent; f this is out of the Statute, for the Rent comes in Lieu of the Land- Cro. Eliz. 2. 


. 8 Husband 
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Huſband Loviſed . to his Wife in Tail, the Renulnder over to another, and died, | 
the Wite with her ſecond: Huſband aliened this Land by Fine, and died; although this is 
within the Words, yet it is not within the Meaning of the Statute of the 11th of Hen. 7. 
Cro. Car. 21. = 
One ſeiſed of Land in Fee levies a Fine to the Uſe of himſelf for Life, and after to 8 

Uſe of his Wife, and of the Heirs Male of her Body by him begotten, for her Jointure, 

and had Iſſue Male; and after he ana his Wife levied a Fine, and ſuffered a common Re- 

covery, the Huſband and Wife died; in this Caſe the Iſſue Male may enter; for although 

it be out of the Letter, yet it is within the Intent of the 11 H. 7. c. 20. | 

But if one ſeiſed of Land in Right of his Wife, and they two levy a Fine, and the Conu- 
ſee grants and renders the Land to the Huſband and Wife in ſ. pecial Tail, the Remainder to 
the right Heirs of the Wife; they have Iſſue, the Huſband dies; the Wife takes another 

Huſband, and they levy a Fine in Fee; in this Caſe the Iſſue is barred, for this, although 

it be within the Words, yet is not within the Intent of the Statute, Co. Lit. 363. . 

G. covenants with B. as well in Conſideration of a Marriage between L. his Son, and A. 
the Daughter of B. as of 200 J. paid him by B. to convey the Land to the Uſe of L. and 

A. and the Heirs of the Body «4 and to his right Heirs; they after marry, A. dies be- 

fore the Aſſurance made, L. the Son makes the Aſſurance accord ingly, and they have Iſſue 
K. (4) This Aſſurance, although made for Money as well as upon a Marrirge, ſhall be 
laid to be a Jointure within the xz1th of H. 7. Dy. 146. Cro. Fac. 474. (2). This is an 

Eſtate-tail in the Wife, and but an Eſtate for Life in the Huſband. (3) The Alienation of 

the firſt Huſband and A. his Wife, he himſelf DOES it, being only Tenant for Life, is 

not a Forfeiture within this Statute. Cro. Jac. 4 

If a Woman Tenant in Tail of the Gift of hs eek Huſband, or any of his Anceſtors 
whilſt ſhe is Sole, or after wich another Huſband makes a Leaſe, although it be ſuch a one 

as 3 within the 3 H. 8. for Tenant in Tail, yet it is not good, being againſt 11 H. 7. c. 20. 

3 Co. | 
A Gif, of Land, Part * Marriage, and Part for Money, is. within the Statute of 11 
H. 7. . 20. Moor 91. | 

And therefore if the Land be purchaſed Part with hs Money of the Huſband and Part : 

with the Money of the Father, &c. it may be within this Statute. Moor 250. 

The Father enfeoffs his Son and a Feme Sole, this is not within this Statute, Moor 71 55 

716. 
A Gift partly for Service of the Husband and partly fot the Conſanguinity of the Wife, 
is within the Statute of 11 H. 7. Moor 683. 

One deviſed his Land to his Wife in Tail, the Remainder to a Stranger, and dies; in 
this Caſe the Wife with her ſecond Husband may alien it: For where the Remainder is to 
a Stranger, ſo as it is no Prejudice to the Heir of the Husband ; this is not within the 
Statute, and her Alienation will be no Forfeiture. Cro. Car. 2 | 

And if the Husband be ſeiſed of Land in Right of his Wife, WE they levy a Fine, and 
the Conuſee grants a Rent to them in Tail, the Husband leaving Iſſue dies, and the Wife 
aliens the Rent; this is out of the Statute of 11 H. 7. for the Rent comes in Lieu of the 


Land. Cro. Car. 2. 
Rules relating And laſtly, as to Leaſes made by Tenant in Tail, the Sum of all is this: That ſuch 
= 1 Leaſes made by ſuch Tenants of full Age, of the Land they have in their own Right with- 
y Tenants in 
Tail. out Fine or Recovery, are good, ſo as theſe Conditions be obſerved: 
Firſt, Such Leaſes muſt be by Deed indented, and not by Deed Poll. 
Secondly, They muſt begin from the Making, or from the Day of the Making thereof, 
and not a Day to come, as three Years hence, or at the Death of the Leſſor, or the like. 
Co. Lit. 44. Dyer 246. | 
Thirdly, 5, If there be an old Leaſe in Being of the Land, the ſame moſt be ſurrendered, 
ended, or within a Year of Ending, 2 this Surrender muſt be real and abſolute. 
5 Co. 2. 
” wok. There may not be a double or concurrent Leaſe in Being at one Time; and 
therefore if one Leaſe be in Being, he may not put him out and make another, 5 Co. 2. 
Fifthly, Theſe Leaſes muſt not exceed three Lives or twenty-one Years ; and therefore if 
: made for forty Years, or four Lives, they will be void, not only for the Overplus, but for 
— the — But for a leſſer Time, as for two Lives, or twenty Tears, it is good. 5 Co. 6. 
Dyer 2 | 
And "if made for four Lives, and one of them dies before — Death of Tenant i in ml | 
yet it is not good. | | | 


L Sixthly, 
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Sixthly, Theſe Leaſes mult be e of weh a Thing as upon which a Rent may be reſerved 
and recoverable, and not out of an Advowſon, Fair, Portion of Tithes, Franchiſe, or the 
like; and this is ſo although it has been en let for the Rent; and therefore a Grant 
of a Rent- charge out of ſuch Land is void. 5 Co. 2. 


Seventhly, The Leaſe muſt be of-ſuch of his Lands as have been antiently let for twenty 


Years before. 6 Co. 37. Dyer 271. 

Or moſt commonly let for the greater Part of twenty Years, ſo as it has been let for eleven 
Years at one ör at ſeveral Times within twenty Years before the new Leaſe made, it is well 
enough; and although the Letting has been by Copy of Court-Roll, or at Will. But ſuch 
Letting muſt be by the Tenants themſelves, and not by a Guardian, Tenant by the Cur- 
tely, Donor, or the like. Ibid. 

Such Leaſe muſt not be againſt any Act of Parliament 3 Co. 51. 

Eighthly, There muſt be reſerved on ſuch Leaſe to the Tenant in Tail and his Heirs, ſo 
much or more Rent as has been uſually paid for twenty Years before; and this muſt be re- 

ſcrved for all the Time of the new Leaſe. And a Leaſe of the Land before with other 
I. and, reſerving the old Rent, with ſomewhat more for the other Land, is not ſufficient. 
Nor may they join Lands together that had two Rents, reſerving the two Rents together : 
But for accidental Profits, as Heriots, and the like, they may be omitted, yet the Leaſe 
may be good. And yet if the old Rent was payable at four Days, and the new is payable 
at one Day, this is not good. But if the old Rent was to be paid in Gold, and the new 
Rent is to be paid in Silver, this may be good. 5 Co. 5. 

 Ninthly, The new Leaſe may not be made without Impeachment of Waſte. 6 Cs. 39. 
_  Tenthly, There muſt be all due Ceremonies of Livery of Seiſin, or Requiſites to perfect 
the ſame. 7 Co. 7. 8 Co. 54. 

One that has an Eſtate in Land to him and his Wife, and his Heirs, may make what 
Leaſe he pleaſes of the Land, and it will be good againſt all but his Wife, and that only 
for her Time. Bro. Leaſe 85. 


A. poſſeſſed of a Term of Years in \ Right of his Wife, makes a Leaſe for Years of it, By Hucband 
to begin after his Death; and it was held good, although he could not by Will have diſ- 22 Wife's 


poſed it. Poph. 5. 

So he may contract for and make a Leaſe for Part of his Time, as twenty-one Years, 
where he hath forty Years, or the like; and for the Remainder of the Term not diſpoſed 
of, the Wife will have it. Bid. 

If Lands be granted to Husband and Wife for their Lives, the Remainder to the Survivor 
of them for Years, and the Husband grants over this Term of Years, and dies; this is not 
good, but the Wife and not the Grantee ſhall have it: For till a Survivor was, neither of 


them had Power to grant. So it would have been if the Wife had died and the Husband 


had ſurvived, yet he ſhould have had the Term againſt his own Grant. Poph. 5 


W. and his Wife being poſſeſſed in Right of his Wife of a Term which "Si has as Ad- 


miniſtratrix ; V. grants the Term to C. to the Uſe of him and his Wife for their Lives, 
and after to the Ulſe of himſelf: This grant is good, and it ſhall not be accounted fraudu- 
lent as to Creditors; and it is out of the Statute of 19 H. 7. and all other Statutes of that 
Nature. Cro. Car. 392, 39 


3 
Husband and Wife Jointenants for Life, the Husband alone excepts of a new Leaſe; this By Hausband 


is a Surrender, but avoidable by the Wife if ſhe ſurvives. Moor 636. 
A Letter of Attorney by Husband and Wife to deliver a Leaſe made by them, is void as 
to the Wife. TZelv. 1. 
A Husband by his Marriage has full Power of his Wife's Term, if the Wife dies, it ſur- 
vives to the Husband, or if the Husband dies it ſurvives to the Wife, unleſs he diſpoſe of 
Hob. 3. 


alone. 


16 they join in a Mortgage, this is no Diſpoſition, and if the Husband purchaſe the Fee, By Husband 
the Term is not extinct; they can neither by Acceptance of a new Leaſe, nor expreſly ſur- and Wife. 


render the Wite's Freehold, fo as to bind her ſurviving. Hob. 203. 


The Husband alone may during his Life, by A& executed, diſpoſe of any of the Husband 
Goods and Chattels of his Wife' Ss, but he cannot diſpoſe it by his Will at his Death. alone. 


March 125. 

So he may give of grant Ganih and Chattels which he has as Executor, by any 
Act executed in his Life time, but not deviſe them by his Will at his Death. Plow. 516. 
6 Co. 66. 


Husband and Wife ſeiſed of Land in London to them and the Heirs of the Husband, By Husband 
and they covenanted by Indenture for 200. to ſuffer a common Recovery after the Cuſtom and Wife. 


there, (which binds as a Fine) and that it ſhould be to the Uſe of the Recoverors, until they 
had made a good'! Leaſe by en for forty Years, and after the MY of the Leaſe, 
Vor. I. — | to 


108 Deeds in general. 


to 1 9 Uſe of them and the Heirs of the Hoſband, which Recovery was had ; ; "this Leaſe 
is good, and not avoidable by the Wife. Dyer 290. 

Huſband and Wife ſeiſed of Lands in the Right of his Wife, levied a Fine to he Uſe of 
themſelves for their Lives, and after to the Uſe of the Heirs of the Wife, provided that it 
ſhall be lawtul for Husband and Wife at any Time during their Lives to make Leaſes for 
twenty-one Years, or three Lives; the Wife being ee made a Leaſe for 5 one 
Years; it is a good Leaſe againſt the Huſband. Grdb. 3 

Husband. A Husband feiſed of Lands in Fee makes a Feoffment from that Day to divers, to the 
Uſe of his Wife for her Life, and after to the Uſe of the Heirs of the Body of the Feoffor; 
the Wife dies, and the Feofor makes a Leaſe for Years, and dies: In this Cale the Iſſue 
cannot avoid the Leaſe, for a Man cannot have Heirs of J. S. and F. S. dies in the Life of 
the Leſſee, then the Remainder is good, otherwiſe not, but it ſhall revert ; but otherwiſe 
perhaps it may be in ſuch a Caſe upon a Demiſe. Hetley C6. | 

A Huſband makes a Feoffment to the Uſe of his Wite for Life, and after her Death to 
the Uſe of the right Heirs of the Body of the Huſband and Wife; the Wife dics having 
Iſſue, the Huſband ſurvives, this Iſſue cannot take, tor the Huſband during his Life cannot 
have a right Heir capable. Qyer 99. | 

By Hutband If a Gift be to Huſband od Wite, and the Heirs of the Body of the Survivor of them, 

and Wife. and they make a Leaſe for twenty-one Years, obſerving all Circumſtances by 32 H. $. yet 
this Leaſe will not bind the Iſſue, for the autres of the Perſon of the Survivor the Eſtate- 
tail was not veſted, 10 Co. 51. 

By Tenant in Tenant in Tail of Lands in Capite makes a Leaſe not warranted by 32 H. 8. and dies 

Tal. without Iſſue, the Reverſion deſcended to his Heir, who is in Ward, Sc. yet although the 
King avoid this Leaſe for his Time, as he might, the Heir in Tail may after, by Acceptance - 
of the Rent, make the Leaſe good. Dyer 119. es 

So a Tenant in Tail, the Reverſion in the King, mute a Leaſe for Years, and dies, his 
Iſſue of full Age, the King avoided it for his dues, the Son accepts the Rent after Livery _ 
ſued out, this is an Affirmance of the Leaſe. And it Tenant in. Tail ſhall diſcontinue the 
Tail, and take back an Eſtate in Fee, and after makes a Leaſe for Years, rendring Rent, 
and dies, the Iſſue before Entry levies a Fine, the Grantee may not avoid the Leaſe. 7 Co. 8. 

If Tenant in Tail has Iſſue, who being of Age grants a Rent out of the Land to a 
Stranger, and after the Tenant in Tail dies, the Iſſue in Tail ſhall hold the Land diſcharged. 
Co. Lit. 348. 

A Guardian, during the Minority of the Iſſue in Tail but of one Year old, makes a Leaſe 
for twenty Years of the Land; ; this is not good within the Statute of 32 . 8. to bind the 
Iſſue. So of the Leaſe of Tenant in Dower by the Curteſy, or of Husband in Right of his 
Wife, for they have no Inheritance. Dyer 271. Co. Lit. 44. 5 

J. M. and his Wife Tenants in Tail, the Remainder to the Heirs of the Hoſband, by 
Conveyance of the Huſband during Covertue, he has a Son, and dies; the Son in the 
Mother's Life-time levies a Fine to the Uſe of himſelf and his Heirs ; the Wife lets the Land 
for twenty-one Years, not reſerving the antient Rent, and dies, the Son has Iſſue a Daughter, 
and he deviſes the Land; this is a "good Leaſe to Bar the Deviſee of the Son, and all Perſons; 
and it is no Alienation within the Statute of 11 H. 7. Cro. Jac. 689. Bridem. 27. 

If Tenant in Tail reſerves a leſſer Rent than the antient Rent, and after his Death a greater 
Rent than the antient Rent was; this will not be a good Leaſe. 5 Co. 6. | 

A Leaſe for the Lives of others is within the Statute of 32 H. 8. for Leaſes made by 
Tenant in Tail, as well as within 13 Elix. 6 Co. 37. 

If a Gift be made to a Man and his Wife, and the Heirs of their two Bodies: the Re- 
mainder to the right Heirs of the Huſband, and they have Iſſue A. the Huiband dies, A. in 
the Life-time of the Mother levies a Fine, with Proclamations to B. in Fee; the Wife living, 
the Son made a Leaſe for three Lives: This Leaſe is not good although ſhe is Tenant i in Tail, 
yet the Fine levied is a Bar to the Iſſue in Tail. 9 Co. 140. 

A Leaſe made by Tenant in Tail from Michaelmas next for twenty Years, or for ten Years, 
and after for eleven Years, is good. Dyer 246. | 

Leaſes for Years by Tenant in Tail, warranted by the 32 1. 8. or by Huſband and Wife 
of the Lands of the Wife, muſt not be of Copybold Land ; for it mult be of ſuch Land as 
is grantable by Deed only. Cre. Eliz. 30, 31. 

If Tenant in Tail and his Son join in the Grant of the next Avoidance; this will be void 
as to the Son. Hob. 45. 

The Coparceners in Tail, the Huſband of the one being Tenant by the Curteſy joined in 
a Leaſe, rendring Rent to one of them and their Heirs; this is not a good Leaſe by 32 
H. 8. of Eſtate-tail, for the Rent will not go to the Iſue. Lalch 45. | 
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Tenant in Tail . a Leaſe for rwenty Years to begin at Michaelmas. Qu. If good |; 


within 32 H. 8. Dyer 2, 46. 


If a Tenant in Tail makes a Leaſe within the Statute of 32 H. 8. and after dies without 


Iſſue, this Leaſe being derived out of the Eſtate-tail i is determined alſo. Cefſante ſtatu pri- 

milivo ceſſat derivalivus. 8 Co, 34. 

And if he makes a Leaſe for 100 Years, without any Rent reſerved ; this as to the Iſſue 
in Tail is void; but if it be rendring Rent, and he has Iſſue and dies, in this Caſe it is 

only vordable by the Iffue at his Pleafure; and therefore if the Iſſue accepts the Rent after 


the Tenant in Tail's Death, by this Means the Leaſe is affirmed, and becomes good. But 


be it made how it will within the Statute, Sc. it ſhall not 8 him that comes in of a 
Remainder over, nor the Donor; and therefore if he makes a Leaſe within the Statute, and 
dies without Iſſue, ſo that the Land remains to another, or reverts to the Donor; in theſe 
Caſes neither he in Remainder, nor the Donor, ſhall be bound by it, but as to them it will 
be void. And yet by a common Recovery the Tenant in Tail may take Leaſes of, or lay 
Charges upon the Land, to bind the Donor and him in Remainder alſo; but otherwiſe it is 
of a Fine, for if Tenant in Tail makes a Leaſe for Years by Fine, this will not bar the 
Donor nor him in Remainder in any Caſe where he is a Stranger, And yet if the Re- 
mainder be in the Tenant in Tail himſelf, and he makes a Leaſe for Years by Deed, ac- 


- cording to the Statute, or by Fine; _ Leafe will be good, and bind his own Remainder. : 


Pha. 436. 7 Co. 5, 8, 64. Dyer 8 
E If one has an loheritarice of Rent-Corn, as Tenant in Tail, it is ſaid, it is an Hereditament, 
and may deſcend or eſcheat, a Wife may be endowed of it; and therefore that a Rent may 


be reſerved out of ſuch a 2 And ſo it was there ſaid, it may be done upon a Leaſe of 


a Rent. Vide Owen 32. 


If one grants or charges . which is not his to grant or charge, and that wherein he By one who 
has no Intereſt or Propriety, it being in the Grantee, or in a Stranger; this Grant will be. has no Intereſt 


Void. 


And therefore if a Man grants a Rent. charge out of the Manor of Dale, or grant a Re- 


verſion of Land, and in Truth the Grantor hath nothing 1 in the Manor of Dale, or in the 


Land; in this Caſe the Grant is void. 
And although the Grantor do after purchaſe this Manor or Land, yet this will not make 
the Grant good. 
And yet where it is by Fine or Indenture, there in ſome Caſes it may be good by way 
of Eſtoppel. | 
And where the Grantor in ſuch a Caſe as this ſhall recite the Land to be his own, yet this 
will not amend the Caſe; as if a Man recites that he has a Rent of 10/7. a Year out of ſuch 


Land, and grants 51. Parcel of it; in this Caſe if there be no ſuch Rent, the Grant will be | 


void. Pert. $. 65. Dyer 12, 33. 

If the Heir Apparent of the Diſſeiſee diſſeiſes the Diſſeiſor, and grants a Rent · charge, 
and then the Diſſeiſee dies, the Grantor ſhall hold it diſcharged, for a new Right of Entry 
deſcends to him. So if the Father diſſeiſes the Grandfather, and grants a Rent-charge, and 
dies, the Entry of the Grandfather is taken away; and if the Grandfather dies, the Son is 
remitied, and ſhall avoid the Charge. Hugh's Abr. 1029, 1030. 

If a Man grants Common or Rent, and at that Time a Stranger takes the Rent, or uſes 
the Common, yet the Grant is good. And if a Leaſe for Years be made to me of Land, 

I may grant it away before my Entry into the Land. Perk. F. 92, 98. Co. Lit. 46. 

One that has nothing in Land makes a Leaſe for Years by Indenture, he is eſtopped to ſay 
he had nothing in it. But a Jury is not concluded in it, but they may ſay the Truth. But 
regularly a Man cannot grant or charge that which he hath not; and although he after re- 

quire it, yet the Grant is not good unleſs there be an Eſtoppel. Perk. c. 1. 
If one makes a Leaſe for Life, and the Leſſee for Life makes a Leaſe for Years, and 
after purchaſes che Reverſion, and dies within the Term; yet the Leaſe for Years is deter- 
_ mined, and the Heir in Reverſion may ouſt him, and avoid it: But if one will-make a 


Leaſe for Years where he has nothing, and after purchaſes the Land, and the Leſſor dies, 


if it be by Deed indented, the Heir is eſtopped and cannot avoid it. Hetley 91. 
If one makes a Leaſe Tos Life, and after makes a Feoffment in Fee, and a Letter of At- 


torney to make Livery, and the Attorney ouſts the Leſſee for Life, and makes Livery ac- 


cordingly; this is a good Feoffment, but the Leſſee for Life may re- enter; yet the Rever- 
ſion ſhall remain in the Feoffee. Moor, Caſe 226. 

If a Feoffment be made to J. S. and the Wife he ſhall. after marry, and their Heirs, it 
gives nothing to the Wife. But a Covenant to ſtand ſeiſed to ſuch an Ule is good, and a 
Fine levied to the Uſe of the Conuſor, and the Wife that he ſhall after marry, is good. 
Moor, Caſe 240. 
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If one BY FR a Feoffment of another's Land, (which is Difleiſin)) it is 1 gobd WAY all 
Perſons but the Diſſeiſee. Perk. F. 222. 

If four join in a Feoffment of Land, and three of them have nothing in the Land, it ſhall 
be taken to be the Feoffment of the Forth that hath all the Eſtate, and be a god Feoft- 
ment. Bro. Feoffment 4. Perk. f. 322. 

And this is generally true in ſuch like Caſes as theſe, that one that has neither Right to, 
nor a Poſſeſſion of Land, may not give, grant or charge it; nor can a Man lay Charge upon 
that Land to which a Man has only a Right, as before-mentioned. | 

And yet one may grant a Rent or Common that has Right to, although he for the Pre- 
ſent have not Poſſeſſion of it. Perk. F. 98. | 
| By one that A. makes a Leaſe for Life of Land, Had after covenants to levy a Fine of it to the Uſe | 
has a future of J. S. for forty Years, to begin after the Death of the Leſſee for Life; ; after the Leſſor 
ni reap diſſciſeth the Leſſee for Life, J. S. that has the future Intereſt during the Diſſeiſin, aſſigned 
Right. am it over; and this is good, for he has more than a Right. If a Man has a Leaſe for Years, . 
: to begin after a Leaſe for Life, although the Leſſee for Life be diſſeiſed, yer the Intereſt of 
the Term continues good, and is grantable over. 1 Brownl. 224. | 
By one who A. poſſeſſed of a Term of Years, deviſed the Profits of it to one for Life, and after to 
has but a Poſ- another for the Reſidue of the Years, and died, the firſt Deviſee entred by the Aſſent of the 
ſibility. Executors, and after he in Remainder, during the Life of the firſt Deviſee, aſſigned it to a 


Stranger, the firſt Diſſeiſee died; it was held a void Aſſignment. 6 Co. 66. 
If a Leaſe be made for Life, the Remainder for Years to him which comes firſt to Paul's, 


By one who 

has granted and then grants the Term of Years to another; this A. is the firſt that comes to Paul's; 

RE 125 yet this is not good, neither ſhall the Grantee have it. Popb. g. 

an, A Leaſe is made of Land to two, Habendum to them Ad terminum vitæ eorum conjunctim 

6 8-4 & altlerius diutius viventis ac afſignatis ſuis, qui primus eorum deced?re contingat, durante vita 
ejus qui ſuperſtes & non aliter ; in this Caſe he that firſt dies can aſſign away but one Moiety, 


for he has no more to grant. Dyer 46. Co. Lit. 187. 
If one Jointenant makes a Leaſe for Years, to commence after his Deceaſe ; : this Leaſe i iS 
good although his Companion ſurvives. Moor, Caſe 514. | 
By Copar- If two Coparceners be of an Advowſon, and one of them preſents, and then grants the 
ceners. next Preſentation; this is good, but it ſhall be intended the next which he has to grant, for 
| his Companion will have the next Preſentation. 
i And if one be ſeiſed in Fee of an Advowſon, and he has a Wife, and he grants the third. 
q | Preſentation ; this is good, but it ſhall be taken for the third he may grant, which is the 
| fourth ; for the Wife is to have the third for her Dower. Dyer 35. 15 H. 7. 4 
| Two Coparceners, the Huſband of one Tenant by the Curteſy | joins in a Leaſe, rendring 
Rent to one of them, and to the Tenant by the Curteſy; this is no good Leaſe Within 
32 H. 8. Latch 45. 
; By one out- A Termor being outlawed of Felony, granted his Term and Intereſt to J. S. who is put 
i lawed. out by J. D. and after the Outlawry is reverſed ; adjudged that F. S. ſhall by Action of 
Treſpaſs recover for the Profits taken between the Outlawry and the Reverſal of it. Cro. 
1 Car. 270. 
By a Leſſee. If Leſice for Years of a Tir from the King be ouſted by a Stranger, yet he may aſſi ign 
his Term; for in Caſe of the King he cannot be out of Poſſeſſion, as where the Reverſion i is 
in a common Perſon. Cro. Car. 275. 
By Tenant in If a Man makes a Leaſe for Life, the Remainder to'the right Heirs of J. S. F. S. has 
| | Remainder or Iſſue a Son which ſells this Remainder, and after J. S. dies, this Son being his Heir, yet 
; Reverſion. avoids his own Sale. Poph. 6. 
f Leſſee for Years makes a Leaſe at Will, the Leſſee at Will makes a Leaſe for Years, and | 
then he in Remainder grants over his Land ; z this is good although the Deed of the Grant 
| of the Intereſt be not upon the Land, for he is not out of Poſſeſſion, but at Will. Zazch 75. 
If one that has a Reverſion upon Eſtate for Life, and he grants a Rent iſſuing out of 
this Land; in this Caſe, and by this the Grant will be good, and the Charge ſhall faſten 
: upon the Land after the Eſtate of the Tenant for Life is ended. Perk. §. 65, 72, 86, 95 
Co. Lit. 46. | 
If a Bargain and Sale is made of Lands for Years in Poſſeſſion, and the Bargainee never 
enters; and after reciting this Leaſe he makes a Grant of the Reverſion; z this is a good 
Conveyance. Cro. Jac. 604. | 
It one has a Term of Years in his Land, and by his Will deviſes it to J. S. for his Life, 
and after to me for the Reſidue of the Years, or deviſe it to J. S. if he lives ſo long as 
the Term ſhall laſt, and if he dies before the Term ends, the Remainder to me: In theſe 


Caſes ſo long as 7. 8. 2 may not grant this e So if a Leaſe be made to me 
I and 
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and my Wife, the Remainder to the Survivor of us. 4 Co. 66. 5 Co. 24 10 Co. 51. 

Dyer 244. 

If one makes a Leaſe to A. for twenty Years, and A. makes a Leaſe of the Land to B. 
for two Years, rendring Rent, and after A. makes a Leaſe for the reſt of his Time to T. 
by Deed ; this Leaſe, if the Leſſee for two Years do attorn, is a good Grant of the Rent 
and the Reverſion. And fo it is alſo without Attornment, if there be any Confideration 
given for it, and then it will be alſo a good Leaſe for all che reſt of the Term after the two 
Vears. Plow. 432. Dyer 112. 

Ik the Leſſor enters upon his Leſſee for Life, and makes a Feoffment, and the Leſſee re- 

enters, the Reverſion ſhall paſs; and if the Leſſor be a Tenant in Tail. Q. If this be a 
Diſcontinuance. Moor gr. 

Tenant in Tail, Remainder over, he in Remainder granted the Land, E? tolum ſtatum, to 

a Stranger during the Life of the Tenant in Tail, the Remainder over; in this Caſe the 
Grant of the Land is void, but good for all his Eſtate, and then the Remainder over is void. 
Moor 466. 

In ſome Caſes ſuch Perſons as are not ſeiſed in Fee: ſimple, Sc. nor able to derive ſuch By Perſons 
Eſtates for Life or Years out of their own Eſtates, may lawfully notwithſtanding make ſuch haviog 2 

| Leaſes for Life, &c. And this may be by a ſpecial Act of Parliament enabling them fo to Provide.” 2 
do. And fo the Tenant in Tail is enabled to make a Leaſe for three Lives or twenty-one 

| Years. And ſometimes it is by a ſpecial Power or Authority given or reſerved by and to 
the Party himſelf that had the Fee-ſimple in him, or given to ſome other to do it in his 
Name. And Leaſes thus made may be good. 

Ard therefore where an Act of Parliament enables a Tenant in Tail, or a Tenant fon Life 
to make Leaſes for three Lives, or twenty-one T0008; Leaſes ſo made in Purſuance of that 
Authority are good. 

And if a Man be ſeiſed of Land in Fee, 1 conveys it to the Uſe of himſelf for Life, 
or in Tail, with divers Remainders over, with a Proviſo that it ſhall be lawful for him, or 
any ſuch Tenant in Tail, to make Leaſes for twenty-one Years; in this Caſe he or they 
may make ſuch Leaſes, ad they will be good. 

But in both theſe Caſes Care muſt be had that the Authority be ſtrictly purſued (that is) 
that the Leaſes be made according to the Power and Direction given by the Statute or Pro- 
viſo; for if it differ and vary ever ſo little from the Senſe and Meaning of the ſame, the 
| Leaſe will not be good. And therefore in the Caſe before, of a Power to make a Leaſe for 
twenty-one Years, and the Party makes more Leaſes for twenty-one Years at one Time 
than one, they are all void but the firſt, becauſe it is againſt the Intent of the Parties, though 
it be not againſt the Words. And fo if the Power be to make Leaſes for three Lives, he 
may not by this make a Leaſe for ninety nine Years, if three Lives live ſo long. But if the 
Power be thus: Provided, &c. that he make any Leaſe in Poſſeſſion or Reverſion, ſo as it acth 
not exceed the Number of three Lives, or twenty-one Years ; in this Caſe a Leaſe may be made 
for ninety-nine Years, if three Lives ſo long live. But where Uſes are raiſed by way of Co- 
venant, and in the Deed there is a Proviſo, that the Covenantor for divers good Conſiderations 
may make Leaſes for Years; in this Caſe the Power is void, and no Leaſe can be made upon 
it, neither will any Averment help in this Caſe. And if a Man have a Letter of Attorney, 
or other Authority from another to make Leaſes for him, and do make them accordingly, 
| ſuch-Leaſes are good. But herein Care muſt be had of three Things: 1. That the Autho- 
rity be good. 2. That the Deputy or Attorney purſues it ſtrictly. 3. That he does all 
that he does in the Name of him that gives him the Power, and not in his own Name. 

55 Co. 3. Dyer 357. 6 C0: 2. 8 Co, 0 Cor 175 9 Co: 26; 

Baut if a Power to make Leaſes be raiſed upon a Covenant to ſtand ſeiſed without any 
Tranſmutation of Poſſeſſion, this is'void in Law, and not to be helped i in Equity. Cary Zo. 
Cro: Jac. 180, 181. Leon, 35, --Cro. Car. 5. 

If Power be given by Parliament to make Leaſes, yielding the true and ancient Rent of 
the Land ſo leiten; in this Caſe if a Leaſe has been made of many Lands together, whereof 
ſome were not demiſed before, this Leaſe will be void. Moor 197. 

A. being ſeiſcd of Land in Fee makes a Leaſe for Life, and after levies a Fine of all 
his Land, With an Indenture to lead the Uſes thereof, i. e. to the Uſe of J. S. for fifteen 
Years, and after to the Uſe of himſelf for Life, with a Power therein by Proviſo to himſelf 
to make Leaſes for twenty-one Years or three Lives in Poſſeſſion; by this he may make 

| Leaſes for twenty-one Years during the fifteen Years, and preſently in Poſſeſſion, but not 

in Reverſion, 2 Bult. 42. Erington v. Erington. | : 

If a Man has Power to make Leaſes for twenty-one Years, rendring the ancient Rent, 

he may not by this Power make Leaſes in Reverſion. Cro. Car. 5. Cro. Jac. 319. Leon. 35. 


Vol. I. | | Ke | | F EK. * Tenant 
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L. Tenant in Fee of a Manor levies a Fine to the Uſe of himſelf for Life, and after to 
the Uſe of J. his eldeſt Son in Tail, Sc with Power for him at any Time to make Leaſes 
for twenty-one Years or three Lives, rendring the antient Rent, Sc. and he leaſes two 
Parts for twenty-one Years to B. and before this Leaſe expires he makes another Leaſe to B. | 
for twenty-one Years, to begin after the Determination of the firſt Leaſe; and as to the 


third Part, he made a Leaſe of it for twenty-on? Years after the Death of one C. (who in 


Truth had not any Eſtate in the Land) and died; the firſt Leaſe expired, and J. the Son entred 
and leaſed to the Plaintiff; the Defendant claimed under B. the Leſſee; and it was adjudged 
for the Plaintiff; for by ſuch a Power he may not make a Leaſe to begin at a Day to 
come, but it muſt be a Leaſe in Poſſeſſion, and not in Intereſt, ro commence in futuro, nor 
in Reverſion after another Eſtate ended. Zelv. 222. | 

An Eſtate is created by Parliament in a Manor which conſiſts of free Rents, Copyholds 
and other caſual Profits, and thereby it is enacted, That all Acts which they that are ſeiſed by 
Force of the ſaid Tail ſhall do to the Prejudice of their Iſſue, &c. if net Fointures, &c. ſhall be 
void; the Donee makes a Leaſe of the whole Manor, and an Acre of Waſte, rendring Rent 
at two Days, where the ancient Rent was reſerved at four Days: In this Caſe the Leaſe is 
void, (1) In reſpect of the Acre of Waſte not leaſed before, for this is not the ancient Rent. 
(2) For that it is reſerved at two, which antiently was at four Days. And the Reſervation 
of Silver, where the old Rent was in Gold, had not been good. — | = | 

So, had Part of the Farm been leaſed for Part of the Rent. 

So, where two Farms be in one Demiſe for the Rent of both. | . 

But the rendring of eight Buſhels for a Quarter of Corn, is good, for this is the ſame 
Thing. | | | > 
A0 although the Rent be to be apportioned, yet this will not make the Leaſe good. 
And yet a Parcener may leaſe her Moiety, reſerving Rent for ſo much, and it is good. 


Cs. 2. | | 
p If it be enacted by Parliament, That a Woman ſhall have ſuch Land for her Widowhood, © 


* 


provided that it ſpall be lawful for him that hath the Fee to make Leaſes for twenty-one Years, 
rendring the ancient Rent; he may not by this make a Leaſe for twenty-one Years to begin 


at a Diy to come, nor one Leaſe in Reverſion after another. Leon. 35. | 

The Reverfioner upon an Eſtate for Life levies a Fine to his own Uſe till the Marriage 
of his Son, and then to the Uſe of himſelf for Life, with Power to make Leaſes, fo they 
exceed not twenty-one Years or three Lives, reſerving the ancient Rent, the Remainder to 
his Son in Fee; the Son marrics, the Father leaſes for ninety- nine Years, if two live ſo long, 
rferving Rent to him and his Heirs; this is a good Leaſe. 8 Co. 69. For his Power in 
the Beginning is abſolutely limited, that it exceed not three Lives. | „„ 

eis a Difference between à general and abſolute Power and Authorily as Owner of the 
Land, for he that has this Power may make Leaſes for Life or Years by Attorney; and a 
particular Power and Authority by him that has but a particular Eſtate, for he may not do ſo; 
as where A, is Tenant for Lite, the Remainder in Tail, and 4, has Power to make Leaſes, 


72H. 4. . 1 H. 6. 6, 9 H . 14. 


If one makes a Feoffment in Fee to the Uſe of himſelf for Life, the Remainder to B. in 
Fee, with Power to make Leaſes, Sc. reſerving the antient Rent, he dies, it ſeems he in 


Remainder ſhall have the Rent. Lane 110. | | 5 
And in theſe Caſes where a Statute makes ſuch Leaſes void, it ſhall be taken as againſt 


the Leſſor, and not as againſt the Iſſue. 5 Co. 3. 

If one limits an Eſtate by Indenture to the Uſe of himſelf for Life, with Power to make 
Leaſes for Life or Years, or to ſuch Perſon or Perſons as he ſhall name by his laſt Will of 
any Eſtate or Eſtates, the Remainder to A. in Tail, with divers Remainders over; theſe 
demainders do not veſt till the Contingencies happen. 10 Co. 85. | 

One being Lefite for ninety-nine Years of Land deviſes his Term to his Wife for Life, 
with Power to make ſuch Eſtates in as ample Manner as he himſelf might have done during 
her Life, the Remainder in Tail to his Daughter, and died; the Wife proved the Will, 
accepted of the Bargain, and after made a Leaſe for ninety-nine Years of the Land, and 
died, Qz. If by this the Wife may make any Eſtate to endure after her own Life. Style 
44.55 275: 4 | 
; if of Srarots enables a Man to make Leaſes for twenty-one Years, or leſs, of Land uſually 
demiſed for twenty-one Years, or leſs, rendring the ancient Rent; he leaſes for twenty-one 
Years, and after during this Term leaſes to another for twenty-one Yeats, to begin at the 
End of the firſt Leaſe. Qu. If good. 3 Leon. Cafe 110, 184. | t 

One ſeiſed of Land makes a Leaſe for Life, and after levies a Fine of all his Land to the 
Uſe of D. for fiſteen Years, and after to the Uſe of himſelf for Life, with a Power to him 
to make Leaſes for three Lives or twenty-one Years in Poſſeſſion, by this the Term of fifteen 

e 2 Years 
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Years is preſently ſubject to the Power to make Leaſes for Years, and the firſt Leſſee muſt 
have the Rent reſerved during the Term of fifteen Years limited to him. Hugbes's Abr. 1231. 

A. Tenant for Life of the Manor of D. in Leaſe for Years levies a Fine to the Uſe of her- 
ſelf for Life, and after to the Uſe of her eldeſt Son in Tail, reſerving Power to her at any 
Time to make Leaſes for twenty-one Years, the former Leaſe in Being, ſhe makes a Leaſe 
for twenty-one Years to J. S. to begin at the Determination of the former Leaſe; in this 
Caſe the ſecond Leaſe is void, for it muſt be Leaſes in Poſſeſſion, and not in Reverſion: 
Cro. Fac. 318. 

If a Power be given to make Leaſes for twenty-one Years, and there be a Leaſe in Beirg, 
and he makes another Leale that has this Power; this is good although it be to begin at a 


Day to come. Leon. Caſe 44. 
And although it be to begin after the Expiration of the former Leaſe. Bid. Poph. g. 


2 Leon. Caſe 183. 


One levies a Fine to the Uſe of himſelf for Life, the Remanderd in Tail, Sc. with Power 


reſerved to the Conuſor to make Leaſes for eighty Years in Poſſeſſion or Reverſion, if A. B. and C. 


do fo long live, rendring the ancient Rent; afterwards he grants the Reverſion for eighty 


Years, reſerving the ancient Rent: In this Caſe he does leſs than he has Power to do, for 
this Grant of the Reverſion expires with the particular Eſtates for Life: But if he makes a 
| Leaſe to begin after the Death of the Tenants for _ contra. Godb. Caſe 281. 


SECT. V. 


of the Name and Deſc Fiftion of the Perſon contrading, as the aner, 
Donor, &c. | 


T HE. fourth Thing (as Lord Coke obſerves) neceſſarily incident to a Deed, is a ſufficient 
Name of the Perſon contracting, which will be the Subject of this Section. 

As to the Naming and Deſcription of the Parties and Perſons in 1 theſe Things are 
neceſſary to be known: 

Firſt, The Names of the Parties to Deeds ſerve only to diſtinguiſh Perſons, and to make 
the Perſon intended certain; and therefore it is ſafe to deſcribe the Perſon intended by his 
true and proper Names of Baptiſm and Surname; and if ir be a Corporation, by the true 


Name whereby it was made, yet Miſtakes in this, unleſs they be very groſs, will not hurt, 


Nibil facit error nominis cum de corpore conſtat. Bulſt. 21, 22. 2 Bulſt. 302, 303. Co. Lit. 3. 


Perk. F. 36. 
But if the Name of Baptiſm or Surname be miſtaken, as Yoby for Thomas, or Adderley 


for Adderby, this is dangerous. Moor 407, 897. 


Secondly, There are many Deſcriptions of Grantors and Grantees; as (1) proper Names 


of Baptiſm and Surnames, and the Names of Corperations, or Bodies Politick or- Corporate. 
(2) Names of Dignities, Office, and the like. And theſe (of both Sorts) will admit a De- 


ſcription made good by Reputation. And fo Land will paſs to one, by the Name of a Son, 


who is a Baſtard; ſo to one by 32 Name of a Wife, who is not a Wife, if they be reputed 
or known by chat Name. Hob. 


If VW. by the Name of 7. e any Surname) or TH the Name of 8. without any 


Chriſtian Name, gives or takes by Deed, the Deed is void. 2 Bui. 70. Perk. F. 39. 

Thirdly, There muſt be ſuch a Perſon i efſe at the Time of the Deed made as is named, 
and he mult be able to give and capable to receive 88 which is given or granted by the 
Deed. Plowd. 345. Co. Lit. 2, 3. Perk $. 43. 52. 
And therefore it an Annuity be granted to the Jobr Heirs of J. S. he being then living, 
this is void; for there is none ſuch, nor can be whilit he lives. Perk. $. 52. | 

So primogenit. proli of A. and B. and they have no Ifſue.yet born. Cro. Car. 22. 

Fourthly, If a Man gets another Name by common Eſteem than his right Name, and he 
is known by his other Name, his Deed made by this other Name may be good. 6{Co. 36. 


Co. Til. 3z. Pert. §. 41. 


Fifthly, The Miſtake is leſs dangerous where any other Part of the Deed, or ſome other 


Addition, ſhall make the Perſon intended certain. 6 Co. 36. Co. Lit. 3. Perk. §. 40. 
Sixibiy, The Law favours not Advantanges of Miſnaming, otherwiſe than as the ſtriẽt 
Rules of Law require. 6 Co. 64. 

If A. S. be bound by a Deed. by the Name of V. S. this Deed will be good; and if he 
be ſued upon it by the Name of W. S. alias dif. A. S. he ſhall avoid it; for if he plead 
* Nou off Jann, tae e Jury hall find 1 it ſpecially, the Plaintiff will not recover. But if the 


Action 


"0g: 


4. By a ſuffi- 
cient Name; 
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— 


Abbot. 


Duke, Mar- 


quis, Earl, 
Biſhop. 


— 


Action be brouught againſt him by the Name of V. S. as he is cilled 1 in the e Obliga" ion, the 
Plaintiff will recover; and if he plead Non eff factum, it will be found againſt him. Dyer 
280. Perk. F. 183, 186. 

And therefore if John at Style makes a Deed by the Name of William at Style, yet this 
Deed may be good. Co. Lit. 3. Perk. F. 39, 41. | 

A Man being a Patentee of the King's, may be bound by Cavern although he do not 
covenant by Name and in expreſs Terms. Cro. Jac. 240. | 

In Meor”s Rep. Caſe 1260. it is ſaid by all the Juſtices, that they had divers Times re- 
ſolved, that none can make a Decd by a contrary Name of Baptiſm, nor may be known by 
two Names of Baptiſm. Vide Co. Lit. 3. Dyer 119. 27 E. 3. 85. 9 E. 4. 43. | 

If a Man be baptized by one Name, and after confirmed by another Name, ſome have 
ſaid he may make a Deed by either of theſe Names. Co. Lit. 3. 6 Co. 36. 

So of a Deed of Grant to one by either of theſe Nimes. Co. Lit. 3. 

But a Man grants a Rent-charge or other Thing by a contrary Name of Baptiſm of the 
Grantor or Grantee, the Grant is void. Moor, Cale 21 5. Pak. + 42. | 
A Grant of Annuity by an Abbot, by the Name of the Foundation, without the Name 
of Baptiſm, there being then no other Abbot of that Name in England, was good. Perk, 
§. 36. | 

it a Duke, Marquis, Earl or Biſhop, grant by his Name of Honour and Dignity, with- 
out any, or by a falſe Name of Baptiſm; as where the Duke of Syfolk, by this Name with- 
out Chriſtian or Surname, or more Words, or by the Name of William Duke of Suffolk, 
makes a Deed ; this is good, for there is but one of that Name in the Kingdom: So of a 
Biſhop. Filz. Grant, 67. Perk, $. 42. As to the Biſhop of Worceſter. Perk. F. 36, 45. 

If the Name of the Father be V. and the Name of the Son V. alſo, and either of them 
makes a Deed by the Name of W. without any Addition or Diſtinction, this is good enough. 
So of a Deed to them. 

And if a Deed be made by the Father without any 3 of Elder, &c it ſhall be 
good, and taken to be the Deed of the Father. Perk. §. 3 | 

And ſo it ſcems it will be for the Deed of the Son, - it dan made good by Proof to be 
his Deed. Perk. $. 37. | 

Where Jobn at Style recites by his Deed that his Name is ſo, and then after grants by the 
Name of Thomas at Style, this is good. Perk. 40. 

So where Alice at Style recites by her Deed, that ſhe is a Feme Covert, and in Truth ſhe 
is Sole. Perk. F. 40. 

So a Deed of Grant to . Wife of N. S. where ſhe is Sole, is good. 

A Grant by Richard, Abbot of S. where his Name was Thomas, was good; ſo there were 
then no other of that Name in England. Perk. f. 42. 

If one give me a Houſe by Word, and make a Writing of the Gift, cither by a 
contrary Name of Baptiſm of him or me; this Gitt by Word is good, but by Deed is void. 
Perk. S 42.1 

But if an ordinary Man grants by his Surname only, without any Name of Baptiſm, or 
by his Name of Baptiſm without a Surname, there regularly the Deed will be void tor In- 


certainty, unleſs there be ſomething i in the Deed to help to make it certain, or unleſs there 


be ſomething Ex Poſt facto to make it certain, as by the making of Livery, &c. which may 
ſupply it. And yet if a Man have ſix Sons, and he by Name, and his ſix Sons not naming _ 
them, makes a Decd of Grant; this may perhaps be _ 2 Bulſt. 70. Perk. §. 38, 39, 
54» 55» 50. 8 Co. 155. 

But for ſuch Things as paſs by Livery, as Land, Sc. although the Deed of Feoffment be 
made of it by a contrary Name of Baptiſm of the Feoffor or Feoffee, yet if Livery of 
Sciſin be made del upon it by and to the right Perſons, it is good, and will take its Effect 
by the Livery of Seiſin. Perk. F. 42. 

A Corpatation called Mizifer Dei pauperis domus a Donnington, made a Leaſe by the 
Name or / Litherland, Miniſter of the Almſhouſe of God of Donningion beſide Ne eren 
in the County of Berks :. And it was held good. Moor's Rep. Caſe 1194. 

If a Dean and —haprers Mayor and Commonalty, make a Deed by the Name of their. 
Corporation, Without any Addition of Chriſtian or Surname z this may be good. Perk. 

8, 42. 

i The Dean and Canons of the King's free Chapel of his Caſtle of Wind ſor, grant by the 
Name of the Dean and Canons of the King's Majeſty's free Chapel of the Caſtle of Windſer 
in the County of Beræs; and it is good. Moor, Caſe 195. 

If a Corporation of Decanus & Capitulum Eccleſie Cathedral. Sanfle S Individ. Trinit. 
Carliel, make a Deed by the Name of Decanus Eccleſia Cathed Sandtæ Trin. in Carliel ac 
lot uni Cofi ule #7 Eccleſiæ predif ; this is good. 10 Co. 106. 955 272. 


The 
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The Maſter and Chaplains of the Hoſpital of the late King H. 7. of the Savoy, made 4 
Grant by the Name of William Ugle, Maſter of the Hoſpital of King H. 7. called the Savoy, 
and the Chaplains of it, and it was not good. Moor, Caſe 367. 


- 


So if a Place and Perſons be incorporate by the Name of the Dean of the King's Free 
Chapel of St. George the Martyr, within the Caſtle of Windſor, and it makes a Deed by the 
Name of the Dean and Canons of the King and Queen's. free Chapel of St. George, within the 
Caſtle of Windſor; it is good. 10 Co. 124, | . | 

Sayn John tor Saynt John, is not good. Anderſ. 211, =: | 

The Dean and Chapter Ecclefie Catbedralis Chriſti de Oxon, by the Name of the Dean and 
Chapter Eccleſiæ Cathearalis Chriſti in Academia ds Oxon, made a Leaſe; and good. Moor, 
- Caſe 493. 3 * 3 
: "WW 1 a Corporation by the Name of Gardiani & Scbolarium domus five Collegii Scholarium 
de Merton in Univerſitate Oxoniæ, and it makes a Deed per nomen Cuſtodis domus ſeve Collegii 
de Fong in Oxonia & Scholar” ejuſdem domus; this is not good. 10 Co. 125. Moor, 
Cale 435: © | Pans 15 | | 
| Elizabuth and Jabel are ſeveral Names. Anderſ. 212. 


So is Margaret, Marget and Margery; ſo is Gelyon and Julian, Agnes and Anne, Cozen 


and Couſin. Anderſ. 212 £ | | 

But if the Miſtake or Omiſſion be in the Subſtance of the Name of a Corporation, then the 
Deed may be void: As where the Corporation is incorporate by the Name of Præpaſiti & Col- 
legii Regalis, Collegii beatæ Marie de Eaton juxta Windſor, make a Deed by the Name of 
Pr æpoſiti & Sociorum Collegii Regalis de Eaton, Sc. leaving out Collegii beate Marie ; this 
is not Good. 10 Co. 106. | | Ss 

But the Miſ-naming of Corporations to avoid their own Leaſes and Grants is not to be ſuf- 
ebe. enk. Cont. 6... 10e : | EA 
If the greater Part of a Corporation agree to the Deed regularly in their Common 
Council, and fix their common Seal to it, it is good: 14 H. 8. 27. 21 E. 4. 27. 15 E. 
4. 2. 14 H. 6. 17. DU. Rep. 48." © -- N EE” 

The Dean and Capter of the College of Eaton by that Name made a Leaſe, being incor- 
porated by the Name of the Dean and Chapter of the College of Sr. Mary of Eaton; and it 
was held a good Leaſe, Anderſ. Caſe 47. and p. 238. | ED | 

If a Leaſe be made by the Dean and Chapter of the Cathederal Church of Peterborough, it 
being incorporated by the Name of, &c. Cathedetal Church Sancti Peterburgenſis, it is not 
good. Anderſ. Caſe 47. : 2 | 


If the Dean and Chapter of Chrif-Church in Oxford, incorporated by the Name of the 


Dean and Chapter of the Cathederal Church of Cbriſt, &c. Oxford, of the Foundation of 
King H. 8. grant by the Name of the Dean and Chapter Eccleſiæ Cathedralis Chriſti in Aca- 
demia Oxon. ex fundatione Reg. H. 3. the Deed will be good, notwithſtanding this little Mi- 
ſtake. Poph. 57. Moor, Caſe 493. See Anderſ. Caſe 231. | 

A Bond made by the Name of Edmond, where his Name is Edward, is not good. Godb: 


| Caſe 485... Owen 84. Dyer 279. 21 H. 5. 8. 33 H. 6. 19. N 


lf a Deed be made by or ta Jobane B. by the Name of Jane B. or to Fane by the Name of 
Jchane; it is good, for theſe two are one Name. 1 Leon. Caſe 204. 

If Eleanor ſeals a Deed by the Name of Ellen, the Deed is not good, and ſhe may plead 
Non eft factum to it. Moor, Caſe 1260. 9: 

The Queen made a Leaſe for Years of Land to the Men of Cheſterfield, rendering Rent, 


by the Name of the Aldermen of Cheſterfield, and they by this Name grant all their Intereft 
to Clark; this Grant from the Queen was good, but the Grant by them was void. - 1 Cro. 35. 


A Hall in Oxford was founded by the Name of the Hall of the Scholars of the Queen in 
Oxford; if it be granted by the Name of the Provoſt, Fellows and Scholars of the College of 
the Queen in the Univerſity of Oxford, or by the Name of the Provoſt, Fellows and Scholars 
of the Hall or College of the Queen in the Univerſity of Oxford; the Grant would be good. 


11 Co. 20, 22. | 


If a Baſtard has got a Name by Reputation in the Place where he lives, or another Man 


has got another Name by common Eſteem than his right Name, or is uſually called by an- 
other Name than his true Name in the Place where he lives; in theſe Caſes a Grant by theſe 
Names is good. 6 Co. 63. Perk. $. 41. a 
Names or Deſignations that have an equivocal Amphibologie in them; as for Example, 
Puer, for Male or Female; if not cleared to the contrary, will prima facie be taken for a Son. 
Dyer 337. & fic de ſimilibus. = | : 
The Law does not favour Advantages or Miſnomer in Conveyances ; for if the Grantor 
or Grantee are uſually called by a wrong Name, which they are commonly known by, it 
Vor. I. |  Ggg | will 
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give or take by either of its Names. 10 Co. 103. 


will not hurt the Deed, provided it contains ſufficient Certainty to deſcribe the Perſon or 
Thing. Nomen dicitur a noſcendo, quia nolitiam facit: Et nihil facit error nominis cum de cor- 
pore conſtat; for the Law reſpects much the Intent of the Parties, and as it may be collected 
from the ſeveral Parts of the Deeds, the Judges give Judgment. Nibil tam conveniens na- 
turali æquitati, quam voluntatem Domini wvelentis rem ſuam in alium transferre ratam habere. 

And the Judges expound Deeds according to their Intent and vulgar Intelligence, and not 
according to the very Definition and ſtrict Propriety of Words. | | | 

And therefore to make a Thing in eſe paſs by a Name, it is ſufficient to call it by the 
Name it has been for ſome conſiderable Time called and known by in the Neighbourhood, 
as Exeter Houſe, &c. and a Thing may get a new Name in two or three Years, by ſuch a 
vulgar and common Reputation. | 35 5 | 5 

So Lands may paſs by the Name of a Manor, or a Manor by the Name of Lands, eſpecial- 
ly where the Thing was originally what it is now called. De nomine proprio non eft curandum 
dum in ſubſtantia non erretur. Et nomina mutabilia ſunt, res autem immobiles. 6 Co. 63. 

If the Variance between the Deed and the true Name of the Corporation be material or eſ- 
ſential, either by Omiſſion, Alteration or Addition; whether made to or by a Corporation, 
the Deed may be avoided. | | | | 

But if the Variance be only literal or verbal, in literis & fyllabis (& non re & ſenſu) ſo that 
the Senſe by the expreſs Words remains, or by neceſſary Implication, and the Deſcription of 
it, imports a ſufficient and certain Demonſtration of the true Name of the Corporation, ac- 
cording to the Foundation, ſuch nice and curious Miſnomers ſhall not avoid the Deed, 


10 Co. 103. 11 Co. 20. | „ | | | 
Where a Corporation has divers Names, (as ſome of the antient Corporations have) it may 
If a Perſon or Corporation (Sole or Aggregate) be ſo deſcribed, that he or it may be cer- 
tainly diſtinguiſhed from other Perſons or Corporations; in theſe Caſes the Omiſſion, or in 
any Caſe the Miſpriſion of the Name of Baptiſm, or of any Thing in the Name of the Cor- 
poration, will not hurt the Deed. Nomen quaſi rei notamen. Et nomina ſunt note rerum. 
Nibil facit error nominis cum de Corpore conſtat. 11 Co. 20. Dy. 278. Plow. 337. 
So that the Sum of all this is, That a Perſon may grant by the Name whereby he is called 
or known. Eq | RE 
And where a Duke, Marquis, Earl or Biſhop, gives or grants by his Name of Honour or 
Dignity, without any Name, or with a falſe Name of Baptiſm : As the Duke of Suffolk, by 
the Name of the Duke of Suffo/k, without any more Words; or by the Name of William 
Duke of Suffolk, where his Name is John, or the Biſhop of Norwich grants in like Manner; 
theſe are good Grants, becauſe there is but one ſuch Duke, or one ſuch Biſhop, in the King- 
dom. | | io | | | | Ds 
So if a Dean and Chapter, Mayor and Commonalty, grant by the Name of their Corpo- 
poration, without any Addition of Chriſtian or Surname, it is good ; eſpecially if the true 
Name appears in ſome other Part of the Deed; as where John at Style, recited by his Deed, 
that his Name is John at Style, and by the ſame Deed grants by the Name of Thomas at 
Style. Or Alice at Style, reciting by her Deed that ſhe is a Feme Covert, when in Truth ſhe 
is Sole. Fitz. Grant 67. Perk. §. 40, 41, 38, 42. 3 H. 6. 26. . 
But if an ordinary Man grants by his Surname only, without any Name of Baptiſm; or 


by his Name of Baptiſm, without any Surname at all: In theſe and ſuch like Caſes, for the 


moſt part, the Deed will be void for Incertainty, unleſs there be ſome other Matter in the 
Deed to help it, or ſome Matter done ex poſt facto, to ſupply it; for in ſome Caſes where 
the Thing granted lies in Livery, ſuch a Miſtake or Incertainty in the Grant may be helped, 
by the Livery of Seiſin upon the Deed afterwards. And ſo it is in the Names of Corpora- 


tions; for if the Variance and Miſtake, by Omiſſion or Alteration, be only in ſome ſmall 


Matter, ſo as it is literal and verbal only, and the Senſe ſtill remains either expreſly or by ne- 
ceſſary Implication, and the Deſcription be ſuch as imports a ſufficient and certain Demon- 
ſtration of the true Name of the Corporation, according to the Foundation thereof, it is ſuffi- 


cient, and the Grant or Gift will not be hurt by it. But if the Miſtake or Omiſſion be in the 


Subſtance or Eſſence of the Name, the Deed may be ſpoiled by it. 6 Co, 65. 10 Co. 122. 
11 Co. 19. Dy. 120. | | SO | | | 
Therefore the ſafeſt Way is to name the Grantor and Grantee by their Names of Baptiſm 


and Surname, Co. Lit. 3. 5 : , 


1— 
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. 


To whom Grants, contracis, &c. may be made. 


HE Perfon to in a Contract or Grant, Sc. is made, muſt be capable to receive Grants, &c, 
and take the Thing granted, Ec. 
All Perſons Male or Female, Eccleſiaſtical or Temporal, and all Bodies Natural or Poli- 
tick, are capable to take by Grant, or to be contracted with, unleſs diſabled by their being 
Non compos mentis, Cc. as before, as to the Diſabilities to grant, Cc. 
The King, for the Greatneſs of his Perſon, is diſabled to take by Deed in pais; and there- Ty the King: 

fore if a Feoffment be made to him there, and Livery of Sciſin be made upon it, this will 
be void; but he is to take by Matter of Record, which is of a higher Nature than æ Deed. 
Fits. Fait and Feoffment 21. 
| Leaſes made to him by Colleges, Deans and Chapters, or any other having a Spiritual or 
Eccleſiaſtical Living, againſt the Stat. 13 Elix. c. 10. are reſtrained by the ſame Act, as well 

as Leaſes made to common Perſons. 5 Co. 14. 
A Leaſe is made to Huſband and Wife for cheir Lives, the Remainder to the Heirs of the To both Huf- 
Survivor; this is a good Remainder notwithſtanding the Incertainty. Godb. Caſe 167. band and 
If a Leaſe be made to the Huſband, Habendum to the Wife, the Habendum to her is void, Wife. 
for ſhe is a Stranger to the Premiſſes of the Deed. 3 Leon. 32, 33, 34. 
If one demiſes h Term to J. S. and makes his Wife Executrix, and dies, ſhe enters, and 

then takes another Huſband, and they take a Leaſe from the Leſſor, and then the Deviſee 
enters, and grants all his Eſtate to the Huſband and Wife; this ſhall be good, and ſhall 
enure as an Aſſent in the Executor, and fo a good Grant. Owen 56. 3 Leon. 24. 
Land was demiſed to Huſband and Wife for their Lives, the Remainder to the Survivor 
of them for Years, the Huſband granted over the Term of Years, and died: The Wife and 

not the Grantee ſhall have the Term of Years, for there is nothing in the one or the other to 

grant till there be a Survivor: And ſo it is if the Wife dies after the Grants and the Huſband 
ſurvives, yet he ſhall have the Term againſt his own Grant. Poph. 5 

If Land is given to a Man and ſuch a Woman as ſhall be his Wife, the Man takes the 
Whole. 

But if a Man a a Febffwent f in Fee to the Uſe of himſelf and his Wife that ſhall be, 

and afterwards he takes a Wife, his Wife ſhall take jointly with him, although all at firſt 
veſts in the Huſband. 1 Co. 101. | 

If a Feoffment in Fee was made before the Stat. of 27 H. 8. of Uſes, to the Uſe of a 8 
Man and Woman and their Heirs, and they intermarry, and then the Statute was made; 

they held by Moieties, for if he aliens, it is good for a Moiety. Plow. 58. But if a Rever- 

ſion be granted to Huſband and Wife, and before Attornment they: intermarry, and then 
: Attorninent is good, they ſhall not have any Moieties ;, as where a Feoffment in Fee is made 
to a Man and Woman, with a Letter of Attorney to "make Livery, they intermarry, and 

then Livery is made ſecundum formam Chart#, they ſhall have no Moleties. Plow. 483. 

If a Reverſion be granted to a Man and a Woman, and afterwards they intermarry, and 
the Tenant attorns; they ſhall not take by Moieties, but by Entireties. 2 Co. 68. 

If after the Stat. 27 H. 8. a Man makes a Feoffment to the Uſe of his Wife, and if ſhe 
dies living the Huſband, to the Uſe of the Huſband and ſuch Wife as he ſhould after marry, 
for Life for her Jointure; the ſecond Wife ſhall take jointly with her Huſband, or by Way 
of Remainder after his Death. But if it be a Remainder of Land in Poſſeſſion fallen, then 

the takes nothing. And a Remainder to a Woman for Life after the Death of her Huſband, 
is not a Jointure within the Stat. of 11 H. 7. and 27 H. 8. c. 10. Dyer 340 
Huſband and Wife are Jointenants for 108 Years, the Huſband by Deed makes a Leaſe 
for 20 Years, to commence after his Deceaſe, and dies, this Leaſe is good. Moor 395. 

If an Eſtate in Fee-ſimple, Fee-tail, or for Term of Life, be made to a Feme Covert, or 
to her Huſband and her, the Husband alone may diſagree to it, and avoid it for both of 
them. Lit. 5. 671. 1 H. 7. 10. 8 Co. 72. D. i. © 5 H 

If a Statute or Obligation be made to them two, or to her alone, during the Coverture, 
the Husband alone by Defeafance or Releaſe may avoid it; and if an Obligation be made to 

her during the Coverture, the Husband * his . may wein it. Co. Lit. 351. 


48 E. 3. 12. 7 H. 6. 1. 
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To Huſhand 
and Wife. 


A. in Cohfiderarion of the Marriage of his Son made a Vealfmens, and took . an Eſtate 
to himſelf for Life, the Remainder to his Son and his Wife which ſhould be in Tail; the 


Marriage took Effect, the Father levied a Fine, and bound him and his Heirs to Warranty, 


and died; the Son was attainted of Treaſon and executed; the Queen granted the Land to a 
Stranger in Tail, and after ſhe reſtored the Wife; and it was held, that the Conveyance to 
the Son, and his Wife that ſhould be, was good to make her a Purchaſer. But after the Re- 
ſtitution of the Wife, it ſeems ſhe has Right but to a Moicty of the Land. Dyer 122. Co. 


Lit. 187. 
A Fine is levied to the Uſe of a Man's ſelf, ak ſuch Wife or "Wives as he ſhall marry, , 


and after he marries, it is good: And it was held, that ſhe ſhall take jointly with the Huſ- 


band, being upon a Uſe; contra upon an Eſtate executed ; ſo that ir ſeems i it is a good Name 


To Huſband 
alone. 


To Wife a- 
lone, or to a 
Feme Sole, 


Ce. 


of Purchaſe. Dy. 274- 
A Gift by Deed of Land to a Man and Margaret his Wife, and the Heirs of their two Bo- 


dies, her Name being Margery ; the Gift is good, and the Heirs inheritable by it. 1 H. 5. 


8 H. 7. Haukford in Hawley's Caſe. 
If a Wife dies, the Term ſurvives to the Husband z and vice verſa, unleſs he has diſpoſe 


it away. Hob. 3. 

Husband and Wife Jointenants for Life; FR e alone accepts a new Leaſe, 1 is 
a Surrender, but voidable by the Wife if ſhe ſurvives. Moor 876. | 

The Queen may purchaſe and buy Land, or Goods and Chattels, as any Man may Fa | 
and her Contracts will bind her therein. But i it is not ſo in the Caſe of other Women that 
have Husbands. Co. Lit. 3. 4 

A Woman cannot take by the Gift or Grant of her Husband immediately and directly to : 
her, but collaterally and by Way of Uſe ſhe may ; but ſhe may take by Purchaſe from others 
without her Husband's Aſſent, and if he diſagrees, the Eſtate is deveſted; and if he Nees, | 


ſhe may waive it after his Death till ſhe has agreed to it. Co. Lit. g. Perk. §. 194. 


A Man may not covenant with his Wife to ſtand ſeiſed to her Uſe, but he may covenant 
with another ſo to do; or he may make a Feoffment or other Conveyance to her Uſe; or he 


may ſurrender a Copyhold to her Uſe. Co. Lit. 112. 4 Co. 29. 


A Feme Covert may be a Grantee in a Deed, and any Gift or Grant made to Her ell be 
good, till the Hushand diſagrees to it; ſo chat if a Rent- Charge be granted to her, and the 
Deed delivered to her, her Husband not being privy to it, and he dies before any Diſagree- 
ment to it, it is good although this happens before any Day of Payment; but if the Huſ- 
band makes a legal Diſagreement to it in his Life-time, this may avoid the Deed made to her. 
Perk. $. 43. And he that will avoid the Grant mult ſhew that the Husband did diiagree to 


it. Co. Lit. 2. 


To Wife a- 
lone, or to 
her and a 
Stranger. 


| Leaſe to her who was Leſſee before, will not veſt till the Husband aſſents to it. 


If the Husband dies, the | JR ſurvives to the Wife, unleſs he has diſpoſed it away. | 


Hob. 
ArFate made to a Feme Covert de novo mall veſt till the Hucband diſſent, but a new 
Hob. 204. 
If an Annuity is granted to a Woman for Life, who after marries, Arrears incur, and ſhe 
dies, whereby it is determined, the Husband ſhall recover them. So if one grants an an- 
nual Rent out of Land wherein he has nothing, yet this is a good Annuity to charge the Per- 
ſon of the Grantor in a Writ of Annuity. Owen 3. | 
If a Feoffment%be made to a Feme Sole on Condition, and ſhe takes a Husband who does 
not perform the Condition, and fo forteits the Eſtate, the Wife is barred and bound for ever. 


8 Co. 48. 
And if a Feoffment be made to her, ſhe takes nothing by it till he agrees. And if one be 


bound to infeoff them, and he refuſes, it is a Refuſal of both, Finch 44. 


And if a Leaſe be made of two Acres for Life, the Remainder of one of them (not naming 
which) to a Feme Sole, and ſhe takes a Husband, the Tenant for Life dies, and the Husband 
makes the Election; by this ſhe is barred and concluded for ever, and ſhe ſhall not chuſe 
again. Perk. §. 79. 

If an Eſtate in Fee-ſimple, Fee-tail, or for Life, be cranted or conveyed to a Feme te 
vert, or to her Husband and her, the Husband alone may diſagice to it, N avoid it for 


both of them. Lit. F. 671. 1 H. 7. 10. 8 Co. 72. Dyer 51. 5 H. 7. 3 
If Land is deviſed to a Feme Executrix during the Minority of A. to fold 5 her own Uſe 


without Account, provided ſhe keeps A. at School: This Term will go to the Husband by 


the Marriage, and he may diſpoſe of it. Hob. 285. 
Leſſee for Years aſſigns a Term to the Wife of the Leſſor, and to a Stranger; the Leſſor 


bargains and ſells the Land, the Stranger dics, the Husband N the Wife ſhall have the 
Term. Moor la 
| | If 


* 
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If the Hub ind diſcontinues the Wife's Land, and goes beyond Sea, and the Diſcontinuee 
lets it to the Wife for Life, and gives her Livery, hereby ſhe will be remitted, and the 
Huſband by his Diſagreemeat afterwards ſhall not prevent it. Lit. F. 677 
| If a Leaſe be made for two Acres for Life, the Remainder of one of * (not namin 
which) to a Feme Sole, and ſhe takes a Huſband, the Tenant for Life dies, and the Huf: 
band makes the 2 3 25 this ſhe is barred and concluded for ever, and ſhe ſhall not 


chuſe again. Perk. $. 7 


A Leaſe for Years 10 70 n Infant iq Rent, is not void, but voidable at the Pleaſure To an Infant; 


of the Infant. Before the Rent-Day comes he may move it, but if he pays the Rent, and 


then becomes of Age before another Rent-Day, it ſeems he ſhall be charged with that Rent. 


'2 Co. 320. 
A . and Chapter makes a Leaſe for ninety-nine Years, to begin after a Leaſe for fifty 
Years in Being, the Leaſe for ninety-nine Years is aſſigned to A. and B. Infants, who before 
the fifty Years ended take a new Leaſe from the Dean and Chapter for the ſame Term and 
Rent, and under the like Covenants, the Leaſe for fifty Years ends; in this Caſe it was 
agreed, that an Infant may not ſurrender by Deed ; and that this Surrender by Acceptance 
of the ſecond Leaſe was void, Cro. Eliz. 360. 

Where one is an Infant or Feme Covert, not having Power to Contract at the Time of 
the firſt Delivery of a Deed, and before the ſecond Delivery becomes of Age, or diſcovert; 
in theſe Caſes the Deed is not made good. Cro. Car. 35. 

| A Leaſe for Years made by an Infant to try a Title, is good; and he may make a Letter 
of Attorney to take a Livery upon a Feoffment for him. Lane 130. 

But a Deed made to an Infant, becauſe it is preſumed to be for his Advantage generally, 
is good, Perk. F. 47. fo far that it is not void, but voidable only at his Pleaſure; and there- 
fore an Infant may be a good Grantee, F coffee, Leſſee, &c. by a Deed of Conveyance. 
And yet in this Caſe alſo he is at his full Age to agree to it, and fo to perfect it, or he may 
then diſagree to it and avoid it. Co. Lit. 2. Perk. $.4. 


Therefore if a Leaſe for Years be made by him, rendering Rent, it is but voidable; but if 


without Rent, it is at his Election to make it good or not, as he ſees it to be for his Ad- 
vantage or not. Brownl. 120. Co. Lit. 2. 2 Bulſt. 69. Cro. Jac. 3 10. 
If a Feoffment be made to an Infant, and he makes a Letter of Attorney to take Livery 
this it ſeems is a good Warrant. Perk. §. 14 | 
| If a Leaſe in Being be aſſigned to an Infant. and he takes a new Leaſe, this will not be a 
Surrender in Law of the firſt Leaſe, Cro. Eliz. 360. Cre. Fac. 310. 2 Bulſt. 69. | 
An Office whereof he is capable may be granted to Infant, as to one of full * 
Or if it be another Office, ſo it be granted to him, to be exerciſed by him, or by his ſuf 
cient Deputy, it may be good. Cro. Eliz. 203, 400. March 41, 42, 43. 

An Infant under one and twenty Years of Age may bind himſelf Apprentice, and make 
a2 Deed of Contract for it, and Covenant perhaps that it may bind him, if it be an incident 
| Covenant to his Trade; but collateral Covenants will not bind him. Vide Winch 63, 64. 

Hutton 63. 


Although a Baſtard can -neithes be Heir to another, nor have an Heir to himſelf, yet after Te a Baſtard. 


he has once gotten a Name by common Reputation, either from him that is ſuſpected to 
beget him, from his Mother, or otherwiſe, may by that Name give and take Lands or 
Goods by Deeds, as any other Man whatſoever may do. Perk. F. 26, 48, 49. Co. Lit. 2. 
3 Leon. 69. Ney 35. 

If a Limitation be made (by way of Uſe) to a Man's ſelf for Life, and after to ſuch Iſſue 
and Iſſues Male of the Body of L. M. from Eldeſt to Eldeſt, who by common Suppoſition 
or Intendment ſhall be adjudged or reputed to be begotten by 7. B. on the Body of L. M. 
whether the ſaid Iſſue and Iſſues Male ſo born of the ſaid L. M. and reputed to be begotten 
on her by the ſaid F. B. be Per legem bujus Regni Angliæ adjucati legitime & mulierly be- 
gotten, or unlawfully and immulierly begotten betwixt the ſaid L. M. and J. B. and to the 

Heirs of the Bodies of ſuch Iſſue or Iſſues Male, De ſeniors in ſeniorem exiſten. nat. de præ- 
dict. L. in forma predit?. and after they marry and have Iſſue, this is a good Limitation. 
So a Limitation to a Baſtard is good, for it is Iſſue to its Mother. But not ſo to a reputed 
Son or Baſtard before he is born. Cro. Car. 526. Perk. §. 26, 48. 

For a Son in Reputation 1s enough to make one a Purchaſer: And yet if A have Ifſue 
three Sons, and the Eldeſt is a Baſtard, and a Remainder is limited to the eldeſt Iſſue of A. 
by this the Mulier, and not the Baſtard, ſhall take. But in the Caſe before, by the ſpecial 
Words, it is otherwiſe, for Modus & conventio vincunt legem. Noy's Rep. 35. 

And if one by Deed give all his Goods to his Children, and one of them is a Baſtard, 
by this he ſhall have no Share 1 in the Gitt. Ne ts If it be by Will. Moor 39. 
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210 11 Deeds in general. 1 
And a Baſtard may Purchaſe by his reputed Name: And a Remainder limited to him, 
by the Name of the Son of his reputed Father, is good. But a Baſtard cannot take a Re- 
mainder by the Name of Iſſue. Co. Lit. 3. CRE EE Es | 
To a Lefice, A Leſſor cannot make a Feoffment to his Leſſee for Life, Years, or at Will; for one may 
not give a Poſſeſſion to one that has ir before; and yer ſuch a Feoffment may enure as a 
Confirmation. Fitz. Faits and Feoffments 26. Perk. §. 194, 197. ED 
But any civil Corporation, as Mayor and Commonalty, or the like, may be a good Gran- 
tee by Deed: And one may (with the King's Leave) give or grant his Land to any ſuch ci- 
vil Corporation, as he may to any ſingle Perſon. => | | | 
Tea, if any Member of a Corporation be ſeiſed of Land in his own Right, and in his 
natural Capacity, he may make a Feoffment cf his Land to the Head or Members of the 
ſame Corporation, and ſo they may give and take Lands or Goods in a diverſe Capacity. 


3 Leon. 197. Perk. F. 31, 32, 33- 25 | „ | £ 
To Jointe- One Tenant in Common, or a Coparcener, by Feoffment may convey his Part of the 


To Corpora- 
tious. 


vants, Lenants Land to his Companion, but one Jointenant may not; therefore a Feoffment by one, and 


in 3 to another Jointenant, is not good; but by a Releaſe, or ſome other Way, the Thing is 
"FU to be done. And Coparceners may both enfeoff and releaſe one to another. Co. Lit. 48, 
49. Perk. F. 197. | | 5 | 3 | LEE 
And in ſome Caſes, a Feoffment between them may enure to ſome other Purpoſe. tz. 
Faits and Feoffments 26. — | . 5 5 
One Jointenant may make a Leaſe for Years of his Moiety to his Companion, as well as 
Tenants in Common and Coparceners may do. Owen 102, 103. F. N. B. 2. 
One Coparcener may make a Feoffment of his Part of the Land to his Companion, or he 
may make a Leaſe or Releaſe to him. Co. Lit. 194, 200, 318. Perk. §. 103. | 
Jointenants may give their Parts one to another by Releaſe, Attornment, Livery or Cere- 
mony, and ſuch Releaſe may be without the Word Heirs in the Deed, Co. Lit. 194. | 
A Leaſe for Life to A. the Remainder to A. for Years, is a good Remainder to A. Jerk. 
Cent. 6. Caſe 377. | 5 | | | e 
To thoſe in A Limitation of Uſe on a Fine is to the Uſe of the Conuſor for Life, and after his Death 
Reverſion or to the Uſe of his two Davghters, till 44. his Son returns from beyond Sea, comes to his 
Remainder. full Age, or dies, which of the ſaid Times ſhall come firſt, and then to remain to A. who 
comes from beyond Sea; in this Caſe the Remainder is good, and the Daughters have a 
good Eſtate conditionally for their Lives, and the Words in the disjunctive (or dies) being in 
the End of the Sentence, make the Copulatives before to be disjunctive. So if one makes 
a Leaſe to A. and B. his Wife for Years, if he and his Wife, or any Child of their Bodies, 
ſhall ſo long live; the Wife dieth, yet the Leaſe continueth, therefore it is a good Leaſe at 
firſt for all the three Lives. Cro. Car, 270. | 5 55 . 
And if a Leaſe be made to one until he comes to his Age of twenty-one Years, and then 
that it ſhall remain over to another; this it ſeems is a good Remainder. Cro. Car. 270. 
If A. ſeiſed in Fee of Lands leaſes them to B. for Years, the Remainder in Tail to C. the 
Remainder to the right Heirs of B. by this B. hath nothing in the Fee, but it is a Re- 
mainder contingent to the Heir of B. If C. die without Iſſue in the Life of B. the Re- 
mainder is void, for the Foundation and Support of it is gone; there muſt be a Freehold 
to ſupport a Remainder when it happens, and here is none ; for B. dying without Iflue in 
the Life of B. and B. during his Life cannot have Heir. Fenk. Cent. 248. Caſe. 38. | 
And if in this Caſe B. ſhall make a Leaſe for Years, this will be good for ſo long as his 
firſt Term laſteth, for he hath nothing in Remainder. And if A. makes a Leaſe for Life, 
the Remainder to the right Heirs of J. S. the Leſſee for Life makes a Feoffment in Fee in the 
Life-time of F. S. none may enter for this Forfeiture but A. Jenk. Cent. 6. Caſe 38. 
A. makes a Feoffment in Fee to B. to the Ule of C. for Years, the Remainder to the 
Uſe of B. in Tail, the Remainder to the Uſe of the right Heirs of A. this Remainder is 
void as a Remainder, but it is a Reverſion in 4. And if he had not ſpoken of the Uſe in 
Remainder after the Tail, it had been a Reverſion in A. And the Limitation of ſuch a Uſe 
by 4. having the Fee of the Uſe cannot make his Heir Purchaſer. And a Leaſe for 1000 
Years made by A. after the Death of the Tenant in Tail without Iſſue, is good; for this is 
extracted out of the Reverſion. Fenk. Cent. 6. Caſe 38. | „„ : 
If A. leafes Land for Life to B. the Remainder to the Heirs of the Body of J. D. B. in the 
Life of J. D. ſurrenders to A. the Leſſor; this Leaſe,. notwithſtanding the Surrender, ſhall 
ſupport the contingent Remainders to the Heirs of the Body of J. D. ſo that if he dies, ha- 
ving Iſſue in the Life of B. he ſhall have the Eſtate. Fenk. Cent. 6. Caſe 38. 1 
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"And if there be Leſſee for ie ak Remainder for Life, the Remainder to the right 


Heirs of J. S. and Leſſee for Life Makes a Feoffment in Fee to F. S. and dies in the Life 
ol him in Remainder for Life, this Right of Remainder for Life ſhall ſupport the contin- 
gent Eſtate. Bid. f = | | 
A. B. Tenant for Life, the Remainder to C. B. in Tail, the Remainder to the right 
Heirs of A. B lets the Land to J. S. for four Years; afterwards grants the Reverſion to one 
R. Habendum from Midſummer next for the Life of A. B. after Midſummer the Leſſee J. S. did 
attorn to R. and after granted all. his Term to him; this Grant of the Reverſion by A. B. 
to R. of the Reverſion to begin at a Day to come, 1s void, and the Attornment does not 
make it good. Cyo. Car. 585. | 5 | 
One gives Land by Deed to another for Life, Remainder rectis bæredibus maſculis of his To Heirs, 
Body, the Remainder to his right Heirs, and died, having Iſſue two Sons, Tenant for Life 

dies, the eldeſt Son enters and dies having Iſſue a Daughter; in this Caſe he ſhall have the 
Land as Heir, and not the youngeſt Son. 4 H. 6. Champernon's Caſe, Dyer 156. Co. Lit. 22. 

MI. S. makes a Leaſe of Land to W. S. for eighty-nine Years, if W. S. ſhall ſo long live; To Executor 
the Remainder, after his Death, to the Executors or Aſſigns of the ſaid . for forty Years ; or Admini: 
after V. dies inteſtate, and the Adminiſtration is committed to G. S. his Wife: In this Caſe "—_— 
the Adminiſtrator ſhall hold it as a Thing veſted in the Inteſtate. Owen 125, 126. 

| If a Leaſe be made to one for forty Years, if the Leſſee lives fo long, and after another 

Leaſe is made by Deed, by the Word Demiſe, to the ſame Leſſee, Habendum to his Execu- 
tors and Aſſigns for forty Years after the Expiration of the firſt Leaſe ; Quære, if this Leaſe 
be good. And yet if a Leaſe be made for Life, with this Addition, And that the Exerutors 
all have it for certain Years after his Death; this may be good. 3 Leon. 32, 33. 

If A. makes a Leaſe to B. for ten Years, if B. ſhall live ſo long, the Remainder after his To an Admi- 
Death to the Executor or Aſſigns of the ſaid B. for forty Years, B. dies inteſtate, and an niſtrator. 
Adminiſtration of his Goods is granted; in this Caſe the Adminiſtrator is not an Aſſignee 
to take, nor ſhall he take as a Purchaſer, but he ſhall take it as a Thing veſted in the Intef- 
tate. Owen 125. „5 | | e 

J. S. ſeiſed of Fee in Land, enfeoffs A. and B. and their Heirs, until they make a Leaſe To Perſons in 
of the Lands for divers Vears to certain Uſes, to begin at the Feaſt of Philip and Jacob Truſt. 
next coming; the Feoffees enter, and make a Leaſe for Vears of the Land, to begin from 
the Feaſt of Philip and Jacob next; In this Caſe there is only Matter of Truſt in the Feoffees, 
and they are not to take Advantage by not Performance of it, but the Uſe ſhall be to the 
Feoffor. And this Leaſe, although it be for a Day longer than was agreed by the Deed, yet 

ſhall be good. She 188, 205. OT nr . | 
Any Gift or Grant of Land to an Eccleſiaſtical Perſon in his natural Capacity is good, and To Fccleſiafti- 

ſhall be taken as a Gift or Grant to any other Man. | | cal Perſons. 

If any Leaſe be made to a ſpiritual Perfon to Farm, againſt 21 H. 8. it is not void, for this 
Statute intended Leaſes made to ſuch Perſons before and not after the Feaſt of St. Michael 
mentioned in the Act. 3 Leon. 122. | | | 
A Perſon attainted of Treaſon or Felony may before or after his Attainder have and take To Perſons 
by Deed, as any other Man may do; But that they have and take will be liable to the our o 
| King and other Lord by Forfeiture. Co. Lit. 2, 42, 43. Perk. $. 26, 27, 28, 29, 182. Felony. 8 

A Clerk convict may, and a Villain might have had and taken by Grant or Gift as ano- Jo a Clerk 
ther Man: and yet they might not and may not retain what they take; for the King or convict, 
Lord, as the Caſe is or was, would have and will have it. Perk. 5. 48. Villain, 

Outlawed Perſons in any Civil Actions may have and take by Deed as any other Man may To an out- 
do; but what they have and take will be liable to Forfeiture to the King and his Patentee lawed Perſon, 
by Law given to them. Perk. F. 26, 48. Owen 116. | Po 

A Perſon Non compos mentis, or dumb, blind and deaf, may have and take by the Gift To Perſons 
or Grant of Lands, as well as another Man may do; and a Deed of Gift or Grant made to Nen Cmpes 
them is as good and effectual as a Deed made to any other Perſon whatſoever. Co. Lit. 2. 3 


Perk. §. 51. WT 3 1 = 5 5 deaf. 
An excommunicate Perſon may take Lands or Goods by the Gift or Grant of another To an ex- 


Man, the ſame as any other Perſon may do. Perk. F. 182, 185. | communicate 
5 888 5 | | 1 5 erſon. 
So may a drunken Man, the ſame as when he is ſober. Ving. Max. 370. 2 
i 8 | | | an, 


A Gift or Grant to a deformed Perſon having human Shape, or to a Leper, or ſuch like Deformed 


Perſon is good. Co. Lit. 2. Roa a 5h | | + Perſon, Leper. 
So to an Hemaphrodite, according to the moſt prevailing Sex. Co. Lit. 2: Hermaphro- 
Y & | | dite. 


DS, The Gifts and Grants to dead Perſgns in Law, ſuch as Monks, Friars, and other religious To Perſons 
Perſons, formerly were utterly void in Law. | 


dead in Law. 
And 
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And therefore if J. S. be ſeiſed of an Acre of Land in Fee, and he joins with ſuch a Per- 
ſon in the Grant of a Rent out of it; this will be void as to the Perſon diſabled, the deni 
| Perſon, and good againſt J. S. only, and it ſhall be ſaid to be his Grant. Perk. F. 4, 3, 6, 
8. Co. Lit. 3. dE 85 | 3 | . 
4 A Perſon not in Being at the Time of the Gift or Grant made, as Primogenit*, the firſt. 
born of J. S. and F. S. has no Child, or the like, can neither be a good Grantor nor Gran- 
tee: And although ſuch a one be afterwards born, it will not mend the Caſe. But a Re- 
mainder ſo limited may be good, if any ſuch Perſon ſhall happen to be when the Remainder 
falls. Owen 40. | „„ OTs TE 8 | 
The Grant of an Office for Life, the Remainder to a Succeſſor, is void as to the Suc- 
ceſſor. Moor, Caſe 1094. | „ . 5 


To Perſons 
not in Being. 


s E C T. vil. 


What is a ſufficient Name for a Donee, Grantee, or other Perſon lo whom a Contratt 
may be made. N | | 


Rantees, &c. muſt not only be Perſons in Being, and capable to take by Grant, &c. by 
6. A ſufficient Y' the Name in the Deed mentioned, but they muſt alſo be ſufficiently named and de- 
_—_— ® ſcribed one way or other; and he himſelf, and not a Stranger, muſt take by the Deed; and 
; all Bodies Natural or Politick, that are not diſabled by Law, may be Grantees, and take 
by Deed ; and all Perſons that may be Grantors may be Grantees. And ſome others that - 
cannot grant or give, yet may take or receive. And a Grant made to two, three or ene 
ſuch Perſons, is good. Co. Lit. 2, 3. Perk. $. 43. | k | 
If a Grant be never ſo well made in all the Parts of it, beſides the Omiſſion of the Name 
of the Grantee, if it does not expreſs who ſhall take by it, it is void. ES: 
There are divers Sorts of Names and Nominations of Perſons or Bodies Politick or Cor- 
porate, that may take, whereof there are divers Sorts ; as firſt, the proper Names or Sur- 
names, wherein notwithſtanding there may be Ambiguity of a Gift or Grant to my Son 
John, having two of that Name, perhaps may be made good by an Averment which John 
is meant. | | = 
There are alſo other Nominations or Deſcriptions, as by ſome Dignity, Office, or the 
like; as the Earl of Hertford, Lord Treaſurer, and the like: And this will admit of a De- 
ſcription made good by Reputation, though not by Truth; as Land will paſs even by 
Conveyance to one by the Name of Son who is a Baſtard, by the Name of Wife who is not 
ſuch, if he or ſhe be ſo reputed or known by that Name. 27 E. 3. 85. Bull. 3. | 
But the ſafe Way in the Cafes of common Perſons is, to name the Parties Grantor or 
Grantee, Ec. by their Names of Baptiſm and Surname. Co. Lit.: 3 | 
For where the Grant intends to deſcribe the Perſon of the Grantee by his proper Name 
and omits or miſtakes his Chriſtian Name or Surname z commonly the Deed is void, unleſs 
there be ſome ſpecial Matter to help it. 1 | | 
| And yet if the Grant does not intend to deſcribe the Grantee by his known Name, but 
— by ſome other Matter, there it may be good, by a Deſcription of the Perſon without either 
Name of Baptiſm or Surname. Co. Lit. 3. Sn, SR e ON 
A Biſhop by the Name of Biſhop of London, may take without any other Name. Co. 
Tat. 2.  Bulſin1. 5 5 e „ e 
A Grant to J. S. or J. N. is void for Incertainty; and a Delivery of the Deed to one of 
them will not make it good. 11 H. . 13. e | 5 | 0 
If I be known by the Name of Edward Williamſon, and my Name is Edward Anderſon 
and Lands are given to me by the Name of Edward Williamſon, this is a good Name of 
Purchaſe. Gedb. Caſe 47. En 
By which I may take by a Deviſe, and ſo it ſeems alſo by Grant: And yet a Bond made 
by the Name of Edmund where his Name is Edward, is not good. Gedb. Caſe 485. Owen 
84. Dyer 279. 21 H.7.8. 36 H. 6. 19. Non facit error nominis i conſtet de perſong 
If a Deed be made by or to Jobane B. by the Name of Jane B. or to Jane by the Name 
of Johane ; it is good, for they are one Name. Leon. Caſe 204. TER 
If a Man marries and has Children called by his Name, and after he is divorced from 
his Wife, yet the Children by that Name may have or take. So one that has a Child be- 
fore Marriage uſually called by his Name. 6 Co. 63. I | Ct: 
If one gives me a Houſe by Word, and makes a Writing of the Gift, either by a con- 
Buy Name of but Baptiſm of him or me; this Gift by Word is good, but by Deed is void 
erk. H. 42. | CO RT 8 
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Land was given to a Man and” do Ae his Wife, and to the Heirs of their two Bo- 
dies, and her Name was Margery, but Livery of Seiſin was well executed; this was held 
good, and that the Wife and her Heirs ſhould inherit accordingly. 2 Bult. 303. 
So if a Deed of Grant be to V. and Emme his Wite, and her Name is Emelin; or to 
Alfred Fitz-Fames, by the Name of Etheldred Fitz-Fames. Bro. Noſine g. Confirmation 30. 
So to Wat Style by the Name of Wat Down. q E. 4. 43. Q vide ante F. 
If a Grant be to Ro. Earl of Pembroke, for Henry; or to Jo. for George Biſhop of Nor- 
wich; theſe are good Grants. Bro. Noſme 9. Confirmation 30. 6 Co. 65. 
A Grant Dov, to the Church, to the Poor, or to the Church-wardens, without more, 


or to three or four of a Pariſh, not naming whom, or to one of the Sons of W. who has 
many Sons, is void ior Incertainty, | Perk. §. 39, 54» 55: 56. Plowd. 6. 8 Co. 155. 


2 Bulſt. 50. | 

A Grane to the Wife of J. S. or Primogenito filio, or to the ſecond Son, or to the youngeſt 
Son, or ſeniori puero, or omnibus filits, or filiabus F. S. or omnibus liberis F. S. or omnibus 
exitibus J. S. or to the right Heirs of F. S. or to the next of Blood of J. S. in theſe Caſes 
the Grants that are made to Perſons by theſe Words may be good, for the Perſon is well 
enough deſcribed, Bro. Donne 17s 31, 50. Hitz. Donne 1. Co. Lit. 3. Perk. §, 52, 55» 
„ 6-306; 5, 

A Deed or Crane to the Inhabitants or Pariſhioners of D. or to the Commoners of ſuch a 
Waſte, or to the Lord or Tenants of ſuch a Manor, is not good. Co. Lit. 3, 10. 

So to the Lord and his Tenants bound and free. Perk. $. 52, 55. 12 H. 5. 28. 37 H. 
6. 30. 
Pet Church-wardens may take a Gift of Goods for Church or Poor. 
If a Deed or Grant be to one that is a Party to the Deed, and to another that is a Stranger 
to the Deed, it is good only as to the Party, and void as to the Stranger, but by way of 

Remainder it may be to a Stranger: And therefore if one grants a Leaſe for Life, and after 
grants to a Stranger, that the Tenant for Life ſhall have the Fee, it is void. 11 H. 7. 13. 
Co. Lit. 3. 10. & fic de fimilibus. 
And yet this Caſe was, R. gave the Reverſion of Lands which his Wife held 7or her 
Life to S. Habend. poſt mortem of his Wife, in liberum maritagium cum F. filia ejuſdem R. by 

this ſhe took in Tail with her Hufband. Co. Lit. 21. Co. 15. 


A Grant to the Father and his Son, without any other Deſcription of him, although he 5. orgy and 


has but one Son, yet it is good. Cro. E. 10. 


If a Baſtard gets a Name by Reputation in the Place where he lives, he may grant by that Baſtard. 


Name, and it will be good. Co. Lit. 3. 6 Co. 36. So a Grant to him by that Name will 
be good. Hob. 32. 
A Grant to Jobn Holt, who is a Baſtard, uſually called by that Name, is good, in Caſe of 
the King or Subject's Grant. 

So to F. H. Son of J. H. who is ſo in Reputation only, is a good Name of Purchaſe. 


But if any ſuch Grant of the King or Subject be to him by the Name of Jobn the Son | 


of Thomas, without a Surname, it is not good if he be a Baſtard. 
One may not purchaſe by a Chriſtian Name ons if one therefore goes Lands to 7. 
Gray his Son, by him begotten on the Body of F. O. and in Truth T. G. is a Baſtard, of 
the Donor's begetting, begotten upon F. O. whoſe Name was not Jane Onwell, but Jane 
Punt, but uſed to be called and known by that Name; this is a good Gift or Grant by ſuch 
Name, or by her right Name. Laon. Caſe 6 
| Puer may be a good Name of Purchaſe 2 a Male or Female; and yet if it be no ways 
cleared to the contrary, it ſhall prima facie be taken for a Son. Hob. 32. 
A Grant to F. S. Wife of . S. whereas ſhe is Sole, is good. 
A Grant to one of the Children of V. (who has but one Child) not naming nor deſcrib- 
ing which Child, is void for Incertainty. Bro. Donne 31. 
But to the firſt Son of V. without more Addition, and W. has two Sons, this i is certain 
| enough, and a good Grant. Perk. H. 14 
So if a Grant be to him or her that mall be the firſt Child of 7 S. and he has no Child at 
the Time of the Grant, it is void. 
So if a Grant be made to the Wife or Child of J. S. when there is no ſuch, it is void. 
As where a Grant is to J. S. and to his firſt-born Son; or to J. S. and her that ſhall be 
his Wife, and at the Time of the Grant he has neither Wife nor Son; in theſe Caſes 
the Grant is void as to the Wife and Son, and F. S. ſhall have all by the Grant. Co. 101. 
2 Co. 31. Pen. 5. 52; 54. 
A Grant to V. or D. is void for Incertainty, and the Delivery of the Do to one of them 
will not make it good. 114, 7. 13. | 
Vor. .. 111 If 
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If a Leaſe be made for Life, the Remainder to the Mayor and Commonalty of B. and 
there is no ſuch Corporation, this is not good. And althovgh the King do aftcr create ſuch 
a Corporation, yet this will not make it good. | 

So a Remainder limited to John the Son of * S. who has no ſuch Son at that Time, but 


aſterwards has ſuch a Son; this is not good. 
If a Grant be made to one of the Infants of W. a Grant thus e is void for Incertainty. | 


Dy. 91. 
"So if it be Seniori & digniſſimo filio. Dy. 91. | 
A Bargain and Sale made to one by the Name of. a Knight, who is not a Knight, i is good 


enough. "Cre. Fac. 240. 
Where a Deed was to R. E. Knight, Lord Bees and he was not a Knight, but FR was 


Lord Evers, it was held good, 1 Bulſt. 21. 2 Bulſt. 240. 


So Deeds of Grant made to ſuch Perſons by ſuch miſtaken Names, 27 E. 3.8 5. are good. 


Utile per inutile non vitiatur. 6 Co. 64, 65. 
So if a Grant be made by or to Robert Biſhop of E. and his Name is Richard Biſhop of 


E. it is good. 1 Bulſt. 21. Perk. F. 36. 


If a Grant be made to the right Heirs of . W. ob then living, | it is void, for there 
can be no ſuch whilſt he Jives. 


And ſo is a Grant to the firſt Child of . or to the Wife or Child of V. no ſuch being 


at the Time of the Deed made. 


But if ſuch a Deed be to another, the Remainder to the Heirs of I. or as before; this 
may be good, if JF. dies before the particular Eſtate ends: As if a Rent. charge be granted 
to 7. S. for Term of his Life, the Remainder in Fee to the right Heirs of J. K. and T. X. 
is alive, and the Deed is delivered to F. S. in this Caſe it is good conditionally, (i. e.) if 
T. XK. be dead, and has an Heir when the Remainder falls; but otherwiſe not. 

So if Land be leaſed for Life, the Remainder to the right Heirs of J. S. he being then 
alive at the Time of the Leaſe, Cc. for here is one named that is capable at the Commence- 


ment of the Leaſe. Perk. F. 52. 


But if a Rent be granted to the right Heirs of J. . he being then alive, the Remainder 


to T. K. the Grant is void. 


And if a Man ſeiſed of a Rent-charge in Fee grants it to a Stranger for Life, and the 
Tenant of the Land attorns, &c. and after by another Deed the Grantor grants the Rever- 
ſion of on ſame Rent to the right Heirs of F. S. he being then alive; this Grant is void, 


Perk. H. 5 
But if 7. S. had been dead at the Time of the Grant of the Reverſion, i it had been ker 


wiſe. JIdem. 

If J. S. has Iſſue two Sons, and a Rent is granted to the firſt Son of J. 8. and by no other 
Name; this is a good Grant, if the Deed be delivered, &c. But if J. S. has no Son, and 
a Grant be to him that ſhall be the firſt Iſſue of 7. S. whether he be Son or Daughter; it is 


void. Perk. §. 


54. 
A Grant to VV. for Life, the Remainder to the firſt, ſecond or third Son, or to all the 
Sons, or to all the Daughters, or all the Children of V. may be good; ſo with a Remain- 
der to him that ſhall firſt come to S. Paul's ſuch a Day, or to him that W. ſhall name in 
three Days, if any one comes, or any one be named by him in the Name, is good; 1d cer 
tum eſt, quod certum reddi poteſt. | 
But a Deed of Grant to 8 of the Pariſhioners of Dale, not naming them, is void. 
So a Deed of Grant to W. or W. S. in the disjunctive, with a Diſtinction, is void. 


Perk. §. 56. 


A Grant of Goods to the Church-wardens of D. is good, but not a Grant of Lands. 

A Leaſe for Years to ſuch a Perſon as V. wa name, is not good; though a Leaſe for 
ſo many Years as W. ſhall name is. Moor, Caſe 9 | 

A Woman. Covert cannot take any Thing 57 the Gift of her Huſband, but ſhe , may 
purchaſe Lands of others without Aſſent of her Huſband, and this by her own right Name, 
Co. Lit. 

If a poration be made by the Name of Majoris & Burgenſfi um Burgi Domini Regis de 
Lynn Regis, and a Deed is made to them by the Name of Majoris & Burgenſium de 908 
Regis, leaving out Burgi Regis, it is good enough. 10 Co. 122, 123. 

If one releaſes his Common by the Words Renunciavit Communiam, by this it may be re- 


leaſed; bur if he does not ſay to whom he renounces the Common, it is void. Plow. 162. 


If a Leaſe be made to two, Habendum to one of them, and to a third Perſon not named 
in the Deed, it will be void as to the third FE, and the other two ſhall take 806 
3 Leon. Caſe 60. 


I | 5 | | If 
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11 the Variance derer che Deed and che true Name of the Corporation be material or 
eſſential, either by Omiſſion, Alteration or Addition, whether made to or by a Corporation, 
the Deed may be avoided: But if the Variance be only literal or verbal, in literis & Hlla- 
bis ( non re & ſenſu) ſo that the Senſe by the expreſs Words remains, or by neceſſary 
Implication, and the Deſcription of it imports a ſufficient and certain Demonſtration of the 
true Name of the Corporation, according to the Foundation, ſuch nice and curious Miſ- 
nomers ſhall not avoid a Deed. 11 Co. 20. 10 Co. 103. 

And where a Corporation has divers Names, as ſome of the ancient Corporations have, 
it may give or take by either of its Names. 10 Co. 103. 

If an Obligation be made to a Corporation named Abbas Monaſterii beate Marie, by the 
Name of Abbati Monaſterii beats Marie extra muros Civitatis Ebor* ; yet becauſe in Truth 
the Abbey was within York, though it was Extra muros, it was held good; Et ft c de ſimi- 
libus. As in a Deed of Grant to Chriſt- Cburch in Oxford, named Eeclęſiæ Chriſti in Univer- 
fitate Oxoniz. Co Lit. 3. 

A Grant of Land or Rent in Poſſeſſion to the oh Heirs of J. S. J. S. being then living, 
is void; for there can be no ſuch Perſon in rerum natura, for no Man can be Heir to another 
that is living. But ſuch a Grant to one by way of Remainder is good, if ſo be that J. S. 
dies before the particular Eſtate ended, and before the Remainder happens. Co. Lit. 101, 


2 Co. 31. Perk. 5. 52, 54 


SECT. VIII. 
of the Thi 18. to: be contrafted for, granted or conveyed, 
HE ſeventh Thing Incident to a good Deed is a Thing 10 be contrafed for; therefore 7. A Thing 


it may be neceſſary to make a regular Diviſion of Things, and then ſhew which of them = _ 


may be conveyed or contracted for, and by what Means. 
(A) The Diviion of Things. 
A to the Diviſion of Things, they are (1) either Ecclęſiaſtical or Spiritual, or (2) Tem- Eccleſiaſtical 


poral or Lay. or Temporal. 
Firſt, Eccleſiaſtical 02 Spiritual Things, are ſuch as are ſo either, (1) #n their own Eccleſiaſtica) 
Nature, or (2) in their Uſe. in their Na» 
I. Eccleſiaſtical Things in their own Nature, are either (1) Dignities, or (2) Benefices. ture, 


Eccleſiaſtical Dignities are of two Kinds; (1) Superior, as Archbi/hopricks, Biſhopricks; or 
( 2) Inferior, as Dignities in Cathedral Churches, viz. Dean, Chancellor, Præcentor, e. 

And Eccliſiaſtical Benefices are likewiſe of two Kinds; (1) With Cure, as Parſonages, Vi- — 
carages, rH Or (2) Without Cure, as Prebends, Eccleſiaſtical Hoſpitals, Sc. Hale's 
Anal. p. 65. F. 25. 

II. Ecclęſiaſtical Things in their Uſe, are Churches, Chapels, Church-yards, Sc. which are In their Uſe 
(1) Parochial; or (2) Not Parochial, as Chapels of Eaſe. | 
__ Secondly, Tempozal, or Lap Things, are of two Kinds; (1) Some are Juris Publici ; Temporal: 
and (2) Some are 7uris Privati. 

I. Thoſe Things that are Juris Publici, are ſuch as, at leaſt in their own Uſe, are common Furis Publici. 
to all the King's Subjects; and are of theſe Kinds, viz. t. Common Highways. 2. Common 
Bridges. 3. Common Rivers 4. Common Ports, or Places for the Arrival of Ships. 

II. Thoſe Things that are Juris Privati, are of two Kinds; (1) Things Real; and (2) Paris Privat 
Things Perſonal. Hale's Anal. p. 55. F. 22. 

Things Real are of two Kinds; ( i) Corporeal; and (2) Incorporeal, Things Real 

Corporeal Things Real, are ſuch as are manurable; and they again are of two Kinds; (1) : 
Simple, and (2) Aggregate. | 

Things Corporeal which are Simple, are generally comprehended under the Name of Lands; Corporeal. 
which are yet diſtributed into ſeveral Kinds, according to there ſeveral Qualifications, and 
accordingly are demandable in Writs; as, A Meſſuage, a Cottage, a Mill, a Toft, a Garden, 
an Orchard, Arable Land, Meadow, Palure, Wood, Marſo, Moor, Furze and Heath, and 
divers other Appellations. 

Things Corporeal which are Aggregate, are ſuch as conſiſt of Things of ſeveral Natures, 
whether they be all Corporeal, or the principal Part Corporeal, but the other Part Incorporeal; 
becauſe that Part which is Corporeal. in them, gives it the Denomination of Corpereal; and 
they paſs without Deed, Yor the moſt part, as Things 9 do, and are of ſeveral 


5 Kinds, SN 
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ee, conöſting of mon Manors. 
2. Manors, conſiſting of, 1. Things Cor poreal, as Dees at 2. 7. Zings Incorporeal, 


as Revcrſions and Services. e are of two Sorts; Manors in Right, and Manors in Re- 
putation. (1) Manors in Right, where there are Demeſnes and Freeholders. And (2) 
Manors in Reputation, as Conventionary or Cuſtomary Manors, conſiſting of Copyholders 


only. 
3. Reeories, conſiſting of Glebe and T 28855 which are not only Eccleſiaſtical, but are often 


Temporal or Lay. 

4. Vills, Hamlets, Granges, Farms, &. are a Kind of Corporeal Things Ag ggregate, for 
they conſiſt of Houſes, Lands, Meadows, Paſtures, Woods, Sc. 

Things Jncozporeal, are of a very large Extent, but may be reduced into two Kinds; "So 
if | (1) Things Incorporeal i in their own Nature; or (2) Things Incorporeal not in their own Nature. 
1 Things Incorporeal in their own Nature, are of very great Variety, and ey eee 
| into general Diſtributions 3 but moſt of them follow, vig. | | | 

. Rents reſerved or granted; as Rent-ſervice, Rent- charge, Rent. ſeck. 

Wo. 1 Services Perſonal incident lo Tenures; as Homage, Fealty, and —__ ſervice. 
| 3 3. Advowſons of all Sorts, Donative er Preſemative. | 

4. Tithes of all Sorts, Perſonal, Prædial, and Mix'd. 
* 5. Commons of all Sorts, as Common of Eſtovers, and of Paſture, Appendant and 2 | 
„ tenant ; for Cattle certain, and for Cattle /ans Number, Separabilis Paſtura. 
[ 6. All Kinds of Proficua capienda in aliens ſolo; as Herbage, a Sc. 
7. All Kinds of Pen/ions, Proxies, (Frocurations) Sc. 


8. Offices of all Sorts. | | Þþ 
9. Franchiſes and Liberties of all Sorts ; ( 1) Such as are the Flowers of the Crown, and 5 
bi Part of the King's Royal Revenue; as Waifs, Strays, Felons Goods, Goods of Perſons 

/uk outlawed, Priſage, Wreck, Treaſure-Trove, Royal Fiſh, Royal Forfeitures, Fines, Iſſues, 

1 Amerciaments, Foreſts, Sc. (2) Such as are not Parcel of the King's Royal Revenue, but 

i either lodged in him, or created by him; as Counties Palatine, "Markets, Fairs, Tolls, 

5 2 Courts-Leet, Hundred-Courts, Liberty to hold Tons; Returns of 8 Bailiwicks of gl | 


berties, Warrens, Ferries, and the like. 


1 10. Filleins. 
„ a 11. Dignities, as Dukes, Marquiſſes, Earls, Vicente Barons, eee. 


6 Things Incorporeal not in their own Nature, are ſo called in Reſpect of the Degree or Cir- | 
; . cumſtance wherein they ſtand, as Reverſions, Remainders, the Eſtate of Lands. | 
The common Incident of theſe Incorporeal Real Things Temporal is, that they do not paſs 
from one to another without Deed. Hales Anal. p. 59. F. 24 
Things Ter- Things Perſonal, are of two Kinds; (1) Things in Poſſe ion, or (z) Things i in Aion. 
ſonal. Things Perſonal in Poſſeſſi on, are Money, Jewels, Plate, Houſhold- Stuff, Catile of all 
Sorts, Emblements, Sr. 
Things Perſonal in Poſſeſſion, are (1) Debts, due either by Contract, or by Specialty, by 
Deed or Obligation, or by Recognizance. (2) Goods, whereof the Party is diveſted, or out 
of Poſſeſſion. (3) Rights of Damages uncertain, as Covenants broken, Sc. (4) Legacies not 
paid or delivered. () Perſonal Things in Cantingency, as Accounts, and many more. Alſo 
Annuities, which are partly in Poſſeſſion, for they are grantable over; and oy in e 
becauſe not recoverable but by Action. Hale's Anal. 5. 55. 9,2 3. 


Incorporeal. 


(9) What Things may be contracted PA or conveyed ; and by «chat Means or 
en. 3 


ASn to what Things may be conveyed, I have before (in Chap. 1. $. 10 given a little | 
Sketch. but am now obliged to be more full and particular, as I have made a copious 
Diviſion of T hings, and intend now to ſhew not only what may be conveyed, but where the 
* may be without Deed, or it muſt be by Deed; and if ſo, by what Deed, Ec. 

There are ſome Things that are grantable not only at fiſt, and de novo, but afterwards | 
in baum and ſome Things are grantable at firſt but are not afterwards grantable over 
to another Man. 

2. There are ſome Things that are grantable by any Man and to any Man whatſoever; 
and there are ſome Things that are grantable only by the King to a Subject, and not by one 
Subject to another. 

3. There are ſome Things chir are grantable alone, and by themſelves, or wich other 


Things; and there are other Things that are not grantable, but with ſome other Thing to 
| which 


1 a LORDS ror r reer. — +» + 4 — 


ch. 4. 5. . Deeds in n general, 3 


— — 


which they belong ad are | appending: As a Court-Baron to a Manor, Common appendant 
to Land, and Common of Eſtovers to a Houſe. 5 H. 7. 7. Perk. $. 104. 
J. There are ſome Things that are grantable by or without a Deed, by Word of Mouth 
only; and there are other Things that are not grantable otherwiſe "than by Deed. Bre. 
Don. 10. 

And there are ſome Things alſo in their own Nature that are grantable ; yet in Reſpect 
of the Eitate and Propertythat the Owner has in them are not grantable: As for Example: 

All Corporeal and Immoveable Things, ſuch as are ſaid to lie in Livery, as Honours, Iſles, Things that 
Villages Manors, Meſſuages, Coltages,, Lands, Meadows, Paſtures, Woods, Advowſons, Moors, lie in Livery, 
Marſhes, Furzes, Heaths, Mines, Quarries, and the like; and ſome Incorporeal Things that 3 
are incident and appendant to them, are grantable from any Man to another Man in Fee- 

Gmple, Fee-tail, tor Life or Years at firſt, and tranſmiſſible and aſſignable afterwards by the 
Grantee thereof in infinitum at Pleaſure. Co. Lit. 20. 

All Perſons and Bodies, except Corporate Bodies, may give or grant any Thing that lies 

in Livery, as Manors, Sc. in Fee-ſimple, Fee-tail, for Life or Years, to a Subject, as well 

without as by a Deed z but nothing may be given or granted to the King by a Subject by 

Word or Deed ; but it muſt be by ſome Matter of Record, Perk. §. 62, 64. 4 H. 7. 17. 
16 H. * . Pb. . 

It is a Rule, that all Manner of Eſtates in Fee-ſfimple, Fee-tail, for Life or Years, and for 
Years preſent and to come in Land, or the Profits thereof, are grantable by or pet Deed. 
Bro. Done 19. 

An Eitate for Life or Vears of Land may be made by Word of Mouth, without a Deed : 
But where it is an Eſtate for Life, there it muſt be (if it be in Poſſeſſion) with Livery ; if of 
” Reverſion, there muſt be an Attornment to perfect it. Cro. Car. 482. Moor, Caſe 31. 
And yet if I leaſe Land for Life or Years to one, the Remainder in Fee to a Stranger with- 
out a Deed, this may be good for the Remainder alſo, if Livery be made to the Tenant for 
Life or Years. Perk. $ 61. Cro. Fac. 122. 

A Grant of Land, & unum Ovile, Anglice a Sheep-walk, cum pertinentiis in D. is good, 
withour a Deed for the Sheep-walk. Cro. Jac. 419 

The Father Tenant for Life, the Remainder to bs Son for Life, the Son purchaſes the Re- 
verſion in Fee, the Father cannot in this Caſe ſurrender to him without a Deed, Cro. 

Car: 269;: 

A. deviſes that his Executors ſhall ſell his Land; the Executors may fell without Deed, for 
the Vendee will be in by the Will. 1 Leon. Caſe 38. | 

Bodies Corporate or Politick may not give or grant any of the Lands, Goods or Chattels Corporations; 
. belonging to their Corporations, otherwiſe than by Deed. Perk. §. 64. Lands, Tc, 

And yet the Grantees of ſuch Lands, Goods and Chattels, after their Grant of them, may 
grant them by Deed or without Deed, as other Men may do. Bid. | 

The Grant of a Monopoly is not good. 11 Co. 87. Monopoly. 

A Grant may be of a Moiety, third, fourth or fifth, or other certain Part of a Manor, Or Moiety, third 
of Land, and by the Name of a third, fourth, fifth, or other certain Part, and good. C9. or fourth Part 
Lit. 190. | of Land, 

So of a third or fourth Part of Tithes, and the like. Dyer 84. 

2. And all Tucorporeal Things, ſuch as are ſaid to lie in Grant, as Rents and Services; and Things that 
of theſe not only ſuch as are reſerved upon any Eſtate made of Land, but ſuch as are granted lie in Grant, 
out of Lands, Seigniories, Commons, Vicarages, Advowſons in Groſs, Eſtovers, Dignities, ® Rents, Sf'es 
Ways, Waters, Fiſhings, Franchiſes, Ferries, Leets, Waifs, Eſtrays, and ſome Offices, All 
theſe and the like Things are grantable by one Man to another in Fee-ſimple, Fee-tail, for 
Life or for Years at firſt, and de novo, but they are grantable and aſſignable over, in infini- 
tum. But theſe Things may not be granted otherwiſe than by Deed. Co. Lit. 144. Fi 12, 

Grant 145. Perk. §. 87, qt, 103. Bro. Grant 3. 3 H. 6. 20. 9 H. 6. 12. 
Andi it a Man has a Rent reſerved on a particular Eſtate, he may grant over Parcel of it. 
And of whatſoever a Fine may be levied, a Grant by Deed of the ſame Thing may be 
made. | 

A Grant of an Acre of Land covered with Water, is good. Co. Lit. 4. 

Any Man that has any Eſtate in Fee- ſimple, Fee: tail, for Life or Years, in any Land, &c. 
or Profit Apprender out of it, may grant it over from Man to Man in infinitum. Bra, Done 

9. ſed vide concerning Fines ee Recoveries, poſt. 530, c. 

And he that has any ſuch Eſtate may charge it with Rent, or otherwiſe at his Pleaſure. Bro. 
Done 1 

Rena and Services reſerved upon any Eſtate, and Rents granted out of Land (it is ſaid) 
are grantable over i infinitum; but one may not grant Rent out of a Rent, nor may one grant 
over a Rent which he has, till he has Seiſin of it. Perk. F. 88, 89. Bro. Grant 171. 

: {| 5 | K k k W 
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FR Man that has a Rent, Common or other Profit out of Another Man's Land i in Fer | 


| 
[1 ſimple, Fee-tail, for Life or Years, may Grant it over at his Pleaſure ; ; and this iS Srannable: 


from Man to Man in infinitum. Bro. Done g. 
But an Eſtate at Will is not grantable over. | 
If an Eſtate be made to a Man and his Heirs without any Word 1 yet he may aTign it 


bh 
4 at his Pleaſure, for Aſſigns is included in the Word Heirs. Bro. Done 19. 


A Rent charge of what Nature ſoever it be is grantable over. Cro. Jac. 282, And yet if 
it be pro concilio impendendo, it is not grantable over. 7 Co. 27. 

Some Things are ſo intire, that cannot be ſevered by Grant; as if one holds three Acres 
of Land of me by 12 4. Rent, and I grant the Services of the third Acre; this Grant is 
void, for he muſt have all or none. 

Bur if one holds Land of me by Homage, Fealty, and a certain Rents I may Pape the 

| Rent, and keep the Seigniory. Fitz. Grant 19, 79. 
A Rent is grantable over before a Man has received it. Perk. 5. $7. 

Incidents. That which is inſeparably incident to another, as Fealty to ſome Eſtes: Common appen- 
dant to Land, the Court of Piepowders to a Fair, are not grantable away rom the Thirgs ts 
which they are annexed. Plow. 279. 11 Co. 77 | 
A. was indebted to B. 20001. by a Statute, B. makes his Wife his Executrix, and dies, ſhe 


Statute. 
marries with J. S. who is indebted to the King by Bond in the Court of Wards; J. S. and 


4 his Wife by Deed inrolled aſſigned the Statute to the King for Payment of the Debt; and it 


was held good. Cro. Eliz. 324. 

Such Things as lie in Grant and not in Livery gene cally may not in their firſt Death, nor 
afterwards by Way of Grant or Aſſignment be given or granted by one Man to another in 
Fee-ſimple, Fee-tail, for Life or Years, otherwiſe than by Dced, e in fome ſpecial 
Caſes. Co. Lit. 40. Dy. 139. Perk. $. 60. 1 Brownl. 40. 

So that if a Rent be granted to me but for Years only I may not grant it over without a 
Deed. 

But if a Rent or Service be Parcel of a Manor, or incident to it, or to any other T hing 

that is in its own Nature grantable without a Deed ; there by the Grant of the Friepal the 
other as Acceſſary may paſs without Deed. Co. Lit. 49. Perk. $:-91. | 
If the Lord will grant his Rent or Services of his Tenants to a Stranger, or releaſe them to 
the Tenants themſelves, it muſt be done by Deed. Co. Lit. 38, 39. Perk. §. 63. 
If there be Lord and Tenant by Fealty, and the Service of yielding the tenth Sheaf of 
Corn before it be ſowed; this Service may not be granted by the Lord for Yeats DW | 
Deed, unleſs it be in Caſe of Partition, Exchange, Dower, or the like. Bro. Grant 

A Partition in ſome Caſes may be without Deed. Cro. Car. 95. 

A Reſervation of Rent to make an Equality in Caſe of Aſſignment of Dower, or . a Par- 
tition, may be without any Deed at all. Co. Lit. 169. Hob. 153. 

Rents or Services may be given or granted in Caſe of a Partition by one 8 to 
another to make an Equality of Partition without Deed ; but generally in other Caſes ſuch 
Things as lie in Grant may not be granted, nor may they be ſurrendered but by Deed. Co. 
Lit. 33S. | 

Common of Common of Paſture, of Turbary, of Eſtovers, of F ;ſhing, is grantable in Fee-ſimple, in 

Paſture, Tur- Tail, for Life or Years, from Man to Man u infinitum. 

bary, Fiſhing, And yet it is ſaid, that if a Common in Groſs and without Number be granted to a Man 

Eſtovers, &c. and his Heirs, that this is not grantable over. 

But if it be a Common for a certain Number of Bæaſts, it ſeems to be otherwiſe; and altho? 
the Grant be not to him and his Aſſigns, yet it is aſſignable. H. 16 Fac B. R. 

But for Common appendant or appurtenant to Land for all his Beaſts Levant and Couchant 
upon the Land, and Common of Eſtovers to burn in a Houſe certain, theſe things are not 

gantable without the Land or Houſe itfelf to which they are appendant or Tones, _ Cre, 
Fac. 15. 2 Brotonl. 32, 42. 2 Brownl. 226, 227. 
But Common appurtenant for Beaſts certain may be granted over. Gn. Zac. 15. 


1 Grantee for Lite of a Common of Paſture ſans Number, or of a Corody non- certain, can- 


not grant it over, unleſs it be granted to him and his Aſſgns. 
But a Grantee of a Common for Beaſts certain, or of a Corody certain, or of any Manner 


5 
| of Common certain, or of an Advowſon, or of a Villain, or of a Rent, or the ke, may grant 


it over although it be not granted to him and his Aſſigns. Perk. §. 103. Brewnl, 32s 42. 


: 2 Brownl. 226, 227. -Cro. Mr. 1 5. 


But almoſt any Thing, Land, Money or Debts, is grantable to the Kirg. Dy; 2.9 Co. 96. 
A Grant of Common, of Paſture, of Eſtovers, Turbary, Fiſhing, and de fi ke, mult be by 


1 | Deed, and not without, unleſs it be in Caſe of Partition, or of Appandancy, as incident to 


ſome Coporeal Thing. | 
| | | | Therefote 


by Deed. Co. Lit. 338. 


Ch. 4.8. 8. Dreds in general. 

Therefore if a Grant be made to me by Ward of Mouth of Common for twenty Beaſts in 
his Manor, it is not good; nor may I grant this over to another, unleſs it be by Deed. 

But if one has Common of Paſture appendal. t or appurtenant to his Land, he may grant 
his Land with the Common appendant or appurtenant thereto by Word of Mouth only, and 
without Deed, Perk. $. 61. Cro. Fac. 189. 15 Ul. 7. 8. 

Common appurtenant in Land may paſs by a Grant of the Land cum pertinentiis, with- 
out any Decd at all; 3 as Land may with an Ad vowſon, and a Rectory with Tithes. Cro. Fac. 
os: 

; A Grant of Common, or of a Sheep: -walk in the Nature of Common, may not be de- 
viſed without a Deed, 


Except in Norfolk, where a | Sheep- -walk is known by. the Name of Land, there it may paſs 
without a Deed. Cro. Fac. 419, 519. 
A Way over another's Ground, either de novo, or in Being, may not be granted otherwiſe A Way. 
than by Deed. 2 Cro. 189. 

And yet if the Ground to which the Way belongs be ſo granted as the ſame paſſes by a . 
verbal Grant, the Way will allo paſs, although it be not named, and perhaps without the | 145 
Words cum pertinentiis. Cro. Jac. 189. | 
Reverſions and Remainders of Land are grantable from Man to Man in infinitum in Fee- Reverfions | 
ſimple, Fee-tail, for Life or Years. | and Remain- 
And if I have a Tenant for Life of three Houſes, 1 may grant the Reverſion of two of ders. 
them. 

And if 1 have the e of three Houſes, and four Acres of Land, I may grant the 
Reverſion of two Houſes, and of two of the Acres of Land. Co. Lit. 338. Cro. Eliz. 78. 

And a contingent Remainder, although it be barrable by Recovery, &c. yet it is not 
grantable. att. 118. 

And if Tenant in Tail be of an Acre of Land, the meinde to his right Heirs, he 

may not grant over this Remainder by itſelf, and yet the Tenant in Tail may bar it by a com- 

mon Recovery. 

And if a Grant be to 7. S. of Land for Years, the Remainder to the right Heirs of F. D. 
this Remainder is not grantable ſo long as J. D. ſhall live. Perk. F. 73, 88. Sed Au. 

The Reverſion of an Office regularly is not grantable by a Subject. By - Lord Chan- 

ccllor and two Chief Juſtices in Cancellaria. M. 5 Car. 9 Co. 96. 5 E. 4 
If a Leaſe be made to one for Life, the Remainder to the right Heirs a 7 8. Oo: 8. being 
then alive) this Remainder is not grantable by any Ne but it may be releaſed, or other- 
wiſe barred, for it is in Abeyance. Perk. §. 87. | 

And yet it is ſaid, that if Tenant in Tail be of an Acre of Land, the Remainder to his right 7 
Heirs, that he may grant this Remainder over. But Quære, which Way? Perk. $.88. 

' Reverſions and Remainders are not grantable, nor can they be ſurrendered otherwiſe than 


Such Hereditaments as are tranſitory, and ariſe by Grant, and bot by Livery, as Rever- 
ſions and Remainders expectant or dependant upon a particular Eſtate, may not be granted 
but by Deed; for it is a Rule, that a Reverſion or Remainder may not be granted in Fee- 
ſimple, Fee-tail; for Life or Years, without a Deed, unleſs where it is Parcel of a Manor, 
or upon a Partition by one Coparcener to another. Dyer 174. Perk. F. 161. 
. It a Leaſe be made of Land, or the like Thing, for Life or Years, with a Remainder over 
in Fee-ſimple, Fee-tail, or for Life; this may be good without any Deed in Writing for 
the Remainder, and yet this Remainder is not grantable over to another without a Deed. 
Perk. F. 61. 4 H. 7. 17. Plow. 150, 433. 16 H. 7. 3. Lit. $. 60. Bro. Grant 104. 
If a Leſſee for twenty Years makes a Leaſe for ten Years, he may grant the Reverſion 
without a Dzed : But in this Caſe, if there be a Rent reſerved, there muſt be a Deed and alſo 
an Attornment of the Tenant, or the Rent will not paſs. 3 Leon. Caſe 368. 
| So in all Caſes where a Reverſion is granted, although it be by Deed, yet Attornment 
muſt be had to it. Cro. Fac. 122, 519. Plow. 433. Perk, F. 62. 
A Remainder after an Eſtate for Life may be granted without Deed ; But a Reverſion, 
unleſs it be fora Term of Years only, is not grantable without Deed. Perk. c. 1. 

lf a Leaſe be made for Life to A. the Remainder to the right Heirs of J. S. (then living) 
this Remainder is not grantable at all with or without a Deed. Perk. $. 87. 

Tenant for Life, the Remainder for Life, the Remainder in Fee; in this Caſe he that is 
in Remainder for Life cannot (it ſeems) ſurrender to him in Remainder in Fee without a 
Deed, for that which cannot commence without a Deed, as a Rent, Reverſion, Common, 
Advowſon in Groſs, Sc. cannot be granted without a Deed. Poph. 137. 19 H. 6. 33. 

„ Sed vide Poph, I 37. where it is ſaid, That if there be Tenant 1 Life, — 
| emainder 
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Deeds in general. 


I.tereſſe Ten- 


mine. 


Remainder for Life, the Reverſion in Fee, and he in Remainder for Life gives his Inden- 
ture of Demile with the Aﬀent of the firſt Tenant for Lite upon the Land to a Stranger in 
the Abſence of the Leſſor, and ſays, that he ſurrendered to him in Reverſion, and this was a 
good Surrender. And there it was held, That Tenant for Life in Remainder might ſurren- 
der his Eſtate without Deed, where his Eſtate begins without Deed ; but that he might not 
grant it over without Deed. Poph. 137. 19 H. '6. 33. 14 5: 

If there be Tenant for Life, the Remainder to A and B. Sons of the Tenant for Life, for 
their Lives, and B. purchaſes the Reverſion; the Father and A. his Son may not ſurrender 
their Eſtates without Deed. Cro. Car. 269. 

An Intereſſe Termini, which is a Leaſe for Years to commence in ſuturo, is grantable over 
to another before the Term begins, whether it be a Leaſe of the Land itſelf, or any Profit 


apprender out of it. Co. Lit. 46. Perk. f. 91. 


Things an- 
nexed to a 
Freehold, 
Trees or 


Wood, 


Timber of a 
Houſe. 


Veſture or 
Herbage, 


Franchiſes. 


Advowſons. 


an Co. 1. Dyer 29. 21 E. 3. 38. Plow. 150. 9 E. 4. 47. Winch 34. 


A Man may grant Common or Rent, though a Stranger uſed to take it. Perk. 5 98. 

The Intereſt and Eſtate that a Man has by Extent upon an Execution is grantable over, 

Trees are grantable from Man to Man iz infinitum; and theſe Things the Grantee may 
take after the Death of the Grantor; as if a Grant be of ten Loads of Wood in a Wood, or 
'of three Acres of Wood towards the North Side thereof, it is good. 

And if one grants me certain Cords of Wood by the Aſſigument of the Grantor, the Grantee 
before the Aſſignment may grant this over: And therefore it the Grantor before Aſſigament 
grants to another ſo much Wood in the ſame Place as to make 6000 Cords at the Election of 
the Grantee, and after the Grantor makes an Aſſignment according to the firſt Grant to the 
Aſſignee thereof, who cuts the Wood, and the ſecond Grantee takes it away, the firſt Grantee 


may have Treſpaſs againſt him for it. Moor, Caſe 955. 5 Co. 24. 


Corn on the Ground, Trees on the Ground, and Fruit of the Trees ſtanding on an Eſtate 
in Fee-ſimple, Fee-tail, or for Life, are only looked upon as a Chattel Perſonal , and there- 
fore I may grant them away without Deed, although not ſevered: '- Perk; f. 57, 59. 

If a Man * me Trees growing upon his Land, the Gift is good without Deed. Perk. 


87. 

But if Tenant in 1 Tail gives me a Tree growing upon the Land, and dies before I have cut it 
down, and the Iſſue enters into the Land where the Tree is growing; ; if I cut down the Tree, 
he may have an Action of Treſpaſs, becauſe the Tree is annexed to the Freehold, and by the 


Gift becomes of the Nature of the Land. Perk. §. 58. 
But if the Donor of the Tree had been ſole — of the Land in 1 Fee-ſimple i in his own 


Right, it had been otherwiſe. Bid. 

But if Tenant in Tail gives me his Corn growing upon the Land, und dies beige I have 
ſevered it from the Land; I may afterwards ſever the Corn and _ it, becauſe the een 
tors of the Tenant in Tail would have been intitled to it. Perk. F. 5 

If a Man be ſeiſed in Fee of a Houſe, he may give or ſell Ho Timber, Stone, or other 
Materials thereof, and the Donee or Grantee may take it after the Donor's or Grantor? $ 
Death. Co. Lit. 144. And this may be without Deed. Perk. F. 57. 

A Man may grant the Veſture or Herbage, that is, the Graſs on the Ground, and not the 
Ground itſelf. Bro. Done 10. | 

A Grant of the Veſture or Herbage muſt be by Deed. Noy 54. Lane 54. 17 E. 4. 6. 

Franchiſes, as Views of Frankpledge, Perquiſites of Courts-Leet, Conuſance of Pleas, 
Fairs, Markets, Felons Goods, Waifs, Eſtrays, Hundreds, Ferries or Paſſages, Warrens, 
and the like Things, are grantable in their firſt Creation, and afterwards grantable over n 


Man to Man ix infinitum. 16 H. 7. 4. Co. Lit. 314 
The Profits of a Mill, Ferry, Corrody, County, and the like, are not grantable without a 


Deed. 15 H. 5. 8. 
Fairs, Markets, Warrens, and 7 25 like Things, or the Profits thereof, are not grantable 


otherwiſe than by Deed. 15 H. 7. 8 
But a Hundred, ſome ſay, may be granted without Deed. 15 H. 7. 8 
A Privilege to hold Land without e e of Waſte, cannot be 3 without a 


Deed. 9 Co. g. 
1 (it is ſaid) are grantable i in Fee-ſimple, for Life or Years, from Man to Man 


in infinitum. Perk. §. go. 
Advowſons in Groſs cannot be granted nor ſurrendered otherwiſe than by Deed. Co. Lit. 


339. 

And the Grantee of the Grantee of an Advowſon is to have both Deeds i in Court ; but in 
Caſe of a Partition between Parceners, this is grantable without Deed. So where it is inci- 
dent toa Manor or Parcel of Land, by the Name of the Manor or Land, it may paſs with- 


[x Rectories, 
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Rectories, Tithes, and a Portion of TN are grantable fram Man to Man in 3 Parſonage, 
Perk. 90. Stat. 32 H. 8. c. 7. Co. Lit. 338. But a Parſonage or Rectory, although > gas 44 

conſiſts of nothing but Tithes beſides the Church and Church- yard, and although it has no ee = 
Houſe or Glebe belonging. ro it, yet it may be granted without a Deed in Fee-limple, Fee- Tithes. 
rail, for Life or Years, and there the Tithes and Offerings may paſs as incident. 15 H. 7. 8. 
16 H. 7. 2. 19 H. 8. 12. 21 H. 6.43. All this is agreed. Brown, 98. 2 Brotonl. 11, 
Hutton 54. 

But Titnes 1 or a N of Tithes, Oblations, Mortvaries or Obventions, are not 
grantable by themſelves without a Deed; and therefore a Leaſe woo of Tithes, although 
it be for Years,. is not good. 13 H. 7. 8. 16 H. 7.1. 19.4.8. 21 H. 6. 43. 8 

Tithes may paſs for Years by way of Agreement without a Deed, but by way of Leaſe: 
it will not paſs otherwiſe than 'by Deed. And yet a Leaſe for one Year may be of Tithes 
by Word of Mouth. Gods. Caſe 149. 

A Parſon of a Church may grant his Tithes from Year to Year, or for Yeats, to the Pa- 

riſhioners themſelves, or to Strangers. . 

He may grant all the Wool he ſhall have fo Tithe the next Year. | 

Or all his Tithe of Lambs or Sheep, or other Tithe, as one may grant his Deer or Co: 
nies in his Soil: Vide 38 E. 3. 6. Ny 121. Fitz. Grant 40. Owen's Rep. 103. Helley's 
Rep. 107. Poph. 141. Hob. 195. Yelv. 94. | 
A Compoſicion may be made by a Parſon with one of his Pain for their Tithes 
from Year to Year, or it may be made for Years by way of Retainer or Diſcharge, without 
a Deed, but not for the Life of the Parſon. And a;Paxſon, may grant his Tithes from Lear 
to Yar without Deed. But this Agreement muſt be with, the Party himſelf, and not with- 
another for him, - Neither may this Intereſt be aſſigned without a Deed. . But Tithes alone, 
or a Portion of Tithes, Oblations, Mortuaries. or Obventions, are not grantable by them- 
ſelves without a Deed.. E. 3 Jac. Hawk's Caſe. M. 8 Jac. DF, e Caſe, 2. 121. 
15 H. 7. 8. 16 H. 7. 8. Co. Car. 188, 249. Perk. §. 62. 

But ſome "x it is not grantable by way of Leaſe for Yours without ey” And i it is 
ſaid, that if a Pariſhoiner agrees with the Parſon, that he and his Aſſigns ſhall be diſcharged 
of Tithes for the Time that he ſhall be Parſon there, this is not good; or if it be, it is not 
aſſignable over. Ney 121. Godb. Caſe 449- Owen , 103. Helo 31: 2 Lon. Caſe 98. 


2 710. Goo - 
The next Avoidance of a Church, and the next Prafcrtifian” to a Church when it ſhall be Next Avoid- 
void, is grantable; and being granted, it is aſſignable from Mah to Man. ance or Fre- 


But when a Church is void, the preſent Preſentation, which is but a Thing i in Action, is ſentation. 


not grantable over. Perk. F. 90. Dyer 283. Anderf. Caſe 32. 
Ihe next Preſentation upon an Avoidance to a Church may not be granted without a 
Deed. Plow. 150. Bro. Donne 410. 5 H. 7. 35. 9 E. 4. 47. 
A. Tirle of Lapſe, to a Parſonage before it falls, Z not grantable over; for it is but an Tidleof Lapſe: 
Office or Matt r of Truſt. 5. 154. 81 
Penſions, ers grantable at firſt, and ſo afterwardz. "Park 8 90. —_—_ Penſions. 
Chattels . as Leaſes for Years, and the like, may be granted from Man to Man ad 
infinitum, and Leaſes for Years (be they preſent or future) are ſo grantable. Perk. $. 91. 
A Leaſe for Years' of Land may be granted abſolutely, or by way of Mortgage, and 
that by a verbal Agreement without any, Deed. Leon. Cale 22. 


All Chattels Perſonal, as Oxen, Horſes, Sheep, Plate, Hound Stuff, Apparel, Corn, Chattels Real. 


Wood, I. fees and Graſs cut; and alſo, Corn, Graſs and. Fruit of the Trees owing upon n 
the Groupd,, and Wool on Sheeps Backs, are all regularly grantable from Man to Man in 
Afton. Obs 58, 305. Plow. 142, 147. Perk. I. 88, 90. 
A Man may grant for Vears the Corn which he ſhall have upon. his RY or the Wool 
which he tall. have upon his Sheep's Back; but he . not grant the Wool of his Sheep 
which he, (hall, after war ds, buy. 0 Caſe 171. Perk. F. 90. 

And a Man may 1 or Wk to another the. Apparel. on his Back. Perk. b. 90. : 


It is a Rule, ithat all, Chattels Real and Perſona] may be granted. (if. they be-in Poſſeſſion) Real and Per- 


by one Maa; to anot 5 in infinitum, without any Deed, except in ſome ſpecial Caſes. Perk. ſonal, 


| Nl 1 therefore if I make Parol Gift or Grant of a Leaſe for d or grant or ſell my 
"Gaord: Spear, Plate, Wood, Ore, Horſe, Cow, Sheep, or Thee the Gift, or Grant is good. 
Perk, F. 5, Cf, Bro: Donne 9. Plow, 1 50, 11 370＋ „ 
And i in thele, Caſes, there needs no Cere! ony o Livery. and 74 Þ e like; nor any „ 
giving of Money in the Name of Seiſin. Cro. Jac. 122. Zag 3053 low, £0. 3 H. 7.34. 
Emblements are grantable from Man to Man in ie ang the rantge may take then Emblements, 
after the Death of the Grantor, | 2 
Moi. I. 2 N | II 
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If one ſells or gives the Corn growing upon his Ground by Word of Mouth, he Gift o or 
Sale is good. Perk. §. 57. | 
But if Tenant in Tail gives me his Corn growing upon the Land, and dies before I have 
ſevered the ſame from the Land, yet I may after ſever the Corn awd take it, for the Execu- 

tors of the Tenant in Tail would have had it if no ſuch Gift had been made. Perk. F. 59. 


to have it, otherwiſe to repay it again. Fitz. Grant 6. Done 12. 
Money may be given or granted with or without a Deed. Bid. 
Feræ Naturz. Things that are Fere Nature, as Conies, Hares, Deer, and the like, unleſs they beten 
tame, are not grantable. 
But Dogs, and eſpecially Maſtiff Dogs. Hounds, Spaniels, and ſuch like, are grantable. 
And ſo are Hawks, Pheaſants and Partridges made tame. Bro. Done 34. | 
A Licence, A Licence, Authority, Poſſibility or Thing ſuſpended, may in ſome ſpecial Caſes perhaps | 
Authority, be granted over after they are given and ma oh. 3 Co. 2. 
ro generally Licences and Authorities, after they are granted for the Lives of the Par- 


N Annuity. An Annuity granted pro Concilio, unleſs granted to him and his Aſſigns, is not grantable 
1 over. Dyer 2. 

| But if the Grant be to him and his Aſſigns, he may grant it over to another, - Co. 28. 
4 Moor, Caſe 18. 

if If an Annuity be granted co me pro Concilio in poſterum impendendo, I cannot grant it over, 
F if it be not granted to me and my Aſſigns. And Quere, whether I may then grant ie? 
# Perk. F. 101. 

| An Annuity is not grantable at firſt, nor grantable over afterwards but by Deed. 

1 7 Co. 33. 
6 Money. One may give Money; as where I give one Money on Condition, if he does ſuch a Thing 
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| — ties, or for Years, are not aſſignable over by the Grantees of them, or any other; and there- 
p r. Things in fore if a Man gives me Power by Letter of Attorney to make Livery of Seiſin, or a Licence 
AQion. to walk over his Ground, or in his Garden, I may not grant this to another. 13 H. 7.113. 


12 H. 5. 25. Co. Lit. 314. Pert. §. 88, 89. 
If A ſells a Manor to B. in Fee, and B. in the Deed covenants that A. his Heirs and At- 
"Fi figns, ſhall dig for Ore in ſuch a Place (a great Waſte) within the Manor, without Inter- 
iN * Truption of A. his Heirs and Aſſigns; this Power is grantable over. Gods. 17, 18. | 
[ A. lets a Wine Tavern to B. for Years, and B. covenants with A. every Month for the 
Wine there ſpent, and to s him ſo much a Ton: This was held not grantable nor aſſign- 
able over to another. b. 120. | 
It is a Rule, that an ro kg Covent: Condition, Aſſent, Licence or Liberty, cannot 
be created and annexed to an Eſtate of Inheritance or Freehgld without a Deed. Dyer 28 1. 
A Licence to take the Profit of another's Soil, is not grantable over without a Deed. 
Cro. Fac. 575. 
But if the Licence amounts to a Leaſe, (as ſometimes it does) it is otherwile, Lud. 
| So of a Licence for Common of Paſture, or Feeding of Cattle. Bid. | 
$i So a Licence to hunt in another's Park for a certain Number of Beaſts, is not good with | 
8 out a Deed. id. | 
| But a Power to receive a Rent upon a Condition of Re- entry, may be without a Deed. 
| Cro. Car. 22, 188. 
j * Power of Revocation to be in Writing, may be by a Will as ven as by a Deed. 
q ob. 311, 31 
1 | 2. Rentzxor A Rent te fuſpended, whilſt it ſo continues, is not grantable over; , and therefore 
. Services ſuſ · if the Lord diffeiſes the Tenant, or the Tenant enfeoffs the Lord upon Condition, the Lord 
| | 
| 
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pended. cannot grant over the Seigniory during this Suſpenſion. 
| And yet if one has a Rent in Fee out of my Land, and he purchaſes the Land for Life 
1 DES or Years; the Rent is grantable even whilſt the Eftate of the Land continues. 
1 So if a Tenant makes a Leaſe for Life or Years of the Tenancy of the Land, the Lard | 
l notwithſtanding that may grant the Seigniory. : 
And yet if the Tenant makes a Leaſe to another Man for Life, and the Lord grants the 
{ Seigniory to this Tenant for Life in Fee; in this Cafe the Grantee of the Seigniory may 
78 not grant it over, becauſe it was never in eſſe. Co. Lit. 314. 16 H. 7.4 Perk. $. 88, 
q 8 | 
| | | 950 any Thing wholly in ſuſpenſe, whilſt it is ſo, is not grantable. Co. Lit. 314. 
| 3. Things in- If Land be granted to two Men and the Heirs of their two Bodies; in that Caſe, al- 
. _-  Certalt though they have ſeveral Inheritances after their Death, yet neither of them may grant away 
| | his ate after his Life, Co. Lir. 282. 
| | | A bare Poffibility of an Intereſt which i is en is not grantable. 


But 


4 | | 4 
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But if it be ſuch a Poſſibility as is coupled with ſome preſent Intereſt, it is grantable Poſlibility. 3 


over. Co. Cbedingtons Caſe, 4 Co. 66. 5 Co. 24. 10 Co. 51, As if a Leaſe be made to 
me and my Wife, the Remainder to the Survivor of us; or a Term of Tears is granted 
for Life, with a Remainder over. 4 Co. 66. 5 Co. 24. 10 Co. 51. Dyer 244. 3 Leon. 
205. Bulſt. 199. | 
It is a Rule, that no Poſſibility, Right or Title to Land, or Thing in Action, may be 
given or granted to a Stranger, by Act of the Party; but theſe may be releaſed to the Ter- 
tenant. 10 Co. 46, 51. | | | | | | 
If I have four Houſes in Execution upon a Statute, and by Courſe of Time it will en- 
dure thirteen Years, and afterwards two of the Houſes are taken from me by Elegit for fif- 
teen Years; yet I have ſuch an Eſtate remaining in me as I may grant away. 4 Co. 66. 
5 Co. 24. 10 Co. 51. Dyer 244. — | | | 
Things in Action, and whatſoever is of that Nature, as Cauſes of Suit, Rights and Titles Things in 
of Entry or Action concerning Inheritances, or a Perſonal Thing, are not grantable over but Aion, 
in ſpecial Caſes; as if one diſſeiſes me of Land, or takes away my Goods, I may not grant 1 
over this Land, or theſe Goods, till I have got the Seiſin and Poſſeſſion of them : Nor may ny. 
1 grant the Suit which the Law gives me for my Relief in theſe Caſes to another Man. 5 Co. 
24. 10 Co. 48. Co. Lit. 214. Hob. 241. Dyer 244. Perk. F. 85, 86. 1 8 | 
I may not grant over a Rent which I am diſſeiſed of. 10 H. 7. 22. | | 
And if I make a Feoffment to another Man on Condition, that if I do ſuch a Thing I Condition, 
ſhall have the Land again; in this Caſe I may not before nor after the Time of the Perfor- 
mance of the Condition grant over the Condition to another. : 
But the Condition may go with the Reverſion of Land in many Caſes, _ 
And yet all theſe Things may be releaſed to the Parties; for it is a Rule, that every 
Right, Title or Intereſt in præſenti or futuro, by the joint Act of all, that it may be barred ' 
or extinguiſhed. Co. Lit. 214. | 5 FRY = 
Things in Action, as a Right or Title of Action, that depend only in Action, and Things 
of that Nature, as Rights and Titles of. Entry, to any Real or Perſonal Thing, are not (as 
before is mentioned) grantable at all, but by way of Releaſe to the Tenant of the Land, c. 
whereby it may be extinguiſhed ; but this cannot be done without Deed. And therefore if 
a Man takes my Goods as a Treſpaſſer, or I deliver him my Goods to keep, and afterwards 
I am willing to give him theſe Goods, it muſt be by Deed. 6 H. 7. 9. Dyer 91, 126. 
6 Co. 50. 5 Co. 24. 10 Co. 48. Co. Lit. 214. Perk. §. 85, 86, 87. : 
Bonds, Obligations, Eſpecialties, may be aſſigned over; as if J. S. be indebted to me, 
2 I indebted to J. B. I may aſſign that Debt to J. B. with the Aſſent of J. S. other - 
wiſe not. | 3 | 
And if a Bond be to perform the Covenants of a Leaſe, and he aſſigns the Leaſe, he may 
then aſſign the Bond alſo. | Bs» 
But if the Covenant be firſt broken, and then he aſſigns it over, this will be Maintenance 
if the Aſſignee ſue on the Bond. . RN ns : 
But if he aſſigns over the Leaſe, and after the Covenant is broken, contra. 
But if he aſſign over the Bond, and reſerve the Leaſe in his own Hand, and then the 
Covenants are broken, and the other ſues on Bond, this is Maintenance. Gods. 8 1. | 
And if one owes me a Debt by Bond, Bill, or otherwiſe, I may not grant over this Debt 
to another; but I may make a Letter of Attorney to any one to ſue for it, and receive it 
for me, or for himſelf, or I may give the Writing to another and he may cancel it, or give 
it to the Obligor himſelf. Co. Lit. 232. 3 Co. 32. Perk. F. 86. 
But Debts in ſome Caſes are aſſignable to the King. Cro. Car. 155, 170. 1 
And yet Bills of Exchange, by Cuſtom; and Promiſſory Notes, by Statute; are aſſignable 
over, and the Aſſignee may ſue in his own Name. . 
If I have a Judgment againſt another for Debt and Damages, I cannot grant or aſſign it 
| away, for a common Perſon cannot aſſign over a Debt as the King may do. Cro. Fac. 
179, 180. ES | = 7 | 
| "bot a Bankrupt's Debt may be aſſigned by the Commiſſioners of Bankrupts. Style 62, 
62, 248. | | | 
x iR one takes my Goods from me, or another that has them, or I buy Goods of another 
Man, and ſuffer them in his Poſſeſſion, and a Stranger takes them away, I may not give 
them to any other but the Treſpaſſer himſelf. Perk. F. 92. Fitz. Done 3, 7. 29 
But all theſe may be releaſed to the Parties themſelves. 5 Co. 24, 97. 6 Co. 50. Perk. 
9. 85. Co. Lit. 330. 2 Brownl, 224. 6 H. 7.9. 10 Hl. 7. 22. | 


An 
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"Deeds in general, : 


Damages. 


Offices. 


Truſts or | 
Confidence. 


=—_ 


An Anal i is Tratable at firſt; and (as it ſeems) an Annuity ſo e in Fee or ſor 
Life is grantable over, and yet it is but a kind of Choſe in Action. Moor, Caſe 18. Q, 

For if an Annuity be granted by the Grantor and his Heirs to a Stranger and bis Heirs, 
it ſeems to ſome, that the Grantee may grant it over, becauſe it is an Inheritance in him. 
Tamen Quære. For the Grantee has not any Remedy for it but by Action. Perk. F. 87. 
who there likewiſe makes another Quære, if the Annuity had been for Life, Cc. 

Damages to be recovered in a Suit for Treſpaſs or n e. is not aff) jgnable over. 
Godb. "ag | 

Offices are grantable at firſt. | 

But the great judicial Offices of the Kingdom, as the Office of the 5070 Cluneclinr; Chief 
Juſtices, or Chief Baron, or of other of the Juſtices or 'Barons, and ſuch like Offices, are 
not grantable over; nor are they to be executed by a Deputy, except in Caſe of the Juſtices 


of the Great Seſſions of Wales, who have Power to depute by Statutes. Perk. Tit, Grants. 
Co. Lit. 233. Cre. Eliz. 263. 3 Leon. 58. Plow. 379. 


Judicial Offices are not grantable in Reverſion, nor to Perſons unſkilful or uncapable; 
nor may they be granted for Years. 1 Co. 3. 41. Plow. 379. | 

Although the Sheriff's Office is not grantable over, yet it may be executed by Deputy, 
if the Sheriff pleaſes, or he may execute it himſelf, 

But inferior Offices that are Offices of Truſt and Confidence, eſpecially if they concern 
the Grantor, as the Office of a Steward: of Courts, Bailiff, Receiver, Chamberlain, Carver, 
and the like, although they are grantable at firſt, yet they are not grantable over by the 
Officer to any other Perſon, except in the Caſe of a Peer, unleſs they are granted to them 
or their Aſſigns ; nor are they to be executed by Deputy, unleſs the Grant gives him Power 
to _ a Ueputy, Perk. 8 101, 111. Co. 897 144, 232. | Goab. Caſe 200. 9 Co. 49. 


Offices of Truſt generally are not grantable or aſſignable mw as the Obes of a \ Philazer - 
is not grantable over. Dyer 7. Plow. 379. — 2 = 15,0 
So neither of the Marſbalſen. N E 0 
Nor is the Reverſion of ſuch an Office after a Grait of i it for Life grantable to-another, 
4 Nor] is ſuch an Office grantable for Years, but for Life, or at Wilk. + Co. yt 5 39 H. 
34. 
Nori is the Office of the Clerk of the County belonging to the Sheriff 's Office grantable £ 
away by the King himſelf, but it muſt go with the Sheriff's Office. 4-Co.:Mitton's Caſe. / 
Offices (for the moſt Part of them) are not grantable af firſts nor en over without 


a Deed. 9 Co. g. 


And yet ſome inferior Offices as Stewardſhips of Coorts: Bailiwicks, and the Ike, are 


grantable without Deed; and the Lord may retain ſuch Offices into his Service by Word of 


Mouth, without any Deed. Bid. 
A Lord may retain a Steward of a Court for a Time, as for a Year or more, and that he 


| ſhall. have ſo much for his Pains, without Deed ; and if he keeps the Court, he may have 


Debt againſt the Lord for his Wen}. but he wk not ve a Writ of EP without a 
Deed for it. Dyer 270. 
A Dignity, as of an Earl, or Viſcount, if i it be granted, it 5 be by Deed. 7 Co. 3 2: 
"Truſts and Confidences being Perſonal Things, are not grantable over, but where they 
are granted to a Man wg: his Heirs, + or to him _ wy 5 8 in n po m 
there alſo. Pert. F. 98. 


Chattels; nd as 1 — a deen __— by Word, ſo har Mes the Uſes of Goods and 
Chattels may be ſo granted fill; but an Uſe that is within the Statute is always to be raiſ-d 
by Deed or Matter of Record, and will not ariſe; 5 can it be rwe or transferred wich- : 
out a Deed. Dyer 229. Fenk. Cent. 5. Caſe 9. 

And it is-a Rule, that no Uſe of Land will paſs: fit ais Day, eſpecially of a Reverſion or 
Remainder Eſtate, but by Deed in Writing, or by way of Livery, ſave only in ſome Cities, 
Villages and Boroughs, where by a ſpecial Cuſtom of the Place, a Freehold may paſs by a 
Bargain and Sale by Word only, without any Writing, ROY or Iarolment. Zenk. Cent. 6. 
Caſe 32. Stat. 27 H. 8. c. 10. 
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The Uſes of a Fine may be declared without a Deed. Popb. 10g. | | 

A Diftreſs taken for Rent, it ſeems was not by the Common Law grantable, no not even Diſtreſß. 
to the King himſelf. Vide 37 H. 6. 10. Bro. Done 16. | 7 

But now fince the Statute of the 2d of William and Mary, Seſſ. 1. (Chap. 5.) if the Tenant 
does not pay the Lord his Rent, or replevy the Things diſtrained for it within five Days 
after Notice given of the Diſtreſs made, they may be appraiſed and fold. 

A Man may give or grant away his Deeds at his Pleaſure, and he that has the Gift or Deeds. 
Grant of them may cancel or diſpoſe of them as he pleaſes; and the Heir and Executor 
concerned herein is remedileſs. 25 H. 8. 5. Co. Lit. 322. : | 
That which cannot commence without a Deed, as a Rent, Reverſion, Common, Sc. the Rules as to 
ſame cannot be granted over or conveyed without a Deed. Popb. 137. | Grants, Sc. 

But that which takes Effect by Livery without a Deed may be granted without a Deed, 27 2 whhout 
Did. „ . Me 
* That which is grantable only by Deed, may be granted by a Deed Poll as well as by In- 
denture, | | | | | 

And that which may not be granted without Deed, may not be ſurrendered without Deed. 

Noy's Compl. Lawyer 102. | | 

A Surrender, Releaſe and Confirmation, in ſome Caſes may, and in ſome Caſes may not 
be without a Deed. _ P 8 5 

That which may be granted by Word without any Deed, may be ſurrendered without any 
Deed. Noy's Compl. Lawyer 102. 35 | | 
| Whatſoever may be granted, the ſame may be revoked eodam modo as it is granted, and Rules as to 
Things are diſſolved as they are contracted, | | 1 8 : 
And whatſoever executory Thing is created by Deed, the ſame by Conſent of all Parties — We 

may be revoked by Deed. 1 5 | | | ps 

And ſo Warranties, Obligations, Rents, Charges, Annuities, Covenants, Leaſes for Years, 

Uſes, and the like, may by Defeaſance, Revocation, Releaſe, or ſuch like, by the Conſent 
of all Parties to the Creation of it, or concerned in it, be defeated and avoided, And ſo a 
Right or Title to Land may be diſcharged. 1 Co. 113. 4 Co. 1. 5 Co. 26. | 


8E 8. Apt Words 
What Words the Law requires in a Deed or Inflrument of Conveyance, 


| 33 HE eighth Thing Lord Coke obſerves to be neceſſarily incident to a Deed is apt Words 
p required by La. | | | 5 

Apt Words are requiſite in a Deed made either to paſs or to create an Eſtate. | 

Littleton (Tenures, 8 1.) ſays, If a Man would purchaſe Lands or Tenements in Fee: ſimple, Fee · fple. 
it behoves him to have theſe Words in his Purchaſe, to have and to hold to bim and to bis | 
22 for theſe Words, bis Heirs (only) make the Eſtate of Inheritance in all Feoffments 
and Grants. | | 1 
Upon which Lord Coke (Co. Lit. 4. a.) obſerves, that Littleton puts Lands only for an 
Example; for his Rule extends to Seignories, Rents, Advowſons, Commons, Eſtovers, 
and other Hereditaments of what Kind or Nature ſoever. : | 

And that (Co. Lit, 8. b.) here Littleton treats of Purchaſes" by natural Perſons, and not of 
Bodies Politick or Corporate; for if Lands be given to a ſole Body Politick or Corporate, 
(as to a Biſhop, Parſon, Vicar, Maſter of an Hoſpital, Sc.) there to give him an Eftate of 
Inheritance in his Politick or Corporate Capacity, he muſt uſe theſe Words, to have and 10 
bold to bim and his Succeſſors; for in theſe Caſes without the Word Succeſſors no Inheritance 
| paſſes; for as the Heir inherits to the Anceſtor, ſo the Succeſſor ſucceeds to the Predeceſſor, 
and the Executor to the Teſtator. But it appears here by Litileton, that if a Man at this 
Day gives Lands to J. S. and his Succeſſors, this creates no Fee-ſimple in him; for Littleton, 
ſpeaking of natural Perſons, ſays, that theſe Words, his Heirs, make an Eſtate of Inhe- 
ritance in all Feoffments and Grants, whereby he excludes theſe Words, bis Succeſſers. And 
yet an antient Grant muſt be expounded as the Law was taken at the Time of the Grant: 
A Chantry Prieſt incorporate tcok a Leaſe to him and his Succeffors for a hundred Years, 
and afterwards took a Releaſe from the Leſſor to him and his Succeſſors; and it was adjudged, 
that by the Releaſe he had but an Eſtate for Life, for he had the Leaſe in his natural Capa- 
city, for it could not go in Succeſſion, and bis Succeſſors gave him no Eſtate of Inheritance 
for Want of theſe Words, bis Heirs. : ; ES, 
And that (Co. Lit. g. a.) if the King by his Letters Patent gives Lands Decano & Capitulo, 
| babendum fibi & beredibus & ſucceſſoribus ſuis; in this Caſe although they are Perſons in 
e = e Mmm | their 
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their natural Capacity to them and their Heirs, yet becauſe the Grant is made to them in 
their politick Capacity, it ſhall enure to them and their Succeſſors. „„ 
And ſo if the King grants Lands to 7. S. habendum fibi & ſucceſſoribus five heredibas ſuis, 
this Grant ſhall enure to him and his Heirs. | | BS So 
B. having divers Sons and Daughters, A. gives Lands to B. & liberis ſuis, & a lour Heires, 
the Father and all his Childrentake a Fee-ſimple jointly by Force of theſe Words, their Heirs; 
but if he had no Child at the Time of the Feoffment, the Child born afterwards ſhall not 
take. | | Pe | 
Theſe Words, his Heirs, do not only extend to immeditate Heirs, but to his Heirs remote, 
and moſt remote, born and to be born, Sub quibus vocabulis heredibus ſuis, omnes heredes 
propinqui comprehenduntur, & remoti, nati, & naſcituri, And heredum appellatione veniunt 
heredes heredum in infinitum. And the Reaſon wherefore the I.aw is ſo preciſe to preſcribe 
certain Words to create an Eſtate of Inheritance, is for avoiding of Uncertainty, the Mother 
of Contention and Confuſion. | OTE Ko ts 
The Neceſſity of the Word Heirs or Succeſſors, as the Caſe requires, is therefore abſolutely 
neceſſary in Conveyances of Eſtates of Inheritance; for as Littleton (in the ſame Section) ob- 
| ſerves, That if a Man purchaſes Lands by theſe Words, To have and to hold to him for ever ;, 
For Life. or by theſe Words, To have and to bold to him and his Aſſigns for ever: In theſe two Caſcs 
he has but an Eſtate for Term of Life. | „ - 
Fee ſimple. One ſeiſed of Land in Fee-ſimple, and having a Son going to be married, he being upoa 
the Land, uſed theſe Words: In Conſideration of this Marriage I do here, reſerving an Eſtaus 
for my own and my Wife's Life, give unto thee and thy Heirs for ever, theſe Lands, & c. This 
| ſeems to be a good Conveyance of the Land. Poph. 47. A fortiori therefore if it be by 
Deed. But there muſt be Livery or Attornment upon it in both Caſes. _ V 
Where Tenements are given by one Man to another, with a Wife, (who is the Daughter 
or Couſin to the Giver) in Frank- marriage; which ſaid Gift has an Eſtate of Inheritance by 
theſe Words, Frank- marriage annexed to it, although it be not expreſly ſaid or rehearſed in 
the Gift (that is to ſay) hat the Donees ſhall have the Tenements to them and to their Heirs x- 
tween them two begotten. And this is ſpecial Tail. Lit. §. 17. VV 
Theſe Words in liberum maritagium, create an Eſtate of Inheritance in ſpecial Tail, as Lit 
dleton ſays; but this had need of ſome Interpretation; for if Lands be given by theſe Words 
iin Frank-marriage, according to the Rules of Law, then do theſe Words create an Eſtate of 
Inheritance in ſpecial Tail; for the Conſideration of Marriage is in that Caſe more favoured 
in Law than any other Conſideration : But though the Gift be in theſe Words, yet if it te 
not conſonant to the Rules of Law in other Things requiſite thereto, there they create but 
an Eſtate for Life. Co. Lit. 2 1. 4. b. | | | _ 
And therefore obſerve, that there are four Things incident to Frank-marriage. | 
Firſt, That it be given for Conſideration of Marriage either toa Man with a Woman, or, 
as ſome have held, to a Woman with a Man; for in 6 E. 3. 33. in Peirs de Sa'!tmarfys 
Caſe, a Man gave Land to his Son in Frank marriage; and F. NV. B. 172. takes the Law 
alſo to be ſoz and 7 E. 4. 12. per Moyle againſt a new Opinion in Temp. H. 8. Br. Tit. 
Frank marriage, the former Books being not remembered. 8 | 
Secondly, That the Woman or Man that is the Cauſe of the Gift be of the Blood of 
the Donor; but it may be made as well after Marriage as before, and it may be with a 
Widow, &c. = | 
Thirdly, If the Gift be made of ſuch a Thing as lies in Tenure, that the Donees hold of 
the Donor at the Time the Eſtate in Frank- marriage is made. A Rent-ſervice may be 
given in Frank- marriage, becauſe it may be holden; and ſo may a Rent-charge or Rent- 
ſeck, as F. NM. B. holds; and it appears in our Books, that a Common was granted in Frank- 
marriage. TY | | 
Fourth, That the Donees ſhall hold frecly of the Donor till the fourth Degree be paſt, 
and therefore if Land be given to a Woman, with a'Son of the Donor in Frank-marriage, 
there paſſes an Inheritance ; but if the Donee, who is the Cauſe of the Gift, be not of the 
Blood of the Donor, then there paſſes but at Eſtate for Life if Livery be made. Alſo if 
Lands be given to a Man with a Woman of the Blood of the Donor in liberum maritagium, 
the Remainder in Fee either to a Stranger or to the Donees, they have no Eſtare- tail, becauſe 
there is no Tenure of the Donor ; but if in that Caſe the Remainder had been limited to another 
| in Tail, reſerving the Reverſion in Fee to the Donor, there the ſaid Words in liberum marite- 
14 | gium create an Inheritance, becauſe the Donees hold of the Donor. And this is the Cauſe that 
14 it is held, That a Man cannot deviſe Land in Frank- marriage, becauſe the Donee cannot hold 
of the Donor. And Ceſtuy que Uſe before the Statute 27 H. 8. could not have made a Gift 
* in Frank- marriage, becauſe the Reverfion was in the Feoffees. And if the Donor gives 
Lands in liberum maritagium, relerving'a Rent, this Refervation ſhall take no Effect till 
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the fourth Degree be paſt, but the Frank- marriage is good; for if the Reſervation ſhould 
be good, then the Donees could not have an Eſtate- tail for want of the Words, of the Heirs 
of iheir Bodies. Co. Lit. 21.6. ED | 
The Words in liberum maritagium, are ſuch Words of Art, and ſo neceſſarily required, as 
they cannot be expreſſed by Words equipollent, or amounting to as much; as, 
If a Man gives Lands to a Man with his Daughter, in connubio ſolut* ab omni ſervitio, Tc. 
there paſſes in this Caſe but an Eſtate for Life, for ſeeing theſe Words in liberum marita- 
giam create an Eſtate of Inheritance againſff the general Role of Law, the Law requires that 
they ſhould be legally purfued. oo Ht He: | | 
But then it may be demanded if a Man had given Lands at the Common Law, in libero 
maritagio, whether had the Donees a Fee-ſimple without the Word Heirs, becauſe all Gifts 
in Tail were Fee-ſimple by the Common Law before the Statute of Feſtm. 2. which Statute 
did not create any Eſtate in Fee-tail, but out of an Eſtate in Fee-ſfimple? To this it is an- 
ſwered, that theſe Words in liberum maritagium, did create an Eſtate in Fee-ſimple at Com- 
mon Law: And it is holden in 31 E. 3. Gard. 116. Per ceux parelx in Frank-marriage les 
Donees aver ont les terres a eux & 'a lour Heires parenter eux engendres, & ce eſt dit eſpecial 
Tail. (i. e. By theſe Words in ['rank marriage, the Donees ſhall have the Lands to them and 
their Heirs between them begotten, and this is called ſpecial Tail.) But yet between Donees 
in Frank-marriage and Donees in ſpecial Tail there are many notable Diverſities. If the 
King gives Land to a Man and a Woman, and the Heirs of their two Bodies, and the 
Woman dies without Iſſue, yet the Man ſhall be Tenant in Tail after Poſſibility. But if the 
| King gives Land to a Man with a Woman of his Kindred in Frank- marriage, and the Wo- 
man dies without Iſſue, yet the Man in the King's Caſe ſhall not hold it for his Life, be- 
cauſe the Woman was the Cauſe of the Gift ; but it is otherwiſe in the Caſe of a common 
- Perſon. If Lands be given to a Man and a Woman in ſpecial Tail, and they are divorced 
cauſa precontiratus, both ſhall hold the Lands for their Lives; but in Caſe of Frank- mar- 
riage, if they be ſo divorced, the Woman ſhall enjoy the whole Land, becauſe .ſhe was the 
Cauſe of the Gift. If Lands held in Socage be given+in-ſpecial Tail, and the Donees die, 


"he Tue being within the Age of fourteen Years, the next of Kin of the Part of the Father 


or of the Part of the Mother, which can get the Cuſtody, ſhall have it; but in Caſe of 
 Frank-marriage the Heir of the Part of the Mother ſhall have it, becauſe, as it has been 
ſaid, ſhe was the Cauſe of the Gift. Co. Lit. 2 1. 5. 22. 4. 


A Deed made by Words in the preterperfect Tenſe, is as good as that which is made by Words in 
Words in the preſent Tenſe; but it is beſt to make it in both Tenſes. Leon. 25. As bath dener. 


given, Sc. and by, Sc. do give, Sc. | PULSE ER | 

Land was given to A. in Tail, the Remainder in Fee to his Siſters, being his Heirs at the 
Common Law: A. made a Deed in this Manner, viz. I the ſaid A. have given, granted 
and confirmed, for a certain Piece f Money, &c. without the Words of bargained, ſold: And 
the Habendum was to the Feoffee with Warranty againſt A.: and his Heirs; and a Letter of 


Attorney was to make Livery and Seifin: And the Detd' was in this Manner, To all Chri- 
tian People, & c. It was inrolled within one Month after the making of it, and although it 
was in the Form of a Deed Poll, yet it was indented ; four Months after the Delivery of 
this Deed, the Attorney made Livery of Seiſin. A. died without Iſſue, and the Siſters en- 
tred, and the Feoffee ouſted them of the Land, and thereupon” they brought an Action of 
Treſpaſs: And the Opinion of the whole Court was for the Siſters; for here is not any Diſ- 
continuance, for the Conveyance is by Bargain and Sale, and not by Feoffment, becauſe the 
Livery comes to Sale after the Inrolment, and the Warranty ſhall not hurt them: And al- 
though in the Deed there is not the Word Indenture, and the Words are in the firſt Perſon, 
yer as the Parchment is indented, and both Parties have put their Seals to it, it is ſufficienr. 
Alſo it was agreed per Cur', That by the Words, Give for Money, Grant for Money, Confirm 
for Money, Agree for Money, Covenant for Money, if the Deed be duly inrolled, Lands paſs 
both by the Scatute of Uſes, and by the Statute of Inrolments, as well as upon the Words 
Bargain and Sale, And by Catline, Wray and Whiddon, The Party ought to take by way of 
Bargain and Sale, and he has not Election to take the Land by Way of Livery ; but when 
all is in one Deed, and takes Effect equally together, the Grantee has ſuch Election; but in 
this Caſe the Bargain. and Sale (the Deed being inrolled) prevents the Livery, and takes his 
full Effect before. And by Wray and Catline, If he in Reverfion upon a Leaſe for Years 
grants his Reverſion to his Leſſee for Years by Words of Dedi, Conceſfi, Feoffavi, and a 
Letter of Attorney is made to make Livery of Seiſin, the Donee cannot take by the Livery, 

for the Leſſee has the Reverſion preſently. : 3 Leon. 16, 17. | 
Perkins (F. 158.) ſays, it has been held, that a Man ſhall be bound by the Speaking of 
another Man, by Averment thereof in putting his Seal to it, and delivering of it as his 
Deed: As, if a Man be Obligee in a Debt, or Covenant by Writing, Et ad majorem hujuſ- 
| | ODE. nay - modi 
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Words in 
Feoffmente. 


Words in 
Gift and 
Grants. 


N rei ſecuritatem, invem A. de B. & C. de P. fedejufſores, quoram unuſquiſque in tato & 


in ſolido ſe obligavit. And notwithſtanding that none ſpeaks the ſame but their Principal, 
yet if the others put their Seals to it, and deliver the ſame Writing as their Deed, then 
they allow of that which the Principal ſpeaks, and ſo they themſelves are become Principals ; 
and fo it has been holden, Perkins Cites 40 E. 3. Cov. 16. T. 4 E. 1. Obl. 16. but con- 
cludes with Tamen Quere. | V 5 | 

And yet Perkins goes on thus in the next Section, (viz. F. 159.) And it is to be known, that 
at this Day a Man ſhall be bounden by putting his Seal to a Deed indented, and Delivery 
of the ſame, and yet the Words within the Deed are ſpoken only by another Man. = 

And therefore if a Man makes a Leaſe to me, of my own Land by Deed indented, for 
Years, without ſaying any more; by this Deed I ſhall be concluded, and yet there is no 
Speech of mine in the Deed. | V . 

And if there be Father and Son, and the Father is ſeiſed of an Acre of Land in Fee, 


and a Stranger leaſes the ſame Acre to the Father by Deed indented for Years, and the Fa- 


ther dies; now the Leſſee by this Deed ſhall conclude the Heir of the Leſſor to ſay, that 
his Father died ſeiſed in his Demeſne as of Fee, and yet there is nothing ſaid by the Fa- 


ther, Sc. | : 5 | | 
And Perkins in the 160th Section ſays, that it is ſaid, that if a Deed indented be made 


between two, and Words relating to both of them are uſed in the Deed, but the Words of 


one of them are in the firſt Perſon, and the Words of the other in the third Perſon ; all the 
Words in the Deed ſhall be taken to be the Words of him who ſpake in the firſt Perſon, 
which ſaying is little or nothing to the Purpoſe. Sed Quære. 
A Deed is good without the Words, In cujus rei teſtimonium, &c. Owen, Cale 5,, 33. 
Cro. Fac. 456. If it be duly ſealed and delivered. Buift. 300, 301, 302. Leon. 25. 
Yet if 5 Deed ſay, that the Party bas put bis Hand, and not his Seal to it; if he does 
put his Seal to it, it is good enough, Helley 29. ST EE | 7 

And yet in Heil. 88. it is ſaid, that although A. Serjeant ſaid, That if the Words, Ip 
cujus rei teſtimonium were wanting in a Deed, that the Deed is not good, and that all Cove» 
nants, Grants and Agreements, which come after thoſe Words in a Deed, are not of Force, 
nor may be pleaded as Parcel of the Deed. Hetl. 136, 137. But the Law ſeems to be 
otherwiſe. Dyer 19. Hughes's Abr. 591. N . 

A Deed is good without the Words, Sealed and delivered in the Preſence, 8c. if it be 
ſealed and delivered, and there are Witneſſes to prove it; and although the Witneſſes 


Names be not endorſed, if they can prove the Sealing and Delivery, it is well enough. Co. 
Lit. 6. = | | | 5 


But it is not material in a Deed, whether it be drawn. in the firſt or in the third Perſon, 
ſo as the Words be aptly applied; for if it be in the third Perſon, viz. Quod præſens ſerips 
tum Teftatur, c. quod idem A. dedit & tradidit, Sc. Or if an Obligation be made in tho 
firſt Perſon, viz. Me A. B. debere T. D. Sc. 20 l. Sc. Theſe are good Deeds notwith- 
ſtanding 38 E. 3. c. 4. which is provided for Obligations made beyond Sea only. And if 
the Words of a Deed indented run in the firſt Perſon, it is as good as if it was made in the 
third Perſon. 2 Co. 5. Dyer 6. Fitz, Feoffment 5, 3 Leon. Cale 3g. | | 

A Feoffment was made by the Words Bargain and Sale, without the Words give and 
grant; and being executed by Livery or Attornment, it was held good. Leon. Cale 31. 

If the Diſſciſor enfeoffs a Stranger by Deed in theſe Words, Sciant preſentes, Ec. quod ego, 
the Diſſeiſor naming him, per * & conſenſum the Diſſeiſee, and name him, Dedi, Con- 
ceſi & hoc præſenti, &c. to a Stranger, Cc. and this is done before any Entry made by the 
Diſſeiſee; in this Caſe theſe Words, per aſſenſum & conſenſum of the Diſſeiſee, although it be- 
true, will not make the Deed good. Perk. F. 156. | | | 

The Words Dedi & Conceff (hath given and granted) are the moſt apt and proper Words 
for all Kinds of Gifts and Grants: And yet they may be made by other Words, and good 
enough. 35 H. 6. 8. Plow. 57, 154. 5 „„ 1 | | 

If he in Reverſion upon a Leaſe for Years grants his Neverſion to the Leſſee for Years by 
the Words. Dedi, Conceff & Feoffavi, (hath given, granted and enfeoffed) by theſe Words 
the Reverſion will paſs. 3 Lean. Caſe 39. 1 | 

If a Man by the Words bargain and /ell, only grant the Reverſion of his Tenant for Life, 
and the Tenant attorns, yet this Grant is not good to paſs, unleſs the Deed be inrolled, for 
theſe are not praper Wards to make a Grant. Godb, 7. FE | | 

But if Tenant for Life in Right of his Wife, and he in Reverſion, ſhall by Indenture 
bargain, ſell and alien the Reverſion, and the Land to A. and his Heirs for Money, and the 
Deed has not the Word Grant in it, nor is it inrolled within the fix Months: By the Words 

: VVV | alien 
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alien the Reverſion, if there be Attornment the Reverſion paſſes; but a Reverſion will not 
paſs by the Words bargain and ſell without Attornment. Cro. Fac. 2 10. Godb. 7. 

Leaſes for Years may be made almoſt by any Kind of Words that declare the Intent and In Leaſes for 
Agreement of the Parties to have the Land, and take the Profits for a certain Number of LivesurYearss . 

| Years; as to ſay, I will that you ſhall have my Land in D. from henceforth for twenty-one Tears; 
or I do give you Leave or Licence to hold my Lands in D. for twenty-one Years. For in theſe 
Caſes the Words Demiſe and Grant are not abſolutely neceſſary to make a Leaſe for Years. 
One ſays, I will you ſhall have a Leaſe for twenty-one Years of my Land in D. paying 101, 
Rent, make a Leaſe in Writing, and I will ſeal it: Theſe Words between Perſons make a good 
Leaſe preſently. Moor's Rep. Caſe 31. Cro. Car. 33. | | 

The Words covenant, grant and agree, that another ſhall have Land for ſo many Years are 
apt Words to make a Leaſe for Years, and ſhall enure as a Leaſe. Cro. Jac. 19, 92. Cro. 
Elix. 150. . | | | | | 

And foch Words will make a good Reſervation of Rent alſo. Idem. 

A Leaſe made by the Words demiſe, grant, bargain and ſell, is good: And it may be 

made for one or more Months or Years. Heil. $2. 

A Tenant in Tail of Land, entred into a Houſe buile upon it, and ſaid, Brother, I here 
demiſe unto you my Houſe as long as I live, paying 201. per Ann. to me, and finding me my 
Board and Waſhing, and keeping me a Horſe; this is not a good Leaſe without Livery, but 

the Delivery of a Turf, Twig, or any Thing from off the Land, makes it good. Poph. 47. 

6 Co. 26. | | | 

If a Man makes a Leaſe for Life by Deed, with a Proviſo that if 1he Leſſee ſhall die within 
ſixty Years, that bis Executors ſhall have ſo many of the fixty Years as ſhall be to come at the 
Time of bis Death; this is a good Leaſe for the ſixty Years, determinable upon the Leſſor s 
Death, but not a good Leaſe for the ſixty Years after his Death by Reaſon of the Incertainty, 

and yet it may amount to a good Covenant for that Time. Dy. 150, 253- Co. 45: 

But to ſay, I will you ſhall have my Land for Life, with Livery, is a good Leaſe for Life. 

Fenk. Cent. 5. Caſe 2. 4 | | 

Articles of Agreement were made between A. and B. thus: It is agreed bettueen ihe Par- 
ties, That A. doth let the Land for and during five Years, to begin at the Feaſt of St. Michael 
ext following; provided that B. pays A. yearly, during the Term, at the Feaſt of St. Michael 
and the Annunciation of the Virgin Mary, 120. : by equal Portions : And the Parties do coves 

want, That a Leaſe ſhall be made and ſealed according to theſe Articles, before the Feaſt of All 

Saints zext enſuing. This is a good Leaſe preſently ; and this Proviſo will be good for the 
| Reſervation of the Rent. 3 Co. 486. Noy's Rep. 57. 

If A. covenants with B. that he ſhall have bis Land, this will make a Leafe for the Time. 
So if I have a Leaſe, and covenant with another that he ſhall have it, and this for the 
2908 agreed upon, as that he ſhall have it till 34. be paid, or for ſo many Years, this is 
good. | | | | | 
But if it be till 201. be levied, there muſt be Livery, or elſe it will be but at Will. 
But a Covenant to ſuffer a Man to enjoy his Land for ſuch a Time as before will not 
make a Leaſe; it is but a Covenant. 27 H. 8. 1. Dy. 96. Plow. 30g. 3 Bulſt. 252. 
( 3 | | | | 

So if a Man leaſes his Land, being of à certain yearly Value, till his Debts be paid, it is but 

a Leaſe at Will without Livery made, but then it is a Freehold. 6 Co. 35. 3 Bulſt. 100. 

hut if one covenants that another ſhall have his Lands till the Arrears of Rent are paid. 

Quære, What Leaſe this is? Bulſt. 25, 250. | 

And yet if a Leaſe be made of Land till 1001. be paid to me, and Livery of Seiſin is made, 
it is a good Leaſe for Life, determinable on the Payment of the 100/. 21 Af. 

The moſt uſual and proper Words whereby to make a Leaſe, is, demiſe, grant, and to 

farm let, with an Habendum for Life or Years; yet ſuch a Leaſe may be as good in other 

Words; for whatever Words will amount to a Grant will amount to a Leaſe. 

And ſo the Words give, betake, commit, place, or the like, may make a Leaſe. 

Ad if I covenant and grant with B. that he ſhall enjoy my Land for twenty Tears; or 1 
promiſe him to ſuffer bim 10 enjoy my Land for twenty Years, either of theſe makes a good 
Leaſe. | | 

And yet if A. covenants with B. to levy a Fine to him and his Heirs, which ſhall be to 
the Uſe of him and his Heirs; provided that if A. pays B. and bis Heirs 101. at the End of 

thirteen Years, that then the Fine ſhall be to the Uſe of A. and his Heirs; provided that if B. 

pays not A. 100 l. at the End of thirteen Years, that then A. fhall re-enter, &c. And A. cove- 
nants with B. by the ſame Deed, That B. his Heirs, Executors and Migns, ſhall quietly bold 

| the Premiſſes from Michaelmas next for thirteen Years, and yearly thenceforth for ever, if the 101. 

be paid, or the 100 l. be not paid at a yearly Rent, according to the Intent. In this Caſe the 

Vor. I. | e Nun 1 5 Covenant 
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Covenant does not make a Leaſe, but ſhall enure only as a Covenant, and his Payment of a 
Rent will nor alter the Caſe. Evans's Caſe, Trin. 5 Jac. B. R. Co. E . 52. F. N. B. 


270. Bro. Leaſes 72. 13 Hl. 7. 
And if I licenſe B. to hold my Lend for twenty-one ears, this will be a 8500 Leaſe bor 


twenty-one Years. 5 I. 7. 6. Cro. Jac. 172. 

Bur if I give a Bond, with a Condition foe the quict Holding of Land for three Vears; 
this is no Leuſe for the Time. Lid | 

If A. merigages his Land to B. on Condition to re-enter, if A. pays him 100 J. fuch e a Des ; 
and B. covenants and agrees with A. that A. ſhall take the Prefils till ſuch a Day; this will 
be no Leaſe from B. to . but a Covenant only. And yet ſee Bridg. Rep. 13, 14. That if 
one mortgages Land to another, on Condition, that if 10 l. be paid at Michaelmas, the Deed 
ſhall be 2 bes, provided that the Mortgagee ſhall not enter, but that I ſhall hold the Land 
till Michaelmas ; this may be a good Leafe till Michaelmas. Quære Diverſitatem? 8 

It is a Rule, that any Words which import an Agreement between the Parties, that the EN 
Leſſce Thall enjoy the Land for a certain Time, may make a Leaſe. As, if I make a Bai- 


liff of my Manor for certain Years, and that he ſhall 1 the 2. without any Interrup- 


„ 


tion; this may be a good Leaſe for Years. 5 H. 7 

If I fay to J. S. being in my Houſe, Here {demiſe — my Houſe and Land for ſo long as 
ve; this is a good Leaſe to him, if Livery and Seiſin be made upon its Et fic de ſimulibus, 
6 Co. 26. 

A Leaſe for Years cannot by Agreement of the Parties be made to the Heirs of the 
Lefſce, nor intailed to the Heirs of his Body; and therefore if a Leaſe be made zo J. S. and 
his Teirs, or to J. S. and the Heirs Male of his Body; this cannot go ſo, but the Executors 
of J. S. ſhall have it, and may diſpoſe of it, and the Heirs will have nothing to do with it. 
2 Co. 24. 10 Co. 87. 

Ik two agree by Word of Mouth, that one of them ſhall have ſuch a Piece of Land for 
twenty Years; this is a good and perfect Leaſe made by this Agreement, although they agree 
to have a Writing made of it afterwards, for that will be but a Confirmation of it: But if 

the Agrement be, that ſuch a Writing ſpoll be made, or that a Leaſe ſhall be made of ſuch 4 
Thing between them and put in Writing, ſo that the Agreement has Reference to the Writing, 
and implies an Intent not to perfect the Agreement till the Writing be made; in that Cale 
the Leaſe is not a perfect Leaſe till the Writing be made. Per Juſtice Fever at Glouceſter | 
Aſſizes. Sbep. Law of Com. Aſſur. $7. 

Articles of Azreement were made between A. and B. thus : Articles, &c. Firſt of all A 

doth demiſe his Cloſe to B. to have it for forty Years, and a Rent reſerved, with a Clauſe of 
Diſtreſs, &c. In Mitneſs whereof, &c. And afterwards there was written in the ſame Paper 
a Memorandum, that theſe Articles are to be ordered by Counſel of both Parties, according to due 
Form of Law; and becauſe the Intent of both Parties appeared by that Memorandum, and 
the Leaſe was Nun by the Counſel, but never ſealed, (for the Parties diſagreed about Fire- 
bote) it was ruled by the Court, that the Articles were not a ſufficient Leaſe. Noy's Rep. 128. 

Oae ſeiſed of a Prebend, made a Leaſe of Part of it with theſe Words: Cum omnibus coni- 
MOGILGLIOUS, emolumentis, proficuis & advantagiis eidem prebend' ſpectant' ſex aliquo modo per- 
tinen*. By this the Advowſon does not pals. Hob. Cafe 379. 

If an Indenture of Leaſe be made between A. of the one Parc, and B. C and D. on the other 
Part; and therein 4. demiſes Land 7o B. Habendum for eighty Years, if B. lives ſo lang; and 
if the ſaid B. dies, or aliens the Premiſſes within the Term, then his Eſtate ſhall ccaſe; and then 
the Leſſot grants the Land to C. for ſo many Years of the ſaid Term as ſhall be then to come, 
after the Death or Alienation of the ſaid B. if he lives ſo long: In this Cale this is a good 
Leaſe to B. for ſo many Years as he ſhall live of the eighty Years ; but the Leaſe to C. after- 

wards is not good, for the Term is ended by the Death of B. But if the Words of the 
ſecond Demiſe be, [7abendum during the Reſidue of the eighty Years, and nor during 
the Reſidue of the Term; in this Caſe the ſecond Demiſe to C. will alſo be good. Co. 153. 
Dyer 25 
Words in Aſ- "If a Like | for Life by his Deed ſays to me, 7 give, grant, bargain and ſell my Intereſt in 
fignazents of ſuch Land to you for twenty Years, Habendum in fuch Manner and Form as I do held the ſame: 


Leaſes. This will be a good Aſſignment for ſo many Years as the Leſſor ſhall live. Teo. 2 55. 

Words in Pa- The Words of a Patent will bind the Patentce and his Aſſigns, and enure as a Covenant 8 
tents. without the Word Covenant. Cro. Jac. 522. ; 
An Uſe. If a Man on the Marriage of his Son expreſſes theſe Words, upon the Land, My Son A. 


after my Wife's Death and mine, I give this Land to thee and thine Heirs for eder; nothing Wil! 
paſs thereby, for an Uſe cannot ariſe at this Day without a Deed, and in this Caſe there is 
neither Deed nor Livery to paſs the Remainder. But in ſome ſpecial Places, Cities, and 
the like, by Cuſtom of the Place it may paſs by way of Bargain and Sale as Word. Dyer 


: But D 


297. Fitz. Teflament 11 1. Fenk. Cent. 6. Caſe 32. 
1 


Feoffor, Grantor, Leſſor, Sc. 3 Leon. Caſe 138. 


— . — 
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| But the Uſes of a Fine may be declared EPI a 1 Popb. 105. Yet in all Caſes 
it is the uſual, ſafeſt and moſt certain ' way to declare the Uſes and Truſts by Deed in 

Writing. 

If one has Iſſue two Sons and by Deed, in Conſideration of Marriage, gives his Land to 
his younger Son, and to his Heirs after his Death, but no Livery is made, the Father dies, 

the eldeſt Son enters; this ſhall not enure by way of Covenant, to raiſe an Uſe to the 

younger Son, but by the Word give it ſhall enure to pals the Eſtate 3 and if Livery be not 


— — — 


sn 
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a it is not good. Hughes's Abr. 7209. 
Of Sealing Deeds. h . Sealing, i 


| 1 HE ninth Thing neceſſily incident to a good Deed is Sealing. 
Sealing of Deeds in old Time was not uſed in England; for the Saxons uſed only to 


ſubſcribe their Names, and add the Sign of the Croſs, and to ſet down a great Number of 
Witneſſes. And afterwards the Normans brought in with them the Cuſtom of Sealing Deeds; 

but this was only introduced by Degrees; for firſt the Kings and a few of the Nobility uſed 
it, and to ſeal with their Seals of Arms; afterwards all the Nobility uſed it, and then the 
Gentlemen; and about the Time of Edw. 3. all Men began to uſe Sealing of Deeds, which 
has been continued ever ſince; ſo that now it is of Neceſſity, inſomuch that if a Deed be 
never ſo well written before and delivered afterwards, yet if it be not ſealed between the 
Writing and Delivery, it is not a good Deed ; but if a Stranger ſeals it by Allowance or 
Commandment precedent, or Agreement ſubſequent of him that is to ſeal it before the De- 
livery of it, it is as well as if the Party to the Deed did ſeal it himſelf: And therefore if an- 
other Man ſeals a Deed of mine, and I take it up after it is ſealed, and deliver it as my 
Deed ; this is ſaid to be a good Agreement to and Allowance of the Sealing, and ſo a good 
Deed. And if the Party ſeals the Deed with any Seal beſides his own, or with a Stick, Key, 
or any ſuch Thing which makes a Print, it is good. And although it be a Corporation that 
makes the Deed, yet they may ſeal with any other Seal beſides their common Seal, and 
the Deed will be never the worſe. And if there be twenty to ſeal one Deed, and they ſeal 
all upon one Piece of Wax, and with one Seal, yet if they make diſtinct and ſeveral Prints, 
this is a very ſufficient Sealing, and the Deed is good enough. Terms de la Ley, Tit. Fait, 
Co. Lit. 225. 2 Co. 4, 5+ Perk. F. 129, 130, 131, 132, 134. | 
If a Feoffment be made to two with Covenants, and one of them ſeals its and the other 
does not, but he who does not ſeal it ſurvives and occupies the Land, he is bound by the 
Seal of his Companion. Hughes's Abr. 390. Dyer 13. 

A. and B. his Son join in a Deed to grant an Annuity, and A. ſets his Hand and Seal, and 
a Label is put for the Son, bat he never ſealed it, the Deed is void as to his Son, and ſhall 


not bind him. Dyer 227 2X 
If two make a Leed, 7250 one of them ſeals it at one Time, and the other at another 


Time; ; this is as good as if they ſealed it together. Lane 32. 
If there be two Parts of an Indenture of Leaſe, and the Leſſee ſeals his Part, but the 


Leſſor does not ſeal, it is all void, as to the paſſing of Eſtates, Covenants and Bonds to per- 


form it. Yelv. 18, 19. 
But if a Feoffor. Donor or Leſſor, ſeals that Part of the Indenture which belongs to the 


Feoffee, Sc. the Indenture is good although the Feoffee never ſeals the Counterpart belong- 


ing to the Feoffor, &c. Co. Lit. 229. Cro. Eliz. 212. 
Although a Condition may be pleaded by Indenture, ſealed with the Seal of the other 


Party, yet a Conveyance cannot be pleaded by Deed not ſealed by the Party, Agent, 


If a Deed concludes with theſe Words, Ia Witneſs whereof I have hereunto ſet my Hand; 
and the Party writes his Name, and puts his Seat; this is a good Deed, —— no Men- 


tion be made of parting his Seal to it. TY 75. 


E C T. xt 
of Deliveri ng Deeds. : 8 * 10. 1 


T H E tenth and laſt Thing which Lord Coke obſerves to be neceſſarily i incident to a good 
Deed is the Delivery thereof. "On Lit. 35. 2 5 
| | A De- 


* : ** *» 
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A Delivery is neceſſarily incident to a good Deed; for if it be never ſo well written and 
ſealed, and it is not delivered by the Party himſelf, or by ſome other Perſon by his Agree- 
ment or Aſſent, it is of no Force. Ss | F 
Therefore I ſhall ſhew, what is a good Delivery of a Deed, or not. 
With Reſpect to the Perſon who makes it. | 
With Reſpect to the Perſon to whom it is made. 
With Reſpect to the Time. . 


With Reſpect to the Place. 4 | 
With Reſpect to the Manner and Order of the Delivery. 


— 


2 


Firſt, Of the Delivery of a Deed with Reſpect to the Perſon who makes it. 


T HE Delivery of a Deed is either Actual, i. e. by doing ſomething and ſaying nothing, 
or elſe Verbal, i. e. by ſaying ſomething and doing nothing, or it may be by both, or 
there is a Delivery in Deed and a Delivery in Law. 3 Co. 7. 2 Co. 4, 5. | 
And either of theſe may make a good Delivery and a perfect Deed ; but by one or both 
of theſe it muſt be made; for otherwiſe although it be never ſo well ſealed and written, yet 
the Deed is of no Force, nor may any Uſe be made of it as a Deed. Cro. Zac. 136, 137. 
Perk. F. 137. | We: | 
And hook the Party to whom it is made takes it to himſelf, or happens to get it into 
his Hands, yet it will do him no good, nor him that made it any hurt, until it be delivered. 
Cro. Jas. 263. | Rs 1 105 | 1 
421 a Deed may be delivered by the Party himſelf that makes it, or by any other by 
his Appointment or Authority precedent, or Aſſent or Agreement ſubſequent, for omnis ra- 
tibabitio mandato aquiparatur ; and when it is delivered by another that has a good Autho- 
rity, and purſues it, it is as good a Deed as if it were delivered by the Party himſelf ; but 
if he has no Authority, or does not purſue his Authority, then it is otherwiſe. Perk. F. 137. 
H. 6. 37. 11 Co. 28. 3 Co. 35. Cro. Eliz. 167. . V 
And therefore if a Deed, or the Contents thereof, be read or declared to a Man that is 
to ſeal it, and he (being illiterate) delivers it to a Stranger and bids him examine it, and if 
it be ſo as it was read to him, then to deliver it as his Deed, otherwiſe to re-deliver it to him 
again that made it; in this Caſe if the Deed be in Truth otherwiſe than it was read, and 
yet notwithſtanding he to whom it was delivered delivers it to him to whom it is made, 
this Delivery will not avail, neither is the Deed by this Delivery become a good Deed. 
Perk. F. 137. 9 fl. 6. 37. 11 Co. 28. 3 Co. 35. 47 E. 3. 3. | | . | 
If the Writing of a Preſentation by the Patron of a Clerk to a Church be ſealed, it needs 
not be delivered; but the Patron muſt be conſenting, to the Clerk's taking and making Uſe 
of it, or it will not be good. Zelv. 7. ET LD : 
If a Deed Poll be delivered by one of the Parties to the other, and by him re- delivered 
to the other; this ſhall be the Deed of both of them. Cro. Car. 483. | | 
f If a Leſſee for Years grants his Term by Deed, and ſeals it in the Preſence of ſeveral Per- 
ſons, and of the Grantee himſelf; and the Deed is at that Time read but not delivered, 
nor does the Grantee take it away with him, but leaves it behind him in the Place, and does 
not countermand it; this is a good Delivery in Law. Shelton's Caſe. Cro. Eliz. 7. | 
And yet if a Deed that is written and ſealed in my Name, and brought me, and I am 
deſired to deliver it as my Deed, and I ſay, Do you ſuch a Thing, and take it as my Deed, 
otherwiſe not; this is not my Deed till the Condition be performed. Cro. Eliz. 835. 
Or if I ſay, Take it to you, I will not deliver it as my Deed; this is not my Deed. Cre. 
Eliz. 835. | 8 : | TH 
But FM be once delivered to the Party himſelf as my Deed, it cannot afterwards be de- 
feated but by a Condition in Writing. bid. Quære. „ | | 
If an Indenture be made by A. and B. to C. and C. ſeals his Part, and delivers it to A. and 
B. but they do not deliver that Part, Cc. yet this is a good Deed to charge C. who delivers 
it. Cro. Eliz. 212. | | „ 
An Indenture made by a Dean and Chapr, and in their Chapter-Houſe they put their 
Seal to it, and make a Letter of Attorney to J. S. to enter, and make Delivery upon the 
Land, which he does; this is a good Leaſe, but it is not good till it be delivered. Cre. 
Eliz. 167. | 8 | „ ED 
If a Deed Poll be made by A. to B. with mutual Covenants from one to the other; B. 
delivers it firſt to C. then C. delivers it to B. this is a good Delivery to bind both Parties. 
Cro. Eliz. 483. | s | | „ ; | 
The Deed of a Corporation needs no Delivery, for when it is made by common Conſent, 
and the common Seal put to it, it is perfected, 1 Leon. Caſe 119. 1 


Secondly, 
4 + 
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8. co adly, of the Daley of a Deed with Reſpect 70 the Perſon 70 * it is 


made. 


A Deed may be 3 to the party himſelf 1 to whom it is made, « or to any other by 
ſufficient Authority from him; or it may be delivered to any Stranger, for and on the 
Echalf and to the Uſe of him to whom it is made, without Authority from him. 
Hut if it be delivered to a Stranger without any ſuch Declaration, Intention or Intimation, 
unleſs it be in Caſe where it is delivered as an Eſcrow, it ſeems this is not a ſufficient Delivery. 
And yer if an Obligation be made to the Uſe of the third Perſon expreſſed by the Need, and 
the Obligor delivers it to him to whoſe Uſe it is made, this is ſaid to be a good Delivery. 
Dyer 162, 167. Perk. F. 137. Co. L, 36. | 
If a Deed be delivered to the Uſe of two, if one of them who i is particularly named will 
agree to it, and if he will not agree, that the other ſhall be made acquainted with it, and one 
of them dics without being privy to the Deed, this will not be a good Deed. Moor 448. 
And if a Deed be delivercd to a Stranger, to the Uſe of him to whom it 1s made, this Deli- 
very is good; and although he to whole Uſe it is delivered dies before Notice or Agreement, 
yet the Deed is good; but it is otherwiſe where it is to take Effect upon a Condition prece- 
dent. Moor 448. e 
If one grants a Rent to a College in Fee by Deed, and delivers the Deed to a Stranger to 
the Uſe of the College, and the College ſeals the Counterpart of the Indenture; in this Cafe 
it was held, that the Stranger might receive the Deed to their Uſe, without any Letter of At- 
torney, and that their ſealing of the Counterpart was an Agreement and Confirmation of it. 
- Cro; Car. 862. 
If a Deed Poll be made by 4. to B. with mutual Covenants ; B. delivers it firſt to C. and 
C afterwards to him; this is a good Delivery to bind both Parties. Cro. Eliz. 483. 
If a Deed be indented, and he who makes it ſeals and delivers his Part, but the other does 
not ſeal and deliver his Part, yet he ſhall be bound by it. Crs, Elix. 212. 
A Stranger may receive a Deed to the Uſe of a Corporation without a Letter of Attorney 3 


and their Sealipg of the Counterpart of it will amount to a ſufficient Agreement to it. Cro. 
Elix. 862. 85 | 


Thirdl 7. Of the Delivery of a Deed with Reſpect to the Time. 


F Deed be delivered before or after the Day of the Date of it, yet it is good 5 
but if it be delivered before it be ſealed, it is good for nothing; and where it is delivered 
before the Date, yet in the Pleading of i it, it muſt not be lo ſet forth. 2 Co. 4. Plow. 492. 

Co. 11 
Y But if 2 Time be ſhewn of the Delivery, it ſhall be taken to be deliverail at the Time of 
the Date of it. 3 Leon. Caſe 227, 357. 

If a Deed be dated 1 5th November 23 Elix. and is not ſealed or delivered till the 18th No- 
| vember 26 Eliz. yet it is good; and he who made it may not plead Non eſt factum to it, but 
if there be Occaſion, perhaps by a ſpecial Plea he may help himſelf. Cro. Zac. 136. 

If a Deed be made by two, and one Delivers it one Day, and the other another Day, this 
is Good: And prima Jacks every Deed ſhall be intended to be delivered the Day of the Date 


of it. Latch 61. 


If three ſeal a Deed at one Time: and a fourth at another Time, and then it is delivered 
by them all, it is not the Deed of any of them till the Delivery. Cro. Car. 263. 

If an Obligation be dated the firſt of May, and the firſt of June following the Obligee makes 
| a Releaſe dated the firſt of March, and delivers it the firſt of June; by this the Obligation is 

not releaſed. Cro. Eliz. 14. 

If an Obligation be made with a Condition to do fomethiog by a Day, and the ng mon 
is not delivered at the Time, ſo that it is now impoſſible to be done; in this Caſe the Condi- 
tion will be gone, and the Obligation ſingle. Zelv. 33, 138. 

A Deed takes Effect by the Delivery, and be the Delivery before or after the Date, it is ot 
material; and if delivered before the Date, and one of the Parties dies before the Date, yet 
the Deed is good, 2 Co, 4. 


Fourthly, 07 de livering Deeds nwith Rope to the Place. 


T HE Delivery of a Deed is always: k intended to be in the Place where it is made, 
Plow. 497: | 
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Deeds in general. 


If a Man pleads a Releaſe, or other Deed made at ſuch a Place, wiz. at D. in the County | 
of M. he ſhall not ſay it was delivered at any other Place than where | it bears Date. Perk. * 


"and therefore if an Action of Debt be brought by Amed e and they declare, that 2 
the Adminiſtration was committed to them in London, and the Letters of Adminiſtration 
bear Date in another Place, and in another County, the Declaration ſhall abate; for he who 
pleads a Deed is not to vary from the Place where it bears Date; but he againſt whom a 
Deed is pleaded may ſay it was made by Dureſs of Impriſonment at another Flace and in an- 


other County than it bears Date. Perk. F. 151. 


Fifthly, 07 delivering Deeds with Reſpe? to the Order and Manner of the Delivery : 


F I have ſealed my Deed, and after 1 deliver it to him to whom it is made, or to ſome 
other by his Appointment, and ſay nothing; this is a good Delivery. 
So if I take the Deed in my Hand, and uſe theſe or the like Words, Here take vim, or 
this will ſerve; or I deliver this as my Deed, or I deliver him to you; theſe are Deliveries. 

So if I make a Deed of Land to another, and being upon the Land, I deliver the Deed to 
him in the Name of Seiſin of the Land; this is a good Delivery. | 
So if the Deed be ſealed, or lying in a Window, or on a Table, and I uſe ho or the like 
Words, There be is, take it as my Deed; this is a good Delivery, and perfects the Deed; 

for as a Deed may be delivered by Words without Deeds, ſo may it alſo be delivered by 
Deeds without Words. 9 Co. 137. Dyer 192, 167. Co. Lit. 36, 49. 35 Af. pl. 6. | 

But if a Man ſeals and acknowledges before a Mayor or other Officer appointed for that 
Purpoſe a Writing provided for a Statute of Recognizance, this Acknowledgment before 
ſuch an Officer ſhall not amount to a Delivery of the Deed, ſo as to make it a good Obliga- 
tion, if it happens not to be a good Statute or Recognizance. Adjudged T. 37 Eliz. B. R. 

If one ſeals and delivers a Deed to L. to be delivered to the Obligee, who refuſes it, but 
L. leaves it at the Place; this is a good Delivery, and a good Deed. Anderſ. Caſe 8. Dy. 1. 

Co. 11 
1 If a Patrod draws a Preſentation in Writing, and puts his Seal to it, and eaves it in his 
Study, and the Party for whom it is happens to get it, without the Privity or Licence of the 
Patron, and bings it to the Biſhop, and he is ns ha inſtituted or inducted; yer it is all 
void. Yelv. 5. | 

Where a Deed by the firſt Delivery of it is good, though it be not good to paſs the e Thing | 
granted, the ſecond Delivery of ſuch a Deed is void. 

And therefore if one who has right to Land in the County of L. is out of Poſſeſſion, makes 
a Leaſe, and delivers it by Letter of Attorney to the Attorney, to the Uſe of him to whom 
it is made; the Leſſor enters into the Land, and according to his Warrant delivers it; in 
this Caſe the Leaſe is void, becauſe delivered in the county of L. when he had nothing in the 
Land: And yet it was held, that although the firſt Delivery was void to paſs a Thing, yet it 
was his Deed, and the ſecond Delivery was void. Cro. Eliz. 483. 

If a Corporation makes a Deed to F. S. and a Letter of Attorney to F. Y. to deliver the 
Deed and the Poſſeſſion, (then in the Hands of two Tenants) the Attorney enters into the 
Poſſeſſion of one of them, and there delivers the Deed, and afterwards he dots the like in 


the Poſſeſſion of the other; this is without Queſtion good for the Land in the Poſſeſſion of the 


firſt, and ſo for the other, if they be only Tenants at Will; but if Tenants for Life or Years, it 
is doubtful, for a Deed may not have a double Delivery. Cro. Eliz. 18 1. 

If a Deed becomes void by Diſagreement, as where one covenants with two Covenantees 
to ſtand ſeiſed of Land, and one of the Covenantees gives Notice that he utterly refuſes, and 


thereupon the Covenantor raſes out his Name every where, and puts in another Name; this 


Delivery of a 
Deed as an 
Eſcrow. 


Deed will not be good without a ſecond Delivery of it. Moor, Caſe 448. 

The Delivery of a Deed as an Eſcrow, is where one makes and ſeals a Deed, and delivers 
it to a Stranger until certain Conditions be performed, and then to be delivered to him to 
whom the Deed is made to take Effect as his Deed. Cro. Zac. 86. | 

And ſo a Man may deliver a Deed, and ſuch a Delivery is good, but in this Caſe two 
Cautions muſt be heeded : 

Firſt, That the Form of Words uſed in the Delivery of a Deed i in this Manner be apt and p 

roper. 
. W That the Deed be delivered to one that is a Stranger to it, and not to the Party 
himſelf to whom it is made. Lane 6. Dyer 24. Cro. Jac. 86. Cro. Eliz. 8 35, 884, 520. 
The Words therefore that are uſed in the Delivery muſt be after this Manner: I deliver 


ibis to you as an * to deliver to the Party as 1 Deed, you Condition that be deliver you 
| "> 04 


—— 


Gb. . . 1. Deeds in general. 


20 l. for me; or upon Conditi:n bat he deliver up the old Bond be hath of mine for the ſame 
Money, or as the Caſe is; or elf- it muſt be thus: I deliver this as an Eſcrow to you to keep 


until ſuch a Day, &c upon Condition, that if before this Day he to whom the Eſcrow is made 


hall pay to me 10 l. or give lo me 4 Horſe to enfeoff me of the Manor ef Dale, (or perform any 
other Condition) that then you ſhall deliver this Eſcrow to him as my Deed. Kelw. 88. 
14 H. 8. 22. Perk. §. 140. 9 Co 137. Co. Lit. 36, 48. 3 Co. 835. Lane 6. 
| But if when I ſhall deliver the Deed to a Stranger, I ſhall uſe theſe or the like Words, 
I deliver this to you as my Deed, and that you ſhall deliver it to the Party, upon certain Condi- 
| tions; or I deliver this to you as my Deed, to deliver to him to whom it is made when he comes to 
London; in theſe and ſuch like Cafes the Deed takes Effect preſently, and the Party is not 
bound to perform any of the Conditions. Cro. Fac. 85. | | 
Ann Eſcrow muſt be delivered to a Stranger; for if I ſeal my Deed, and deliver it to the 
Party himſelf to whom it is made as an Eſcrow upon certain Conditions, Cc. In this Caſe 
let the Form of the Words be what it will, the Delivery is abſolute, and the Deed ſhall take 
Effect as his Deed preſently, and the Party is not bound to perform the Conditions; for In 
traditionibus Chartarum non quod dictum ſed quod factum eft inſpicitur. Fitz. Faits and Feoff- 
ments 4, 13, 15. Perk. §. 140, 141, 142, 138, 143. | ; 
| But in the Caſes before, where the Deed is delivered to a Stranger, and apt Words are uſed 
in the Delivery thereof, it is of no more Force until the Conditions be performed than if I 


had made it, and laid it by me, and not delivered it at all; and therefore in that Caſe, altho? 
the Party gets it into his Hands before the Conditions be performed, yet he can make no Uſe 


of it at all, neither will it do him any good. Bid. 
But when the Conditions are performed, and the Deed is delivered over, then the Deed 


ſhall take as much Effect as if it were delivered immediately to the Party to whom it is made, 


and no Act of God or Man can hinder to prevent this Effect then, if the Party that makes it 
be not at the Time of making thereof diſabled to make it. He therefore that is truſted with 
the Keeping and Delivery of ſuch a Writing, ought not to deliver it before the Conditions 
are performed, and when the Conditions are performed, he ought not to keep it, but deliver 
it to the Party according to the Authority to him given. 3 Co. 35: Fitz. Faits and Feoff- 


= ments 13. 3 | | | | 
Y For it may be a Queſtion, whether the Deed be perfect before he hath delivered it over to 


the Party according to the Authority given him. 


Although an Eſcrow is well delivered into a third Man's Hand, yet if either of the Par- 


ties to the Deed dies before the Conditions be performed, and the Conditions be after per- 


formed, the Deed is good, for there was raditio inchoata in the Life-time of the Parties, Eg 
poſtea conſummata exiſtens by the Peformance of the Conditions, it takes Effect by the firſt De- 
livery without any new or ſecond Delivery, and the ſecond Delivery is but the Execution 
and Conſummation of the firſt Delivery. And therefore if an Infant or Woman Covert de- 
liver a Deed as an Eſcrow to a Stranger, and before the Conditions are performed the Infant 
is become of full Age, or the Woman is become Sole, yet the Deed in theſe Caſes is not 


become good]; and if ſhe be Sole at the firſt, and Covert at the laſt, yet it is good, and not 


avoided by the Marriage; and yet if a Diſſeiſee makes a Deed purporting a Leaſe for Years, 
and delivers it to a Stranger out of the Land as an Eſcrow, and bids him enter into the Land, 


and deliver it as his Deed, and he does ſo, this is a good Deed, and a good Leaſe; ſo that 


to ſome Purpoſes it has Relation to the Time of the firſt Delivery, and to ſome Purpoſes 
not. 3 Co. 35, 36. Perk, F. 9. | ; | 
In Caſe where a Deed is meerly void, and takes no Effect by its firſt Delivery; as where 


a Woman Covert ſeals and delivers a Deed, or the like, and ſhe after being Sole after her Huſ- 


| band's Death delivers the Deed again, in this Caſe the Deed is become good. 


So where a Deed originally good doth become void by Matter ex poſt facto, as by breaking 


the Seal, or the like, if the Party to the Deed ſeals and delivers it again, by this Means the 


Deed is become good again, | 


But regularly there may not be two Deliveries of a Deed, for where the firſt Delivery takes 


any Effect at all, the ſecond Delivery is void. Perk. $. 154. 11 Hl. 6. 24. 
And therefore it is held, that an Infant, or a Man by Dureſs of Impriſonment, makes, 
ſeals and delivers a Deed, Sc. (in which Caſes the Deed is not void but voidable) and after 
the Infant being of full Age, or the Man impriſoned being at large, delivers this Deed again 
the ſecond Time; this ſecond Delivery is void, Debile fundamentum fallit opus. Perk. F. 154. 
5 Co. 119. Cro. Eliz. 37, 483. Dyer 31. | | 
So if a Man be diſſeiſed, and makes a Leaſe for Years in Writing, and delivers the Deed, 
and after delivers it upon the Ground; this ſecond Delivery is void, for the firſt Delivery 
made it his Deed; but if he had delivered it as an Eſcrow to be delivered as his Deed upon 
the Ground, this had been a good ſecond Delivery. Co. Lit. 48. 
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Parts of Deeds. 


— 


Although a Writing or Eſcrow that is not ſealed and delivered in Manner as old, may 
not be uſed nor pleaded as a Deed, yet it may ſerve and be uſed as an Evidence and Proof of 
the Agreement contained therein; and whatſoever may be done by Word without Writing, 
may much more and better be done by Nins unſcaled « or ſealed, though it be not deliver- 


ed as aforeſaid. 


Cc HA P. V. 


Ok the fozmal o conſtituent parts of Deeds, and the : 
Ceremonies uſed on the Execution thereof, 


SECT. I. 
of the Parts of Deeds in general. 


1. The external or material Part, that is the Vellum, Parchment or Paper, Writing | 
and Wax, which are treated of in the laſt Chapter, §. 2, 3 10. as Things incident 40 a good 


Deed. 165, 166, 231. 
2. The internal or intellectual Part, that is, the Senſe, Virtue and Operation of the Words 


therein contained, relative to the Matter intended to be conveyed, c. which is chiefly the 


| I N every Deed there are two conſiderable Parts: 


Subject of this Chapter, treated under the formal and conſtituent Parts of Deeds. 


Deeds for the moſt part conſiſt of theſe formal and orderly Parts, viz. the Premiſſes, Ha- 
bendum, Tenendum, Reddendum or Reſervation, Condition, Warranty and Covenants; but all 
theſe are not eſſential Parts of a Deed, for a Deed may be good although it has not all 25 : 


Parts, or it be not drawn and made in ſo formal and n a Manner. 


— 


8 E c E. II. 
Of the Premiſſes. 


(4) Premiſes, ar. 


'T] HE Premiſſes of a Deed i is all the Forepart of the Deed, or all that is written i before 


the Habendum. 
And yet the Word Premiſſes is ſometimes taken for the Thing granted, &c. by a Deed; | 


as, in the Habendum, &c. after a Recapitulation of the Things granted, Sc. it is uſual to 


ſay, And all and ſingular other the Premiſſes hereby granted, &c, 
A Man makes a Leaſe for Years of a Farm, (except one Cloſe called N.) the Leſſee cove- 


nants to do ſeveral Things concerning the Premiſſes ; the Word hong, ts ſhall not extend to 
the Cloſe excepted, but only to that which is Ne. 11 Co. 50. b. 51. a. : 


(B) The Office of the Promiſſes 


HE Office of the Premiſſes i in a Deed is twofold : op Le 
Firſt, To name rightly the Perſon who makes the Deed ; as the Feaſſor, Donor, Leſ- 


for, &c. and the Perſon to whom it is made; as the Fcoflce, Donee, Leſſce, &c. Concern- 

ing this ſee the laſt Chapter, F. 5, 6. & infra, 203, 207. | 
Secondly, To comprehend the Certainty of the Thing to be conveyed by the Deed, either 

by expreſs Words, or ſuch as by Reference may be reduced to a Certainty ; (and as to this 


ſee the laſt Chapter, F. 9.) 
The Premiſles is to expreſs the Certainty of the Thing granted, and the Habendum i is to 


expreſs the Quality of the Eſtate. 

A Bargain and Sale by Indenture without expreſſing to «hom, although the Habendum be 
to A. B. who is Party to the Deed, is not good; becauſe the Office of the Habendum is only | 
to limit an Eſtate, and not to give any Thing, and there ought to be Grantor and Grantee in 


the Premiſſes of the Deed, otherwiſe it is void. Cro. Elis. 903. * 6. 38 5: Pl. 15. Moor, 
Caſe 12 36. 1 
| 8 There 


— 
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There is a Diverſity between an Eſtate implied in the Premiſſes, and an Eſtate expreſſed; 

for if A. grants a Rent to B. generally, this by Implication and Conſtruction in Law is for 

Life: But if the Habendum is for Years, this is good, and qualifies the Generality and Impli- 

cation of the Premiſſes. 2 Co. 14. 4. 24, 25. 8 Co. 154. * 170. Co. Lit. 183. 2 Koll. 
Abr. 65, 66. Cro. Eliz. 254. 


The Premiſſes ſhall ſtand although the Habendum is repugnant thereto and void; as if a 


Man enfeoffs another, and in the Premiſſes gives to him and his Heirs, Habendum tobe 
Foaoſtee and his Heirs for twenty Years or Life; this Deed ſhall take Effect by the Pre miſſes, 
and not by the Habendum, for by the Premiſſes and Livery a Fee is given, and the Haben- 
dum is void. 2 Co. 23. b. 24. 4. 

If in the Premiſſes I enfeoff A. and B. of two Acres, Habendum one of the Acres to 4. 
and the other to B. the Habendum is void. 3 Leon. 126. Caſe 178. vide Hob. 172. 

If a Man grants a Term Habendum after his Death, this paſſes by the Premiſſes; for the 
Premiſſes are ſufficient to carry it, and the Habendum ſhall not deſtroy 1 it. Cro. Eliz. 255. 


24. 27. "Oe 272. 
(c) The Contents of the Proves. 


S the Premiſſes | in a Deed is all that is written before the Habendum, it generally con- 
A tains, (1) The Date, (2) The Parties Names and Deſcription, (3) The Recital, (4) The 
Conſideration, (5) The Receipt, (6) The _ Sc. (7) The Things granted or — 
and 10 The e 


(D) The Date. 


Tur Date of a Deed i is the Deſcription of the Time in which the Deed is made, which 
is done by the Day of the Month and the Year of the King's Reign, or the Year of our 
Lord, or by both the Year of the King's Reign and Year of our Lord. 
Ir is either placed at the Beginning of the Premiſſes, or at the End of the Conſequence © or 
Concluſion of the Deed, 
In Deeds indented it is ſeldom (if ever) put any where elſe but at the Beginning, thus : 
This Judenture made the 26h Day of March in the 19th ear of the Reign of, &c. and 


in the Year of our Lord 1746. 
But in Deeds Poll the Date is uſually in the Concluſion, or the In cujus ret Ti . 


1 &c. 


Anciently the Date of a Deed was many Times omitted, and the Reaſon thereof was, 


that the Limitation of Preſcription or Time of Memory did often in Proceſs of Time 
change; and then it was held for Law, that a Deed bearing Date before the limited Time 
of Preſcription was not pleadable, and therefore they made their Deeds without Date, to the 
End they might alledge them within the Time of Preſcription. But the Date of Deeds was 
commonly added in the ho of Edward the Second and Edward the Third, and ſo ever 


| a Co. Lit. 6. 4. 


(E) The Parties Names and Addition or Deſeription. 


T H E Parties or Perſons contracting are the very efficient Cauſes of the Inſtruments or 
Deed of Conveyance, for by their Conſent they are agreed upon and made. 
And ſuch Perſons are either active or paſſive. 

1. An active Perſon in a Deed is he who makes it, or gives, grants, enfeoffs, de miſes, 
teleaſes, confirms, parts with, covenants or promiſes any Thing, or ſhortly he who makes 
any Contract or Bargain to or with any other, and is named according to the Contract: As 
the Donor, Grantor, Feoffor, Leſſor, Releaſor, Confirmor, Bargainor, c. 

2. A paſſive Perſon in a Deed is he to whom it is made, and who takes thereby, who is 
likewiſe differently named, according to the ſeveral Natures of the Contracts to or with bow 
made; as Danee, Grantee, Feoffee, Leſſee, Releaſee, c. 

In regard to the Parties two Things are to be particularly obſerved, viz. their Capacities 
and Names, Addition or Deſcription. 

Firſt, As to their Capacities, the active Perſons who make any Deeds ſhould be Perſons 
able to do it, or void of all Impediments, either Natural or Civil. Of which ſee the laſt 

Chapter, F. 4. And the paſlive Perſons to whom Deeds are made ſhould be no ways diſabled 
to take by Deed, Of which ſee the laſt Chapter, F. 6. p. 207 
And Secondly, 'As to the Names and Addition or Deſcription of the Parties, it is requi- 
ſite that they ſhould be certainly named by their Names of Baptiſm and Surnames, with law- 
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ful and ſufficient Additions of Place, Eſtate, Degree, Myſtery or Occupation, to diſtinguiſh 
them from all ocher Perſons of like Name, whether ſuch Perſon be King, Prince, Duke, Mar- 
quis, Earl, Viſccunt, Baron or Lord, which are Names of great Nobility and Honour: Or he 
be a Baronet, Knight, Eſquire or Gentleman, which as a Diſtinction are termed Names of leſs 
Nobility or Honour: Or he be a Teoman, Husbandman, Artificer or Labourer : Or elſe if he 
be any eccleſiaſtical Perſon, as Archbiſhop, Biſhop, Archdeacon, Dean, Parſon, Vicar, Clerk, &c. 
Or if it be any Corporation, or Body Civil or Politick, having Covent and common. Seal; 
as Bailiff and Burgeſſes, Mayor and Commonalty, or other Fraternity, Cc. See the laft 
Chapter, F. 5. P 203. H. 7. P. 212. | „ | | . 
The Names and Beſcriptions of the Parties are generally written in this Manner: This 
Indenture made, &c. Between A. B. of be Pariſh of or of S. (a Town or noted 
Place) in the County of Gent. of the one Part; and C. D. of the ſame Place, or of the Pa- 
riſh of (Sc. as the Caſe is) in the County of —— Yeoman, of the other Pari. For more 


Examples ſee the ſecond Part. | 
(F) The Recital. 
Recital, what. . is the Setting down or Report of ſomething done before. 
As of Deeds, WIls, Sc. ſhewing the Derivation of a Title intended to be conveyed, 
and of many other Things. Of which ſee the ſecond Part, Tit. Recital. 5 
The Recital uſually follows the Names and Deſcriptions of the Parties thus: Between 
A. B. of, &c. and C. D. of, &c. Mhereas one V. S. late of, &c. in and by bis loſt Will 
and Teſtament, bearing Date the Day of —— which was in the Year, &c. (after Payment 
of his Funeral Expences, Ec. therein particularly mentioned) did give, &c. Relation, &c. 
And whereas, &c. See the Second Part. | 8 
Where needl- When a Man is to take any new Eſtate from the King of a Thing whereof there is an Eſtate 
ful or not. in Being, there the former Eſtate, if it be good and of Record, muſt be rehearſed and recited 
in the Deed, or elſe the ſecond Grant will not be good; but in caſe of a common Perſon 
there needs no ſuch Recital; neither when a Man is to derive an Eſtate out of a former, or 
| aſſign over a Term of Years, is it needful there ſhould be any Recital of the former Eſtate 
in Being. Shep. Touch. 76. Yet it is frequently done. | | LO tn, 
Where Miſ- If one recites or rehearſes an Eſtate made for Term of Years, and then after grants over 
recital will that Term to another, and miſtakes in the Recital, this Miſtake may make all void. DE 
hurt a Deed. As if a Hieri Facias come to a Sheriff to levy a Debt, and he by Writing recite, that the 
| Defendant hath a Term of Years, and then grants over that Term to another, and miſtakes 
in the Recital, this Miſtake may make all void; as if a Fieri Facias comes to the Sheriff to 
levy a Debt, and he by Writing recites that the Defendant has a Term of Years, and ſuppoſes 
it to begin 1 Maii 2 Fac. when in Truth it begins the 2oth of Auguſt, and then ſells the fame _ 
Term; in this Caſe the Sale is void, but if he adds theſe Words in the Deed, And all the In- 
tereſt that the Defendant had in the Land; or if he ſells it for a certain Number of Years only, 


this Grant may be good notwithſtanding the Miſrecital. Shep. Touch. 77. | 

If one recites a former Leaſe to be made ſuch a Day to J. S. and then makes a new Leaſe _ 

to begin after the End of the former Leaſe, and miſtakes the Date of the old Leaſe; in this 
_ Caſe the Deed is good notwithſtanding the Miſtake. id. | Ls, | 

If one grants a Reverſion, and in reciting the Leaſe in Poſſeſſion miſtakes the Date of it only, 
and recites all the reſt truly; this will not hurt the Grant, no more than where a Man recites 
that ſuch Land came to him by Forfeiture, and then grants it by Name, for in this Caſe altho*. 
it did not come to him by Forteiture, but by Surrender, yet this Miſtake will not hurt; and 
yet in Caſe of the King ſuch a Miſrecital may make the Grant void. Shep. Touch. 77. 

If I grant to F. S. all the Lands in Dale which I purchaſed from 7. D. or which came unto 
me by Deſcent from F. D. or I give all my Goods to J. S. which I have as Executor to F. D. 

and in Truth I have no ſuch Lands or Goods, but I had them by ſome other Means, or of 
ſome other, in theſe Caſes and by this Miſtake the Deed is void; but if I grant to J. S. all my 

Lands in Dale by Name, as Whiteacre, which I purchaſed of J. D. and in Truth I did pur- 
chaſe them of another, in this Caſe this Miſtake will not hurt the Deed ; ſo if. I grant twenty 
Loads of Wood in Dale in the great Wood which I had of the Grant of my Father, but of 
the Grant of another, in this Caſe the Grant is void. Bid. | ; 

If I recite by my Dced, that I am poſſ-fſed of ſuch an Intereſt in certain Lands, and aſſign 
it over by the ſame Deed, and thereby covenant to perform all Covenants in the Deed, if I be 
not poſſeſſed of ſuch Intereſt the Covenant is broken. Leon. Caſe 164. | - 

A Recital often is put at the End of the Parcels, of which vide poſt. 241. 


Where placed. 
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Ch. 5. 5. 2. 


(G) The Conſideration. | ” 1 


| T HE Conſideration is the Motive or Cauſe why a Deed is made. Conſideration, h 
15 It may be of Money, Goods, natural Affection, Ec. which is moſt commonly and What. 9 
properly expreſſed in the Premiſſes, though it may be put in the Conſequence, and in ſome 
Caſes it may be omitted. 1 Weſt. Symb. H. 55. | 
If in the Premiſſes it is expreſſed in this Manner: This Indenture made, &c. Be⸗ | | 
tween, &c. (Whereas, &c. if there be Recitals) TUitneſſeth, bat for and in Conſide- | 
ration of the Sum of =—— Pounds of lawful Britiſh Money by him the ſaid C. D. to him the ſaid ; 
A. B. in Hand paid, before the Sealing and Delivery of theſe Preſents. 
See more concerning Conſiderations in the next Chapter, where each Sort of Deeds are par- 
ticularly treated. SD | | | | 


(H) The Receipt. 


General Receipt for the Conſideration is ſufficient ; but if the Sum is large, as a valu- 

A able Purchaſe for the Land, there if the Deed is called in Queſtion whether fraudulent 

or no, it is abſolutely neceſſary to prove either Payment of the Money, or a Receipt under 

Hand and Seal, or elſe endorſed on the Back of the Deed. 1 Leon. 130. Moor 304. 

1 Lev. 38. 3 | ns 

The Receipt for the Conſideration Money is uſually contained in the Deed thus: For 

and in Conſideration of the Sum of —— Pounds of lawful Money of Great Britain, by him the 
| ſaid C. D to bim the ſaid A. B. in Hand paid, before the Sealing and Delivery of theſe Preſents ; 
the Receipt whereof he the ſaid A. B. does bereby acknowledge, and thereof acquit and diſcharge 
the ſaid C. D. bis Heirs, Executors and Adminiſtrators. | 
Yet notwithſtanding this Sort of a Receipt is contained in the Premiſſes of the Deed, it is 
the common Practice likewiſe to endorſe a Receipt, which is ſigned by the Receiver, and 

witneſſed. See the Form in the ſecond Part, : 


(I) The Gift, Gr tis. 


8 * CH Words muſt be uſed in every Inſtrument, as the Nature of the Contract requires 
MD they ſhould be agreeable to ſuch Words as are requiſite and expreſſed in the other Parts 
of the Deed. | 
In Feoffments, Feoffavi, Dedi, or Conceſſi; or Math given, granted, enfeoffed and confirmed; 
and by theſe Preſents Doth give, grant, enfeoff and confirm, &c. 
In a Bargain and Sale, Barganizavi & Vendidi. Or thus: Hath granted, bargained and 
ſold ; and by theſe Preſents doth grant, bargain and ſell. | 
The Words Demiſe and Grant have been adjudged to amount to a Bargain and Sale with- 
out other Words. Vent. 141. Mod. 1. Cro. Eliz. 166. „ 
Sometimes the Word Grant is left out, becauſe it amounts to a general Warranty without 
a ſpecial Covenant. Shep. Prec. p. 73. | | 
Although it is good and very proper, that the Words Bargain and Sale ſhould be in the 
Deed, they being che Words mentioned in the Statute of Inrolments, or the 27 H. 8. c. 16. 
yet they are not abſolutely neceſſary, for other equivalent Words may be uſed to take Effect 
by that Statute : For whatſoever Words upon valuable Conſiderations would have raiſed an 
Uſe at Common Law, the ſame amount to a Bargain and Sale within the Statute ; as, 
Where a Man by Deed indented and inrolled covenants in Conſideration of Money to 
ſtand ſeiſed to the Uſe of his Son in Fee; this by Reaſon of the Inrolment is a good Bargain 
and Sale, and yet there is not one Word of Bargain and Sale in the Deed. 2 Inſt. 672. Carter 
66, 78. Cro. Jac. 210. Cre. Eliz. 166. . 
= _ Path given, granted and confirmed; and by theſe Preſents Doth give, grant 
and confirm. 8 
In Leaſes. Path demiſed, granted and to Farm leiten; and by theſe Preſents Doth de- 
miſe, grant and to Farm let and ſet. | Ds Os | | > 
la a Leaſe and Releaſe, | 8 3 | 
Firſt, As to the Leaſe, or rather Bargain and Sale. Häth granted, bargained, and ſold ; 
and by theſe Preſents Doth grant, bargain and ſell unto the ſaid C. D. his Executors, - Admi- 
niſtrators and Aſſigns. | _ 5 | 
The Word Grant will make the Land paſs by way of Uſe. 2 Mod. Rep. 252, 253. 
If the Words Bargain and ſell, in Conſideration of Money be in the Leaſe, an Uſe will 
ariſe by the Statute of Uſes. SN 8 IE 
So if in Conſideration of Money one doth Demiſe, &c. Mad. Rep. 262, 263. 


Secondly, 
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8 As to a Releaſe, Remif or r ; or Math granted, 3 ſold, 1 | 
releaſed, and for ever guitted claim and confirmed; and by theſe Preſents Do grant, bargain, 
ſell, remiſe, releaſe, and for ever quit-claim and confirm. 

The Words Remiſe, Releaſe, and Quit-claim, are neceſſary i in every Releaſe ; > they are e Lu 5 
tleton's Words in $. 445. 

But there are other Words of Releaſe, as Sako & Acquietare. | 

So likewiſe if the Leſſor grants to the Leſſee for Life, bat he ſhall be diſcharged of the | 
Rent, this is a good Releaſe. Lit. F. 532. Co. Lit. 264. 6. 

In a Confirmation, Confirmavi, Ratificavi; or Dave granted, ratified and confirmed ; 
and by theſe Preſents Do grant, ratify and confirm unto (the ſaid) C. D. (of, &c.) | 
The Word Demiſe may amount to a Confirmation, Lit. Rep. 270. Plow. 187. Dy. 178. 

The Words Dedi, Conceſſi & Confirmavi, are as good, and Work without Livery. Lit. | 


Ten. F. 531. Lit. Rep. 270. Co. Lit. 301. 2 Sand. 96, 97. 
Volo, that the Leſſee for Years ſhall. have for his Life, is a good Confirmation. Lit. Rep. 


270. ö 
In a Surrender. Dave granted and furrendered, 4 and by theſe Preſents Do grant and 


ſurrender to, &c. 


In an Aſſignment. path granted, bargained, ſold, aſſigned and ſet over; and by theſe | 


| Preſents Doth grant, Bargain, ſell, alien and ſet over. 


For more relating to Words required by Law, ſee the laſt Chapter, F. 9. p. 225 85 
(K) 77 he Things grated or conveyed. 


S to the Matters, Things and Facts, of which Inſtruments are to be amide, 1 bens in 
the laſt Chapter, F. 8. made a copious Diviſion, and in F. 9. treated of apt Words re- 
quired by Law to expreſs.thoſe Things, therefore leſs is neceſſary to be mentioned here. 
I being now come to that Part of the Premiſſes where the Things conveyed are named 
nd deſcribed, it may be proper to make the following Obſervations: 5 
Firſt, All that 3 is conveyed muſt be ſet down; for if any Thing more be put down i in a the 
Habendum than is in the Grant in the Premiſſes of the Deed, it will not paſs. 
Secondly, The Things conveyed ſhould be ſet down in Order. 
1. The more worthy Things before the leſs worthy ; as a Manor before a Me ge, 3 
Meſſuage before Land, Arable Land before Meadow, and Meadow before Paſture, Sc. 
2. General Things before ſpecial Things. . 
3. Particular Things after this Order: (1) A Meſſuage, (2) A Toft, ( 3) A Mill, (4) 
Barns and Out-buiidivgs, (5) Gardens, (6) Orchards, (7) Arable Land, (8) Meadow, (9) 
Paſture, (10) Wood, (11) Furze and Heath, (12) Commons and Rents. A 
This is not neceſſarily required, for a Deed may be good in Law if they be otherwiſe 
laced, | 
E Thirdly, If there be a Certainty in the Thing granted, as it is deſcribed, and it can by any 
circumſtantial Matter within the Grant be found out, although there be not an orderly and 
formal Deſcription of it by the Quality of the Thing, the Boundaries, Cc. yet the Deed 
herein may be good, and the Thing may paſs well enough. 
However, it is beſt that the Things granted be carefully ſet down, and certainly deſcribed, 
by the Quality, Quantity and Situation thereof, and by any Thing elſe that may aſcertain it; 
for Omiſſions and Miſnaming of Things are dangerous; and if any Thing granted be alto- 
gether incertain, and not reducible to a Certainty, the Grant will be void 1 in that Part, and 
nothing will paſs. | 
Feurthly, Any Thing may be granted by the Name whereby it is and has been uſually 
called within nine or ten Years, CT Mt it be an improper Name, or not its farſt or true 
Name. 
Fifthly, By the Grant of any Houſe, Land: or the like Thing in Poſieſſion, the Reverſion 
thereof, and the Rent reſerved upon any Eſtate made thereof, will paſs. 
Sixthly, If the Thing granted be named only in the Habendum and not in the e 
it will not 2280 | 
\Seventhly, By the ſame Words as Things may be excepted. they may be arkithed; | | 
This Part of the Premiſſes follows the Words of the Grant or other Deed, thus : path 


granted, &c. and by, &c. Doth grant, &c. unto the ſaid C. D. his, &c. All that Me Haage 


or Tenement, &c. with their and every of their Appurtenances, filuate, lying and being in E. 


in the Pariſh of F. in the County of G. late in the Tenure or Occupation of H. and now in the 
Tenure or Occupation of, &c. adjoining 22 8 888 zo, &c. together with, &c. Jide a great 
Variety of Forms in the ſecond Part. EE 


ES * 


CE. _— 


— — 


It is uſual in this Part of the Deed after the Grant of the Things in particular, and before 
the general Words, (as well as after the Names and Additions of the Parties before men- 
tione'i) to interpoſe by Way of Recital, from whom the Lands, c. came to him that 
makes the Deed, in this or the like Pa (All which ſaid Premiſſes were heretofore in the 
 Poſſ: ion of one L. M. and by him conveyed to O. B. and bis _—_ by whom the ſame were 9 
terwards conveyed to the ſaid A. B. and his Heirs, 

For more Examples fee Vol. 2. 

5 to Recitals, obſerve, that, | 

It is very neceſſary, that a Recital ſhould be in the Premiſſesi in one of the Places before 
e to ſhew how the Land came from one to another, whereby the Grantee may 
know how to make good his Title to it; but where he has all the Title Deeds in his own 
Hands, there is no Need of ſuch Recital. 

2. Great Care ought to be taken where any ſuch Recital or Ra is made, that it ba ; 
truly and rightly done, otherwiſe it will do more Hurt than Good. | 

3. The Deed is good without any ſuch Recital. a 

The general Words uſed after the particular Words are ſafe and beſt to be uſed, for it is | 
better to have too many than too few Words, The general Words ſometimes begin | : 
And all Houſes, &c. Vide Vol. 2 | | | 
And ſometimes the Words, and all the Eſtate, &c. are added; but this ought only to | 
be when he who makes the Deed parts with all the Eſtate ; for when he only grants a leſſer - _ 
Eſtate out of a greater, then to add ſuch Words would be unreaſonable and inconſiſtent. | 

This Part of the Premiſſes generally concludes with theſe TIO OR with all | 1 


5 Deeds &c. Vide Vol. 2. | 3 


As to the Grant of Deeds in this Manner, obſerve, 
1. That however Deeds generally will follow the Land, and without granting them the 
Purchaſer will have them, yet it is not amiſs to uſe this Clauſe, for one cannot be too ſure 
and cautious. | | 
2. It is reaſonable, that the Purchaſer ſhould have all the Deeds, unleſs the Seller have 
more of the ſame Land, for then it is reaſonable, that he keep them to defend the Title of 
his own Land, or vnleſs he has granted them away. 
Where the Title Deeds concern other Lands beſides theſe now conveyed, the Vendor uſu- 
all y grants 18 85 of ſuch Deeds, | 4 


() The Exception. 


T HE Exception is is a Clauſe whereby the Donor, Feoffor, Grantor, or other Perſon con- 1. Exception; 
tracting, excepts or takes a particular 9 out of a general Thing granted or con- what. 
veyed. 
The Thing excepted i is exempted, and does not paſs by the Grant, neither is it Parcel of 
the Thing granted; as if a Manor be granted excepting one Acre thereof, hereby in Judg- 
ment of Law that Acre is ſevered from the Manor. 

An Exception excepts clearly, but a Saving does not. Carter 99. 

A Saving never amounts to a Gift of any Thing. T. Raym. 39. 

An Exception out of an Exception, or a Saving out of a , makes a Thing as if! it had” | 
never been pine. hae Cro. Eliz. 372 pl. 19. | 


Rules and Rivet concerning Exceptions in Deeds, 
Rule r. 


It muſt be of ſuch T 2 as Fr who makes the Exception « may have, and does belong to bim. 
Poor if the Exception be of ſuch a Thing as the Grantor cannot have, nor does belong to 
him by Law, as if a Leſſee for Years aſſign over all his Term in the Land, excepting the 
Timber-Trees, Earth or Clay, this Exception is not good. Shep. Touch, 79. 5 Co. 12.6. f 
But if a Leſſee for Life makes a Leaſe for Years, or Leſſee for twenty-one Years makes a fg bf 
Leaſe for twenty Years; or Tenant by the Curteſy, or in Dower, grants over their Eſtate, 
_ excepting the Timber-Trees: theſe are good Exceptions. | | if 
And if a Leſſee for Life or Years opens a Coal Mine, and then aſſigns over his Eſtate, . 
b the ane, or the Profits thereof; theſe are void — * Touch. 79 i 


Of what it 
may be. 


10 


Vol. I. : | Qq q | Rule 21 


Pꝛemiſſes. 


Of what it 
muſt be. 


- other Lands in Lambburſt than the ſaid Manor, the Exception is void. 


| Rule 2. 
Tt muſt not be the whole Thing OTE] but a Part thereof only. 
An Exception that goes to the whole Thing granted or demiſed, is a void Exception. 
Cro. Eliz. 6. pl. 2. 244. "pl. 1 | 
As if one grants all his Le in Ke except the Manor of ate and he has no 
Cro. Eliz. 6. 


A Man cannot grant an Eſtate, and reſerve a Part of the Eſtate; as, to make a Feoſfment | 
in Fee, and reſerve a Leaſe for Life; or grant an Advowlon, and reſerve the Preſentation 


for his Lite. Shep. Touch. 7 
The cs Has muſt be of Part of the Thing, and not of Part of the TE: 
Rule 3. 


The Thing that is excepted muſt be Part of the 7. bing granted before, cit not of ſome other 


Thing. | 
The Exception is always of a Thing granted, and a Thing in Ne, and not of a new Thing, 


which was not before mentioned or granted. Dyer 59. 9. pl. It. 


If the Exception be of another Thing than the Thing granted ; as if one e gravts a Manor 
or Land, excepting Twelve-pence, or excepting the 7ithes, or excepting one Acre of Ground 


which is no Parcel of the Manor or the Land before granted. 
Or if one grants the Land deſcended to him on the Part of his F ather, excepting the Land | 


deſcended to him on the Part of his Momer 4. theſe e are void. Shep. Touch. 78, 79. 


| Rule . 
The 7 mier excepted muſt be of fuch a T. Bing 6 as may be ſreered from the T _ granted, ard not 


of inſeparable Incidents, Dyer 59.8 


Exceptions of ſeveral Incideats are good. 
But if inſeparable Incidents; as if a Manor be armed, Siepe the Court. e $f 


Land be granted, excepting the Common appendant thereto belonging; theſe Exceptions 


are void. Shep. Touch. 79. 
A Grant of a Manor, excepting the Courts, is void, for a Manor cannot be without Courts, 


Hob. 101. 
But a Man may grant a Manor, excepting any of the Demeſnes and Services ſo as a real 


Manor, not a reputative Manor, be left. Hob. 170. 

If a Man has but one Cloſe in Dale, and he grants all his Lands 1 in Dale, excepting that one 
Cloſe, this Exception is void. Hob. 170. Moor, Caſe 1239. 

If a Man makes a Leaſe for Life of a Manor to which an Advowſon belongs, and he ex- 
cepts the Advowſon, if he grants over the Reverſion, the Advowſon will not paſs, be cauſe 
it is ſevered and diſmembered from the Manor, and thereby is become an Ad vowſon in 
Groſs. 11 Co. 30. 4. 

But if one has a Manor in which he has Parks and Fiſh- ponds, and he grants the Manor ſor | 
Life, except the Game and Fiſb, and afterwards grants the Reverſion of the Manor, by this 
the Game and Fiſh will paſs. 11 Co. 50. 5. | 

If I let my Rectory, excepting the Glebe, it is a void Exception: So of a Leaſe of a Manor, 
excepting the Demeſnes, for a Ay cannot be without Glebe, nor a Manor without De- 


meſnes. Winch 23. 
| Rule g. 


t muſt be of a particular Thing out of a general, or of a Part of an intire T bing and not of a 


Particular out of a Pat ticular, or the whole Thing itſelf granted. 


If the Exception be of à particular Thing out of a particular Thing ; as if one grants 
Whiteacre and Blackacre , excepting Blackacre; or grants twenty Acres of { Land by particular 
Names, excepting one Acre of them; theſe Exceptions are void. Shep. Touch. 79. 
For the Grant ſhall be taken moſt ſtrongly againſt the Grantor. Carter 104. | 
An Exception of a Thing granted by a ſpecial Name in the Premiſſes, is void; but it is 
good for a Thing granted in | the Premiſles by general Words; and although it is by Pres | 


Name excepted, yet the Exception is void. Moor, Cale 1236. 


A. lets to B. a Rectory for Years, excepting the Manſion- Houſe of the Rectory, ſaving to B. 
(the Leſſee) a Chamber; this is an Exception out of an Exception; ; Which is good, and ſhall 
make it paſs by Force of the Leaſe; for this Exception or Saving makes the Thing excepted, 
as if it never had been let: So a Saving out of a Saving, makes as if it never had been ex- 


Rule 6. 


cepted, and then it — by Force of the Leaſe at firſt. Cro. Eliz, 372. pl. 19. 
1 


Ch. 5. ö. 2. Pexuemiſles. 
5 5 Y Rule 6. ; 


An Exception muſt be conformable to the Grant, and not repugnant thereto. 


If it is repugnant to the Grant, it ſubvers it utterly and takes away the Fruit of it; as if How it muſt 
one grants a Manor or Land to another, excepting the Profits thereof; or makes a Feoffment be made. 


of a Cloſe of Meadow or Paſture, reſerving or excepting the Graſs of it; or grants a Manor, 
_ excepting the Services; theſe are void Exceptions. | | 

So if one grants his Houſe, Chambers, Cellars and Chops, excepting his Shops ; it is ſaid this 
is no good Exception. | | | 

And if one grants his Meadow and Paſture Grounds, except his Meadow Grounds; this Ex- 
ception is not good, no more than if one grants /wo Manors, or two Acres, excepting one of 
them. 5 | | | 
And yet if a Man makes a Leaſe for Years of a Mill, excepting the Profits thereof during 
the Life of the Leſſor; it is ſaid, this has been adjudged a good Exception. Sed. Q. For 
the Exception of the Profits of a Thing is the Exception in Effect of the Thing itſelf. Shep. 
Touch. 700 = | | 
Al ” 5.000 that croſſes the Grant, or is repugnant thereto, is void. Hop. 72, 170. Vi- 
de Moor, Cafe 1136. ? EE: | | | 
| : | Rule 7. 


The Thing excepted muſt be certainly deſcribed and ſet down. As, | 
It a Man grants all his Lands in Eſſex, ſaving, befides, or except his Lands in Dale; or all 
his Lands in Dale, excepting one Houſe or one Acre in certain; or one Houſe, excepting one 
Chamber in certain; theſe and ſuch like Exceptions are good. Shep. Touch. 78. | 
And if one grants a Manor, excepting one Tenement, (Parcel of the Manor) or excepting 
the Services of J. S. (who holds of the Manor) or excepting one Cloſe ; or excepting one Acre; 
or excepting the Advowſon Appendant; or excepting the Woods; or excepting twenty Acres of 
Wood; or excepting all the Groſs Trees; theſe are good Exceptions. id. 
And if one grants a Meſſuage and Houſes thereunto belonging, excepting the Barn, or ex- 
cepting the Dove- Houſe, it ſeems this is a good Exception; for they may paſs by the Grant 
of a Meſſuage, c. Shep. Touch. 78. 
And if one grants Land, excepting the Timber-Trees thereupon, or excepting the Trees 
thereupon ; or if a Man ſells a Wood, excepting twenty of the beſt Oaks, and ſhews which 
in certain; theſe are good Exceptions. Bid. | | 


So it one has a Man wherein is a Wood called: the Great Mood, and he grants his Manor, 


excepting all the VMoods and Underwoods that grow in the Great Mood, and all the Trees that 
grow elſewhere; this is a good Exception. - | : | 
And if one grants a Meſſuage and all the Lands and Tenements thereunto belonging, except- 
ing one Cottage; this is a good Exception. | 3 | 

| And if one grants a Reverfion, excepting the Rent; this is a good Exception of the Rent, 
and doth keep it from paſling by the Grant. 


So if a Man has a Rent-charge out of Land, and he releaſes his Right in the Land, except 


the Rent, the Exception is good. | 9 55 | 
So if the Lord releaſes to his Tenant Salvo Domino ſuo, &c. this is a good Exception. 
If one grants 4% his Horſes, except his bite Horſe ; this is a good Exception of the White 
Horſe. = LE 5 | | 
If a Man be ſciſed of a Manor, and leaſe it by Deed indented for Life, Exceptis && reſer- 
wvatis quod bene liceat to the Leſſor ſuccidere, dare & vendere omnes groſſas arbores in dicko ma- 
nerio creſcentes, Cc. it ſeems this is a good Exception of the Trees. Shep. Touch. 78, 

If A. lets all bis Land in D. other than Whiteacre, and all bis Land in 8. except Blackacre, 
for twenty-one Years, the Remainder to B. in Fee, except before excepted; I hold (ſays Tyrrel) 


Ihiteacre paſſes ; for the Grant ſhall be taken moſt ſtrongly againſt the Grantor. Carter 104. 


So that the Exception is void for Incertainty. _ Th 
A. lets the Manor of Sale, faving Wpbiteacre, to B. the Remainder to C. for twenty Years, 
ſaving Greenacre; the Remainder of all to D. except Dry Cloſe; the Remainder to Jobn a 


Selle of all, except before excepted. I think (ſays Tyrrel) in this Caſe. all paſſes to Joby a 


yle, except Dry Cloſe. Carter 104. = 6 . 2 | 

© Yet (ſays he) I grant, that if A. lets to B. all his Lands in Sale, ſaving ov reſerving; or ober 

than Ihiteacre, the Remainder to C except before excepted ; in this Caſe I grant #Þiteactre, 

is excepted, becauſe there is no Exception before, and the Exception would de vain and idle 
it it ſhould not be fo taken, Carter 104. | — 


A Man 
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Pꝛemiſſes. 


ws 


A Man made a Feoffment to divers Uſes, excepting two Cloſes, for the Life of the F coffor 


only: It was adjudged that theſe two Cloſes were excepted, and did deſcend (to the Heir at 
Law) either becauſe the Exception was good, though the latter Part of the Sentence, viz. er 
the Life of the Feoffor only, was void, and therefore to be rejected; or the whole Exception 


was void becauſe one intire Sentence; yet the Court agreed, that there was no Uſe limited of 


theſe two Cloſes, which were intended to be excepted ; for the Uſe was limited of the Ma- 
nor, Exceptis preexceptis, which excluded the two Acres; ; for although there were nor {ufi- 
cient Words to 3 them, there was enough to declare the Intention of the Feoffor to be 
ſo. ent. 106, 

If a 1 be made of a Manor, except Blackacre, to himſelf for Life only, Haben- 
dum, except before excepted, to the Uſe of B. in Tail, Blackacre ſhall not paſs to B. in Tail. 


Lev. 287. 
If a Man bargains and ſells his Land in D. except what he ſhall afterwards deviſe; this Ex- 


ception is void for the Incertainty. Hob. 72. 
If Woods whereof a Præcipe lies (by the Name of ſo many Acres of Wood) be Parcel of a 
Manor, and I leafe the Manor, excepting the Woods ; by this the Soil whereon they grow 


is excepted. 11 Co. 49. 5. Poph. 146. 
Buy the Exception of Hoods and Underwoods, the Soil itſelf whereon they grow is excepted, 


5 Co. 11. a. Poph. 146. 
But if I except all my Trees growing in. the Manors in that Caſe the Soil itſelf is not ex- 


cepted. 11 Co. 49. 5. Popb. 146. 

In Exceptions of Woods and Trees obſerve theſe ſix Thiogs; 

Firſt, That notwithſtanding they are excepted, they are Parcel of the 8 and by 
Demiſe for Years of the Manor they will paſs, becauſe the Freehold remains, and the Leſſor 
remains Tenant to the . but by a Demiſe for Life with ſuch Exception e contra. 


5 Co. 11. a. 6. 11 Co. 50. | 
Secondly, That where the Exceptions is of the Trees only, the Soil itſelf is not excepted; 


but only ſufficient Nutriment for the Trees. 

One lets a Tenement or Cloſe whereof was Wood, and commonly known by the Name 
of a Wood, and in the Leaſe was an Exception of all faleable Woods now growing, or which 
ſhall grow hereafter, which have been ſold by the Lord of the Premiſſes, with free Entry, 
Egreſs and Regreſs, for ſelling, making and carrying off the fame at all Times convenient 
in this Caſe the Soil was not excepted, but paſſed to the Leſſee, Cro. Fac. 524. 

. birdly, That the Leſſee ſhall have the Paſture growing under the Trees, vide the Caſe 
above. 
Fourthly, That the Leſſor ſhall have all the Benefit of the Trees. 11 Co. 50. 4. 

Fifthly, That he ſhall have the Fruits, and all other Profits of the Trees. 11 Co. 50. 

Sixthly, That where the Leſſor excepts the Trees, and afterwards he intends to ſell them, 5 
the Law gives to him, and to thoſe who buy them, Power, as an Incident to the Exception, 
to enter and view the Trees, and ſo cut them down and carry them away. Lex et, cuicunque 
aliguis aliguid concedit, concedere videtur & id. fine quo res ipſa eſſe non potuit, is a Princi ple in 


Law. 11 Co. 52.4. 13 Co. 68. 
If a Leſſee for Life makes a Leaſe for Years, excepting the Wood, Underwood and Trees 


: growing upon the Land, it is a good Exception, although he has not any Intereſt in them 


In what Part 
of the\Deed. 
By what 
Words. 


but as Leſſee, becauſe he remains always Tenant, and is chargeable in Waſte ; wherefore to 
prevent it, he may make the Exception : But if Leſſee for Years ages over his Term with 


ſuch an Exception, it is a void Exception. Cro. fac. 296. 
| Rule 8. 


The Bure en © out of the Thing l may be in any Part of the Deed, but it moſt com- 
monly and properly ſucceeds the ſetting down of the Thing granted, and is made by one 
of theſe Words, excepted or excepting, beſides, ſaving, fave only, excepted and always reſer- 


ved, &c. 
The Form may be in this or the like Manner; All hat, &c. (deſcribing the Things 


granted, as before, and then go on with the Exception Saved and excepted 7% / ſaid 
A. B. bis Heirs and Aſſigns for ever, out of this Feoffment or Grant (or Grant, Bargain and 
Sale, Fc.) All that Meſſuage, &c. And all and ſingular the, &c. always forepriſed, excepted 
and reſerved unto the ſaid A. B. his Heirs and Aſſigns. See Vol. 2. Title Exceptions. 
If a Leaſe be made, Provided that the Leſſee ſhall not ſell the Woods; this Proviſo is no 


Exception, but the Woods are demiſed. Brotunl. 241. 


* 


Rule 


— 


Ch. 5. f 2. Peͤeemiſles. 


| Rule g. 
By the ſame Words whereby it may be well granted it may be well excepted. 
See before (K). I | | | | 
5 VDV Rule 10. | | | 

It may be made by other Words that carry the ſame Senſe, but the Words before mentioned are 
the moſt proper. nl e | EE 

The Words other than, will make an Exception; as in the Statute of Fines, 4 H. 7. 
which concludes thus 
the ſaid Fine — Here other than makes an Exception out of an Exception. Carter 99. 


8E CT: MIKE 
Of the Habendum. 
| (A) Habendum, what. 


2 


TY. Habendum is a Clauſe in a Deed, ſhewing what Eſtate the Grantee ſhall hold in 
the Thing granted. | 


It is ſo called from the Word Habendum, being the firſt Word in that Part of a Deed, 


when written in Latin. | RE 
An Eſtate may be made by a Deed without any Habendum at all; as if one gives or grants 
Land to another, and limits no Eſtate, without any Habendum in the Deed, ang ſeals and de- 
| livers this Deed, and makes Livery accordingly ; in both theſe Caſes the Deed is good, and in 
the firſt Caſe an Eſtate in Fee-fimple is made, and in the laſt Caſe an Eſtate for Life is made. 


(B) The Office of the Habendum. 


HE Office of the Habendum is to expreſs the Certainty of the Eſtate which the Gran- 


tee, Sc. is to have, for what Time, and to what Uſe. . 
It is to limit an Eftate, and not to give any Thing. | 
It ſometimes gualiſies the Eſtate, - ſo that the general Inplication of the Eſtate, which by 
Conſtruction of Law paſſes in the Premiſſes, by the Habendum may be controlled; but not 


All Perſons, except Feme Coverts, other than thoſe that be Parties to | 


if the Eftate is expreſſed in the Premiſſes; as if a Man by Deed gives Lands by the Premiſſes 


to one and his Heirs, Habendum to him for Life; this Habendum is void becauſe repugnant 


to what is expreſſed ; not if the Habendum had been to the Heirs of his Body. Wood's Inſt. 
ESSE oC i= | „„ h | 

But if the Eſtate had only been implied in the Premiſſes; as if A. grants a Rent to B. 
generally in the Premiſſes, the ſame by Implication and Conſtruction in Law, is an Eſtate for 
Life; yet an Habendum for Years is good, and ſhall qualify the Generality and Implication 


of Law in the Premiſſes. Did. 


An Habendum may ſometimes explain the Premiſſes, to prevent Wrong; vide poſt. and 
as if a Man gives Lands in che Premiſſes to one and the 


ſometimes enlarge the Premiſles ; 
Heirs of his Body, Habendum to 
expectant ; for when the Deed at 
general Words, both Words, as 
8 Co. 154. Dyer 160. 


An Habendum may abridge the Premiſſes. Jones Rep. 4. Vide Moor, Caſe 1236. 


im and his Heirs, he has an Eſtate-tail and a Fee-ſimple 


vell general as ſpecial, ſhall ſtand. Bid. Jones Rep. 4. 


J. M. was ſeiſed in Fee of a Houſe and Garden in L. and held it in Burgage, and by his 


Will deviſed it to M. his Wife for Life, and died; but before the making of his Will, he 
made a Deed of Feoffment to G. W. his Son, Habendum after the Death of the ſaid 7. W. 
the Feoffor to the ſaid G. W. in Tail, and made Livery of Seiſin ſecundum formam Cbariæ; 
the Fcoffment was void, and nothing paſſed, and then the Will made afterwards was good 
for when no Eſtate is expreſſed in the Beginning of a Deed, but only an implied Eſtate for 
Life, as here, and by the Habendum an expreſs Eſtate is limited, this doth control the im- 
plied Limitation; and if this be void and repugnant in Law, as it is here, being after the 
Death of the Feoffor, all is veid ; but if there be an expreſs Limitation in the Beginning, if 


the Habendum be repugnant, it is void, and the firſt is good; and although Livery be made, 
yet it is tied ſecundum formam Charte, which is void, and ſo all is void, for it is but the 


Execution-of a void Deed, Cro. Eliz. 254. pl. 27. | 
Sometimes the Habendum gives an Eſtate where nothing was given before. Plow. 160. 4. 
And ſometimes it will alter the Eſtate given in the Premiſſes, Vid. | 
Vor. I. | Rrr | Some- 


At 


rſt contains ſpecial Words, and afterwards concludes in 


ar 


246 5 Mäbendum. 


my 


Sometimes it gives to a Perſon not named before. Plowg. 160. 
The Habendum ſhall never introduce one who 1s a Stranger to the Premiſſes ( (3 Leon, Caſe 


60.) to take as a Grantee, but he may take by Remainder. T. Raym. 145. 


43 lat th Habendum could contain, where ad 771 th e Deed, and by 5 at 
Werds expreſſed. 


I is neceſſary chat the Habendum ſhould comprize and include the Premiſſes, and it muſt 
be conſiſtent with that which is there expreſſed ; for if it is not, the precedent Eſtate 
given by the Premiſſes ſhall ſtand, and the Eſtate by the Habendum ſhall be void. Wood, 
8. 2. a | 
In it ould be ſet down again the Name of the Grantee, the ERate that is to be made 
and limited, or the Time that the Grantee ſhall have in the Thing granted or demiſed, 
and to wht Uſe, and therein ſometimes, though needleſly, is ſet down again the Thing 
ranted. | 
* 5 If the Name of the Grantee be not contained in the Premiſles, yet if it be in the e 
dum it may be good enough; as if one gives or grants Land, Habendum to B. and his Heirs, 
and he is not named in the Premiſſes, yet this is a good Deed to make an Eſtate in Fee- 
ſimple. And yet if the Thing granted be only in the Habendum, and not in the Premiſſes 
of the Deed, the Deed will not paſs it; and therefore if a Man grants Blackacre only in 
the Premiſſes of a Deed, Habendum Blackacre and Whiteacre, Whiteacre will not paſs by this 
Deed; but if the Thing newly added be implied in the Thing granted by the Premiſſes of 
the Deed, as being an Incident thereunto, or otherwiſe, or it be the ſame Thing, and ex- 
preſſed in other Words only, in theſe Caſes the Premiſſes and the Habendum may ſtand to- 
gether; as if one grant a Manor, Habendum the Manor with the Advowſon appendant to 
the Manor; or if one grant a Reverſion of Land by the Name of the Reverſion in the Pre- 
1 miſſes, Habendum the Land itſelf, in both theſe Caſes the Deed is good, and the Advowſon 
| and Reverſion will paſs. So allo if Livery of Seiſin be me of the Thing newly addeq; 
| in this Caſe perhaps it might paſs by the Livery. _ | 

And if the Thing granted be left out in all, or in Part in the Habendum, yet the Grant is 
good; and therefore if one grants Land to 4. Habendum to A. his Heirs, &c. or if one 
grants Vpiteacre and Blackacre to A. Habendum I/hiteacre to A. and omit Blackacre, yet the 
Deeds are good, and all that is contained in the Premiſſes of the Deed doth pals in both 

_ Caſes. Shep. Touch. 75: 

The Habendum may be placed in any Part of the Deed, and be good in Law, but the 
proper Place is immediately after the Premiſſes, thus: 

To have and to hold e /a:4 Meſſuage or Tenement, 1 and Prmiſſes, befare by theſe 
Preſents granted, bargained, ſold, remi/ed, releaſed, quit-claimed and confirmed, or meant, men- 
tioned or intended to be berein and hereby granted, bargained, ſold, remiſed, releaſed, quit. eliimid 
and confirmed, and the Reverſion and Rever ſions, Remainder and Remainders, Rents, Iſſues and 

Profits thereof, and of every Part and Parcel thereef, with their and every of their Appurtenances 
(except before excepted) unto the ſaid A. B. his Heirs and Aſſigns fer ever, To the only 
Ale and Beboof of the ſaid J. B. his Heirs and Affigns for ever; (or it may be thus, viz.) To 
the Releaſee, & c. his Heirs and Aſſigns fer ever, to the Uſes, Tntents and Purpoſes herein after 
mentioned, and to no other Uſe, Intent or Purpoſe whatſoever, viz. To the Cle of, &c. and 
10 declare the Uſes. Ser Pal. 2. Tit Dabendum, 

If any Thing be excepted in the Grant in the Premiſſes, it is beſt to mention it here by | 
theſe ores, (except before excepted) as in the above Precedent. 

7 


(D) How the Habendum ſhall fe e and how different Eftates are limited 
according to the Words of the Habendum. 


How Haben- HE Habendum, as all other Parts of a Deed, for the moſt part ſhall be taken moſt 

dum ſhall be ſtrongly againſt the Grantor, and moſt in Advantage of the Grantee, yet ſo as to be 
conſtrued. conſtrued as near as poſſible to the Intent of the Parties. 

A Fee-ſimple If Land be granted to one and his Heirs until J. S. pays 100). and J. S. dies before be 

pure. pays it; in this Caſe the Eſtate is become a pure Fee- ſimple. Plecv. 557. Shep. Touch. 101. 

If Lands be given or granted to a Man, To have and to bold to him and his Heirs, this is 

a Fee-ſimple pure, abſolute and perpetual, and is made by theſe Words, his Heirs ; for it 

is a general Rule, that the Words his Heirs only, make an Eſtate in Fee- ſimple in all F coff- 


ments and Grants. Co. Zit. 8,9 | GE 
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Ch. 5. 55 3.  Habendum, 


Bur this Rule hath many W for if a Feoffment of Land: be made to J. S. & 
heredibus, without the Word ſuis, this is a Fee- ſimple. 
And yet if the Grant be 40 J. S. and J. D. & hæredibus, without this Word ſuis, contra; Life, 
for this is only an Eſtate for their Lives. 
And if Lands be given to a Biſhop, Parſon, or the like, To have and to hold to bim Fee ſimple, 
and his Succeſſors; tits i is a Fee- ſimple. 
Ad if Lands be given to a Mayor and Commonalty, or 220 Corporation Aggregate ge- 
nerally, without the Word Succeſſors, or any other Word; or if Lands be given to ſuch a 
Corporation for their Lives; this is a Fee-ſimple. 
zur if Land be given 1% 4 Parſon, or the like, Habendum 10 bim, without ſaying how Life. 
long; or Habendum 1 him for Life, by this he has no more than an Eſtate for Life. Shep. 
Torch, 101. Vide Lit. $.1.'- C. Lit. 8, 9, 1, 27 8. 54 Perk. §. 239, 240, 241. 
39 1.6.38. Plew. 28. Bro. Eſtates 4. II II. 7. 12, 
And if Lands be. given to the Ang generally, without any her Words, this is a Fee- Fee ſimple. 
ſimple. Co. Lit. 9. 6 Co. 27. 
So if one grants Deo & Eccleſiæ de D. it is ſaid this is a Fee-ſimple in the Parſon of D. 
So alſo of a Grant Leclefie de D. 
So if a Grant had been to the Monks of ſuch a Houſe, it had been a Fee · ſimple in | the 
Houſe. 
And in like Manner it is in other Caſes; as if one recites chat B. has enfeoffed him of 
Whiteacre, To have and to hold to him and bis Heirs ; and then he faith further, that as fully 
as B. hath given Whiteacre to him and his Heirs, he doth grant the ſame to C. by this C. the 
Grantee hath the Fee-ſimple of this Acre. | 
And if one grant two Acres to A. and B. To have and to hold, the one to A. and his 
Heirs, and the other to B. in forma preaitta; by this B. has a Fee-ſimple i in this other Acre, 
for an Eſtate in Fee-fimple, Fee-tail, or for Life, may be made by ſuch Words of Refe- 
rence. Shep. Touch. 101. 
Alſo if a Rent be granted between Parceners, to mals an Equality of Partition, oy it be 
granted generally and without any Words of Heirs, yet this is a Fee-ſimple. 
So where Lands are given in Frankalmoigne. Shep. Touch. 101, 
And lo allo it is in the Caſes of a Releaſe of Right, a Fine and a Recovery. Shep. Toxch, * 
Hs = 
If one gives or 8 Lands to another, To have and to bold to him and his Heirs Males, 
or 10 him and his Heirs Females; in both theſe Caſes there is a Fee-ſimple made; bur it is 
otherwiſe when theſe Words are in a Will, for then it is but an Eſtate in Tail only. Lit. 


$. 31. 11 Co. 46. 
If one grants Land to one, To hav and to hold to bim and his right Heirs ; by this he 
has a Fee-ſimple. Shep. Touch. 102. Z 


And ſo it ſhall be taken if it be by Fine. 

So if one grants, Land zo J. S. for Life, the Remainder to the Heirs, or to the right Heirs of 
J. S. this is a Fee-ſimple. 

So if one makes a Feoffment in Fee 1 the Uſe of himſelf for Life, and after his Death to 
the Uſe of his Heirs ; this is a Fee-ſimple. 

If one grants Land to J. S. To have and to hold zo bim and the Heirs of J. S. this is a 
Fee- ſimple, and all one with a Grant to J. S. and his Heirs. Sbep. Touch. 102. 

If one grants Land to another, To have and to hold 20 him for twenty Years, and that 
after the twenty Years the Grantee ſhall have it to him and his Heirs by 10 l. Rent, and makes 
Livery of Seiſin; by this the Grantee ſhall have the Fee-ſimple. Shep. Touch. 102. 

If one grants Land to the Wife of J. S. To have and to hold 10 ber for Life, and after to 
J. S. in Ta ail, and after to the right Heirs of J. S. by this J. S. has a Fee-ſimple. Jbid. | 
And if one grants Land 7 A. for Life, the Remainder to B. for Life, the Remainder to 
the right Heirs of A. by this A. has a Fee-ſimple. 

If Land be granted to a Man and his Wite, To have and to hold, to them and the Heirs 
iſſuing of them; this is a Fee-ſimple, and not a Fee-tail. Bro. Eſtates 86. | 

If Land be granted 70 one and bis Heirs, by the Premiſſes of a Deed, To have and to hold 
to him for Liſe; by this he has a Fee-ſimple. Shep. Touch. 102. 

If Land be given or granted to one, Habendum to him and his Heirs, ſo long as be pays A Pee -ſimple 
20 l. yearly to J. S. and his Heirs, or ſo long as ſuch a Tree doth ſtand, or the like; this is a qualifed. 
| Kind of Fee-ſimple, but it is limited and qualified, and determinable upon this Contingent. 


Shep. Touch, 101, 
If by the Premiſſes of a Deed Land be granted 7o one and the Heirs of his Body, To have Fee ſimple 


and to hold to him and bis Heirs, by this he has an Eſtage- tail and a Fee- -ſimple expectant, expectant, - 
and ſo vice verſa. Shep. Touch. 102, | 
. If 


pabendum, 


Fee-ſimple. 


Fee · tail. 


If by the Premiſſes of a Deed the Grant be to him and his Heirs, To have and to bald ts 
him and the Heirs of his Body; by this alfo he has an Eſtate- tail . 5 Fee- ſimple . 
Lid. 

No Limitation of the Party can make a Freehald commence in futuro. 5 Co. 55. a. b. 

Tenant in Fee cannot grant his Eſtate, Habendum after his Death; for then he Would have 
a particular Eſtate in himſelf againſt the Rules in Law. Cro. Jac. $95. $4. 2: C. Ha. 
254, 2 27 

If oe Gb given 10 the Son, To have and to hold to bim and his Heirs of the Body of lis 
Father; by this the Son has a Fee-ſimple. Shep. Touch. 103. 

If Lands be given or granted to a Man, To have and to hold to him and 10 the, or to his, 
Heirs of his Body, or to the, or to his, Heirs Males of bis Body, or to the, or to his, Heirs 
Females of his Body; by this the Grantee has an Eſtate- tail. Shep. Touch. 102. 


If Lands be given to a Man, To have and to hold to him and the Heirs Males, or to bim 


and the Heirs Females of his Body begotten ;, the Grantee has an Eſtate-tail. Shep. Teuch. 102. 

If Lands be given to a Man and his Wife, To have and to hold to them and the Heirs 
Males, or them and the Heirs Females of their 40 Bodies Es by this they both have an 
Eſtate-tail. 

And if Lands be given to them and the Heirs Males, or [leirs Females of the Body of the 
Huſband begotten on the Wife ; by this he hath an Eſtate-tail, and his Wife an Eſtate for Life 
only. 
And if Lands be given to A. To have and to hold to him and his Heirs on the Body of B. 
begotten; by this A. has an Eſtate-tail, and B. has nothing. Shep. Touch. 103. 


So if Lands be given to a Man and his Wife, To have and ro hold anto them 28d the 


Heirs he ſhall beget on her Body; by this they have an Eſtate- tail in them both. 
If Lands be given 1 a Man and his Wife and the Heirs of the Body of the Huſband; by this 


the Huſband hath an Eſtate in general Tail, and the Wife but an Eftate for Life. 


If Lands be given to him, To have and to hold to him and his Heirs be ſhall beget on the 
Body of bis Wife ; by this he hath an Eſtate- tail, and ſhe no Eſtate at all. 

If one gives his Land to his Daughter or Covfin i in Frank-marriage, by this they have 
each of them an Eſtate-tail without any Word of Heirs or Heirs of the Body, &c. Sbeps 
Touch. 10 

If one els Lands 70 B. and his Heirs, To have and to hold 70 B. and his Heirs, if B. 
have Heirs of his Body; and if be dies without Heirs of his Body, that it ſhall revert to the 


Donor; by this B. has an Eſtate-tail. Shep. Touch. 103. 


So if one gives Lands zo B. and his Heirs, if be have Iſue of bis Body; by this he has an 


Eſtate-tail. id. 

So if Lands be given to B. To have and to hold 7 him and his Heirs, provided that if ve 
dies without Heir of his Body, that the Land ſhall revert. 

So if Lands be given 1% A. & B. uxori ejus & hered* eorum & aliis herd? ipſus A. ſi die? 


hared* de di A. SB. ereunt obierunt fine berede de fe, Se. by this they have an Eſtate- 


tail. 


And ſo in all ſuch like Caſes where after a Limitation of a Fee. ſimple theſe or ſuch like 
Words are added, viz. That if be dies without Heirs of his Body, the Land ſhall revert; for 


in all theſe Caſes the Habendum is conſtrued to be a Limitation or Declaration what Heirs are 


meant before. 


If Lands be given to A. and B. (a Man and Woman unmarried) To have and to hold zo 


them and the Heirs of their two Bodies; by this each of them has an Eſtate-tail, and if they | 


marry, their Heirs may inherit it. Shep. Touch. 103. 
But if the Words be, To have and to hold to bim and the Heirs of the Body of the Father | 


engendred; by this it is an Eftate-tail in a Deed, as it is in a Will. Shep. Touch. 103. ? 
And if the Father be dead, the Law is fo alſo; but the Son ſhall have by this only an 


Eſtate for Life, except he be Iſſue in Tail to his Father per formam doni. | 
So if there be Grandfather, Father and Son, and the Father dies, and Lands by given ts 
. the Son, To have and to hold to him and the Heirs of the Body of the Grandfather ; this is an 


- - +2208 in the Son, but neither the Father nor the Grandfather has any Eſtate in theſe 
aſes 
If Lands be given to J. S. and the Heirs of the Body of his Wife (being dead) PEI ; 
by this J. S. has an Eſtate-tail. Shep. Touch. 103. 

If one grants Lands to J. S. To have and to hold 70 him and the Heirs of bis Body iſſuing, 
the Remainder to J. D. and his Heirs in forma pradicta ; by: this J. S. and F. D. after him 
him have each of them an Eſtate- tail. 


I. 
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If one grants Tad to A. to have and to hold to kim for Life, he 3 to the firſt Son 
, A. and the Heirs Male of the Body of that firſt Son; by this the firſt Son has an Eſtate in 
Tail, and A. his Father but an Eſtate for Life only. 

But if Lands be granted 2% A. for Life, the Remainaer to the Heirs of the Body of A. by 
this A. has an Eſtate-tail in him. Shep. Touch. 104. 

And if Lands be given t a Man and his Wife, To have and to hold to them and one Heir 
of their Bodies lawfully begotten, and to one Heir of the Body of that Heir; by this there is an 
Eſtate- tail made, yet o as it ſhall laſt only during the Lives of thoſe two Heirs, Shep. 


Touch. 104. 
If one grants Lands to another, To have and to hold to bim and to his Heirs of the Body 


of ſuch a IVoman lawfully begotten ; by this he ſhall have an Eſtate tail, for begotten ſhall be - 


intended by the Donee on that Woman. Co. Lit. 26. 


If there be Huſband and Wife, and they have Iſſue a Son and a Daughter, and Lands 


are given to the Iife, To have and to hold to her and the Heirs of her late Huſband on ber 
Body begotten; by this the Wife Ins an Eſtate for Life, and the Son an Eſtate in Tail, and 
if he dies without Iffue, it ſhall go to his Daughter per formam doni. Co. Lit. 26. 

If Lands be granted 4% the Huſband of A. and Wife of B. To have and to hold to them and 
the Heirs of their two Bodies; by this they have each of them an Eſtate in T ail in them, for 
there is a Poſſibility that one Huſband and Wife may die, and then the other Huſband and 


Wife may intermarry. Co. Lit. 20. 
If there be Father and Son, and Lands are given to the Father, To have and to hold 7 


him and the Heirs of the Body of his Son; by this the Son has an Eſtate- tail, but the F ather but 


an Eſtate for Life. Shep. Touch. 104. 


If Lands be given 0 the Mother for Life, the Remainder to ber Son and the Heirs of the 
Body of the Father on her begotten, (the Father being dead) the Son has an Eſtare-tail. Lit. 


§. 352. Shep. Touch. 104. 
It Lands be granted to J. S. To have and to hold to him and the Heirs he ſpall bappen to 


Dave of his Wife; by this he has but an Eſtate-tail, and no Fee-ſiwple, and his Wife has no 
Eſtate at all. 12 H. 4. 


If Lands be granted zo J. S. and the Heirs that the ſaid J. S. ſhall lawfully beget of his firſt | 


Wife, and he hath no Wife at the Time of the Grant; by this he has an Eſtate- tail, Co. 
Lit. 20. 


If A. has Iſſue by B his Wife C. a Son, a D. a: Daughter, and A, dies, and Lands a are 


granted to B. To have and to hold 70 her and to the Heirs of ber late Huſband on her Body 
begotten; in this Caſe and by this Deed C. has an Eſtate-tail, and the Woman has ooly an 

_ Eſtate for Life, and if C. dies without Iſſue, D. his Siſter mall have the Land per formam 
doni. Co. Lit. 26. 


But if one grants Lands to 4. late Wife to FS; To have and to hold 70 the ſaid A. and 


| the Heirs of J. S. on the Body of the ſaid A. begotten; in this Caſe the Son and Heir ſhall 
take no Eſtate by the Grant, and the ſame Conſtruction ſhall be upon the ſame Words in 


a Will. Lid. 


If Lands be granted to the. Huſband and Wife, To have and to hold 79 them and the © | 


Heirs of the Body of the Survivor of them ; by this the Survivor ſhall have an Eſtate-tail after 
the Death of the other. Co. Lit. 26. 
If Lands be granted to J. S. To have and to hold 2% him & heredibus de Carne ſua, or he- 
redibus de ſe, or heredibus quos fibi contigertt 3. in all theſe Caſes J. S. has an Eſtate-tail, and 
no more. Co. Lit. 20, 
Il Lands be granted to Husband and Wife, to have and to hold to him and the Heirs of the 
Body of the Husband, the Remainder to the. Husband and Wife and the Heirs of their two Bodies 
 bepotten, this Remainder is void; and therefore by this the Huſband has an Eſtate in Tail, 
and the Wife a joint Eſtate for Life with her Huſband, and no more. Co. Lit. 28. 


If Lands be granted to J. S. and the Heirs of the Body of Jane a Noke begotten ; by 


this J. S. has an Eſtate-tail, and no more. Co. 140. 
If Lands be granted zo J. S. & bæredibus de corpore procreatis; by this the Heirs that 
ſhall be begotten afterwards ſhall take. Co. Lit. 20. 
And if Lands be granted zo J. S. & heredibus de corpore procreandis ; by this the Heirs 
of his Body before begotten ſhall take per formam doni, as well as thoſe that ſhall be begot- 
ten afterwards. Co. Lit. 20. 
If one grant zo J. S. that if he and the Heirs f his Body be not yearly paid 40s. that he 
or they ſhall diſtrain in the Lands of the Grantor ; by this the Grantee has an Eſtate in Tail 
in the Rent: As if he grants zo J. S. that if be and bis Heirs be not paid, &c. that he or they 


ſhall, &c. he has a Fee-ſimple 1 in the Rent. Co. Lit. 146. 
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Eſtate for Liſe. If one gives or grants Land to another, To have and to hold 70 , or 10 Lim and bis - | 
Aſſigns, and ſays not how long nor for what Time, and the Grantor makes Livery of Seiſin 
according to the Deed, by this the Grantee has an Eſtate for his own Life; but if no Li- 
very of Seiſin be made, no Eſtate at all but an Eſtate at Mill doth paſs by this Deed; and 
if he that grants the Land be but a Leſſce for Years of the Land, and he makes no Livery 
of Seiſin upon the Grant, by this his Term of Years, and that Eſtate which he has is granted. 
Shep. Touch. 105. 

But if he makes Livery of Seiſin upon the Grant, then an Eſtate for Life of the Grantee 
will paſs; and it is a Forfeiture of the Eſtate of the Leſſee for Years, of which he in Rever- 
ſion may take preſent Ad vantage. 

And if one grants to another Common in 5 Land, when he doth put in his own Beaſts, 
or Eſtovers in his Manor when he cometh there, and lays no more; by this it ſeems the 
Grantee hath an Eſtate for Life. Mid. 

If one grants Land to J. S. To have and to hold 7 him or his Heirs in the Disjunctive; 
this is but an Eſtate for Life, and no more. 5 Co. 112. Co. Lit. 8. 

So if one grants Lands to J. S. To have and to hold to him and his Heir in the f neular 
Number; by this J. S. has only an Eſtate for Life, and no Fee-ſimple. Bid. | 

If one bargains and ſells Land to another for Money, and limits no Time, and expreſſes 
no Eſtate; by this the Bargainee ſhall have only an Eſtate for Life: But it was otherwiſe 
before the Statute for Uſes, for then it had been a Fee-ſimple. Co. 87, 130. Plow. 539. 
If Lands be granted 1 J. S. for Life, and after to the next Heir Male ef J. S. and the Heirs 
Male of the Body of ſuch next Heir Male; by this F. S. has but an Eſtate for Life; but if it 
be 7o ihe next Heirs Male of J. S. it is an Intail. Co. 66. 

| If one grants Land to J. S. To have and to hold 70 him in Fee-fimple, or in Fee-tail, with- 
out ſaying 1% him and bis Heirs, or to bim and his Heirs Males, or the like; this is but an 
| Eſtate for Life, and no more. 20 H. 6. 33. 
| d So if one grants Land to 7. S. To have and to hold zo bim and bis Sced, or to "Pim and 
his Iſſues generally, without more Words; by this is made only an Eſtate for Lite : But in 
| the Conſtruction of a Will the Land is otherwiſe in moſt of theſe Cafes. Co. Lit. 8, 20. 
If Lands be granted % two & heredibus, without the Word Ait by this they have an 
Eſtate for their Lives, and no longer. 20 H. 8. 35. 
If one grants Lands to 7. S. To have and to hold to him and his Heirs for bis own 
Life, or for the Life of J. D. by this J. S. has an Eſtate for Life, and no more. 5 Co. 112. 
C. 140. 5 
| | If one grants Lands to 4. and B. Habendum fibi & ſuis, omitting all other Words, or To 
| have and to hold 4 them and their Aſſigns, by this they have an Eſtate for Life only. 
| So if Lands be granted to any natural Perſon, To have and to hold to him and his Suc- 
ceſſors; by this he has only an Eſtate for Life. 4 Co. 29. Co. Lit. 1, 8. | 
If one grants his Lands to J. S. to pay his Debts, Jo have and to hold 7o him generally, 
without limiting any Eſtate 3 in this Caſe J. S. has an Eſtate for Life only. 8 Co. 96. | 
If Lands be granted to A. and B. To have and to hold to them %e their Lives, to the 
| Uſe of C. for his Life; by this C. hath an Eftate for his Life, if A. and B. live ſo long. 
Dyer 186. | 
] ; "If a Tenant in Tail grants totum ſtatum ſuum; by this the Grantee has an Eftate for the 
| Life of the Grantor, and no longer. 
And if a Leſſee for Life grants all his Eftate, hereby his Eſtate for Life doth paſs, for 
| this is as much as he can lawfully grant. Shep. Touch. 105. 
; If a Man has a Son and a Daughter, and he dies, and Lands be granted 70 the Daug bier 
| and the Heirs Females of the Body of the Father ; by this ſhe has only an Eſtate for Lite, 
; Co. Lit. 24. 
If one grants Land to another, To have and to hold to her whilſt ſhe ſhall live Sole, or 
during her Widowhood, or ſo long as ſhe ſhall behave herſelf cell, or ſo long as ſhe ſhall dwell in 
| ſuch a Houſe, or ſo long as ſhe ſhall pay 101. yearly, or ſo long as the Coverture between her 
| and her Huſband ſball continue; or one grants Lands to a Man, To have and to hold unto 
| | him until he ſhall be promoted to a Benefice, or the like; in all cheſe Caſes, if Livery of Seifia 
be made according to the Deed, or if the Grant be of ſuch a Thing whereof no Livery 
is requiſite, the Grantee has an Eſtate for his Life, and no more, and that determinable alſo. 
Co. Lit. 42, 234,235. 
If one grants Lands to J. S. To have and to hold 1 him for Life, and doth not ſay for 
whoſe Life; this regularly ſhall be taken for the Life of J. S. the Leſſee, and not for the 
. Life of the Leſſor, | 
But if the Leſſor himſelf has but an Eſtate for Life in the Lands granted, then the Leaſe 


ſhall be conſtrued to be and to enure 2 — Lite only by which the Leſſor did hold, to 
prevent 


Ch. 5. 5. 3. Pabendum. 


revent a Forfeiture. And if he that makes the Leaſe be Tenant in Tail of the Land, this 
(hall be taken to be a Leaſe for the Life of the Leſſor. | | 
And it a Tenant for Life of Land makes a Leaſe for Years of it, and then grants his Re- 
verſion by the Name of Reverſion to another, To have and to hold 20 him and his Heirs ; 
by this he hath only an Eſtate for the Life of the Grantor, and no more. 
So if Tenant in Tail of Land grants it to one for Years, and after grants his Reverſion to 
another, To have and to hold % him and his Heirs; this ſhall be conſtrued to be an Eſtate. 
for the Lite of the Tenant in Tail, and no longer; and the Attornment of the Tenants in 
theſe Caſes will not alter the Caſes. ; | 
And ſo it is in Caſe of a Releaſe alſo; as if Tenant in Tail doth releaſe to B. (being Leſſee 
for Years of the Land) all his Right to the Land, this ſhall be taken to enure but for the 
| Life of the Tenant in Tail, and no longer; as if a Man retains a Servant, and ſays not how 
long, this ſhall be taken for a Year, Conſtructio Legis non facit injuriam. Co. Lit. 42, 18 3. 
Plow. 161. F. N. B. 168. | | 
And if a Man by his Deed grants a Rent of 104. iſſuing out of all his Land, Quarterly 
at the uſual Feaſts; this is an Eſtate for the Life of the Grantee. Sbep. Touch. 107. 
If one grants Land to F. S. and J. D. To have and to hold to them during their Lives, 
omitting theſe Words, and the longeſt Liver of them; yet they ſhall hold it during the Life 
of the longeſt Liver of them, | 


And if Lands be granted to A. To have and to hold 0 him during the Lives of B. C. and 


D. without any more Words; by this A. hath an Eſtate during all their Lives and during 
the Life of the longeſt Liver of them. 5 Co. 9. 11 Co. 3. 

And if Lands be granted to A. To have and to hold zo him during his Life, and during 
the Lives of B. and C. by this he has a Leaſe for his own Life and the Lives of B. and C. 
and the longſt Liver of them. Shep. Touch, 106. | 

But if a Leaſe be made to J. S. of Land, To have and to hold to him during the Time 
that A. and B. ſhall be Juſtices of the Peace, or during the Time that A. or B. ſball be of 
the Inner Temple, or the like; in theſe Caſes the Failure of one doth determine the Eſtate. 
38 Eliz. B. R. Ros and Adwick. | | 
And if a Leaſe be made to B. only, To have and to hold to him and C. for their Lives; 


by this B. hath an Eſtate for his own Life only, and no more, and C. hath nothing at all. 
8 Eliz. B. R. Hobart and Wiſemore,  _ 


When no Time is ſet down for the Beginning of an Eſtate, then it ſhall begin preſently; ve for 


otherwiſe it ſhall begin at the Time expreſſed, if that be not againſt Law. | 
If a Leaſe for Years be made bearing Date the twenty-ſixth Day of May, To have and 
to hold for twenty one Years from the Date, or from the Day of the Date; in theſe Caſes the 
| Leaſes ſhall begin on the twenty-ſeventh Day of May. 
But if the Words be, To have and to hold from henceforth, or from the making bereof; 
in theſe Caſes the Leaſe ſhall begin on the Day in which it is delivered. . 


And ſ if it be to begin à die confectionis, then it ſhall begin the next Day after the De- 


livery. = Et 7 | 
And if it be, To have and to hold for /wenty-one Years, without mentioning when it ſhall 
begin, it ſhall begin from the Delivery, if there be no former Leaſe in Being, and if there 
be, then it ſhall begin from the Time of the Ending of that Leaſe. 5 
If the Deed has a Date which is void or impoſſible, as the 3oth of February or 40th of 
March, and the Term be limited to begin from the Date, then it ſhall begin from the 


Delivery. 


So if a Man by his Deed recites a Leaſe which is not exiſting, or which is void, or miſ- 


" recite a Leaſe that is in eſſe in a Point material, and then ſay, To have and to hold from the 
End of the former Leaſe; this Leaſe ſhall] begin in Courſe of Time at the Time of the De- 
livery of the Deed. Co. Lit. 46. 5 Co. 1, 2, 5. Dyer 286, 307. 

If one makes a Leaſe of Land to A. for twenty Years, and then grants it to B. To have 
and to hold to him from the End of the firſt Term, &c. in this Caſe this ſecond Leaſe ſhall 
begin as ſoon as the firſt Leaſe by what Means ſoever ſhall end. | LS 

But if the Words of the ſecond Leaſe be, To have and to hold to him from the End o 
the twenty Years; in this Caſe the ſecond Leaſe ſhall not begin until the twenty Years 
be expired. ©. | | 
And if one makes a Leaſe of Mpiteacre to A. for ten Years, and of Blackacre to B. for 
twenty Years, and then reciting both the Leaſes makes. a Leaſe to C. 10 begin after the 


former Leaſes; this ſhall be taken reſpectively, and ſhall begin for Yhiteacre after the 


End of the ten Years, and for Blackacre after the End of the twenty Years. Co. 154. 
Plow. 198. | . | | g | | 


And 


N 


Habendum. 


And if one makes a Leaſe to two for ſixty Years, previd:'d that if the Leſſees ſhall die 
within the Term, that then preſently after the Deceaſe, or the laſt of them longeſt living, the 
Leſſor ſhall re-enter ; and one of them dies, and after the Leffor makes a Leaſe to another, 


 Habendum, & c. Cum poſt five per mortem, ſurſum read* vel forisfatturam of the firſt ſurviving | 


Leflees, acciderit vacare, for forty Tears; in this Caſe this ſecond Leaſe ſhall begin after the 
Death of the Leſſce ſurviving, Re-entry of the Leſſor, or the EMuxion of Time of the firſt 
Leaſe, which of them ſhall firſt happen, and the Leſſee at his Election cannot make it to 
begin at any other Time. 6 Co. 36. | 55 | 1 © | 
It a Man makes a Leaſe for thirty Years, and four Years afterwards makes another Leaſe 
to another Man in theſe Words: Noveritis, &c. me A. de B. prædictis 30 Annis finitis dediſſe 
& conceſſiſſe B. de C. &c. Habendum a die confectionis præſentium termino prædicto ſinito uſque 
finem 31 Annorum; by this the ſecond Term ſhall begin at the End of the thirty Years. 
Dyer 261. | og . 
| TAnd if one makes a Leaſe to A. for twenty Years, and after makes a Leaſe to B. To 
have and to hold to him from the End of the firſt Term for twenty Years, to be accounted from 
the Date of the laſt Deed; in this Caſe the ſecond Leaſe ſhall begin at the End of the firſt 


| Leaſe, and theſe Words, % be accounted, ſhall be rejected. Paſ. 7 Jac. C. B. Craddock's 


Caſe.” --- 1 = 5 
If one makes a Leaſe of Land to A. for ten Years, and after by Indenture grants it to B. 


To have and to hold 1% him from Michaelmas next for ten Years; and afterwards the firſt 
Lefſce purchaſes the Reverſion, by which his Term is drowned ; in this Caſe the ſecond 
Leaſe ſhall begin preſently when Michaelmas is come. Dyer 112. ES : 

{f there be two Jointenants, and one of them grants the Land to J. S. To have and to 
hold to him for twenty Years, if the Leſſor and his Companion ſo long live; by this the Leaſe 
ſhall continue no longer than they both live together, and when either of them is dead, the 
Leaſe is determined. Shep. Touch. 110. Es | TR 5 

And if one grants his Land to F. S. to have and to hold to him, bis Executors, &c. for the 
Tim of one hundred Years, if A. B. and C. live ſo long, and leave out theſe Words, vr either 
of them ; in this Caſe if either of them dies, the Leaſe is determined. Did. 5 Co.g. 

But if the Words be, To have and to hold for one hundred Years, if A. B. or C. omitting 
or either of them, ſhall live ſo long, contra. bid. | 55 

If a Leaſe be made of Land to the Husband and Wife, To have and to hold 7 them for 
twenty-one Years, if the Husband and Wife, or any Child between them, ſhall ſo long live; this 
is a good Leaſe, and ſhall continue for all their Lives and for the Life of the longeſt Liver 
of them, although the firſt Words be in the Copulative. Shep. Touch. 110. 5 | 

If one poſſeſſed of Land for a Term of Years grants the ſame to another, To have and to 
hold to him, his Executors and Adminiſtrators, or to him and his Aſſigns, or to him, without 
any more Words; or if a Man that is poſſeſſed of a Term grants his Leaſe to another, and 
does not ſay for what Time; in theſe Caſes the whole Term is granted although no Livery 
of Seifin be made. 2 Ee | . 

And in the firſt Caſe if Livery of Seiſin be made, then it ſeems there paſſes an Eſtate for 
the Life of the Grantee; and therefore this is a Forfeiture of the Eſtate of the Leſſee for 
Years, whereof he in the Reverſion may take Advantage preſently. Shep. Touch. 110. 

And if a Leſſee for Years of Land grants a Rent out of the Land generally, without any 
Limitation, this ſhall be conſtrued to enure for a Grant of the Rent ſo long as the Eſtate 
of the Grantor continues. os | | 

But if he grants a Rent by expreſs Words for the Life of the Grantee, by this the Grantee 
ſhall have it for all the Term, if he lives ſo long. Did. | . 

If one grants Lands to J. S. To have and to hold to him for Life, reſerving the firſt ſeven 
Years a Roſe ; and if he will hold the Land over, that he ſhall pay a Kent in Money, and no 
Livery of Seiſin is made; by this it ſeems to be a Leaſe for ſeven Years until the Condition 
be performed, and then it is a Leaſe for no longer Time; and ſo perhaps it will be if Li- 
very of Seiſin be made, Co. Lit. 218, 5 | 

If one grants a Rent of 5 l. per Ann. unto 7. S. to have and to hold to him, &c. until he 
ſhall receive 201. in this Cale he ſhall have a Leaſe for four Years of this Rent. Co. Lit. 42. 
Plew, 273. . | 

If 1 wks a Leaſe for Life, and ſays, hat if the Leſſee within one Year pays not 208. 
that he ſhall have but a Term for two Years; by this if he doth not pay the Money, he hath 
only a Leaſe for two Years although Livery of Seiſin be made upon it. Co. Lit. 218. 

If one makes a Leaſe to J. S. To have and to hold to him, bis Executors, 8c. for ten 
Years, if J. D. ſhould live ſo long, and J. D. is dead at the Time when the Leaſe is made: 
in this Caſe J. S. hath an abſolute Leaſe for ten Years. 9 Co. 6o, 63. 


I | It 


* 


Ch. 3.8. 3. 


If one grants Lands to 7. S. To have and to hold to him, his Executors, &c. for three 
Years, and ſo from three Years to three Years during the Life of J. S. or from three Years to 
three Years during the Life of the Leſſee, by this J. S. has a Leaſe for ſix Years, and no 
more. | | | 
And if one grants Lands to F. S. To hold for three Years, and after the End of theſe three 
Years, for three other Years during the Life of the Leſſor; by this J. S. has a Leaſe for nine 
Years, and no more. | | s 

And yet if in theſe and ſuch like Cafes where a Leaſe is made from ſo many Years to ſo many 
for the Life of any Perſon, and Livery of Seiſin is made upon this Deed ſecundum formam 
Cbartæ, this perhaps may be an Eſtate for Life. Plow. 273. Co. Lit. 43. Dyer 24. 

If Lands be granted, To have and to hold from our Lady Day, pro termino unuis anni, & 
fic de anno in unum annum quamaiu ambabus partibus placuerit ; by this the Grantee hath a 
Leaſe for three Years only in certain, and afterwards a Leaſe at Will. | | 

And it Lands be granted, To have and to hold from the Nativity of Chriſt next, pro ter- 
mino unius anni, & & in fine dif?” unius anni ambe partes placerent, quod eadem praſens demiſſio 
foret renovata, tunc babend' premiſſa to the Leſlee, &c. ab & poſt diftum feſtum Nativitatis 

Domini uſque terminum lrium annorum extunc prox” ſequen* ; by this the Grantee has a Leaſe in 
certain but for one Year only, and if the Parties agree again, a Leaſe for three Years. 14 H. 
8. 10. 6 C.: 35. 10 Co: 106. 1 | | 

If one makes a Leaſe to J. S. To have and to hold to him for Years, and ſay not how 
many Years; by this the Leſſee hath a Leaſe for two Years, and no more. 6 Co. 35. 21 H. 
if one grants his Lands to J. S. To have and to hold 4 him until J. D. ſhall come to twenty- 
one Years of Age; in this Caſe if 7. D. dies before that Time the Leaſe is ended. 3 Co. 19. 
If a Man poſſeſſed of a Term of Years of Land and grants the Land to another and his 
Heirs; this by Conſtruction will amount to a good Grant of his Intereſt. Co. 44. 7 H. 


, 426. | | | | BN 
If Lands be granted to F. S. To have and hold, Sc. until be fhall receive 201. out of the Tenant at 
Profits of it ; in this Caſe of Livery of Seiſin be made, the Grantee hath an Eſtate determinable Will. 


upon the levying of the Money, and if no Livery be made, he hath no Eſtate at all but at 
Will. Go. Lit. 42. Plow. 273. | | | 


Tf Lands be granted to Huſband and Wife and to 7. S. to have and to hold to them and to Limitations 
their Heirs of the Huſband and J. S. by this the Wife has only an Eſtate for Life in a Moiety of different 
with her Huſband, and the Huſband and J. S. have the Fee-ſimple in Joint-tenancy to them 3 


and their Heirs. Dyer 263. Perſons, 


If Lands be granted 2 two Brothers, or two Siſters, or to a Brother or Siſter, or to a Father 
and Son, or any others, To have and to hold to them and the Heirs of their Bodies begotten ; 
by this they have joint Eſtates for their Lives, ſo that the Survivor of them will have the 
Whole for his Life, and ſeveral Inheritances, i. e. Eſtates in general Tail by Moicties in 
common one with another. | 
And if Lands be granted 7o fo Men and their Wives and the Heirs of their Bodies begotten, 
in this Caſe they have joint Eſtates for Life, and afterwards the one Huſband and Wife ſhall 
have the one Moiety, and the other the other Moiety in common. | = 
And if Lands be granted te a Man and two Women, To have and to hold to them and the 
Heirs of their Bodies; by this they have each of them an Eſtate-tail common with the other. 
Shep. Touch. 111, 112. N 1 = 
If Lands be granted 2% Huſband and Wife, To have and to hold to them and their Heirs of 
their Bodies iſſuing, or in ſuch like Manner; by this the Wife has an Eſtate-tail as well as the 
_ Huſband. | | | 
But if granted to them, To have and to hold 20 them and the Heirs of the Body of the Huſ- 
band, or to the Huſband and Wife, and the Heirs of the Huſband which he ſhall bave by his Wife, 
or in ſuch like Manner; by this the Wife has only an Eſtate for Life, and the whole Eſtate- 
tail is in the Huſband. e | | 
So vice verſa, i: Lands be granted 1 Huſband and Wife and the Heirs of the Wife upon ber 
Body begotten by the Huſband; by this he has no Eſtate for Life only, and his Wife the whole 
Eſtate-tail, _ | | | 
And if Lands be granted to the Huſband, To have and to hold % him and the Heirs of 
His Body on the Body of his Wife begotten, or to have and to hold to him and the Heirs of bis 
Body begotten on the Wife he ſpall firſt marry, or to have and to hold to him and bis Wife he ſhall 
firſt marry, and the Heirs of their Bodies begotten ; in theſe Caſes the Hufbands have the whole 
Eſtates, and the Wives nothing at all. | | 8 
But it ſeems to be otheriſe when the Eſtate is limited by way of Uſe to a Man and his 
VMife that he ſhall afterwards marry ; for by this it ſeems the Will ſhall take alſo, | 
Woke & | 45 . If 
| | 2 | 


- 
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Haäbendum. 


If Lands bh a to'A. a married Man, and 10 S. a married Woman, and to the Heirs 7 | 
their Bodies engendered; by this they have each of them an Eſtate- tail preſently executed, and 


whilſt the Wife of the Huſband and the Huſband of the Wife live, they ſhall. hold for their 


Lives; and if they happen to die, and theſe to intermarry and have Iſſues, their Iſſues ſhall 


have it according to the Intail. Shep. Touch. 112. 
If Lands be granted to A. and B. To have and to hold to A. for Life, the Remainder to B. 


in Pee; by this A. ſhall have the Whole for his Lite, and B. the Fee-ſimple afterwards, 
Dyer 56, 126. 


(E) Where the Habendum 7s repugnant and woid ;- and where not, but fl con- 


trol, divide or expound the Premiſes. 


A S touching this Matter theſe Differences are to be taken between 7 bings that are granted, 


and between the Eſtates. 
When the Things that are granted are ſuch as his in Grant and take Effect by the Delivery 


of the Deed only without any Ceremony, or take Effect by the ſame Ceremony, and when 


not, but another Ceremony is required to the Perfection of the Grant and Eſtate. 
And when there is an expreſs Eftate made by the Deed in the Premiſſes thereof, and when 


but an implied Eſtate only, as for Example, 


If one grants Land, Rent, Common, or any ſuch like Thing, to one and his Heirs, by | 


the Premiſſes of the Deed, Habendum to him for Life, or Habendum to him and to his Aſ- 


ſigns, without more Words; in this Caſe the Habendum is repugnant and void, and by this 
the Grantee ſhall have an Eſtate in Fee-ſimple if Livery of Seiſin and Attornment, as the Caſe 
requires, be duly made, for otherwiſe no Eſtate at all but at Will will paſs. 

So if a Man grants a Rent, or ſuch like Thing that lies in-Grant, to one and his Heirs, To 
have and to hold to him for Years; this is a void Habendum, and:the Grantee ſhall have the 


Fee: ſimple. 


But if a Man grants Land to another and his Heirs, To have and to hold to him for a cer- 


tain Number of Years ; ; in this Caſe whether he makes Livery of Seiſtn or not, it is a good 


Habendum ; and by this the Grantee ſhall have an Eſtate for ſo many Years, and no more. 
So if one grants Land, Rent, Common, or ſuch like Thing, to one in the Premiſſes of 


the Deed, without Limication of Eſtate, (which in Judgment of Law is an implied Eſtate 


for Life), To have and to hold to him for a certain Number of Years, or at Will; this Ha- 


bendum is good, and ſhall ſtand with the Premiſſes, and qualify it as the Habendum is. Sbep. 
Touch. 112, 113. | 

And if one grants Land by the Premiſſes of a Deed to one and his Heirs of his Body, To 
have and to hold to him and his Heirs; this Habendum ſhall ſtand, and this ſhall be taken 
to be an Eſtate-tail and a Fee- ſimple expectant. Co. Lit. 12. a. 

So vice verſa, if Land be granted to one and his Heirs, To have and to hold to him and 
his Heirs of his Body; this ſhall be conſtrued an Eſtate-tail and a Fee-fimple expectant, and 
ſo both ſhall ſtand together. Co. Lit. 21: a. | 

If Lands be given to B. and his Heirs, To have and to hold to B. and his Heirs, and if 
he dies without Heirs of his Body, it ſhall revert to the Donor; it ſeems this is a Fee-tail 
only, and no Fee-ſimple expectant. Voluntas donatoris in charta doni ſui manife efte expreſſa ob- 
ſervanda eſt. Co. Lit. 21. a. | 

If a Leaſe for Years be made of Land, and then the Leſſor by the Premiſſes of the Deed 
grants the Land to another, To have and to hold the Reverſion of the Land to him, &c. for 
Life; this Habendum ſhall ſtand. 

So if by the Premiſſes of the Deed the Reverſion be granted, To have and to hold the 
Land itſelf ; this is good, and both ſhali ſtand together; but nothing is granted in either 
Caſe but the Reverſion. 10 Co. 107, 108. | 

If the next Advowſon of a Church be granted to three, To have and to hold to them and 
either of them jointly and ſeverally; this is joint, and the Habendum is void. Dyer 304. 

5 Co. 19. | 

And yet if one grants Land to two by the Premiſſes of the Deed, To have and to hold to 
one of them for Life, the Remainder to the other for Lite; this is not repugnant, but 
ſhall ſtand together and make the Eſtates ſeveral and in Remainder one after another. 
p07 55; 

So if a Leaſe be made to two, To have and to hold the one Moiety to one and the other 
Moiety to the other; by this they have ſeveral Eſtates. Expreſſum facit ſemper ceſſare Hacitum. 


Co. Lic. 183. Dyer 106. 


b 
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If a Man has a Leaſe for Years of Land, and he reciting this by the Premiſſes of the Deed, 
grants all his [ſtate in the Land, To have and to hold the Land, or the Term after his Death, 
or for Part of the Time only; in this Caſe the Habendum is void, and the whole Eſtate paſſcs 
immediately by the Premiſſes. Dyer 272. Plow. 520. | 

If a Tenant for Life ſurrenders a Moiety of his Land, and the Leſſor grants it all to a 
Stranger, To have and to hold the one Moiety for Life, and the other Moiety for forty Years 
after the Death of the Tenant for Life; this Habendum ſhall ſtand and enure according to 
the Grant. Dyer 256. | | : | | 

If a Man ſeiſed of Land in Fee makes a Leaſe for Life of it to one, and after grants the 
Reverſion of it to another, to have and to hold the Reverſion and the Tenements aforeſaid, 
cum poſt mortem, forisfaf, Ec. vacare acciderit; in this Cale the Habendum and Premiſſes 
may ſtand together. Paſ. 7 Fac. C. B. Shep. Touch. 114. | 

Parol Agreements and Conveyances have the ſame Conſtruction for the moſt part made 
upon them, as are made upon Deeds in Writing. 


And therefore if a Man hy Word of Mouth, without any Writing, .grants all his Lands 


in the Dale to J. S. To have and to hold to him for Life, but doth not ſay for whoſe Life; 
this ſhall have the ſame Conſtruction as ſuch a Grant made in Writing has. Shep. Touch. 11 4. 

As the Office of the Habendum is to limit the Eſtate, ſo the general Implication of the 
Eſtate which paſſes, by Conſtruction of Law, by the Premiſſes, is always controlled and 
qualified by the Habendum. 2 Co. 55. a. b. Cro. Eliz. 254. Hob. 171. 2 Roll. Abr. 66. 
14 Vin. 151. | | | = | | | 

And although the Habendum is void, and ſo in Effect no Habendum, yet no Eſtate of Free- 
| hold ſhall paſs by Implication of Law againſt the expreſs Limitation of the Party, 2 Co. 55. 


by %  JÞ  » Fs 


If in the Premiſſes of a Feoffment to B. A. gives to him and his Heirs, Habendum to the 
Feoffee and. his Heirs for twenty Years, or Life; this Habendum is void, and the Deed ſhall 
take Effect by the Premiſſes. 2 Co. 24. 42. | 2] | 

An Habendum contrary to the Premiſſes is repugnant and void; as if a Man in the Pre- 
miſſes gives Land to one and his Heirs, Habendum for Life, the Habendum is void. 2 Co. 
23. b. | | | | | 
When no Eſtate is expreſſed in the Premiſſes, but only an implied Eſtate for Life, and by 
-the Habendum an expreſs Eſtate is-limited, this controls the implied Eſtate for Life; and if 
this is void and repugnant, all is void; but if there be an expreſs Limitation in the Premiſſes, 
and the Habendum is repugnant, the Habendum is void, and the Premiſſes is good. Cro. Eliz. 


254, 255. Pl. 27. 2 Co. 55.4. 9 Co. 47. 8 | | 
But had it been where a Ceremony is requiſite to the Perfection of the Eſtate limited in 


the Premiſſes, and nothing is.requiſite.co the Eſtate limited by the Habendum but only the 
Delivery of the Deed; in ſuch Caſe though the Habendum be of leſs Eſtate: than is mentioned 


in the Premiſſes, the Habendum ſhall ſtand. 2 Rep. 24. 4. 


Where a Prebendary demiſes to 7. S. and his Heirs, Habendum to him and his Heirs for 


three Lives; this is an Explanation of the Premiſſes, that the Leſſee and his Heirs ſhall have 
ſuch an Eſtate as is mentioned in the Premiſſes, which is but for three Lives, as in the Ha- 
-bendum. Jones 4. 2 Keb. 865. | | | 

If one Thing be granted in the Premiſſes, Habendum una cum another, which is no Part of 


nor belonging to it; that mentioned in the Habendum will not paſs. Hob, 161. Vide Moor, ; 


Caſe 1236. | | 
Ad if the Habendum is not purſuant to the Premiſſes, it is void; as a Grant of a Manor, 
Habendum a Rent, Parcel of the Manor. Plow. 1 1. 5. 152. 4. | 
Where a Man grants a Rent or Common, &c. by the Premiſſes, to the Grantee and his 
:Lleirs, Habendum to the Grantee for Life or Years, the Habendum is repugnant and void. 


SECT. IV. 
Of the Tenendum. 


(A) Tenendum, wha? 


HE Tenendum is a Clauſe in a Deed wherein the Tenure of the Land is created and li- 


med. Vide (C) pee tt 
A Tenure is created, either by Act of the Party or Act of Law. 
And Services are either of Profit and no Fidelity, or of Fidelity and no Profit. 
Some of them are alſo for the private. Profit of the Lord, | 
| | | | | And 


Habendum. 


2 of the Realm. 


And ſome of them were for the publick Defe | 
il, jor Feoffment of corporate Things, into 


A Tenure may be reſerved upon a Gift in 
which an Entry may be made. 

But upon incorporate Things, as c ourts, Rents, 
may be reſerved ; nor may it be of Things of no * 
wealth; nor may it be done to a Stranger. 

Nor may the Tenant hold by two Tenures. 

There is no Land that is not held by fome Service Spiritual or Temporal. Shep. Common 
Aſſ. 391. | | Es | 

1 by Stat. 12 Car. 2. c. 24. All Tenures are turned into free and common Socage, 

and all Tenures by Knight-fervice in Capite, and Socage in Capite, and the Fruits and Con- 


ſequences thereof are taken away. 
And all Tenures to be created by the King ſhall be in free Socage only, and not in Capite, 
ſaving Rents, Heriots and Suits of Court, and Services incident to common Socage, Ec. and 


ſaving Tenures in Frankalmoigne, by Copy and Grand Serjeanty, other than incident to 


7avs, Piſcaries, and the like, no Tenure 
the Donor, Feoffor or Common- 
| q 


Knight-ſervice. 

No Man can hold one and the ſame Land immediately of two ſeveral Lords. 0. 3 
152. | 

One Man cannot of the ſame be I ord and Tenant. Jbid. 


If a Tenant in Fee conveys the Land to another, he ſhall hold the Land as + the Feoffor 
held it from the Lord. 

And if he makes a Feoffment of Part of his Land, he muſt hold that Part of the Lord as 
the other held, if it be to be divided. 

But if they be not to be divided, as a Horſe, and the like, the Lord ſhall have the Whole, 


as a Horſe of every Tenant. Shep. Com. A. 392. 
Where the Law makes a Tenure and Reſervation, there the Hella of the Feoffor, Donor 
or Leſſor, ſhall have the Services as well as the Feoffor, Donor or Leſſor himſelf, unleſs 


by the expreſs Words of the Feoffor, &c. in the Deed it be otherwiſe inen Perk. F. 697. 


(B) The Office of the Tenendum. 


T HE Office of a Tenendum in a Deed, is to limit and appoint the Tenure of the Land 
by which it is held, and how, and of whom it is to be held. | 

Before the Statute called Dania emptores terrarum, (18 E. 1.) the Tenendum was uſually 
from the Feoffor and his Heirs, and not. of the chief Lord of the Fee, whereby Lords loft 


their Eſcheats, Forfeitures, Sc. 
But ſince the ſaid Statute of the enendum, where the Fee-ſimple paſſes, muſt be of the 


chief Lord of the Fee, by the Cuſtoms and Services, and the Feoffor held. 
Yet this Statute does not extend to a Gift in Tail ; for the Donee ſhall hold of the Donor. 


Co. Lit. 6.a. 2 Inſt. 66, 67, 500, 501, 502, 505. 
(C) Where the Tenendum 7s placed, and by what Wards it is expreſſed. 


"Ti; HE Tenendum moſt commonly and properly ſucceeds the Habendum, and was uſually i 


in theſe Words, Tenendum per ſervilium, Fc. 
But ſince the Statute of Quia emplores terrarum, when the Fee-ſimple doth paſs the Tenure 


is always of the chief Lord, and is thus ſet forth, Tenendum de capitalibus dominis, &c. Bur 
this Clauſe at this Day is for the molt part left out of Deeds, and altogether omitted. Shep. 


Com. A. 
The Tenendum ſeems now to be incorporated with the Habendum, for we ay, To have 


and to hold, in which Clauſe the Eſtate i is limited, Sc. Vide the _ Section. 


SECT. 


Ch.5.5 8. .— VNaeddendum. 


SECT. V. 
ov the Reddendum and Clauſes of Diſtreſs, Nomine pœnæ, and W e 


(A) Reddendum, what, and how it differs from an Exception. 


H E Reddendum is a Clauſe in a Deed whereby the Feoffor, Donor, Leſſor, Grantor, 
Sc. reſerves ſome new Thing to himſelf out of that which he granted before ; as 
| Rent, Suit, Service, Ec. 
The Reddendum differs from an Exception, which is ever of Part of the Thing granted, 
and of a Thing in efſe at the Time; but this is of a Thing newly created or reſerved out of 
a Thing demiſed that was not in 7 before; ſo that this always reſerves that which was not 
before, or abridges the Tenure of that which was before. | 


(B) Where the Reddendum 15 neceſlary or not. 


N Eſtate in Fee, for Life or Years, may be good without any Reſervation of Rent, 
except it be in Caſe of Leaſes made by Tenants in Tail of their intailed Land, Huſ- 
| bands 9 their Wives Land, and Churchmen of their Church Land. Sbep. Prec. 98, 99. 


(c) Of what the Reddendum muſt be. 


'F- HE Reddendum or Reſervation muſt be of another Thing than what is eranted, of a 
Rent or Profit ifluing out of the Thing granted, and not any Part of the Thing itſelf 
granted; nor can it be out of any other Thing than the Thing granted, or ſome Part thereof 

at leaſt. Shep. Prec. 99. 

Antiently the Reſervations were for the moſt Part in Victuals, as Corn, Fleſh, &c. but 
about the Reign of H. 1. the Reſervation of Victuals was changed into Money. Wood, B. 2. 
c. 3. 

If a Man grants Land, yielding and paying Money, or ſome ſuch Thing yearly, this is 

a good Reſervation ; but if the Grantee covenants to pay ſuch a Sum of Money, or to do 
ſuch a Thing yearly, this is no good Reſervation, but a Covenant to Pay a Sum of Money 
in Groſs, and not as a Rent. Plow. 132. 

If two Tenants in Common make a Leaſe of their Land, rendring 20 5. Rent, this ſhall 
be but one 205. and not two 205. 

So if the Leaſe be, rendring a Horſe or a Hawk; by this they ſhall have but one Horſe 
and one Hawk, and not two Horſes or two Hawks, as it ſhall be in Caſes where they do 
Join in the Grant of ſuch Things out of their Land. Plow. 271, 289. 10 Co. 106. 

If one makes a Gift in Tail of two Acres of Land, the one at the Common Law and the 
other in Borough Engliſh, rendring an Ox to him and his Heirs; and the Donee having two 
Sons dies, and the eldeſt Son inherits the one Acre, and the youngeſt Son inherits the other 3 
in this Caſe the Donor. and his Heirs ſhall have but one Ox, Sc. 10 Co. 106. 

If one grants Land yielding for Rent Money, Corn, a Horſe, Spurs, a Roſe, or any ſuch 
Thing; this is a good Reſervation, but if the Reſervation be of the Graſs, or of the Veſture 
of the Land, or of a Common, or other Profit to be taken out of the Land, theſe Reſerva- 
tions are void. Go, Li. 14a. 

If one grants a Manor, Meſſuage, Land, Meadow or Paſture, or the Veſture, or Her- 
bage of Land, Meadow or Paſture, rendring a Rent, this is a good Reſervation. 

But if one grants Tithes, Rents, Commons, Advowſons, Offices, a Corody, Mulcture 
of a Mill, a Fair, Market, Privilege or Liberty, reſerving a Rent, this Reſervation is void, 

And yet ſuch a Reſervation in the Caſe of the King alſo is good. 

And in Caſe of a Subject alſo, if a Leaſe be made by Deed in Writing of any fuch 
Thing for a Term of Years, reſerving a Rent, this may be good by way of Contract to 


produce an 2881 of Debt, though not as a Rent to be diſtrained for. Co. Lit. 47. 5 Co. 3. 


Perk, F. 626. 
| (D) Out of what + Rezent muſt be. 


HE Reddendum or Reſervation muſt be out of Lands, Houſes, or ſome ſuch peel | 


Thing, and cannot be made upon Fairs, Tithes, or any ſuch incorporeal Thing, nor 
can one Rent be reſerved out of another. Shep. Pree. 99. 


Vor. I. | U uu A Rent 
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Reddendum. 


A Rent cannot be reſerved * a common Perſon out of any incorporeal Inheritance: But 
if a Leaſe be made by Deed reſerving a Rent, it may be good by way of Contract to have 
an Action of Debt for it, as a Sum in Groſs, though not as Rent: But ſuch Rent ſhall not 
paſs with the Grant of the Reverſion, for that it is not incident to it. Co. Lit. 47. a. 142. 4. 
Cro. Jac. 112. pl. 10. T. Raym. 194. Hard. 88. 


(E) To whom a Reddendum may be made: 


H E Reddendum muſt be made to him who makes the Deed; and if there be two or 
more Grantors, then to them all, or to one of them at leaſt, for it cannot be made to 


one who is a Stranger to the Deed. Shep. Prec. 99. 


If a Leaſe be made for Years, rendring a Rent to the Leſſor or his Heirs in the Diſ- 
junctive, or rendring a Rent to the Leſſor, without ſaying, and his Heirs, &c. or rendring 
a Rent during the ſaid Term, and does not ſay to whom; or rendring 10/. to the Leſſor 
and 3. to his Heirs, all theſe Reſervations are good. ; 
But if a Leaſe be made, rendring Rent to the Heirs of the Leſſor ; this Reſervation is 
void, becauſe the Rent is not reſerved to himſelf firſt. 5 Co. 111. 8 Co. 71. Co. Lit. 214. 

And if the Reverſion be, rendring ſo much Rent during the ſaid Term, and doth not 
ſay to whom; in this Caſe it ſhall be conſtrued to be to him that hath the enen, and 
accordingly it ſhall be paid, and ſhall continue during the Term. | 

But if A. be ſeiſed of Land in Fee, and makes a Leaſe for Years of it, rendring Rent to 
A. (without ſaying to his Heirs, c.) during the ſaid Term, this Rent ſhall continue only 
during the Lite of 4. and no longer. 

And yet if A. be poſſeſſed of a Term only, and makes an Under-Leaſe or Aſſignment 


with ſuch a Reſervation, Quere. Shep. Touch. 115. 


If two Jointenants by Deed Poll, or by Word, male a Leaſe for Life, reſerving a Rent 


to one of them, this ſhall go to ham both. 


So if one of them be Tenant for Life, and the other i in Fee, and * join in a Leaſe for 


Life or Gift in Tail, reſerving a Rent, the Rent ſhall enure to them both. 


But if Tenant for Life and he in Reverſion 3 join in a Leaſe for Life or Gift in Tail by 
Deed, reſerving a Rent, the Rent ſhall enure to the Tenant for Life only during his Life, 


and after to him in Reverſion. Co. Lit. 214. 


If one be poſſeſſed of a Term of Years of Land, and grant it by Deed to F. S. for his 
Life, and after his Death to J. D. in this Caſe che whole Term is gran to J. S. and his 
Executors, Adminiſtrators and Aſſigns ſhall have it, and not 7 2 But if a Term be ſo 
deviſed by Will, contra. 

And if one gives or grants to another his Horſe, or his Books, for Life, and that after his 
Death they ſhall remain to another, the Remainder is void, and the firſt ſhall have it for 
ever; for the Gift or Grant of ſuch a Thing for an . is a Gift of it for ever. 8 Co. 93. 
10 Co. 47. Bro. Done 57. Fitz. Done 2. ä 5 


(F) How and by what Deed a Reddendum muſt be made. 


A Reſervation may be by Fine as well as by Deed; or it may be in Caſe where the Leſſor 
has a Reverſion of the Land, or upon a Petition to make an Equality without any 


Deed at all. 


But if it be upon an Exchange to make an Equality, it is not good except it be by Deed. 


Co. Lit. 225. 8 H. 7. 9. Bro. Fine 36. Reſervation 4. 


If two Jointenants join in the Grant of their Land by Deed indented, and the Rent is re- 
ſerved to one of them, this is a good Reſervation, and ſhall go to bim alone. 

But if the Leaſe be made by Word or by Deed Poll, the Rent ſhall go to them both, 
Co. Lit. 214, 143. Dyer 222. | 
And if a Man poſlefled of a Term join his Wife with him, and they both am, ign over 
their Term by Indenture, rendring a Rent to them two and the Survivor of them, and ſhe 
does not ſeal the Deed; in this Caſe the Reſervation as to the Wife is void. 

And if the Reſervation be of the Rent to a Stranger that is no Party to the Dee ed, and to 
him only, this Reſervation is void. 

And therefore if the Father and his Son and Heir Apparent by Indenture leaſe his Land 
for Years, to begin after the Father's Death, rendring Rent to the Son, it is void. Mic. 
8 Car. Bland's Caſe. Hob. ca. 172, 274. Oats and Firth, 

A Rent may be reſerved upon an Indenture of Bargain and Sale inrolled, according to the 
Statute of Lands in Fee; for though an Uſe had only paſſed at the Common Law, yet now 
by the Statute of Uſes, the Uſe and Poſſeſſion pals Fogerier: Co. Lit. 144. Cro. Eliz. 595. 


Pl. 39. 2 Roll. length 19 Vin. 110. : 
(G) M bere 


3 


Chu5.%.5s  Beddendum, 


() Where the Reddendum is placed in the Deed, and by ihe Wards it is ex- 
e preſſed. be: 


1 E. Reddendum moſt commonly and properly fucrwads: the Tenendum, or Limitation 
of Eſtates; but it is as good in Law it it be placed in any other Part of the Deed, * 


A Reddendum muſt be by apt Words, in this or the like Form : 

Pielding and paying berefore yearly (if it be a Fee. ſimple, ſay) for ever hereafter, (if 
an Eſtate-tail, ſay) during the ſaid Eſtate hereby granted and made, to the ſaid C. D. (if he has 
the Fee- ſimple) and his Heirs and Aſigns, (or if he has but a Leaſe for Years) his Execu- 
tors, Adminiſtrators and Aſſigns, the yearly Rent of of lawful Britiſh Money, at and upon 
the — Day of —— and the Day of —— by even and equal Portions. For more 

Examples, ſee the ſecond Volume. 5 | 
The Reddendum may be made by other Words, as reſerving, rendring, paying, or others 
of the like Signification; but the Words of the above Example are moſt commonly uſed. 


Buy apt Words, an apt Rent out of Manors and ſuch like memorable Things, or divers 


Rents may be reſerved upon one Grant; as if one grants the Manors of A. B. and C. ren- 

dring for A. 20s. B. 20s. and C. 205. theſe are good Rents, and ſeveral. | 

Ss if one grants the Manors of A. B. and C. rendring 3 J. viz. for A. 20 3. for B. 208. 

and for C. 205. this is a good Reſervation, but in this Caſe the Rent is intire. 

Alſo one may reſerve one Rent one Year and another Rent another Year, 4s Tos. one 
Year, and 205. another Year; or one may reſerve a Rent to be paid every ſecond or third 

Year, and no Rent the other Years; or one may reſerve one Kind of Rent one Year and 


another Kind of Rent another Tear; and theſe Reſervations are good. Dyer 308. 5 Co. 55. 


Co. Lit. 47, 104, 213. | en | 
If the Reſervation be thus: Yielding and paying 205. during the ſaid Term, omitting 
the Word (yearly), this ſhall be taken to be not once only but yearly during the Term, and 
accordingly it mult be paid. „ | | | 

And it a Leaſe be made for Years, rendring in every Middle of the Year quolibet medio 
anni 20 l. this ſhall be paid during the Term. 27 H. 8. 19. 1 


- 


(H) How the Reſervation ſhall be conſtrued. 


T HIS is always taken moſt in Advantage of the Feoffee, Grantee, Leſſee, &c. and 
againſt the Feoffor, Grantor, Leſſor, &c. and yet ſo as the Rent be paid during the 
Time. 5 | | EY 

If the Reſervation be only to the Feoffor, Grantor, Ec. and the Deed do not ſay alſo, 70 


his Heirs, Executors, Sc. this Reſervation ſhall continue only for the Life-time of the Gran- 


tor, and ſhall determine with his Death. Do 

And ſo alſo it is where the Reſervation is to the Feoffor or his Heirs in the Disjunctive; 
for in this Caſe the Rent ſhall continue only during the Life of the Grantor. 

And yet if one makes a Leaſe for Years, rendring yearly during the ſaid Term to the 
Leſſor, or his Heirs or Executors ; this is a good Reſervation. during all the Term, by 
Reaſon of theſe Words, during the Term. 8 | | | 

So if the Feoffor or Leſſor be ſeiſed in Fee, and makes a Feoffment in Fee, or Leaſe for 
Life or Years,” rendring Rent to the Feoffor or Leſſor, or his Executors or Aſſigns; in this 
Caſe the Rent ſhall continue only for the Life of the Leſſor. | 
But if the Reſervation be to the Feoffor or Leſſor, or his Heirs and Aſſigns, in the Co- 
pulative, or in the Disjunctive, to him or his Heirs, or to him and his Succeſſors (if it be 


the Leaſe of a Corporation) during the Term, then all the Aſſignees of the Reverſion ſhall 


enjoy 1 . | | 

And if the Reſervation be thus, 7elding and paying ſo much Rent (without any more 
Words) this ſhall be taken for all the Time of the Eſtate, and ſhall go to him in Reverſion 
accordingly. Shep. Touch. 114, 115. 5 I” | 
If one by Deed indented grants Lands to 4. To have and to hold to him for Life, the 
Remainder to B. and the Heirs of his Body, and for Default of ſuch Iſſue, to remain to D. 
in Tail, or for Life, yielding therefore yearly, &c. in this Caſe the Reſervation ſhall extend 
to all the Eſtates. 10 Co. 107. x = SR 

If a Leaſe be made the tenth Day of Auguſt, rendring Rent at our Lady-day and Michael- 
mas; in this Caſe although our Lady-day be firſt named, yet the firſt Payment ſhall be at 
Michaelmas next after the making of the;Deed. _ 5 | 

If the Reſervation be at Michaelmas, or within twenty Days after; in this Caſe the twen- 
tieth Day ſhall be taken excluſive. 5 
85 | | | at 
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Beddendum. 


Nomine 


mt 


ſhall be ſo taken, and it muſt be ſo paid. 13 H. 4. Avowry 240. 


But if the Rent be to be paid at Michaelmas, or by the Space of twenty Days after; in 
this Caſe the twentieth Day ſhall be taken incluſive. | = | 

If a Leaſe be made in December from the Nativity of Chriſt next for one Year, with this 
Addition, Et , in fine difii anni ambæ partes agrearent quod eadem dimiſſio foret renovata, tunc 
habend' & tenend premiſſa difo J. S. (the Leſſee) ab & poſt dictum feſtum tunc proxim* ſe- 
quent uſque finem trium an norum, Reddendo inde annual im durante ditto termino dict W. S. c. 
his Caſe the Reſervation ſhall relate to both the Terms, and the Rent ſhall be paid the 
firſt Year, although they do not agree to renew the Leaſe. Shep. Touch. 114. 

If one makes a Leaſe of Land for Years, if the Leſſee live ſo long, and after the Leſſor 
by his Deed indented doth grant the Land to another, To have and to hold the Reverſioa 
to the Grantee for his Life, cum poſt mortem, c. aut aliter acciderit vacare, Reddend' inde 
annutatim to the Grantor and his Heirs, cum reverſio prædicta acciderit, 9s. 4 d. per Ann. in 
this Caſe this Reſervation of Rent ſhall not begin before the Reverſion happen in Poſſeſſion. 


10 Co. 107, 108. = -; : - 
If Rent be reſerved to be paid at two Terms, and it is not ſaid by equal Portions, yet it 


(I) Clauſe of Diſtreſs and Nomine pane, 


\Ometimes a Cauſe of Diſtreſs is added in this Manner: And 7 is agreed between the ſaid 
Parties to theſe Preſents, That if it happen the ſaid yearly Rent of or any Part 
thereof, ſhall be behind and unpaid by the Space of twenty-one Days next after either of the ſaid 
Feaſts or Days of Payment, in which it ought to be paid as aforeſaid, being lawfully demanded; 
that then and from thenceforth it fhall and may be lawful to and for the ſaid A. B. bis Heirs 
end Afigns, into the ſaid demiſed Premiſſes, and every Part thereof, to enter, and there to di- 
frain for the , ſaid Rent ſo being behind and unpaid (And ſometimes is added a Penalty for 
every Day the Rent is in Arrear, in this Manner :) As alſo for twelve Pence of lawful, 8&c. 
to be forfeited Nomine pœnæ for every Day wherein the ſaid Rent ſo in Arrear ſhall be behind 
and unpaid after the ſaid twenty-one Days ended, and the Diſtreſs and Diftreſſes ſo then and there 
taken and found, to lead, drive and carry away, and the ſame to impound, detain and keep, until 
the ſaid yearly Rent of —— and the Arrears thereef, (and Sums io be forfeited Nominæ pœnæ) 
ſhall be fully paid and ſatisfied. 
This Clauſe ſometimes may be, that the Grantor may diftrain and ſell the Goods to pay 
the Rent, and the like; of which ſee a Variety of Forms in the ſecond Volume. . 7 


(K) Clauſe of Entry on Non- payment, &c. 


A ND ſometimes there is a Clauſe of Entry on Non-payment of Rent, c. in this or the 
like Form: And if it ſball happen the ſaid C. D. his Heirs and Aſſigns, ſhall at am 


Time bereafter make Dafault of Payment of the ſaid yearly Rent of en either of the ſaid 


Days whereon the ſame ought to be paid as aforeſaid, the ſame baving been duly demanded, or 
the ſaid C. D. his Executors, 8c. ſhall break any Covenant or Grant contained in theſe Preſents, 
which on the Part and Behalf of the ſaid C. D. is to be performed, paid and kept, that then and 
fo often it ſhall and may be lawful to and for the ſaid A. B. his Heirs and Aſſigns, to enter into 
all and fingular the ſaid Manors, Meſſuages and Premiſſes, and the ſame to occupy and enjoy, 


detain and keep, until the ſaid C. D. his Executors, &c. the ſaid yearly Rents, with the Ar- 


rearages thereof, and every Part thereof, ball and will well and truly pay and content to the 
faid A. B. his Heirs and Afigus; and alſo uxtil the ſaid C. D. bis Heirs, &c. all have made 4 
reaſonable Recompence and Amends to the ſaid A. B. his Heirs and Aſſigns, of and for the Breach 


of any Covenant or Covenants ſo broken, and for any Damage by him or them ſuſtained by reaſon = 


of the fame. See more Forms ſuitable to different Purpoſes in the ſecgnd Volume. 
SECT. VI. 
Of the Condition. | | 
(A) Condition what, and how it differs from a Limitation, See Ath. Rep. 358, 
374. 384. = 


Condition is a Reſtraint to an Ad or T hing, rendring it uncertain, 8 
A Condition in a Deed or Will is a Clauſe reſtraining, ſtaying or ſuſpending ſome 
Ad or Thing, whereby it is rendred incertain, | : 


4 Some 


Ch. 5. $-6. Condition. 


Some define it chus: It is s Modus an Equality annexed by him that has the Eſtate, . N 


or Right to the Land, Ge. whereby an Eſtate, Sc. may either be created, e, or en- 
larged upon an incertain Event. | 

It differs from a Limitation, which is the Bounds or Compaſs of an Eſtate, c or the Time 
how long an Eſt ite ſhall continue. 


N 


( Kinds of Candies See 2 Bur. Rep. 9. Athyns : Rep. 9 F729) 


HERE are divers Kinds of Conditions, ſome are in Deed or Expreſs, i. e. when the Expreſs 


Condition is expreſſed by the Party in legal Terms, and by expreſs Words in Writing, 
or without Writing, annexed to the Eſtate; as if I enfeoff a, Man of Land, rendering Rent 
at a Day, on Condition that if it be not paid it ſhall be lawful for me to re- enter. 


And ſome are in Law or implied, i. e. when the Condition i is tacie created by the Law laplied. 


without any Words uſed by the Party. 

The Conditions in Law or implied are either by common Law or by Statute Law. 

The firſt Sort are ſome of them founded on Skill, as where an Office is granted there is a 
Condition zacite implied, that if the Grantee doth not execute it faithfully according to the 
Truſt, the-Grantor may put him out. 

And ſome. are without Skill, as where an Eſtate is made for Life or Years of Land, there 
is this Condition implied, that if the Leſſee commits Waſte, he ſball forfeit the Place waſted ; 
or if the Leſſee makes a Feoffment of the Land, he ſhall forfeit his Eſtate, and the Leſſor ſhall 
enter. 

And where an Eſtate i is made in Fee on Land, this Condition i is en that the Feoffee 

| ſhall not alien it in Mortmain. 

And theſe Conditions do ſometimes give a Recover 'y and no Entry, as in the Caſe of Waſte. 

And ſometimes they give an Entry and no eee as in the Caſe of Alienation i in Mort- 
main. 

In the Caſe of Exchange alſo there is a Condition in Law. 


Conditions are ſome of them precedent or executed, i. e. when the Condition muſt be fulfilled Precedent. 


before the Eſtate can take Effect; as where an Agreement is made between me and J. S. that 

if he pays to me _10/. at Michaelmas, he ſhall have ſuch a Piece of Ground of mine for ten 
Years; or I make a Leaſe of Land to J. S. for ten Years, provided that if he pays me 10 J. 
at Michaelmas he ſhall have the Land to him and his Heirs; in theſe Caſes by the Performance 
of the Condition the Eſtate is acquired. 


And ſome Conditions are ſubſequent and executary, 7. e. when the Eſtate is executed, but Subſequent, 
the Continuance thereof depends upon the Breach or Performance thereof of the Condition; as Atk. 2 


were a Leaſe is made for Years, on Condition that. the Leſſee ſhall pay 10. to the Leſſor 
at Mic haelmas, or elſe his Leaſe ſhall be void; in this Caſe by the Performance of the Con- 
dition the Eſtate is held and kept. 


Theſe Conditions are alſo ſome of them in the Aﬀermative, i. e. do conſiſt of doing; as Affirmative. 


providing that the Leſſee ſhall pay the Rent, or pay 10 l. to the Leſſor, &c. 


And tome are in the Negative, i. e. conſiſt of not doing; as provided that the Leſſee Hall Negative. 


not alien, &c. 
And ſome of them are in the Affirmative, which imply a Negative; as provided that if the 
Rent be unpaid, that the Leſſor ſhall re-enter, which implieth a Negative, viz. not paid. 


Conditions alſo are ſome of them collateral ; ; 7, e. when the Act to be done i is a collateral Collateral. 


Act, as that the Party ſhall pay 10 l. go to Rome, or the like. 


And ſome are inherent, 1. e. ſuch as are annexed to the Rent reſerved out of the Land loberent. 


whereof the Eſtate is made. 


And ſome of them are alſo reſtrictive, and contain a Reſtraint ; ; as that the Leſſee Hall oy Reſtrictire. 


alien or do waſte, or the like. 


And ſome are compulſory; as that the Leſſee ſhall pay to the Leſſor 10]. ſuch a Day, or bis Compulſory, 


Leaſe ſhall be void. 


And ſome of them are * "gle, i. e. to do one Thing 4 and ſome Copulative, i. e. to do Single. 


divers Things; and ſome Digunctive, i. e. when one Thing of divers is required to be 
done. 


And ſome Conditions make the Eſtate IIS > they are annexed voidable only by Entry Voidable. 


or Claim. 
And ſome of them make the Eſtate void 155 facto without Entry or Claim. 


And ſometimes they tend to deſtroy Eſtates, ſometimes to make or to enlarge Eſtates, and 10 4 
ſometimes neither to make nor deſtroy, but only to clog Eſtates ; as where a Leaſe is made, enlarge and 


Vor. I. 5 :: = 0 


rendering clog Eſtates. 


cannot upon a Condition. 


rendering Rent on Day, on Condition if it be not paid, that the Leſſor ſhall enter on che | 


Land and keep it till the Rent be paid. | | | 
And by all theſe Ways Conditions may be lawfully made. Lit. $. 327. Co. Lit. 201. 


8 Co. 43- 8 


(o) The Nature of a Condition expreſſed, and of a Limitation. See Bur, Rep. 434. 


and 2 Bur. 951, 952. Ath, Rep. 45, 59, 89 to 9a. 


T HE Nature of an expreſs Condition annexed to an Eſtate in general is this ; that it can- 
not be made by nor reſerved to a Stranger, but it muſt be made by and reſerved to him 
that makes the Eſtate. NEE. | | | i 

And it cannot be granted over to another except it be to and with the Land or Thing unto 
which it is annexed and incident. And fo it is not grantable in all Caſes, for the Eſtates of 
both the Parties are ſo ſuſpended by the Condition, that neither of them alone can well make 
any Eſtate or Charge of or upon the Land; for the Party that parts with the Eftate, and has 


nothing but a Poſlibility to have the Thing again upon the Performance or Breach of the 


Condition, cannot grant or charge the Thing at all. | . 
And if he that has the Eſtate grants or charges it, it will be ſubject to the Condition ſtill; 


for the Condition always attends and waits upon the Eſtate or Thing whereunto it is annexed; 
ſo that although the ſame paſſes through the Hands of an hundred Men, yet is it ſubject to 


the Condition ſtill, and notwithſtanding ſome of them be Perſons privileged in divers Caſes, 


as the King, Infants and Women Covert, yet they alſo are bound by the Condition. EIT 
And a Man that comes to the Thing by Wrong, as a Diſſeiſor of Land whereof there is 
an Eſtate upon Condition in Being, ſhall hold the fame ſubject to the Condition alſo. 3 
And when the Condition is broken or performed, Sc. the whole Eſtate ſhall be defeated. 
So that if there be a Leaſe for Life made by Deed and not by Will, the Remainder over 
in Fee, on Condition that the Leſſee for Life ſhall pay. 10 J. to the Leſſor; if the Leſſee pays 
not this 101. the Eſtate in Remainder is avoided alſo. Ef fc e converſe, unleſs by ſpecial 
Limitation it be otherwiſe provided; as if A. grants by Indenture Land to B. for Life, the 
Remainder to C. in Fee, rendering Rent to A. and his Heirs ; with Condition that if the Rent 
be behind, to re-enter and retain the Land during the Life of B. and no more; and A. enters 
in the Life-time of B. for Nonpayment, this does not deſtroy the Remainder. Shep. Touch. 
120. | | 
And if Tenant for Life and he in Remainder join in a Feoffment, on Condition that if, 
Sc. that then the Tenant for Life ſhall re-enter; this is good without defeating the entire 
Eſtate, for regularly a Condition cannot avoid a Part of an Eſtate only, and leave another 
Part entire; neither can the Eſtate be void as to one Perſon and good as to another, (except it 
be in the Caſe of a Condition annexed to an Eſtate limited by way of Uſe, as in Frances's 
Caſe, 8 Co. go.) Shep. Touch. 120, 121. | | 115 | 
And yet if A. makes a Gift in Tail to B. the Remainder to B. in Fee, upon Condition not 
to alien, and B. aliens; this doth defeat the Eſtate-tail only, and not the Remainder. | 
Alſo the whole Eſtate of the Whole and not of ſome Part only ſhall be avoided, except b 
Agreement the Condition be ee reſtrained to ſome Part, and the Re- entry given in 
that Part only; as where a Feoffment is made of two Acres of Land, on Condition that if 
ſuch a Thing happens, the Feoffor ſhall enter into one of them. DES © 
And further, when he that has Right re-enters by Force of ſuch Condition, he ſhall avoid 
all Charges and Incumbrances put upon the Land after the Condition made; for he that 
enters into Lands by Force of ſuch a Condition, muſt have it again in the ſame Plight as it 
was when he parted with it. | 5 | 
And a Condition for the moſt part will not determine the Eſtate without Entry or Claim. 
So that howſoever a Limitation hath much Affinity and Agreement with a Condition, and 
therefore ſometimes it is called a Condition in Law, both of them do determine an Eſtate in 
Being before, and a Limitation cannot make an Eſtate to be void'as to one Perſon and good 
as to another; as if a Gift be made in Tail to one and his Heirs Male until he does ſuch a2 
Thing, and then his Eſtate to ceaſe and go to another; yet herein they differ. 
Firſt, A Stranger may take Advantage of an Eſtate determined by Limitation, but he 


Secondly, A Limitation always determines the Eſtate without Entry or Claim, but a Con- D 


dition does not. Shep. Touch. 121. 


4 5 
D) 
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Ch. 5. 5. 6. Coyndition. 


(D) What hall be ſaid a Condition in Law, and when an Eftate ſhall be ſubjef to 


ſuch a Condition. | 


1 by the Curteſy, in Tail, after Poſſibility of Iſſue extinct, in Dower, for Life, 


for Years, by Statute or Elegit, Gardian, Ec. do hold their Eſtates, ſubject to a Con- 
dition in Law; ſo that if any of them aliens his Land in Fee, or claims a greater Eſtate in a 
Court of Record than his own, he forfeits his Eſtate, and he in Remainder or Reverſion may 
enter; and if ſuch a Tenant does Waſte, he in Reverſion ſhall recover the Place waſted. 


The Tenant in Fee-ſimple holds his Eſtate fubje& to a Condition in Law ſo that if hne 


aliens his Land in Mortmain he forfeits it, and the Lord may enter upon him. 
So alſo he that takes Land in Exchange holds it under a Condition in Law; fo that if he 
aliens his Land in Mortmain he forfeits it, and the Lord may enter upon him. | 
So alſo he that takes Land in Exchange holds it under a Condition in Law, viz. that if 
the Land be given in Exchange for that Land he recovered from him that has it, that he 
ſhall enter upon his own Land again. CS | | 
Alſo every Officer that acts in the Adminiſtration of Juſtice, all Keepers of Parks, Stew- 
ards, Beadles, Bailiffs, and ſuch like, hold their Offices under a Condition in Law; ſo that 
if they do not duly execute it, and do all that thereto appertains, they may forfeit them, and 
the Grantor may put them out, In quo quis delinguit in eo eft de jure puniendus, Co Lit. 233, 
234 8 Co. 44. | | # 


(E) Upon what Act a Condition may be created. 


| Tenant cannot attorn to the Grant of a Seigniory upon Condition ſubſequent, becauſe it 
{AX is but a Conſent, no Intereſt paſſes from him; ſecus upon a Condition precedent. Co. 
Lit. 274, 300. 6. Vide 15 E. 3. A. 25. | = | = 
So Executors cannot agree upon Condition to a Legacy. 4 Co, 28. 6. 
But a Patron, in reſpect of his Intereſt, may aſſent upon Condition to charge the Glebe 
of the Parſon. Co. Lit. 300. b. | | 

A Licence to alien cannot be upon a Condition ſubſequent ; ſecus as to a Condition prece- 
dent, becauſe in ſuch Caſe it is no Licence till the Condition performed. Poph. 106. 
A Diſſeiſee may releaſe his Right to the Diſſeiſor upon Condition. Co. Lit. 274. 5. Kel: 
88. &. $9: 4. EO | | 

But a Condition cannotbe releaſed upon a Condition. Co. Lit. 274. b. 9 Co. 85. b. 
An expreſs Manumiſſion of a Villein cannot be upon Condition, for once free and ever free; 
Co. L oi | | 

Lanes Patent of Denization of an Alien, may be upon Condition precedent or ſubſequent. 
Co. Lit. 274. | | | 
But a Naraliaintion by Parliament cannot be upon Condition, for it is againſt Abſolute- 
neſs, Purity and Indelibility, of natural Allegiance. Co. Lit. 129. * 

A Parſon cannot reſign upon Condition, becauſe it is upon a judicial Act, to which no 
Condition can be annexed, any more than an Ordinary can admit, or a Judgment be con- 
feſſed upon Condition. Ow. 12. es, 1 | 


(F) Where the Cauſe or Confideration of the Grant will make a Condition. 


F one grants an Annuity pro Acra Terre, the Word pro ſhews the Cauſe of the Grant, 


and amounts to a Condition; for if the Acre be evicted by an elder Title, the Annuity 
Hall ceaſe.” Co. Lit. 204. 5826. WEN | 
So if an Annuity is granted pro decimis, &c. and the Grantee is unjuſtly diſturbed of the 
Tithes, the Annuity ceaſes. Co. Lit. 204. a | | 
But if one makes a Feoffment, Leaſe for Life, &c. pro Concilio impenſo, Ec. or pro una 
Acra Terre; though he denies Counſel, or the Acre be evicted, yet he ſhall not re-enter, 
8 the Eſtate being executed, it ſhall not be avoided without legal Words of Condition. 
0, Lit. 204. 9. c 9 e | | 
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(6) What may be made upon Condition, and to ; har Things Conditions may be annexed 


or not, 


ef 


J* is a general: Rule, that when a Man hath a Thing Ts may Condition with it as he will. 
Conditions in a Deed therefore may be annexed: to Thivgs inheritable to Freeholds, or -- 
to Chattels Real or Perſonal. Perk. §. 707. 

As for Example; If a Feoffment in Fee. Gift in Tail, or Leaſe for Life, be alle ef 
Lands or Tenements, or a Grant be of a Rent, Common, or the like, in ee Fee- 
tail, or for Life; theſe Things may be done upon Condition. 

So a Leaſe for Years of Land, or a Grant of Rent, Cc. for Years, may be made upon 
Condition. 

And a Leaſe may be made for five Years, on Condition that if the Leſſee pay to the Leſ- | 
ſor. within the firſt two Years ten Marks, that then he ſhall have the Fee, WEEN but for 
five Years. 


Alſo a Guardian in Chivalry may grant the Wardſhip of the Body and Land, or either & 


them, on Condition. 
A Tenant by Statute Merchant, Staple or Elegit, may grant their Eſtates upon Condition. 
The Lord may grant his Seigniory to his Tenant on Condition. 
The Tenant for Life may grant his Eſtate to his Leſſor, or to him in Reverſion upon 


Condition. 
The King may make Letters Patent of Denization to an Alien, or a Charter of Pardon to 


a Man for his Life, upon Condition. 


Alſo Releaſes and Confirmations may be made upon Condition. 

And a Submiſſion to an Award may be upon a Condition, 

But an Inftitution to a Benefice, or an Induction, may not be on a Condition. 

An Attornment, or an expreſs Manumiſſion of a Villain, cannot be ng a Condition ſub: | 
ſequent, as it may be on a Condition precedent. | | 

And ſome hold that a Condition cannot be releaſed upon a Condition. 

: But the contrary is held by others clearly, and that there is no Difference between this and | 
a Releaſe of a Right. Ideo Queære. 

An Award cannot be made on a Condition, as was held in Shirer' 8 Caſe, 35 Eli. 

A Contract or Sale of a Chattel Perſona], as an Ox, or the like, may be upon Condition; 
as if A. ſells his Horſe to B. that if A. do ſuch a an Act, then that B. ſhall pay 5 J. at the Day 
agreed upon, otherwiſe but 40. 

So if I agree with a Phyſician, that if he cures ſuch a Diſeaſe he ſhall have ſo much; and 
in this Caſe he cannot have the Money until he has done the Cure. 

As where I promiſe a Man 101. when he has built ſuch a Houſe; in this Caſe he cannot 


have the Money until the Houſe be built. 
Alſo retaining of Servants, 8 of Charters or Deeds, and divers other Things, may 


be done upon Condition. 

And if an Executor aſſent to a Legacy upon a Condition, the Aſſent is good, but the 
Condition is void. Shep. Touch. 119. 

A Feoffment of two Acres upon Condition, and for Breach that he may re-enter but in one 


is good. Roll. Abr. 412. 5 Vin. 67. 
A Tenth may be granted by the Clergy to the King upon Coudicion. Did. | 
If a Copyholder ſurrenders to the Lord to make his Will, upon Condition that he ſhall Pay 
him 10/7. this is a good Condition. Roll. Abr. 413. 5 Vin. 67. | 
A Contract e ven Condition. Jbid. 5 Vin. 67. 


(8) Eo 010 nd by what Deed a Condition may be created and annexed.” 


ONI D I T I ONS e! to Eſtates are moſt frequently and ſafely made by Deed i in 
Writing; yet it ſeems ſuch Conditions may be made and annexed to any Eſtate of a 
Thing grantable without Deed without any Writing at all; however in ſome Caſes it cannot 
be well pleaded nor uſed without a Deed, for it is a Rule, that if a Condition be pleaded 
in any Action to defeat a Freehold, the Deed wherein the Condition is contained mu ſibe 
ſhewed. 
But of Chattels Real, as . for Years, and the like, or Grants of Chattels Perſonal, 
Man may plead that ſuch Leaſes and Grants were ny upon Condition without ſhewing * 


Deed. 


And 


Ch. 7 Cn SE Condition. 


A in the frſt Cali alſo a; a Condition to avoid a Freehold, it may * given in Evidence 
to a Jury, and they may find the Matter at large as it is, and ſo the Party may have Advan- 
tage of the Condition without ſhewing any Deed of it. 

Alſo the Pleading of a Feoffment in Fee, on Condition without Deed and Re-entry, is 
good if the Party confeſſes the Condition. Shep. Touch. 119, 120. 

A Releaſe of all one's Right may be upon Condition. 17 E. 3. 2. 5. Co. Lit. 274. b. 30.6. 

It a Copyholder ſurrenders to the Lord to make his Will, upon Condition to pay 1 51. 
this is a good Condition. M. 2 Ja. C. B. Garden's Caſe. | 

A Leſſce may ſurrender upon Condition. 14 Ed. 4. 6. 4 Co. 82. Br. Condition 1 86. 


A Confirmation may be upon Condition. 5 Co. 81. 
A Deviſe of Lands deviſeable, was good at the Common Law upon Condition. Rell. Abr. 


412. 5 Vin. 65. EE | 
A Deviſe of an Uſe at Common Law was good upon Condition. Bid. 5 Vin. 65. 


A Deviſe within the Sat. 32 & 34 H. 8. may be upon Condition, becauſe that Statute 
gives Liberty to Deviſe at Pleaſure. Jbid. g Vin. 65. 

A Man cannot releaſe a Perſonal Thing, as an Obligation upon a Condition ſubſequent ; 
but the Condition will be void, becauſe a Perſonal Thing being once ſuſpended is perpetu- 
ally excinguiſhed. Bid. Vide Roll. Ar. 940. II Vin. 462. 

But a Man may releaſe a Perſonal Thing, as an Obligation, or ſuch like, upon a Condi- 
tion precedent; for there the Action is not ſuſpended till the Condition performed. Roll. 


Abr. 412. 5 Vin. 65. | 
A Condition written on the back of a Leaſe before the Execution, is good. Cro. Fas. 456. 


Sed vide 2 Roll. Abr. 2 2. pl. 1. 13 Vin. 18. 
A Condition to perform a Matter of Fact, without Writing, is good. Roll. Abr. 413. 


5 Vin. 68. 
As in an Indenture, a Man may bind himſelf upon a Condition to perform all the Cove- 


nants between them made for the Permutation of a Benefice, of which there is no Writing. 


id. 5 Vin. 68. 
A Man may aver a Leaſe for Years to be upon Condition, and plead the Condition with- 


out ſhewing the Deed thereof, becauſe it is but a Chattel. Did. 

A Man may plead, that a Leaſe for Years of Land, or a Grant of a Ward, was made by 
Guardian in Chivalry upon Condition, &c. without eving any Writing of the Condition, 
becauſe it is but a Chattel Real. Lit. §. 365. 

So it is of Chattels Perſonal and Perſonal Contracts. Lit. $. 365. 

But a Man by Plea ſhall not defeat a Freehold by Force of a Condition without fhining 


& Deed. .- II. 5. 365. Co: Latc 225. 


Otherwiſe if a Condition annexed to a Freehold be found by a Jury. Lit. $. 366. Co. 


Lit. 226. Kelw. 137. 4 
If a Condition has falſe Latin in it, yet if any Senſe may be intended in it by the Words 


within the Condition, it ſhall be good. 20 H. 6. 32. 
Ik one grants a Rent for Life, a Condition cannot be annexed to it, unleſs it be by Deed. 


33 Af. 2. Br. Verdis 64. Fitz. Verdi 42. 
If A. agrees with B. to make a Feoffment to him upon Condition, and after makes a Deed 


of Feoffment without any Condition, and afterwards makes Livery ſecundum formam Chart 


without any Condition; this is abſolute without any Condition; for the Livery is not made 


according to the Agreement but according to the Deed. Fitz. Afiſe 311. 

But if 4. agrees to enfeoff B. in Surety 'of the Payment of certain Money, and afterwards 

makes Livery to him and his Heirs generally, the Eſtate is held by ſome to be upon Con- 

dition, inaſmuch as the Intent of the Parties was not changed, but continued at the Time 
of the Livery. Co. Lit. 222. 6. 
Ika Man makes a Deed of Feoffment to another, and in the Deed there is no Condition 
but when the Feoffor would make Livery of Seiſin to him by Force of the Deed, he ex- 
preſſing the Eſtate, makes Livery of Seiſin unto him _ Condition, the Feoffment is of 
like Force as if no ſuch Deed had been made. Lit. $. 359. Co. Lit. 222. 5. 

A Condition cannot be referved without Deed me Wes Roll. Abr. 414. 5 Vin. 69. i 
If it be by Deed Poll, and the Feoffor, Sc. gets it into his Cuſtody, he may plead the 
Condition againſt the Fcoffee, Sc. Lit. $. 375. Co. Lit. 231. 

- Corody y granted for Life, ſecundum quod prius per J. H. & alios ufitar fuit ; and avers 

the Uſe to have been, that every one who has it ſhall attend upon the Maſter four Times in 
the Year, otherwiſe ſhall forfeit it: This is a good Condition which refers to other Matters, 
though not ſhewed in certain that they were done. Bro. Condition 167. 

If an Annuity be granted pro conſilio & auxilio babendis, and does not mention in what 
Matter it ſhall be, yet it may be averred he was a Phyſician, or a Lawyer, and it was 
granted for his Counſel and Aid therein. Bro. Annuity 7. Fitz. Annully 19. 4 
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Condition. : 


So if the Grantee be learned in two Sciences, yet he may aver the Grant was for one in 
certain. Fitz. Annuity 19. 


(1 ) To what Things a Condition ſhall extend. 


F a Leaſe for Years be made, rendring for the two firſt Years 10 l. and after 300. yearly, 5 
provided that if the Rent of 30 l. or any Part thereof be behind, the Leſſor may enter; 
it was ſaid, that if the 101. is behind the Leſſor may enter, for the 1095 is Part of the Rent, 
for it is but one Rent. 4 Leon. 8. | 

If a Man who has certain Walks in a Foreſt of Inheritance, gives one Walk called B. to 
J. S. in Tail, and dies, and his Heir recites the ſaid Grant and confirms it, and by the ſame 
Deed grants another Walk called S. in the ſame Foreſt to him and his Heirs, Proviſo that 
the ſaid J. S. ſhall not cut any Trees in aliqua parie præmiſſorem in indentura predif ſpeci- 
ficatorum ;, the Condition ſhall extend to the Walk called B. ſo that if he cuts any of the 
Trees in his Walk, the Grantor may enter for the Condition broke, into the Walk called S. 
for the Word Premiſſes comprehends as well that which is confirmed, as that which is granted. 
Roll. Abr. 422. 5 Vin. 126. 

If . be in Execution at the Suit of B. and B. upon good Conſideration affirms to 7. S. 
that he will not diſcharge A. without his Conſent, and after A. and B. agree, that B. ſhall 
make a Releaſe to him of the Execution, and deliver him; and that A. ſhall enter into an 
Obligation, with Condition to ſave B. harmleſs from all Suits, &c. that may ariſe upon the 
Releaſe of the ſaid A. being in Execution at the Enſealing thereof, at the Suit of the ſaid B. 
in ſuch a Sum, from all Perſons which may any way trouble the ſaid B. touching or con- 
cerning the ſaid Releaſe, that then, Cc. and after all this is done accordingly, and J. S. 
brings an Action on the Caſe againſt B. upon his Promiſe, and recovers; 4. ought to 
ſave him harmleſs, otherwiſe the Condition is broke; for this ariſes by Reaſon of the ſaid 
Releaſe, and ſo within the Words, though the Promiſe made to F. s. was the Cauſe of the 
Action of J. S. Bid. 

If a Man makes a Gift in Tail to 4. the Remainder to A. and his Heirs, upon Condition 
that he ſhall not alien: The Condition is good as to reſtrain any Diſcontinuance of the, Eſtate- 
tail, but as to the Fee-ſimple it is void and repugnant; and therefore ſome are of Opinion 
that this is a good Condition, and ſhall defeat the Alienation for the Eſtate-tail only, and 
leaves the Fee-ſimple in the Alienee. Co. Lit. 224. 4. 

By ſpecial Words the Condition may extend to the particular Eſtate, or to the Remainder 


only. Co. Lit. 230. 6. 


There are ſeveral Incidents to an Eſtate-tail, not to be reſtrained by Condition, the Inct- 
dents are, 

Firſt, To be diſpuniſhable of Waſte, 

Secondly, That the Donee's Wife ſhall be endowed. 

Thirdly, That the Huſband after Iſſue ſhall be Tenant by Curteſy. 

Fourthly, That the Tenant in Tail may ſuffer a Recovery. 

And therefore a Gift in Tail, with Condition to reſtrain any of theſe Incidents, is void. 
Co. Lit. 2 24. a. 6 Co. 41. 8 14. 4. 85. 4. 86. 9 Co. 128. 5. 10 Co. 38. be Jones 58. 
Cro. Jac. 697. I Vent. 322. Noll. Abr. 418. 5 Vin. 101. | | 


(K) Incidents that a Condition to create an Ellate ought to have. 


PH HERE are four Incidents that a Condition to create an Eſtate ought to have. | 
Firſt, It ought to have a particular Eſtate, as a Foundation whereupon the Increaſe of 


the greater Eſtate ſhall be built. 


Secondly, That ſuch particular Eſtate ſhall continue in the Leſſee or Grantee until the 
Increaſe. - 

Thirdly, This muſt be at the Time when the Contingency happens, or elſe it ſhall never 
veſt. 

Fourthly, The particular Eſtate and the Increaſe muſt take Effect by the ſame Deed, 
by ſeveral Deeds delivered at the ſame Time. 8 Co. 75. a. 


(L) To what Perſons a Condition may be reſerved. 


AFC cannot be reſerved but on the Part of the F *eoffor, Donor or Lande Dy. 6. 


a. b. pl. 2. Lit. $. 347. Co. Lit. 214. 

If Tenant for Life and the Reverſioner join in a Feoffment, the Condition may be re- 
ſerved to the Leſſee only, and My his 1 he ſhall deveſt but his Eſtate. Koll. br. 
407. 5 Vin. * . 

If 


Ch. f. . „%. Condition. 


Ik Al. enfeoffs B. upon Fonds that if the Heir of 4. pays to B. Sc. 205. then he and 
his Heirs may re-enter; this is a good Condition, of which the Heir of 4. may take Ad- 
vantage, and yet A. himſelf never can. Co. Lit. 214. 6. | 

If a Man gives Lands to his eldeſt Son in Tail, the Remainder to his ſecond Son in Tail, 
Sc. upon Condition that if the eldeſt Son, or any of his Iſſue aliens, the Land ſhall re- 
main to the ſecond, c. the Conſequence of the Condition, that the Land ſhould remain 


to another, is void, though 88 ſuch ANNAN the Donor himſclf might enter. Co. Lit. 


7 | | | oF 


(M) 2 a Pe jon to nk a Char is not cer. cainly defigned, the Law ſhall 
| | ſay who it Kuli be. 


'F a Man deviſes Laid 8 to A. upon Condition, the babs to B. in Tail, ring the 


Fee, and dies: The Condition here is, by Implication of the Law, reſerved to the Heir; 


for by Intendment, he ſhall have the Condition who is prejudiced by the Deviſe, who is 


the Heir. Dyer 3. Roll. Abr. 407. 


A Condition to make the Obligee a Leaſe for Life by ſuch a Day, or pay 100/. the 


Obligee died before the it his Executor ſhall have mm 100/, Salk. 170. pl. 2. 


(N) Of the Manner, Fraime and Order if making a Condition. 


TY every good Condition is required an external Form, i. e. Words to declare an Intent 


in the Party to have the Eſtate conditional. 
And an internal Form, i. e. ſuch Matter as whereof a Condition may be made. 
As to Things executed, the Condition muſt be made and annexed to the Eſtate at the 
Time of the making of it, but as to Things executory, it may be afterwards made. 
And if the Condition be made in another Deed, and not the ſame Deed wherein the 


Eſtate is made; if it be delivered at the ſame Time, it is as good as if it were contained in 


the ſame Deed. 

And therefore if a Man makes a Feoffment, Leaſe, or the like, by one Deed abſolute, 
and at the ſame Time makes another Deed of Defeaſance or Condition, and delivers both 
together, this is a good Condition, and will make the Eſtate conditional. | 

But if the Defeaſance be ſealed and delivered before or after the Deed, contra. 

And therefore if one makes an abſolute Feoffment in Fee, and before or after the Sealing 
or Delivery of that Deed the Feoffor declares himſelf by Deed, or the Feoffor and Feoffee 
agree by Deed that the Eſtate made before, or to be made after, ſhall be conditional, yet 
this is not conditional. 

And yet if an Annuity be granted abſolutely by one Deed, and after the Grantee grants 
to the Grantor, that if the Grantor do ſuch a Thing, the Annuity ſhall ceaſe; in this. Caſe 
the Annuity is conditional. Co. Lit. 846. Perk. $. 727. Co. 113. 2 Co. 7. Plow. 113. 


A Condition may be annexed to an Eſtate by way Uſe; as if a Feoffment be made to A. To what an- 
to the Uſe of B. and his Heirs, on Condition that B. ſhall pay to the Feoffor 201. ſuch a nexed. 


Day ; this is a good Condition. | 

So if one covenants to ſtand ſeiſed of Lands to the Uſe of B. and his Heirs, on Condition 
that if he pays him 101. the Uſe ſhall be void, or the like. 

Alſo a Condition may be annexed to an E. late created by Will; as if one deviſes Land to 
J. S. for Life, provided that he pay 101. yearly to J. D. this is a good Condition. Co. 
112. Dyer 126, 348. 

A Reat or any ſuch Thing may be granted on Condition that if ſuch a Thing be or be 
not done, the Rent ſhall ceaſe for a Time, and then revive again; and this Condition is 

ood. 
1 But in Caſe of Land it is otherwilh, for that cannot be granted after this Manner. 

Alſo a Condition to make an Eſtate void for a Part of the Time, is not good. 

And therefore if a Feoffment be on Condition, that upon ſuch a Contingent the Feoffor 
ſhall enter and have the Land for a Time, or the Eſtate ſhall be void for Part of the Time; 
or makes a Leaſe for ten Years, provided that upon ſuch a Contingent it ſhall be void for 
five Years; theſe Conditions are not good. 


And yet if a Feoffment be made of two Acres, provided that upon ſuch a Contingent the 


Eſſtate ſhall be void as to an Acre only, this is a good Condition. Co. 86. 8 Co. 17. 4 Co. 


121. Dyer 6. 
A Condition that a Stranger, or the Heir of the Feoffor, ſhall do an Act, is good, as if 


4 Feoffment be made to = S. on Condition that J. D. ſhall Pay to the Feoffor at Eaſter next 


10d. 


Conditton. 


10l. or if a Feoffment be "A on Condition, that if the Heir of the Feoffor Pays 20s. to 
the Feoffee, that the Feoffor and his Heirs ſhall re-enter. | 

But a Condition to give a Stranger a Re-entry, is void. | 

And therefore if an Eſtate be made upon Condition, that upon ſuch a Contingent a 
Stranger ſhall enter, or the Eſtate ſhall ceaſe, and another ſhall have it; howſoever this may 
be ſo drawn as it may be a good Condition to give him, his Heirs, &c. who makes the 


" Eſtate an Entry, yet it cannot be good to give the Eſtate or the Entry to the Stranger, 


So if a Feoffment be made on Condition, that upon ſuch a Contingent the Feoffor and a 
Stranger ſhall enter; this is not good to give an Entry-to the Stranger, but it is good to give 


- the Feoffor a Re-entry. 


And yet by Will a Man may eite a Term after this Manner, Co. Lit. 214, 379. Ce. 
84. 8 Co. 95. Dy r 33. 

If a Man enfeoff another upon Condition that he and his Heirs ſhall render to a Stranger 
and his Heirs a yearly Rent of 20s. Fc. and if he fails of Payment thereof, that the Feoffor 
ſhall re- enter; although this is a Reſervation of Rent, it is merely void, and the Condition 
that calls it a Rent is merely miſtaken; yet the Condition is good, S ut res valeat the Words 


ſhall be taken contrary to their proper Senſe. Co. Lit. 213. 
If I enfeoffs J. S. of Land, on Condition that if J. D. gives to him 101. or go to Rome 


before ſuch a Day, Sc. that then the Feoffee ſhall pay to me 10ʃ. Sc. this is a good Con- 


dition. Perk. $. 798. 
If a Feoffment be made to one and his -Heirs, on Condition that if the Feoffee pays to the 


Feoffor 101. he ſhall have the Fee of Land, this is not a good Condition; but if he ſay fur- 
ther, and if he fails to pay, that the Feoffor ſhall re-enter, this is good. Co. Lit. 207. 
If a Gift in Tail be made to a Man and the Heirs of his Body, and if he dies without 


Heirs of his Body, that then the Donor and his Heirs ſhall re-enter ; this is a void Condition, 


for when the Iſſues fail, the Eſtate is at an End. Co. Lit. 224. 
Conditions that are ſo penned as they are inſenſible and altogether i incertain, are void. 


And if one makes a Leaſe, on Condition that if the Rent be behind to reſtrain, and if | 
there be not ſufficient on the Ground to enter into the Premiſſes; this Condition is void for 


Inſenſibility, and the — is abſolute, & c de ſimilibus. 6 Co. 41. 


(O) At what Time a Condition may be created. 


F a Diſſeiſee releaſes to the Diſſeiſor all his Right, and at a Day after the Diſſeiſor by | 

Indenture grants, that if he pays ſo much at a Day certain, the Releaſe ſhall be void ; 
this is a void Condition as to revive the Right of the Diſſeiſſee, for Inheritances executed 
cannot be defeated by a ſubſequent Defeaſance. Br. Conditions 11 5. Co. Lit. 236. 

But a Releaſe, Feoffment, Sc. where the Eſtate is executed, it is not to be defeated. by 
Condition or Defeaſance, unleſs contained in the ſame Deed, or in another made at the ſame 
Time. Co. Lit. 2 36. 6. 2 Sand. 48. 

And ſuch a Condition as before mentioned may bib created at the ſame _ that the 
Releaſe was made, though it be by another Deed. Br. Conditions 115. 2 Co. 74. | 

Rents, Annuities, Warranties, &c. (being Inheritances executory) may be defested by a 


Defeaſance made at the ſame Time, or at any Time after. _ Co. Eil. 237. 8. 
(P) Where placed in a Deed, and I,. ah Words expreſſel ond created. 


Deed without any Condition i in it, is as good as a Deed with a Condition. 
And when it is in a Deed it has no proper Place aſſigned it, but it may be in any 


Part of the Deed, yet for the moſt part it is E next after the Habendum, or next after 


the Reſervation of the Rent. 
It is alſo 3 annexed to and depending upon Eſtates, and ſometimes annexed to 


and depending upon Recognizances, Statutes, Obligations, Contra, and other Things; 


Conditions are alſo contained in Acts of Parliament and Records. 


The moſt apt Words where with to make a Condition in a Deed are, P2ovided always, 
So as, or Upon Condition; and yet other Words of like Senſe and Signification may 
make a Condition, as, If it happen, &c. but then this muſt follow, That then this Eftote, 


(Leaſe, Deed, or the like) ſhall be void, and 11 ſvall be lawful for the ſaid A. B. &c. to re- 


enter, &c. 
Conditions annexed to Eſtates are ſometimes ſo placed and confounded amongſt Cave: 


nants, ſometimes ſo ambiguouſly drawn, and at all Times have in their Drawing ſo moch 
Affinity with Limitations, that it is hard to diſcern and diſtinguiſh them. 


| Therefore 


41 


Ch. 5. . 6. Condition. 


Therefore for the moſt part Conditions have conditional Words in their Frontifpiece, and 
begin therewith; and amongſt theſe Words there are three Words that are moſt proper, 
which in and of their own Nature and Efficacy, without any Addition of other Words of Re- 
entry in the Concluſion of the Condition, make the Eſtate conditional, as Proviſo, Ita quod 
and Sub conditione. 

And therefore if A. grants Lands to B. To have and to hold to him and his Heirs, Pro- 
vided that, or So as, or Under this Condition, That B. pays to A. 10 l. at Eaſter next; this is 
a.good Condition, and the Eſtate is conditional without any more Words. 

But there are other Words, as Si, Si contingat, and the like, as will make an Eſtate con- 
ditional alſo; but theo they muſt have other Words joined to them, and added to them in 
the Cloſe of the Condition; as That then the Grantor ſpall re-enter, or That then the Eſtate 
hall be void, or the like. 

And therefore if A. grants Lands to B. To have and to hold to him and his Heirs, aud if, 
or but if it happen the ſaid B. does not pay to A. 10 l. at Eaſter, without more Words, this is 
no good Condition; but if theſe or ſuch like Wards be added, that then it all be lawful for 
A. to re-enter, then it will be a good Condition. 2 Co. 10. Co. Lit. 204. 27 H. 8. 16. 

Lil. §. 328, 329, 330, 331. 

But theſe Words, Provi/e, Ita quod, and Sub conditione, although they be the moſt pro- 
per Words to-make Conditions, yet they do not always make the Eſtate by the Deed to be 
conditional, but ſometimes ſerve for other Purpoſes; for the Word Proviſo has divers Ope- 
rations belides, for ſometimes it ſerves for and works a Qualification or Limitation, and 
ſometimes it ſerves. to work and make a Covenant only. 

Therefore obſerve, that its being inſerted amongſt the Covenants of a Deed, it only makes 
the Eſtate conditional when there are theſe Things in the Caſe. 

Firſt, When the Clauſe wherein it is has no Dependance upon any other Sentence i in the 

Deed, nor participates with it, but ſtands originally by and of itſelf, 
| Secondly; Whey it is compulſory to the Feotfee, Donee, c. 

Thirdly, When i it comes on the Part and by the Words of the Feoffor, Donor, Leſſor, Sc. 

 Fourthly, When it is applied to the Eſtate, and not to ſome other Matter; as if one grants. 
a Manor with an Advowſon appendant, and after the Habendum and Reſervation of Rent 

- amongſt the Covenants there is this Clauſe inſerted, thus, Provided that the Grantee 2 re- 
grant the Advowſon for the Life of the Grantor} this is a good Condition, 

And it may be alſo a Condition and a Covenant; as if the Words run thus: Provided al- 
Ways and the Feoffee, & c. dath covenant, 8c. that neither be nor his Heirs ſhall do ſuch an Act; 
this is both a Condition and a Covenant. 
| But if the Clauſe have Dependance on another Clauſe of che Deed, or be the Words of the 

Feoffee, Sc. to compel the Feoffor to do ſomething, then it is not a Condition but a Cove- 
nant only; as if there be in the Deed a Covenant that the Leſſee ſhall ſcour the Ditches, and 

then theſe Words follow, Provided that the Leſſor fball carry away the Earth; or there is a 

Covenant that the Leſſee ſhall repair the Houſes, and then theſe Words follow, Provided 
that the Leſſor do provide Timber. | 

So if this Clauſe be applied to ſome other Thing, and not to the Thing granted, then it is 
no Condition: As if a Leaſe of Land be made, rendering Rent at B. Provided that if ſuch a 

"Thing happens it ſhall be paid at C. this does not make the Eſtate conditional. 

Or if a Leaſe is made for Years without Impeachment of Waſte, Proviſo quad non proſter- 
net domus voluntarie; in this Caſe this does make the Privilege, yet it does not make the 
Eſtate conditional; or if a Leaſe is made for Years, rendering Rent, Provided that the Leſſer 
ſhall not diſtrain for the Rent; this is a good Condition, but not annexed to the _ Co. 
Lit. 146. 2 Co. 0. Dyer 6, 152, 311, 222. Plow. 136. 5 H. 7. 7. Perk. F. 7 

So if in a Deed of Bargain and Sale of Land after the Habendum there are theſe Words, 
diz. Upon theſe Conditions following, viz. that iff the Vendor pays the Vendee 205. at Faſter, 

and enfeoffs him of a Meadow called S. before Whitſuntide, that the Bargain ſhall be void; Pꝛo⸗ 
' vided nevertheleſs . the Bargainor ſball hold the Land for twenty Years without the Let 
of the Bargainee ; this Proviſo makes a Condition. Dyer 318. 

So if a Leaſe be made of a Houſe, and amongſt the Covenants theſe Words are inſerted, 
Dꝛovided alſo 5 if the Lefſor will dwell upon it, or keep it in his Hands, then the Leſſee, 
his Executors and Aſſigns, doth covenant upon one Year's Warning io remove and give Place to 
the Leſſor, this Leaſe notwithſtanding ; this is no Condition, but a Covenant only. 27 H. 8. 

15. Bro. Condition 7. 

If a Leaſe be made, Provided that if the Rent be bebind, without any more Words, this is 
no good Condition. el and Garnon 's Caſe, 22 14 Fac, B. R. 5 Vin. 52. 
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Neither does the Word Si eg make a Condition, for ſometimes it makes a Limitation; 
as when a Leaſe is made for Years, Ik J. S. Hall live ſo long. | 

There are other Words alſo that in the King's Grants, in laſt Wills and Teſtaments, and 
other ſp:cial Caſes, do make Conditions; as Ea intentione, ad e propofi am, intenti- 
onem, Paying, and the like. 

So that if one deviſes his Land to J. $. Ea intentions, Ge. that he ſball pay to W. 8. 2043. 
or paying, or ſo as be pays to W. S. 101. or Yo ſell, &c. theſe are good Conditions. 

But theſe Words regularly do not make a Condition when they are uſed in Deeds; and 
therefore if one makes a Feoffment in Fee, Ea intentione, ad effeftum, Ec. that the Froffie 
fhall do or not do ſuch an Af; theſe Words do not make the Eſtate conditional, but it is ablo- 
lute notwithſtanding. 

And yet perhaps theſe Words being conjoined with facie others may make a Condition; 
as if Lands granted Ea intentione quod /j f defecerit, &c. tunc quod reintrabit, or the like. Co. 
Lit. 204, 236. Doct. & Stud. 34, 122. Dyer 318, 138. Plow. 142. 7 H. 4. 22. 10 
Co. 42. 

Alſo Conditions are ſometimes made pecially in Eſtates and Leaſes for Years without any 
of theſe formal Words, when the apparent Intent of the Leſſor is to make the Eſtate condi- 
tional, although the Words be not uſed 3 as the Words of the Leſſor, but as the Words of the 
Eefiees or indefinitely of neither. 

And therefore it has been ſaid, that if an \-Iodenture be made between A. ind B. thus: It is 
agreed and covenanted between the Parties aforeſaid, that B. ſhall have the Land for ten Years, 
and that be fhail not alien it; that this Eſtate is conditional, but it ſeems this is not Law. 

But if this Clauſe be inſerted amongſt other Covenants, wiz. If the Leſſee hinders the Leſſor, 


70 ſell, cut and carry away the Trees upon the Lands deviſed, that the Leſſor may re-enter, and the 


Leaſe ſhall be void; this is a good Condition, and ſo it hath been adjudged in the Caſe of 


Harvard and Fulchor, Hil. 3 Car. B. R. 
And if a Leſſee for Years covenants in his Leaſe, that Cf he, his Executors or Alngns, ſhall 


alien, that it ſhall be lawful for the Leſſor to re- enter; it ſeems this i is a good Condition, and 


not a Covenant only. 
And if a Leaſe for Years be made, and this Clauſe i is ulſerted- in 2 Deed, II is agreed be- 


7wween the Parties, that if the Leſſee does not pay 10 |. to the Leſſor al Eaſter, that from thence- 


forth the Leaſe ſhall be vcid; this a good Condition. 
| And if a Leiſe be made with this Clauſe inſerted in the Deed, It is agreed that whoſoever 


Hall bave the Eſtate or Intereſt. that be or they ſhall find Sureties within the Year for the Rent, 
elherwiſe the Eflate ſhall ceaſe ; it ſeems this is a good Condition. Dock. & e, 94. Dyer 
6, 91, 63,92 

And it a Leaſe for Years be made with this Clauſe inſerted, And that it ſhall not be lawful 
for the Leſſee to alien without Licence of the Leſſor, under Pain of Forfetture ; this is a good 


Conditiun, Dyer 65, 66. 
- And if a LEaſe {or Years be made of a Houſe with this? Clauſe inſerted in the Deed, And 


the Leſjee ſhall continually awwell upon the ſame Houſe, upon Pain of Forfeiture of the ſoid 7 erm; 
this is a good Condition. Dyer 79, 27. Co. Lit. 204. 

And if in a Leaſe for Years the Leſſee covenants to pay ſo much Rent, and then theſe 
Words are inſerted, And if it ſhall happen the ſaid yearly Rent, &c. then the Leſſee covenants 
and grants, &c. that the Leaſe ſhall be void; this is a good Condition, and ſo it has been 
ever taken, as was ſaid þy Jult. Dodridge, Hit. 3 Car. Plow, 132. And in all theſe Caſes the 
Eſtate is conditional. if 

But in Cates of Feoffments in Fee, Gifts in Tail; and Leaſes for Life, it ſeems Words 
penned in this Manner will not make Conditions, but that in theſe Caſes the preciſe and for- 
mal Words of a Condition are requiſite.” 

And therefore if a Feoffment be made by Deed, 50 cherein is inſerted this Clavſe, That 
it is agreed, or That the Feoffee doth covenant, that if the Feoffor do ſuch an AF that the Feoffur 
ſhall re-enter; this is no Condition, nor the Eſtate hereby made conditional, Co. Lit. 204. 
Det. & Sad. 94. Dyer 65, 138. And yet ſee Perk. §. 744. | 

li one makes a Leale for Years; on Condition to pay Rent at four Feaſts, and after there 


bed Clauſe in the Deed, Aud if the Rent ſball be behind, & c. that he ſhall diſtrain; this Clauſe 


does not take away the Condition, but the ſame continues, and the Eſtate is conditional ſtill. 


Iver 348. 
In the making of Eſtates the Cauſe is regarded, and in Caſe of che Grants 4 Lands or Te- 


nements Causa ſometimes makes a Condition; as, 


"Ie 
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If a Woman gives Lands: to a Man and his Heirs, Cauſa inatrimonii prælocuti; in this Caſe 
if ſhe either marries the Man, or the Man refuſes to marry her, ſhe ſhall have the Land again 
t-o her and her Heirs. 

But on the other Side, if a Man gives Land to a Woman and to her Heirs, Cauſu matrimonii 
prælocuti; though he marry her, or the Woman refuſes, he ſhall not have the Land again to 
him and his Heirs. 

And in the Caſe of a Grant Executory, the Word pro may make a Condition; and there 
fore if a Man grants me an Annuity, pro una Acra Terre, or pro Decimts, Ec. or if he grants 
me an Annuity for a Way or a Gutter through my Ground, this is conditional; and if he 
be diſturbed in the Ways Acre of Land, Tithes or e he may refuſe to pay the An- 
nuit 

8⁰ if an Annuity be granted to an Officer for the executing of his Office, or pro concilis 
impendends ; if the Graiites do not execute the Office, or give Coban Sc. the Annuity ſhall 
ceaſe. 

But if one grants u me Tithes or av Annuity, and I grant an Anouity for theſe Tithes, or 
grant to give Counſel for the Annuity z it ſeems the Grants that are in this — are not 
conditional, but abfolute. 

So if I pro concilio, Sc. or pro una Acra Terra, Ec. make a Feoffment in Fee, or Leaſe 
for Life of another Acre; thele Eſtates are not conditional, Co. Lis. 204. 10 Lil. 42. 

9 Ed. 4. 19. 15 Ed. 4. 2. Dyer 6. 

And if one deviſes Land to be ſold by his Executors, and to be diſtributed for his Soul; 
by this the Eſtate or Power of the Executors is conditional. 

So if one deviſes his Lands to find a Preacher or a Chaplain. 

But otherwiſe it ſcems it is of Land ſo conveyed by Deed in a Man's Life-time. 

And if a Feoffment be made of Land, Ad erudiendum Hlium; ſome have laid this Eſtate is 
conditional. Dyer 7, 127. Plow. 141, 142. 

The moſt apt and proper Words to make a Limitation of an Eitate are, Duamdiu, Dum- 
modo, Dum, Qucuſque, Si, and ſuch like. 

And therefore it A. grants Lands to B. To have and to hold to him and his Heirs unti! B. 
goes to Rome, or until 'be be promoted to a Benefice, or until B. pays to A. or A. pays lo B. 201, 
or /o long as J. S. ſhall live; or if A. grants Lands to B. To have and to hold to him, his Ex- 
ecutors, Oc. if J. S. and J. D. ſhall live ſo long; or if A. grants Lands to B. To have and to 
hold to him fer the Life of B. ſo that B. pays to A. 20]. at Eaſter fell;wing z thele are not con- 
ditional, but limited to Eſtates. 

So if A. grants Lands to B. To have and hold for him fer ſo long as he ſhall keep himſelf a 
IVidawer , or dum ſola fuit, or durante viduitate, if the Grantee be a Widow); theſe are good . 
limited Eftates, but theſe Words do not make the Eſtates to be conditional. Co. Lit. 234, 
233. 10 Co. 42. Plow. 413. Lit. S. go. Dyer 290. ; 

If the Words in the Cloſe or Conclufion of a Condition be thus, That the Land ſball return 
to the Feoffor, &c. or that he ſhall take it again and take it to his own Profit, or that the 
Land ſhall revert, or that the Feeffor ſhall recipere the Land; theſe are either of them good 
Words in a Condition to give a Re-entry, as good as the Word re enter, and by theſe Words 
the Eſtate will be made conditional. Dyer 125. Plow. 159. Perk. & 740. 

Proviſo is as proper a Word as any, but then it mult not be dependant on ther Sen- 
tence: It mult be the Words of the Grantor, Sc. and compulſory to enforce the Grantee to 

do fore Act. 2 Co. 70. b. 

id effelum, in Grants of the King, makes a Condition, Roll. Abr. 407. 5 Vin. 42. 

If the King grants an Advowſon in Fee, and further concelſit, that the Grantee may amor- 
tize this for che Soul of the Erogene of the King; this is but a Licence, and not a Condi- 
tion. Lid. | 

The Words Ad ſolvendum in the King's Grant makes a Condition. Bid. g Vin. 43. 

The Words Ea zntentione in the King? s Grant makes a Condition. 10 Co. 42.4. 5 Vin. 44. 

But they do not make a Condition, but a Confidence and Truſt, unleſs an en Re- 
entry be limited, Dyer 3, 4. Dot. & Stud. 122. Co. Lit. 204. 

Alan made a Feoffment Ea intentione, that his Wife ſhould have an Eſtate for Life, the 
Remainder to his youngelt Son in Fee, and the Feoftee died without making ſuch Eſtate ; 
the Heir of the Feoffor could not enter becauſe there was no Condition, bur : an Eſtate exe- 
cuted preſently according to the Intent. 4 Leon. 4 | 

Ut — ad imveniendum feu N 11 pueden 85 c. make not a Condition. Roll. Abr. 407. words in Co- 
5 Vin. venants. 

If a Man leaſes Land by Was herein i is this Clauſe: Aud it is covenanted between 
tbe Parties, or it is agreed between the Parties, that the Leſſee ſhall not do ſuch a T, hing, upon 
Pain of Forfeiture of his Eſtate ; this is a good Condition, for here the Words ſtind in lit 
Ferontly: to be the Words of the Leſſee or Leno, and ſo ſhall be taken to be the Words of 
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beſides the Ceſſer of the Term or the Re- entry. Roll. Abr. 410. 


Cro. Fac. 390, 


. are without Senſe. 


upon the Indenture of Covenants. 


the Leſſor. Cro. Eliz. 202. Leon. 245. Roll. Abr. 407; 408. 5 Fin. 45. Being by 
Indenture they are the Words of both Parties. Cro. Eliz. 202, Leon. 245, 246. 

But if one leaſes for Years, and the Leſſor covenants, That the Leſſee ſhall have Houſe- 
boot, Hay-boot and Plough-boot, without committing Waſte, upon Pain of Forfeiture of 
the Leaſe; this is a Covenant on the Fart of the Leſſor, and therefore no Condition.  Cro. 


Eliz. 604. | 
If one leaſes to a Wonen for forty Years: upon Condition that Si illa tam diu viveret & | 


 cuſtogiret ſeipſam a Sole Widow, and ſhould inhabit upon the Premiſſes; this is no Condition, 


for the Word Si makes the Intention incertain, whether or no another 5 was intended, | 
5 Vin. 5 15 

None can imagine what the Concluſion ſhould be, but it was agreed, That if the Leaſe 
had been for forty Years, Si jam diu ſola viveret & inbabitaret upon the Premiſſes, the Leaſe 
6 5 determined by her Marriage or Death. Cro. El. 414. adjudged by three Judges againſt 

for 7 Si ought to be anſwered with a Tunc. Owen 107, 108. Goul/. 179. Moor 
2 1 L. 6 

5.770 if = Word Si had been omitted in the firſt Caſe, it would have been a Condition ; ; 
or if Sub conditione quod had been omitted, it would have been a Limitation. Goulſ. 179. 

If a Man leaſes Lands to another, Proviſo ſi the Rent be in Arrear; this is not any Condi- 
tion, becauſe the Word / makes the Intention uncertain ; for where the Proviſo is hypothetical, 
it ought to be ſhewed what - would have, Roll. Abr. 410. Roll. Rep. 367. Moor 39 78 | 

Bulſt. 15 

If a Man * Land © HERS Proviſo if the Rent be behind it ſhall be lawful for him to 
reſtrain ; and not being ſufficient the Ground 10 re-enter into the Premiſſes, and the ſame to have 
again in his former Eſtate; this is not a good Condition, for the Words are not that he ſhall 
reſtrain the Goods upon the Tenement; nor is it known what is intended by the Word /uffi- 
cient, ſcilicet, ſufficient Reparation, Ren: &c. and the Words, ihe Ground to re-enter into the 
Roll. Abr. 410. 5 Vin. 52. Roll. Rep. 330, 307. Bulſt. | 
153, 154. 

5 56 this Caſe Lord Coke held the Word reftrain to be the ſame as diſtrain. Cre. Fac. 300. 
This was adjudged to be not a good Condition, becauſe not ſaid _— ſhall be reſtrained, nor 
who ſhall re enter. Moor 848. 7. MG 

If a Man leaſes Land for Years by Indenture, and after a cb on the Part of the Leſ- 
ſor, this Clauſe is contained, viz. Provided always nevertheleſs, and it is covenanted and agreed 
by and between the ſaid Parties, that the ſaid. Leſſee, his Executors nor Adminiſtrators, ſhall 


alien the Premiſſes, but to, &c. this is a Condition and Covenant at the Election of the Leſſor. 


Roll. Abr. 410. 5 Vin. 52. 2 Co. 69 6. 
If a Man leaſes Lands for Years rendering Rent, and the Leſſee covenants 10 pay the Rent, 


and not to do Wale; and the Leſſor binds himſelf in an Obligation, that the Leſſee ſhall enjoy 
the Lands for the ſaid Rent, and doing according io the Covenants ef the ſaid Indenture; theſe 
Words, for the Rent, make not a Condition, becauſe he has other Remedy for the Rent, ſcilicet, 
Roll. Abr. 410. 5 Vin. 53. Noll. Rep. 367. | 

The Leſſor covenanted that the Leſſee paying his Rent, ſhould enjoy the Land; per two Judges 
againſt one, the Covenant is conditional. 4 Leon. go. But in Sid. 280. is held the contrary, 
per Cur', and in 2 Med. 34, 35. it is adjudged contra. 

So if a Man teaſes for Years, excepting the Trees, and Liberty to fell and carry them 
away, reparando ſepes & implendo ſoveas, the Repairing the Ditches, &c. is no Condition, 
but a Covenant upon which the Leſſee has Remedy by Action. 2 Jones 206. | 

If A. enfeoffs B. upon Condition that he ſhall render to C. and his Heirs a yearly Rent of 
208. and that if B. and his Heirs fail of Payment thereof, that then A. and his Heirs max 
enter; this is a good Condition, for though a Rent cannot be reſerved to a Stranger, yer 
yearly Rent in this Caſe ſhall be intended of a yearly Sum of 20 6. in Grads. Lit, . 345. 


Co. Lit. 213. 4 
If a Man grants a Walk in a Foreſt, provided the Grantee ſhall not cut down any Trees 


ſuper præmiſſa; though the Soil is not granted premiſſa, and has properly a Relation to the 


Thing itſelt, yet ſince in this Caſe it cannot have ſuch Conſtruction, it 2 be intended of 
Trees growing within the Walks. Cro. Eliz. 781. 

A. being ſeiſed in Fee of the Manor of B and of divers Lands in C. then in the Poſſeſſon | 
of D. for ſeveral Years to come, makes a Feoſſment thereof to E. to the Uſe of himſelf in 
Tail Male, Remainder to F. in Tail Male, &c. provided that F. er the Heirs Male of bis 
Body in whenever of them the Inheritance in Tail of all the Premiſſes ſhall happen to be, 
ſpall pay to the Daughter of A. 2001. according to the laſt Will of A. and A. makes a 
Letter of Attortey to J. 8. to enter into the Manor of B. and the Lands in C. and in his 


Name to take Poſſeſſion, and deliver it to E. whereupon Potleſſion is given to E. of all 
1 „ 


Ch. 4 - Condition. 


but what was in the Poſſeſſion of D ag D. never attorns, fo that the Lands in C. pied not; 
and after A. by Will bequeaths 2001. to his Daughter, and dies without Ane; yet F. is 
not bound by this Condition, becauſe he has not all the Land according to the P urport of 
the Condition, which was that he that had 4% One pay, Sc. and a Condition os ght to be 
taken ſtrictly. Popb. 102, 103. 

If a Man makes a Feoffment of Lands in ſeveral Counties upon Condition that the 
Feoffee ſhall re-enfeoff him of all the Land within twenty Days after the Date; if Livery is 
made bur of Part within the twenty Days, the Condition is not broke though all be not re- 
conveyed within twenty Days, according to the Letter of the Condition, "which is in tire. 


Heb. 24. 


Ik a Man leaſes for [ life, or makes 4 F-olfajein upon Condition, that if the Leſſee 0055 Improper 
fuch an Af the Eſtate fall be vid; though the Eſtate cannot be void before Entry, yet this Words. 


is a good Condition, and ſhall give an Eutry to the Leſſor by Implication. Rell. Abr. 408. 
3 Co. 65. Lit. 9 723. 

So it is if the Condition be, that the ERnte ſhall ceaſe. Roll. Abr. 408. 
If a Man makes a Feoffment by Deed, upon Condition, that if the Feoffee does net fcb 
an Act, then the Feeffment, Charter and Livery, jþ "all ve void; this is a good Condition, though 
no Re- entry be reſerved. Roll. Abr. 408. 

So if the Condition be, that the Feoffinent ſhall be void; this is a good Condition, and 
ſhall give a Re- -entry without an expreſs Reſervation.” 11 H. 7. 22. Noll. Abr. 408. 

So if the Condition be, t the Deed of Feoffment, & ſeiſina inde babita erit vacua & nul- 
Tins vigoris; this is a good Condition, for this is all one as if he had ſaid, That the Feoffment 
mall be void, for the Livery takes Effect by the Deed. Dubitatur, M. 37 & 38 Eliz. B. R. 


Goodall and Miat; two againſt two Juſtices. Roll. Abr. 408. In 5 Co. 95. b. the ſame Caſe 


and fame Point apprars. "Cro. Eliz. 334. S. C. and S. P. adjudged in Error. Geul/; 1756, 

177. S. C. Popb. 100. S. C. and S. P. doubted by Fenner and Popbam. 

If a Man leaſcs for Life, or makes a Feoffment in Fee, upon Condition that if the Feoffee 
or Leſſee dots ſuch an Act, that then his Eſtate ſhall be void and ceaſe, and the Land ſhall 
remain oyer to a Stranger; though it was intended that the Stranger ſhould take Advantage 
o! the Condition, and he cannot by Law, yet the Leſſor or Feoffor may enter by Force of 
this Condition. Lit. F. 72 

If a Man makes a Feoffment by Deed, and the Feoffee grants by another Deed, made 
vpon Condition, 2. hat if the Fee ffor does ſuch an JH, the firſt Deed ſhall be of no Force; this 
is a good Condition, and ſhall give a Re-entry, though none be reſerved. 30 A. 11. 

5 aff. 10. Roll. Abr. 408. In Br. Condition 113. the 'S. C. and S. P. is admitted where 
Livery is made upon both Deeds. 

If a Man makes a Leaſe for Years, and therein is this Clauſe, Et non licehit to the Leſſre 
dare, wvendere, vel concedere famm & terminum ſuum alicui perſone fine licentia of the Leflor, 
fab pena foriefa@ure termini pred“; this is a good Condition. Rell. Abr. 408. 

So if there be ſuch a Clauſe, And the Leſſee ſhall continualiy dwell upon the Touſe, upon 
Pain of Forfeiture of the ſaid Term and Iulereſt. Ibid. 

it a Man makes a Fcoffment Rory Rent, and if the Rent be behind, that it (hail be 
lawful for him and his Heirs to retake the Land, and to make his Profit thereof; this is a 
good Condition, and (hall give a Re- "COLE though i de not expreſly limited. Rall. Ar. 
708. SER 49. | 


( QL) + WW hat . all be faid a Condition precedent, and 7 ebat ferbfe We 


F I grant, that if you will go to ſuch a Place about my Buſineſs, you ſhall have 100. this 

is a Condition precedent. 3 H. 6. 7. U. Roll. Abr. 414. 5 Vin. 71. 

If I retain a Man for 405. to go with me to Rome; this is a Condition precedent, for the 
Duty commences by going to Rome. 3 H. 6. 33. b. Br. Count 53. Noll. Abr. 414. 5 Vin. 571. 

So if a Man retains anocher to be his Counſel for two Years next enſuing, taking every 
Year 20/4. this is a Condition precedent. +024: 0: 33: b. Br. Count 5. Bulſt. 168. _ Poph. 
161. 

It by Charter: -party G. and three others, covenant with P. and C. to let to Freight a cer- 
tain Ship of which they 5 Owners, to the ſaid P. pro uſu & ex parte of one B. for a Voyage, 
modo & forma ſeguente, G. and the other thice covenant and grant with B. that the Ship 
ſhall go from L. and take ſuch Freight, and thence to 2. and thence to Z. and thence to 
return to the T. and C. covenants with G. and the other three, that P. ſhall cauſe Laving to 
be put in the Ship at Y. Z. Sc. within ſo many Days, and covenants that the faid P. thall 
pay to the ſaid G. and the other three, pro sola transfretatione, 1474. at ſuch a Day; G. 
and the other three may have an Action of Covenant againſt C, for Non-payment of the 
faid 1477, without Averment of the Performance of the Covenants of their Parts; for this is 
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not a Condition precedent, hut Covenants diſtinct of the other Part. Roll. Abr. 414. 
Bulſt. 167, 168. S. C. contra by three Judges upon a Writ of Error in B. R. but the Court 
not being full, the Reverſal of the Judgment was not pronounced; but adjernatur. | 

If Articles of Agreement be made between A. on the Behalf of B. and C. by which 4. 
covenants, that B. for the Conſideration after in the Decd expreſſed, ſhall convey certain 

Lands to C. in Fee, and after C. covenants on his Part, pro confiderationibus prædictis, to pay 
to B. 160 J. Sc. in this Caſe, though B. does not aſſure the Land to C. yet C. is bound to 
pay the Money, for the Aſſurance of the Land is not a Condition precedent ; but theſe are 
diſtinct and mutual Covenants. Noll. Abr. 415. 5 Vin. 73. 2 Saund. 155,166. Mod. 64. 
Sid. 464. 2 Keb. 674. 2 Mod. 33, 34. 5 | | | 

If 4. makes a Releaſe to B. of an Obligation, in which B. is bound to him with a Pro- 
viſo, that A. might have and enjoy 120/. due from J. S. to B. at Lady-day next enſuing; 
this is a Condition precedent, and not ſubſequent, becauſe the 1207, was not due at the 

Time of the Releaſe, but at a Day to come; and if it ſhould be ſubſequent, the Condition 
would then be void, the Releaſe being of a Perſonal Thing. Roll. Abr. 415. 5m. 73. 

If A. Tenant for Life, and R. in Reverſion in Fee, covenant to levy a Fine, and that it 
ſhall be to the Ule of A. and his Heirs, Si R. does not pay 10s. to A. the 10th of September 
after, to the Uſe of R. in Fee: In this Caſe the Word Si, Sc. is a Condition ſubſequent, 

and not precedent; fo that A. has an Eſtate in Fee till R. pays the 10 5. becauſe there is a 
Day limited for Payment of the 105. and the ſubſequent Words explain the Intent to be a 
ſubſequent Condition, viz. And if he pays it then, it ſhall be to A. for Life, and after to 
the Uſe of R. in Fee; which ſhews the Intent to be, that A. ſhall have an Eſtate in Fee till 


the 10s. paid. Koll. Abr. 415. 5 Vin. 74. 8 3 1 
A Copyholder in Borough Engliſh ſurrenders to the Uſe of himſelf for Life, and after to 


the Uſe of his eldeſt Son and his Heirs, if he lives to the Age of twenty-one, provided and 
upon Condition, that if he dies before twenty-one, that it ſhall remain to the Surrenderor 

and his Heirs; though by the firſt Words it ſeems to be a Condition precedent, yet upon 
all the Words taken together it is not, but a Surrender to the Uſe of the eldeſt Son, to be 
. defeated upon a Condition ſubſequent. 3 Lev. 132. | | | . 

A. made a Leaſe by Indenture of a Meſſuage to B. in December 22 Car. for twelve Vears, 
and covcnanted with B. to repair it with all neceſſary Reparations before Midſummer following; 


and B covenanted on his Part, Qued ab & poſt tale tempus quale A. repararet & emendaret : 


pred? Meſſuogiam, quod tunc prædictus B. ſufficientcr repararet prediflum Meſſuaginm ad omnia 
tempera durante ditt terming; in an Action of Covenant by A. againit B. for not repairing 
of the Meſſuage after Midſummer, according to the Covenant of B. and declares, -that al- 
though he has performed all the Covenants on his Part to be performed, (without any par- 
ricular Averment that he has repaired before Midſummer, according to the Covenant, with 
all neceſſary Reparations) yet the Defendant has not repaired it after the ſaid Feaſt, &c. 
Fhis is a good Declaration; for the Covenant of A. to repair it before Midſummer, is not a 
Condition precedent, but only the Time divided and mutual between A. and B. viz. That 
A. ſhall repair it before Midſummer, and B. after during the Term; for which each of them 
may have their Remedy by an Action againſt the other, for the ultimate Time limited for 
A. to repair is at Midſummer, and the Covenant of B. refers to the ſaid extreme Time limited 
ro A. and not to the Fact, viz. the Reparation, tor the Words are poſt tale teinpus, Sc. 
Roll. Abr. 416, 417. 5 Vin. 55. Vide Style 140, 141, | F 

Conditions precedent muſt be literally performed; and Equity will ſeldom give Relief 
in Caſes of ſuch Conditions, but it often does in Caſes of Conditions ſubſequent, which not 
being favoured, becauſe they go in Defeaſance of Eſtates, this Court may relieve, if per- 
formed in the ſubſtantial Part, though ſome of the Circumſtances are not purſued. 3 Chan. 
Cg. 1 30. | | 5 | | | Cs 

Ic A ſufficient in Caſe of a Condition ſubſequent, that the Intent and Subſtance be per- 
formed. Vern. $2. | | | | | 

„ Man by his Will gave an Annuity to his Grandaughter for Life, and afterwards by a 
Codicil to his Wili declared, That if his Grandaugbter fbould marry with the good Liking of 
bis Truſtees, then ſhe fhall bave a Portion. But without their Conſent ſhe married a Man 
worth nothing; the Huſband is not intitled to the Money, the Condition, vis. That if foe 
ſhall marry c the grod Liking, &c. being a Condition precedent to the Gift of the Portion. 


Fill 285. 53 1 | | Es 
A Man bequeaths to his Niece, an Infant, the Surplus of his Perſonal Eſtate, payable at 


- twenty-one z and if ſhe ſhall die before twenty-one, the Surplus to go over. The Bequeſt 
is a Condition precedent, and the Niece ſhall have the Intereſt paid her in the mean Time. 


2 id.. | 


« 


A Man 


Ch. 5 C6 Condition. 
| "A Mar 3 the Reſidue « of his Perſonal Eſtate to a Women provided 55 marries 
with the Conſent of his two Executors; on the Death of one, the Condition being a ſubſe- 
quent one is become impoſſible, and ſhe may marry without the Conſent of the Survivor. 
2 Will. 626. 
In executory Contracts, if the Agreement be that one ſhall do an Act, and that for doing 
thereof the other ſhall pay, Sc. the doing of the Act is a Condition precedent to the Pay- 
ment, and the Party who is to pay ſhall not be compelled to part with his Money till the 


Thing be performed for which he is to pay. This is laid for a Rule by Holt C. J. Salk. 


171. pl. 3. Vent. 177, 214. 

If a Day be appointed for the Payment of Money, and the Day is to happen before the 

Thing can be performed, an Action may be brought for the Money before the Thing is done 
for the Party relied upon his Remedy, and intended not to make the Performance a Con- 
dition precedent. Salk. 171. pl. 3. Vent. 177. Saund. 319. 

Where a certain Day of Payment is appointed, and cha” Day i is to happen ſubſequent to 
the Performance of the Thing to be done by the Contract, in ſuch Cafe Performance is a 
Condition precedent, and mult be averred in an Action for the W Salk. 171. Pl. 3. 
So is Jon. 218. to be underſtood. Salk, 112. Pl. 1. 


(R) o Conditions Copulative and Digundtive. 


EF the Condition be in the Copulative, and it is not poſſible to be ſo performed, it ſhall 


be taken in the Disjunctive. Roll. Abr. 444. Owen 52. Leon. 74. Goulſ. 71. Popb. 
204, 20 
A8 if Rs Condition be, that he and his Executors ſhall 46 ſuch a Thing: This is in the 
Disjunctive, becauſe he cannot have an Executor in his Life-time. 21 Ed. 4. 44. 6. 
So if the Condition be, that he and his Aſſigns ſhall ſell certain Goods: This is in the 
Disjun*tive, becauſe both cannot do it. 21 Ed. 4. 44. Roll. Abr. 444. 
| If a Leaſe be made to Huſband and Wife for twenty-one Years, if the Husband and Wife, 
or any Child between them ſo long lives, and the Wife dies without Ifſue, yet the Leaſe 
| ſhall continue during the Life of the Huſband ; for the Disjunctive refers to the Whole, 
and disjoins not only the latter Part, as to the Child, but alſo to the Baron and Feme; ſo 
That the Senſe-is, it the Baron, Feme, or any Child, ſhall ſo long live. Co. Lit. 225. a 
Moor 239. P. 375. Owen 52, 53. 1 Leon. 74. Gouldſ. 7 1. And. 161, 162. 

So if an Uſe be limited till A. ſhall come from beyond Sea, and attains to bis full Age, 


or dies; if he comes from beyond Sea, or attains his full Age, the Uſe ceaſes. Co. Lit. 


5% K. 
(8) of Conditions to —_ Eſtates. 


Conditieo to ili or increaſe an Eſtate may be good; as if a Gift be made in Tail, 
f or a Leaſe be made for Life or Years, on Condition that if ſuch an Act be done or not 
_ done, the Leſſee ſhall have the Land to him and his Heirs; as if one makes a Leaſe for Life 
to one, and if the Leſſor dies without Heir of his Body, then he n, the Land to the 
Leſſee and his Heirs for ever. 


Or if I,and be granted to a Man for five Years, on Condition chat if the Grantee pay to 


the Grantor within the two firſt Years 107. then that he ſhall have the Fee-ſimple, otherwiſe 
that he ſhall have the Land but for five Years, and Livery of Seiſin be made according to 
the Deed; this is a good Condition, and by this upon the Performance of the Condition the 
Fee-ſimple will paſs. 
So if one grants Land for five Years, rendring Rent, Ry that if the Leſſee will hold it 
- over to him and his Heirs, that he ſhall pay 20/. Rent; this is a good Condition, and it 
he pays the Rent, he ſhall have the Fee. ſimple. 
So if a Man makes a Leaſe for Years, and at the ſame Time for the Surety of the Term 
to the Leſſee makes a Feoffment to him, upon Condition that if he be diſturbed in his Term 
he ſhall have the Fee- ſimple of the Land, and delivers both theſe Deeds at one Time, and 
gives Livery of Seiſin accordingly ; this is a good Condition. 
So if a Leaſe for Life be made, upon Condition that if the Leſſor or his Heirs pays to B. 
or his Heirs 101. at a certain Day, that then the Leſſor may re-enter; and if he does not 
pay it at that Time, and the Leſſee pays to the Leſſor or his Heirs 107. at a certain Day, 
after the former Day, that then the Leſſee ſhall have the Lands to him and his Heirs for 
ever; this is a good Condition. 
But in all Caſes where theſe Kinds of Conditions are good, to make the increaſed Eſtate 


good there muſt be theſe 8 in the Caſe: | 
| Firſt, 
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Repugrant 

(C. 01,4!1:40n5 to 
reliran Alie- 
ation. 


Condition. 


— — — — — — — 
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Firſt, There muſt be a aller particular Eſtate, as an Eſtate in Tail for Life or Fears 
for a Foundation to erect the ſubſequent Eſtate upon, and that firſt Eſtate alſo mult be cer- 
tain and irrevocable, not upon Contingency or with Power of Revocation. | 

Secondly, The Privity muſt remain until the Time of the Performance of the Condition; 
for if tne Donee or Leſſee grants away the firſt Eſtate, the Condition cannot afterwards be 
performed to effect and produce the increaſing Eſtate. | 

Tyirdly, The ſubſequent Eſtate muſt veſt 20 inſtante, when the Contingency upon which | 
the Condition depends ſhall happen, or never. 

Fourthly, The firſt and ſecond Eſtate muſt take Effect by one - and the ſame Deed, or vote 
by two Deeds delivered at the ſame Time, for que incontinenti und ineſſe videmtur. ä 

Fifthiy, The Condition upon which the Increaſe is, muſt be pollible and lawful; for 
upon an impoſſible Condition it cannot, and upon an unlawful Condition it ſhall not increaſe. | 
Shep. Touch. 128, 129. 

If one makes a Leaſe for Life, provided that if the Leſſee dies within duty Vein, that 
his Executors ſhall have the Land for ſo many of the ſixty Years as ſhall be to come at the 
Time of his Death; this is no Condition to make the Eſtate to increaſe, but! it may be a Co- 
venant. Co. 155. Dyer 150. 

And if a Leate for Years be made, on Condition that if the Leſſor ſells the Reverſion of 
the ſame Land, the Leſſee ſhall have we Fee of it; this is no 90d Condition to increaſe 
the Eſtate. Co. 84. 

And a Poſſibility cannot increaſe upon a Poſnibility 8 4 Leaks for Vows to a Leaſe for 


Liſe by one Contingent, and the Leaſe for Life to a Fee-ſimple by another. 8 Co. 75. 


And if a Leaſe be made to a Man and a Woman for their Lives, on Condition that which 
of them two ſhall firſt marry, that one ſhall have the Fee, and they intermarry ; in this 
Caſe neither of them ſhall have the Fee for Incertainty, Co. Lit. 218. 


(T) Of Conditicns to abridge an Efate. 


F a Man makes a Leaſe for Life, and adds this Condition, That if the Leſſee within one 

Year does not pay 205. that he ſhall have but a Term of two Years, and if he does not 

pay the 20s, by this his Leaſe for Life is gone, and he has now but a Leaſe for two Years. 
Co. Lit. 318. 5 Ed. 3. 27. | | 


(U) Of the Matter and & ubRance of a Canide 


F a Leaſe be made, on Condition that if a Stranger diflike it, or be diſcontent with 5 
that the Leaſe ſhall be void; this is a good Condition. 1 Hen. 8. 13. 

If a Leaſe be made, on Condition that if the Leſſee be outlawed, the Leaſe. ſhall 5 void; 
it ſeems this is a good Condition. Shep. Touch. 129. 

If a Feoffment be made, on Condition that it the Feoffee commits Treaſon, that the 
Feoffor ſhall re-enter ; in this Caſe the Condition is vain; for if the Feofor enters, the Entry 
is not lawful, for the King is intitled, and his Title hall be preferred. Lid. 

No Condition or Limitation, be it by Act executed, Limitation of a Uſe, or by Deviſe 
or laſt Will, that contains in it Matter repugnant, and tending to the utrer Subverſion of 
the Eſtate, or Matter that is againſt Law, or Matter that is impoſſible to be done, is good. 

And therefore in all ſuch Caſes if the Condition be ſubſequent the Eſtate is abſolute, and 


the Condition void; and if the Condition be to go before the Eſtate, the Eſtate and Condi- 


tion both are void. Co. 85. 6 Co. 43. 9 Co. 128. 

If a Feofmenc or other Conveyance be made of Land, or a Grant of Rent, Ec. in 1 Fee- 
imple by Deed or Will, upon Condition that the Feoffee or Grantee ſhall not alien to certain 
Perlons, as to J. S. or to J. S. and /F. S. this is a good Condition. 

So it one makes a Feoffment in Fee of Land, on Condition that the Feoffee mall not 
alien it in ortmain; this is a goo Condition. 

Sg if 7. bs ſeiſed in Fee of Blackacre, and. B. enftoffs A. of WWhiteacre in Fee, on Condi- 
tion ther he ſhall not alien B/ackacre, this is a good Condition. 

But if the Condition be, that the Feoffee or Grantee ſhall not alien the Thing e to any | 
Peifon whatloever, or that if he docs alien to any Perſon, that he ſhall pay a Fine to the 
5 4 6A nete Conditions are void in the Caſe of a coinmon Perion, as repugnant: to the 


 Fſtnte; but in Cate of the King, ſuch Conditions are good. 


ment be on Condition, that if the Feoffec aliens he ſhall pay 104, to the Feoffor; that 


And in thelCaſe of a common Perſon alſo the Alienati ion is good until it be avoided by 
the Feofio Or. 


And in Pg Fac. B. R. it was held by Juſt. Dedridee and n that if a Feoff. 


this. 


Ch. 5. §. 6. 1 "Condition. 
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this is a good Coatkies) : But Ch. Juſt. and Juſt. aug bton held the contrary, for then this 
| ſhall be a Circumvention of the Law. Co. Lit. 223. 
If a Gift had been made to an Abbot and his Succeſſors, on Condition not to Mens this had 
Heel a good Condition. Dr. & Stud. 211. Ch. 35. 
lf one makes a Feoffment of Land to an Infant, on Condition that he mall not alien to 
any Perſon; this is a good Condition during the Minority of the Infant, but not afterwards. 


In like Manner as if one make a Feoffment to a Huſband and Wife, on Condition that 


they ſhall not alien; this Condition to ſome Intent is good, that is to reſtrain Alienation by 
Dred of Feolfment, and to ſome Intent repugnant and void; that is, to reſtrain Alienation 
by Fine, for that is lawful. 

So if a Gift be made in Teil, on Condition that the Tenant 3 in Tail may alien for the Pro- 
fit of his Ifſues; this is a good Condition. 

And fo it Lands be given in Tail, upon Condition that the Tenant in Tail or his F-irs 
ſhall not alien in Fee- ſimple, Pe- tail nor for the Term of any other's Life, but for their 
own Lives, this Condition is good. 

But if Lands be given in Tail, on Condition that the Tenant in Tail or his Heirs in Tail 
ſhall not᷑ ſuffer a common Recovery, levy a Fine with Proclamations according to the Statutes 
of 4 l. 7. and 32 H. 8. to bar the Iſſues, or on Condition that he ſhall not make Copyhold 


Eſtates of Copyhold Lands, according to the Cuſtom of the Place, or make Leaſes accord- 


ing to the Statute of 32 H. 8. c. 28. theſe Conditions are repugnant, and therefore void. 


"And yet as to the laſt of theſe Caſes, ſee the Opinion in Co. Lit. 223. to the contrary; and 


that a Condition to reſtrain the making of ſuch Leaſes is good, for this Power is not incident 
to the Eſtate, but given to him collaterally by the Statute, and Quilibet poteft renunciare juri 
pro ſe introdufo. But tota Curia in Mary Porlington's Cale is againſt him. 

| It a Man makes a Gift in Tail to A. the Remainder to him and his Heirs, on Condition 
that he ſhall not alien; this Condition as to the Eſtate- tail is good, and void as to the other; 
and therefore if there be an Alienation he ſhall defeat it only as to the Do - Shep. Touch, 
430. Co. Lit. 224. 10 H. 5. 11. 13 H. 7. 23. To Co. ze. 


And if a Man makes a Gift in Tail, on Condition that the Donee or 119 Heirs ſhall not 


alien; this is a good Condition to ſome Intents, and void to other; and therefore if he makes 
a Feoffment in Fee, or any other Eſtate by which the Reverſion is diſcontinued tortiouſly, the 
Donor ſhall enter, otherwiſe if he ſuffers a common Recovery. 

And) if a Gift in Tail be made, on Condition that the Tenant in Tail ſhall not make a 

Leaſe for his o-. Life; this is not a good Condition. 6 Co. 43. againſt Co. Lit. 223, 

If one ſeiſed in Fee of Lands n a Leaſe of it for Years or Life; on Condition that the 
Loeſſce ſhall not alien the Land leaſed, or any Part thereof, during the Term, or on Condi- 
tion that he ſhall not alien ir, or any Part of it, during the Term, without Licence of the 
Leſſor; theſe are good Conditions. 


So if one be ſciſed in Fee of a Manor, ad he makes a Leid of Lears of it to 7. S. on 


Condition that he ſhall not make voluntary Eſtates by Copy ; this is a good Condition, 
but in a Feoffment in Fee ſuch a Condition is repugnant and void. 

And if one be poſſeſſcd of a Leaſe for Years, or of a Houſe, or of any other Chattel Real 
or Perſonal, and he gives or ſells all his Intereſt therein, upon Condition that the Donee or 
Vendee mall not Alien the ſame; this Condition is void for Repugnancy, and the Gift or Sale 
is abſolute. 6 Co. 43. Co. E. 22 

If one makes a Feoffment of Land in Fee, on Condition that the Feoffor ſhall retain the 
Land for twenty Years without Interruption ; this is a £009 Condition, and not repugnant, 
2 Co. 72. Dyer 318. 

If I grant Land to another for Life, if it ſhall pleaſe me ſo long to ſuffer him; this Con- 
dition is regugnant and void. Dyer 94. 

If a Feoffment be made of Land in Fee, on Condition that the Feoffee ſhall not enjoy the 

Land, or ſhall not take the Profits of the Land, or on Condition that the Heir of the Feoffee 


ſhall not inherit the Land, or on Condition that the Feoffee ſhall not do Waſte, or on Con- 


dition that his Wife ſhall not be endowed ; in all theſe and the like Caſes the Condition is 


void as repugnant to = «MDs 10 Co. 39. Co. Lit. 206. Plow. 77, 133. . . 


H., ie -* PerR. 4.3 | 
If a Gift in Tail be 8 on Condition that tlie Donee or his Iſſues ſhall not take the Pro- 
fits of the Land, or on Condition that if the Nonee dies, his Eſtate ſhall go to another, or on 
Condition that their Wives ſhall not be endowed, or on Condition that they ſhall not do 
Waſte, or on Condition that War ranty and Aſſets, or a collateral Warranty, ſhall not bar 
3 1 J. 4 B | | -.. the 
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Condition n. 


Conditions 
againſt Law. 


Conditions 
in! poſliole. 


them impoſiole to be done, are void, and therefore, 


the Iſſues in Tail; all theſe e are repugnant and void. 56 Co. 41. 2 84. 
Co. Lit. 224. 

If Lands be given or granted to two and their Heirs, on Condition that the Survivor 
ſhall have the Whole notwithſtanding Partition, or on Condition that the Survivor ſhall 
not have the Whole although there be no Severance z theſe Conditions are repugnant and 


void. Co. 8. 
If one makes a Leaſe for Lite, on Condition that the Leſſee ſhall not do Fealty; chis Con: 


dition is not good. 
If Lands be given to one and the Heirs Males of his Body, provided that if he dies with- 
out Heirs Females of his Body, that the Donor ſhall re- enter; this Condition is repugnant 
and void. Co. Lil. 204. 

If one has Land in Poſſeſſion or Reverſion, and he grants Rent out of it, on Condition 


that the Grant ſhall not charge the Perſon of the Grantor ; ; this is a good Condition, and not 


repugnant, | 
"Bur if a Man grants a bare Annuity, or grants a Rent-chinge out of another Man's Land 
with ſuch Condition, or if one grants a Rent. charge on Condition that the Grantee ſhall not 
diſcrain nor Charge the Perſon of the Grantor, or it one grants a Rent out of Land, on Con- 
dition that the Land ſhall not be charged with it; all theſe Conditions are 3 and 
void. 
So if two grant a Rent - charge out of Land, provided that it ſnall not extend to one of 
them; this Condition is repugnant and void, Shep. Touch, 131, 132. Co. Lit. 146. 10 H. 


7. 8. 6 Co. 41. 5 U. 7. 7. 7 II. 6. 44. Perk. $. 732. | 
If a Man ſeiſed in Fee of Land makes a Leaſe for Years, rendring Rent, and after the 


: Leffſee makes a Leaſe to the Leſſor of other Land, on Condition that he ſhall not diſtrain for 


his Rent in the former Leaſe made to this Leſſee; this is a good Condition, and not repug- 
nant. 
If one makes a Feoffment in Fee, or Leaſe for Life, with Warranty, on Condition that 
the Feoffee or Leſſee ſhall not vouch to Warrant, nor recover in Value; or if the Leaſe be 
made without Impeachment of Waſte, on Condition that if the Leſſee commits Waſte the 
Leſſor ſhall re-enter ; theſe are good Conditions, and not repugnant. Perk. $. 734. 
Dyer 47. 

All Conditions annexed to Eſtates being compulſory, to compel] a Man to do any Thing 
that is in its Nature good or indifferent, or being reſtrictive, to reſtrain or forbid the doing 
of any Thing which in its Nature is Malum in ſe, as to kill a Man, or the like, or Malum pro- 
libitum, being a Thing forbidden by any Statute, or the like; all ſuch Conditions are good, 
and may ſtand with the Eſtates. 

But if the Matter of the Condition tends to provoke, or furthers the Jolg of ſome un- 
lawful Act, or to reſtrain or forbid a Man the noing of his Duty; the Condition for the moſt 


part is void. 
And therefore if Lands be given or granted to a Man, upon Condition that he ſhall killa 


Man, or upon Condition that he ſhall burn his Neighbour's Houſe, or upon Condition that 


he ſhall forſwear himſelf, or upon Condition that he ſhall ſave and keep harmleſs the Grantor 
whatſoever he ſhall do, or that if he do theſe Things the Grant ſhall be void ; ; theſe Condi- 


tions are void, 
Or if Lands be given or granted to an Officer, 'upon Condition that he ſhall not duly exe- 


cute his Office; this Condition is againſt Law, and void: Et fic de fimilibus, Co. Lit. 22.3» 


2245 207. Perk. $. 722, 72g. 
So if a Gift be made in Tail, upon Condition that the Donee ſhall 3 or if one 


gives or grants Land, on Condition that the Grantee ſhall be a Foreſtaller againſt the Statutes z 


theſe and fuch like Conditions are void. Perk. $. 727. 
And hereapon it is, that Conditions annexed to Land; that the Profits thereof ſhall be em- 


ployed to ſuperſtitious Ules, are void. Co. 24. 6 Co. 43. 


And hence alſo it is that ſuch Conditions which are againſl the Liberty of Law, as that a 
Man ſhall not marry, or the like, are void. Dyer 343. Co. Lit. 206. 

And hence alio ſuch as are againſt the publick Good; and therefore if one grants his Land 
to 7. & on Condition that he (being a Huſbandinan) {hall not ſow his Arable Land; this Con- 


dition is void.“ 


nd ig all theſe Caſes if the Condition be ſubſequent to the Eſtate, the Condition only is 
void, anti the Eilate good and abſolute; it the Condition be precedent, the Condition and 


tate both zre void; tor an Eſtate can neither commence nor increaſe upon an unlawful Con- 


dition. 11 Co 33. 7 Ed. 65. Perk. 5. 722 „728. 
l Conditions annexed to Eſtates that contain in them Matter at the Time of making of 


If 


. Condition, 


" one gives or grants Land, on Condition that a Man ſhall go to Rome in three Days; or 
on Condition that a Man ſhall enfoff ſuch a Corporation, when there is no ſuch z or if ore 
gives Lands in Tail, on Condition that the Eſtate ſhall ceaſe, as if the Tenant in Tail be 
dead; or if one grants Lands, on Condition that a Man ſhall enfeoff his Wife; all theſe and 
_ 1uch like Conditions are void. 

And in theſe Caſes alſo if the Condition be ſubſequent, the Condition is void only, and 

the Eſtate is abſolute ; and if the Condition be precedent, the Condition and the Eſtate both 
are void; for an Eſtate can neither commence nor; increaſe upon an impoſſible Condition. 

And if the Thing to be done by the Condition be poſſible at the Time of making of the 


Condition, and do afterwards by the Act of God become impoſſible, the Condition is become 


void, and the Eſtate abſolute; as if a Feoffment be made, on Condition that if the Feoffee 
dies before the Day, or on Condition that if the Feoffee ſhall appear in ſuch a Court before 
or at Zoſter, and he dies before the Time; in theſe Caſes the Condition is gone, and the 
_ Eſtate is abſolute. 6 Co. 41. Co. Lit. 207, 219, 206. Dyer 252, Perk. F. 935, 729. 

| Plow. 272, 286. Co. 84. 


And the ſame Law is for the moſt part of Hime if they be repugnant, ! Limitations; 


«- Of NE Law, as is before ſhewed to be done of Conditions. © Co. 41, Co. 14. 


Y of | Conditions relating to en by Nomination, 


F a Condition be to leaſe certain Lands for three Lives to the Obligee, or his Aſſigns, and 
J after the Obligze demands a Leaſe to be made to three Strangers for their Lives; he ought 
to make it to them accordingly, or otherwiſe the Condition is broke; ; for here by the Werd 
Align, is intended Agnus by Nomination; for he cannot have other Aſſigns, inaſmuch as the 
Eſtate is not aſſignable before he has it. Roll. Abr. 421, 5 Vin. 116. Roll. Rep. 373. 3 Bulſ. 
168, Bridgm. Rep. 39, 40. | 

If a Man be bound in 207. upon Condition to pay 10 J. to ſuch Perſon as the Obligee ſhall 
name by his laſt Will, and after the Obligee names no Perſon by his Will; the Obligor is 
not bound to pay it to his Executors, becauſe the Condition has Reference to his Nomination. 


Noll. Abr. 421. 5 Vin. 117. Hob. 9. Godb. 192. And per Coke, there is a Diverſity 


where the Condition is to pay 204. to the Aſſignee of the Obligee, and where to the Obligee 
or his Aſſigns; for in the laſt Caſe it veſts as a Duty i in the Obligee, and ſhall £0 to Tins Exe- 
cutors. 

If a Man makes a Feoffment i in Fee, upon Conditicn that the Feoffce ſhall pay 201. to the 
Feoffor, his Heirs or Aſſigns, at ſuch a Day, and before the Day the Feoffor dies; the Feot- 
fee may pay it either to the Heir, or to the Executors of the Feoffor, for they are his Aſſigns 
in Law to this Intent; for the Feoffor having a bare Condition in the Land, and no Eſtate, 

could have no Aſſigns in Deed. Co. Lit. 210. a. 

But if a Man makes a Feoffment in Fee, upon Condition that if the Feoffor pays 201. to 
the Feoffee, his Heirs or Aſſigns, before ſuch a Day, &c. and before the Day the Feoffee 
dies; the Money cannot be paid to his Executors, becauſe the Aſſignees of the Eſtate only 
were intended by the Condition; and where there may be Aſſignees in Deed, the Law will 
never ſeek out nor appoint Aſſignees in Law, Co. Lit. 210. a. 5 Co. 96, 97. 

If A. ſeiſed in Fee by Indenture inrolled, covenants with B. that if B. pays to A. his Heirs 
or Aſſigns, 400 l. at a Day, that then A. and his Heirs will ſtand ſciſed to the Uſe of B. and 
his Heirs; and A. deviſes to his Wife, during the Minority of his Son, and dies; the Mo- 
ney ſhall not be paid to his Wife, for ſhe is rot Aſſignee, the Reverſion being in the Heirs 
of AJ. 5 Co. 97. Leon. 232. 

But if 4, had made a Leaſe ſor Life, the Remainder to another in Fee, the Leſſee for Life 
had been an Aſſignee. 5 Co. 97. f 

And it was ſaid; that if A. had conveyed over his whole Eſtate i in Part, yet ſo long as J. 

_ had any Part remaining, the Tender ought to be made to him. 5 Co. 97. a. 


: (W) What Perſim Hall be bound by a Condition. 


F an Eſtate be made to a Feme Covert ſhe ſhall be bound by the Condition, becauſe this 
I does not charge her Perſon, but the Land. Koll. Abr. 421. 5 Vin. 518. 45 E. 3. 28 
H. 8. 13. 6. 3. Moor 92. l 229. 

If an Eſtate be made to an Infant upon an expreſs Condition, the Infant ſhail be bound to 
perform it. Roll. Abr. 421, 8 Co. 44.6. 5 Vin. 518. 

So where an Eſtate is deviſed to an Infant, upon Condition he is bound to take Notice 
thereof, and perform the Condition. 2 Lev. 21, 22. Mod, 86, 87, Vent. 200, 201, &c. 
8 8 | | So 
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So if an Eſtate be A to er in Fee; upon Condition his Heir ter his Death, tho? 
he be within, Age, ſhall be bound by the 5 Noll. Abr. 421. Jones 390. Cro. Jac. 
274. Noll. Rep. 136, 198. 3 Bulſ. 58, 

F Nach d leviſcs Lands to F. his Son, che to ae Heirs of his Body, the Remainder to 
T. and the Heirs Males of his Body, upon Condition that he or they, or any of them, ſhall. 
not alien, diſcontinue, Sc. this Condition ſhall cxtend only to reſtrain . and the Heirs Males 
of his Body, and not H. and his Heirs. 5 Co. 68. Avor 727. pl. 1014. 5 Vin. 123. 

If a Mn leaſes Lands for Years, upon Condition that the Leſſee, nor bis Aſſigns, ſhall 
not alicn the Term to any but to one of his Brothers, and after the leſſee aliens to one of his 
Brothers; this Aſſignee is not within the Condition, but he may alien to whom he pleaſes. 

ell, Abr. 422. 5 Vin. b24.: Dyer 152: 4. 

If a Man deviſes Part of his Lands to his eldeſt Son in Tail, and the reft of his Land to his 
ger Son in Fee, provided that neither of his Sons ſhould ſell or Jeaſe before he comes to 

e Age of thirty Years; and that if either of the Sons ſhould, Sc. the other Son ſhould 
have his Lands, Sc. The eldeſt before his Age of thirty leaſes, and the younger enters 
upon him : He ſhajl hold theſe Lands diſcharged of the Proviſo, for that extends only to the 
immediate Eſtate en deviſed, and not to the new Eſtate ariſing 2 99 5 the Limitation. 
2 Leon. 2% Owen 8, 55. Moor 271. pl. 324. Gedol. 366. 

If a Mag deviſes his Land to his Wife during the Minority of his Son, upon Condition 
that he ſhall do no Waſte, and dies, and the Wife marries again, and dies, and after the 
Huſband commits Waſte; the Convition is not broke; adjudged, becauſe a Condition to 


avoid an Eſtate ſhall be ehken ſtrictly. 2 Leon. 35, 48. Lat. 20. | 

And a Proviſo that the Leſſce ſhall not alien, extends not to his Executors, Moor . 
Pl. 40. Dyer 65, 66. a. 

It 4. being ſeiſed in Fee of the Manor of B. and of divers Lands in C. then in poſſeſlion of 
D. for fevelal Years to come, makes a Feoffment thereof to E. to the Uſe of himſelf in Tail 
Male, Remainder to F. in Tail Male, Sc. provided that F. or the Heir Male of his Body, 
in whomſoever of them the Inheritance in Tail of ail the Premiſſes ſhall happen to be, ſhall 
pay to the Daughter of A. 200 l. according to the laſt Will of A. and A. makes a Letter of 
Attorney to J. S. to enter into the Manor of B. and the Lands in C. and in his Name to take 
Poſſeſſion, and deliver it to E. whereupon Poſſeſſion is given to E. of all but what was in 
Poſſeſſion of D. and D. never attorns, ſo that the Lands in C. paſſed not; and after A. by 
Will bequeaths 200 / to his Daughter, and dies without Iſſue; F. is not bound by this Con- 
dition, becauſe he hath not at all the Land according to the Purport of the Condition, which 
was, that he that had 4% frould pay, c. Poph. 102, 103. | 

A Perſon gives Money to an Infant, upon. a Condition to be performed; the lofant is 
bound by it as well as one at full Age, and may be a Truſtee. 2 Vern. 561. | 

An Infant ſhall be hound by Conditions in Fact, and ſuch Conditions as he can perform | 
in Equity as well as in Law. Med. 300. 2 Vern. 343. Co. Lit. 233. b. | 

If A. leaſes to B. for Years, upon Condition that B. his Executors or Aſſigns, ſhall not 
alien; and B. makes his Wife Executrix, and dies, and the Wife takes a Huſband, and he 
aliens; this is a Breach, Paſch. 28 H. 8. Dyer 6, 7. by Brown and Shelly, contra Baldwin ; 
for the Land is tied with the Condition into whoſe Hands ſoever it comes. Leon. EC 

fa Leaſe for Years be made, upon Condition that the Leſſee, his Executors or Aſſigns, 
nail not alien without the Aſſent of the Leſſor, and the Leſſee dies Inteſtate, his Adminiltra- 
tor carrot align without Licence, for he is an 1 Aſſignee 1 in Law. Cyo. Eliz. 26. Leon. 3. 
Fid: 1 And. 123, 121. Cro. Eliz. 657. 3 5 

it a Man 1 0 es an Houſe for eighty Years, upon Condition that the Leſſee, his Exccutors 
an. ADEN „ fall maintain it in Repairs; and if, upon Jawful Warning given by the Leſſor, 
thit the Hioute is in Decay, it is not repaired, Ec. within fix Months, the Leſſor, Sc. may 
rerenter; and the Lefice lcaſzs it to A. for thirty Years, and A. leaſcs it to B. for fifteen Years : 
I; the Houfe is out of Repair, Warning mult be given to the firſt Leilee, and not to B. for 
he is do Afignee of the Term, but has only a petit Intereſt under the great Leaſe, and the 
Warning nods not be given at the Houſe, but to the Perſon of the Leflee who has the grand 


VV A 


Intereſt. 277d. . 36. Orten 114. The Notice to B. (being a Perſon rot concerned) though 
uon Lac Lad, is not ſuſficient. Cro. Jac. 9 AZoor 680. PA. 93 2. : 114. | 


( x) 07 a Cond: ien t9 perfore Covenants, 


1 F a Man leaſes a Manor by 15 denture, except a certain Parcel of Ln. and in the Inden- 


ture there are ſeveral Covenants to\be performed on the Part of the Leſſee ; and after the 


1 — * 


J. Cre lor further Security binds himſelf in an Obligation to perform all the Covenants, Articles 


2 | "and 


Ch. 3. 5. 6. Condition. 


281 


and Agreements contained in a Pair of Indentures, and names the ſaid Indentures, and after the 
Leſſee enters into the Land excepted: Yet this is not any Breach of the Condition, for this 
Land excepted is not leaſed, and is ſo as if it had not been named, and therefore it cannot 
be intended an Agreement to be performed on the Part of the Leſſee within the Intent of 
the Indenture. Roll. Abr. 431. 5 Vin. 168. Cro. Eliz. 657. Moor 553. pl. 747. 11 Co. 50. 
hut if the Exception was of a Thing debors, as a Way, Common, or other Profit ap- 
prender, it is otherwiſe. Cro. Eliz. 637. Moor 353. pl. 747. | 
Mole; Where a Leaſe is void, the Bond to perform the Covenants is alſo void. Sid. 309. 
Lev. 45. T. Nn. J. | | 
If a Man makes a Leaſe for Years rendring Rent, payable at Michaelmas and at the An- 
nunciation, upon Condition that if he does not pay it upon the ſaid Feaſts, or within four- 
teen Days after, that it ſhall be lawful for him to re-enter; and the Leſſee binds himſelf 
upon Condition to perform the Covenants and Agreements of this Leaſe z and after the 
Leſſce does not pay the Rent at the Feaſts, but after, and within the fourteen Days; yet 
the Condition is forfeited, for the Condition in the Leaſe is not Part of the Reſervation, 
Koll. Abr. 431. 5 Vin. 169. ek . e 1 
If A. by Deed Poll reciting, that he was poſſeſſed of certain Lands for Years, by good 
and lawful Conveyance aſſigns the ſame to B. and in the Deed there are ſeveral Articles and 
Agreements on the Part of A. and A. enters into a Bond to B. with a Condition for the Per- 
formance of the Articles and Agreements in the Deed: If A. had not ſuch Intereſt by a good 
and lawful Conveyance, the Obligation is forfeited. Leon. 122. | | 
If A. by Indenture leaſes Lands to B. for Tears, and covenants that B. ſhall enjoy the 
ſame without Interruption ; but there is a Proviſo in the Indenture, that if A. pays 10/. to 
B. on the 31ſt of March next, the Indenture and all therein contained ſhall be void; and A. 
enters into an Obligation with a Condition for the Performance of the Covenants in the In- 
denture; and the 20th of March next A. diſturbs B. and after upon the ſaid 3 iſt of March 
pays the 101. Yet an Action lies upon the Obligation, for by the Breach of the Covenants 
before the Condition was performed, the Obligation was forfeited, and it is not material that 
the Covenants became void before the Action brought. Cro. Eliz. 244. Vide 2 Brownl. 167. 
And though the Obligee releaſes the Covenants after the Breach, it is not material. 3 Leon. 


69. Hob. 168. | 


But if the Proviſo had been, that upon Payment of the. 101. as well the Obligation as the - 
Indenture ſhould be void, perhaps it had been otherwiſe, for then the Bond would have been 


void before the Action brought. Cro. Eliz. 444. LY = 
| If a Man leaſes for Years, by the Words Demiſe, Grant, &c. and in the Deed there are 
ſeveral Covenants on the Part of the Leſſor, and he enters into a Bond conditioned for the 


Performance of all the Covenants, &c. in the ſaid Deed: This extends as well to the Cove- 


nants in Law, as expreſs Covenants. 4 Co. 80. 6. | 


If A. by Deed enfeoffs B. provided that if A. pays Money to B. on or before a certain 


Day, the Feoffment ſhall be void; and covenants to ſave harmleſs from Incumbrances and 
Arrears of Rent, and to make further Aſſurance, and after A. enters into an Obligation con- 
ditioned for the Performance of all Covenants, Payments, Articles and Agreements com- 
priſed in the Deed: If A. pays not the Money, yet the Bond is not forfeited; for there 
being no Covenant to pay the Money, it is a Proviſo in Advantage of the Feoffor, that if 

he paid the Money he ſhould have the Land again; ſo that it is at his Election to pay the 
Money or loſe the Land, which is a ſufficient Loſs to him; and the Word Payment in the 


Bond has Reference to the Covenant to ſave harmleſs from Arrears of Rent. Cro. Jac. 281. 


2 Med. 36, 37. | 115 | $200 | 3 
But it is otherwiſe if the Condition of the Bond had been for the Performance of all the 
Covenants and Conditions in the Deed. 2 Lev. 116. adjudged. The like in Zelv. 206. the 
Proviſo being, that if A. paid for B. 40 l. to C. Sc. for the Word Payment in the Obligation 
ſhall have Reference to ſuch Payments only as by the Deed are compulſory, not ſuch as are 
voluntary, for otherwiſe the Obligation and Condition would be repugnant and contrary to 


the Deed. Brownl. 11 3. Bulft. 156. = | 
| 8 (Y) Of Condition to ſave harmleſs, &c. 


IN an Action of Debt brought by A. againſt B. in which C. and D. are Bail for B. if the 

| Plaintiff has Judgment againſt B. and the Bail, and after C. one of the Bail gives Security 
to A. for all the Money due to him; and in Conſideration thereof A. promiſes C. that he 
may take Execution againſt D. the other Bail, and that he will not releaſe him without the 
Aſſent of C. upon which C. procures D. to be taken in Execution, and after A. releaſes him 
8. of A and thereupon D. is bound to A. in an Obligation of which the Condition 
TOLL | | STE 15 | 1 


4c | is 


my 


282 135 | Condition. 


is to ſave A. harmleſs of all Actions and Damages which may ariſe upon the Releaſe of D. 
out of nceming th then being in Execution at the Suit of A. from all Perſons that may trouble 


him concerning the ſaid Releaſe, and after C. brings an Action againſt A. for the Breack of 
his Promiſe, and recovers his Damages: This is a Breach of the Condition, for the Con- 
dition is not to be intended by the Words of the Damages only which directly ariſe upon 
the Releaſe, but to any Collateral Act debors as to the ſaid Promiſe. Hab. 269, 270. Caſe 


5 here the Condition is, that the Defendant ſhall chene acquit or free the Plaintiff of 
or from ſuch a Bond, or Rent or Action, or from any other Thing in particular aſcertained 
in the Condition, there the Negative Plea, Non damnificatus, is not good, becauſe the De- 
fendant hath undertaken to do an Act in Diſcharge of the Plaintiff. Carib. 375. 

But where the Condition is only to free, or diſcharge or indemnify the Plaintiff from any 
Damage, or Coſt or Trouble which ſhall or may happen by Reaſon of ſuch Bond, Rent or 
Action, or other particular Thing therein mentioned; in ſuch Caſe the Negative Plea is 
ſufficient, becauſe it does not appear that any Damage happened to the Plaintiff; and if no 
Damage happened, then it is impoſſible that the Defendant ſhould ſhew in the Affirmative 
the Manner how he had freed or diſcharged the Plaintiff; therefore it lies on the Part of the 
Plaintiff by way of Reply, to ſhew wherein he was damnified. Carth. 374. 5 Med. 244. 


DE 1 Wat Per ſens may perform a Condition. | 


| IF A. and B. levy a Fine to the Uſe of A. in Fee, if B. does not pay 10s. at 5 
af after; and that if he then pays the ſaid 105. that then it ſhall be to the Uſe of A. for 
38 Life, and after to B. in Fee, and after B. dies before Micbaelmas; it ſeems the Heir of B. 
. may pay the 105. for this is not more Perſonal, being the Payment of Money, than in the 
Caſe of Lit. (Co. Lit. 205.: b. 206. a.) upon a Mortgage. The Court was divided as to 
this Point, viz. Croke and Jones thought it was not Perſonal, but the Heir might perform 
it; but Brampſton and Berkley econira. Roll. Abr. 420. 5 Vin. 114. Jon. 390. | 
If a Man makes a Feoffment in Fee, upon Condition to be void it the Feoffor pays a cer- 
tain Sum of Money to the Feoffee, and the Feoffor dies before Payment, bis Heir cannot 
pay it, becauſe the Time of Payment is paſt; for the Condition being general, if the Feoffor 
pays, Sc. it is as much as to ſay, if the Feoffor Auris his Life pays, &c. Lit. 9.337. 
e Lida. n. 
But when a Day of Payment is Fand and che Feoffor dies before the Day, his Heir 
may tender the Money, becauſe the Time of Payment was not paſt by the Death of the 
fog Feoffor. Lit. F. 337. 6. Co. Lit. 208. 5. Poph. 10. 5 Vin. 114. 
iP So may his Executors or Adminiſtrators, becauſe they repreſent the Perſon of their T cfta- 
©. tors £35. $: $37- Co. Zihs 208:5.:209.:4; 5 Nn. 114. 
* If A. mortgages his Lands to B. upon Condition that if A. and C. pays 205. at a Day ty to 
B. that then he ſhall re-enter: A. dies before the Day, C. may pay the Money, Sc. and 
yet the Letter of the Condition is not perſormed. Co. Lit. 2 19. 5. So if C. dies before the 
"Mt Day, A. may pay it. bid. | 
1 But if H. had been living at the Day, and would rot have paid the Money, but had re- 
N | fuſed to pay it, and C. had tendered it, B. might have refuſed it. Co. Lit. 219. 6. 


If a Man deviſes his Land to his Daughter at her Age of eighteen Years, and that his 
Wife ſhall take the Profits to her own Uſe until his Daughter comes to cighteen, provided 


if he thalt keep and bring up his Daughter at School, &c. and dies; and the Wife marries 
| | again, and dies, the Intereſt in the Lands accrues to the Huſband ; for the Keeping and 
K+ Education of the Child is not of ſuch particular Privity, but it may be eftectually performed : 


by another. Hob. 285, Hut. 36. 'Brownl. 79. Godol. 350, 388. 

If two are enfeoffed to reinfcoff, if one retuſes to reintcoff, the other cannot perform the” 
Condition by a Feoffment of the Whole, Contra 49 Ed. 3. 16. 5. Roll. Abr. 421. 

If the Condition of an Obligation be to pay a leſs Sum, if my Servant, by my Command, 
| tenders it to the Obligee, this is ſufficient. 2 H. 6. 3. b. Roll. Abr. 421. 
( So a a Stranger tenders for and by the Aſſent of an Infant above fourteen, Meor 222. | 
4. 15 
N It 4 Man makes a Feoffment in Fee by way 5 Mortgage, upon Condition to be 
void upon Payment of Money by the Feoffor at a Day; if a Stranger of his own Head 
tenders the Money, the Feoffee is not bound to receive it. Co. Lit. 206. 4. b. Leon. 34. 
Owen 13 

But if 4D Feoffee accepts it, this is a good Satisfaction, and the Mongiger or his 3 
agreeing thereto afterwards, _ re- enter; but the e r no if he 


will. Co. Lit. 205. 6. 207-p 5 | N | | | | 
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Ch. 5. d. 6. Condition. 


enfeoffs C. now C. has an Intereſt in the Condition, and may tender the Money at the Day 
for the Safe guard of his Eſtate. Lit. $. 336. Co. Lit. 207. b. 5 Co. 96. | 

And ſo allo may B. being a Party and Privy to the Condition. Lit. $. 336. Co. Lit. 
207. 6. | | | TD | 


If a Man mortgages Land upon Condition that if he or his Heirs repay 1001. at ſuch a 


Day, he ſhall re-enter; and dies leaving a Daughter, and his Wife enſent with a Son; if 
the Daughter pays the Money, and after the Son is born, yet ſhe ſhall retain the Land for 
ever. Gro. Gar. 61. N Be ; = 8 


(AA) Of Conditions where ſomething is to be done before the Performance or Breach 


| of them, See Bur. Rep. 284, 289, 296, 315. 


If A. enfeoffs B. upon Condition that B. ſhall pay Money at a Day, and B. before the Day 


IF a Man leaſes Land for Life or Years, or, Sc. reſerving a Rent, and for Default of Pay- By Demand, 


ment a Rel entry; the Leſſor ought to demand the Rent at the Day, otherwiſe the Con- Ec. 


dition ſhall not be broke by the Non payment of the Rent. Roll. Abr. 459. | 
So if a Man leaſes Land, reſerving a Rent, to be paid at a Place out of the Land, upon 
Condition of Non-payment to re-enter: Though the Rent be to be paid out of the Land, yet 
this is a Rent, and not an Annuity ;z and therefore the Leſſor ought to demand it at the Day, 
otherwiſe he ſhall not enter for the Non-payment, 4 Co. 73. Cro. Eliz. 415, 535, 336. 
If a Man reſerves a Rent, and that if the Rent be in Arrear he ſhall forfeit ſo much by 
way of Nomine pænæ; the Nomine pane ſhall not be forfeited without Demand made. Heb. 
82, 180, 113, 133. Brownl. 179. 8 | | 
If a Man grants a Rent-charge to another, and for Default of Payment to forfeit a Nomine 
pænæ; no Forfeiture ſhall be of the Nomine pænæ without a Demand at the Day. 7 Co. 28.6. 
Cro. Eliz. 383. Gouldſ. 129, 186. Moor 357. pl. 486. 5 Vin. 263. 
If a Man leaſes Land for Lite or Years, reſerving a Rent, upon Condition that if the Leſ- 
ſee does not pay the Rent at the Day without any Demand made by the Leſſor, that then 


it ſhall be lawful to the Leſſor to re-enter: In this Caſe, by this ſpecial Agreement of the 


Parties, the Leſſor may enter for Default of Payment of the Rent without any Demand. 5 Co. 
.': 40:8; en, | 
If a Man leaſes Land for Years, reſerving a Rent, with Condition for Non-payment to 
be void: In this Caſe the Leſſor ought to demand the Rent at the Day of Payment by the 
Condition, or otherwiſe the Leaſe is not void though it be not paid by the Leſſee. Roll. 
Abr. 459. 5 Vin. 263. Sid. 7. OS - | | | 
Where a Man leaſes to another, reſerving a Rent, and the Leſſee covenants to pay the 
Rent at the Days limited, he ought to pay it without any Demand, at his Peril, inaſmuch as 


he hath bound himſelf to pay it. Roll. Abr. 459. 5 Vin. 263. | 


If a Man leaſes Land by Indenture for Years, reſerving a Rent, payable at certain Days 


at London, and the Leſſee in the ſame Indenture covenants to pay the ſaid Rent at the Days 
and Place aforeſaid ; he ought to pay it, by Force of this Covenant, without any Demand of 
the Leſſor, otherwiſe he has broke his Covenant. Roll. Abr. 459. 5 Vin. 263. 

If a Man leaſes for Years, reſerving a Rent, with a Clauſe of Re-entry; and upon the 


making the Leaſe the Leſſor lends him 200 l. Stock, and the Leſſee covenants to pay the 


Rent at the Days and Place; and after, by an other Covenant, covenants that if Default of 
Payment of the ſaid Rent be made at any of the Days in which it ought to be paid, ac- 


_ cording to the Effect, Limitation and true Intent of theſe Preſents, then the Leſſee covenants 


to repay the ſaid 200/. Though there needs no Demand of the Rent to make the firſt Co- 


venant to be broke by Non-payment, yet there ought to be a Demand to intitle him to the 


2001. for this laſt Covenant dots not refer to the Covenant before, but to the Reſervation: 


| The Words are (according to the Limitation of the Indenture) which is the Reſervation ; and 


by theſe Preſents is intended the Indenture, or the moſt notable Part thereof, which is the 
| Reſervation. Roll. Abr. 460. 5 Vin. 264. | | 

If a Man leaſes Land by Indenture, reſerving a Rent, and the Leſſee binds himſelf by 
Obligation, upon Condition to perform all Covenants, Articles and Payments in the Inden- 
ture mentioned: In this Caſe there ought to be a Demand made by the Leſſor, to make the 

Obligition to be forfeited. Roll. Ar. 460. 5 Vin. 264. | | 
Ik a Man leaſes by Indenture certain Coal-Mines, reſerving a Rent, and the Leſſee binds 
himſelf in an Obligation, with Condition to obſerve, perform, pay and keep all Payments, 
Rents, Covenants, Grants and Agreements in the ſaid Indenture mentioned: In this Caſe it 
is a good Afignment of a Breach of the Condition in an Action of Debt, upon the Obli- 
gation that the Leſſee did not pay him the Rent at the Time of Payment thereof by the 
Reſervation, without alledging that he demanded the Rent at the Day of Payment; for he 
i | | | | 1 


284 


Condition. 


By Notice. 


is not Poul to demand it, but the other ought to pay it without Demand. Nell. Ar. 460. 


Cro. Car. 76, 77. Hut. go, 91. 5 Vin. 264. | SE 
If a Man makes a Leaſe, rendring Rent, and covenants by the Indeoture of Leaſe to pay 


the Rent, being lawfully demanded, and enters into an Obligation to perform the Covenants; 
the Leſſee is not bound to pay the Rent without a Demand. Koll. Abr. 460. 5 Vin. 265. 


If A. leaſes I. and to B. by Indenture for Years, reſerving 201. Rent per Annum, payable 


at four Feaſts by equal Portions; and after B. is bound in an Obligation to A. upon Condi- 


tion that if he pays to A. for the Rent of the ſaid Premiſſes the yearly Rent of 20 J. for ſuch 


Term, ( ſcilicet the Term demiſed) at four Quarter-Days, according to the Tenor and Effect 
of one Leaſe thereof made, bearing Date with this Obligation, and made between the ſaid 


Parties, according to the Tenor and Effect of the ſaid Leaſe, by equal and even Portions, 
then the Obligation ſhall be void: The Leſſee is not bound to pay the Rent by this Condi- 
tion without any Demand of the Leſſor, becauſe it refers to the Indenture of Leaſe, and 
that it ſhall be paid as a Rent according to the Indenture. Roll. Abr. 460, 461. 5 Vin. 265. 


Cro. Car. 421. 


If a Man makes a Grant of the Rent out of Land; and after deviſes, that the Grantee : 
- ſhall have the ſaid Rent according to the Intent of the ſaid Writing; and that if his Heir 


pays the ſaid Rent according to his Will, then he ſhall have the Diſpoſition of the ſaid Land 
ſo long as he ſhall perform the Will; and if his Heir does not perform his Will, then that 
his Executors ſhall have the Diſpoſition of the Land, to the Intent that his Will be perform- 


ed; and if there be Default in the Heir that his Will be not performed, and Default in his 
Executor that his Will is not performed, then the Land ſhall be to J. S. In this Caſe the 
Grantee of the Rent ought to demand the Rent at the Days of Payment from the Heir, and 


from the Executor, when it comes to him, otherwiſe J. S. ſhall have nothing; for the Will 


refers to the Writing; and the Clauſe of the Executor is not that he ſhall pay the Rent, 
but if there be Default in him, Sc. ſo that this is not to be paid as a Rent, and then it ought 


to be demanded. Roll. Ar. 461. 5 Vin. 265.' Cro. Fac. 144, 143. 


If a Man deviſes Land to another, upon Condition hat if he pays 41. yearly out of the 
Land to the Wife of the Deviſor for ber Life, adding over and above, that his full. Intent and 
ill was, that ſhe ſhould be yearly paid the ſaid Rent accordingly : The Deviſee ought to pay 
this Rent to his Wife, at his Peril, without any Demand of the Wife, otherwiſe the Condi- 


tion is broke. Roll. Abr. 461. 5 Vin. 266. Lane 78. | 4 


But if a Man deviſes Lands to his Wife for Life, ſo long as ſhe ſhall be effectually ready 
to demiſe it to his Heir at 504. paid yearly, when ſhe ſhall not dwell on it herſelf; yer if 


ſhe goes and lives at another Place, the Condition is not broke without a Tender and Re- 
fuſal to leaſe. Moor 626. pl. 860. EX | | | 38 


If a Man leaſes Lands for Years, upon Condition that if the Leſſee does not pay yearly 
40s. at the Feaſt of P. during the Term to D. it ſhall be lawful to the Leſſor to re-enter : 


In this Caſe the Leſſee ought to pay it, at his Peril, without any Demand, becauſe this is 


not iſſuing out of any Land. Roll. Abr. 461. 5 Vin. 266. He muſt ſeek D. if in England. 


Lit. $. 345. Co. Lit. 213. 5. Dal. 54, 55. e . 
If A. conveys Lands to B. in Tail, upon Condition that B. and the Heirs of his Body 


ſhall pay to the Daughter of 4. 2007. or ſo much thereof as ſhall be unpaid at the Death 
of A. according to the Intent of the Will of A. and after A. by Will deviſes to his Daugh- 
ter 200 l. viz. 1001. to be paid that Day twelve Months next after his Death, and the other 


100 l. that Day twelve Months next after, Ic. and dies; B. is not bound to pay the 200 J. 
without Demand; for the Payment by the Indenture is referred to be according to the Will, 


and the 2007. was deviſed as a Legacy, which ought to be paid upon Demand, and not 
at the Peril of the Executor, and therefore the Nature of the Payment is altered by the Will. 
Poph. 102. | | 2 | 

If a Man, in Conſideration that J. S. will deliver a Horfe to a Stranger, promiſes to pay 
J. S. 51. when he ſhall be thereto requeſted: 7 S. needs not give Notice to him of the De- 


livery of the Horſe, but he ought to take Notice thereof at his Peril; for he ought to pay 


it upon Requeſt. Roll. Ar. 461. See Bur. Rep. 284. Alk. Rep. 522. 5 Vin. 268. 
If the Condition of an Obligation be to pay 10/. to the Obligee at the Day of the Marriage 
of the Obligee ; the Obligee is not bound to give Notice to the Obligor before his Marriage 


at what Day he will be married, but the Obligor ought to take Notice thereof at his Peril, 
inaſmuch as he has taken upon him to pay it at the Day. Lid. Rcll. Rep. 433, 434. Cre. 


Car. 34. adjudged Hutt. 80. 3 Bulſt. 237, Dubitatur Cro. Jac. 404. 


If a Man promiſes J. S. in Conſiderations that he will marry A V. his Couſin, he will 
ay 101. to him at the Day of his Marriage: J. S. needs not give Notice to him who made 
the Promiſe, before he marries with A. M. at what Day he will marry her, but he ought to 


take Notice thereof at his Peril, inaſmuch as he has taken upon himſelf to pay it at the Day, 
| | 1 5 though _ 


8 5 


r  . 


choogh the Marion is to be had by J. S. himſelf. Noll. Abr. 462, 468. Zelv. 168. Cro. 
Fac. 229, 405. 3 Bulſt. 326. Lat. 97. Roll. Rep. 433, 434. adjudged. 3 Bull. 236, 
237. adjudged, and therein it is ſaid, that there is a Difference where Money is to be paid, and 
where a collateral Thing is to be done upon the Marriage Day; but yet vide Cro. Fac. 102. Cro. 
Car. 35. Hut. 80. Telv. 122, 168. 

So a fortiori, if a Man promiſes to pay 10 J. to J. S. at the Day of the Marriage of . N. 
for there the Marriage is not to be had by him to whom the Promiſe is made. Roll. Abr. 
462, 468. 5 Vin. 269. Roll. Rep. 433, 434. 3 Bulſt. 236, 237. 

If F. S. ſues an Action againſt J. D. and J. N. comes to F. S. and promiſes him, that if 
he will ſurceaſe his Suit ogainſt J. D. that he himſelf will pay him all the Charges, Sc. of 
the ſaid Suit, when he, ſcilicet F. S. comes into Somerſetſhire : If J. S. ſurceaſes his Suit, and 
after comes into Somerſeſſpire, J. N. is bound to perform his Promiſe, without any Notice 

given of the coming of J. S. into Somerſelſbire, becauſe this was a Duty by his coming there. 

Koll. Abr. 462, 469. 5 Vin. 269. Roll. Rep. 314. Hob. 68. Brownl. 10. Sed vide Heb. 
93. where the Opinion is contra. 
If A. ſays to B. that if he will ſell certain Cattle to C. for ſuch Sum as ſhall be agreed be- 
tween them, if C. does not pay him the Sum according to the Agreement, he himſelf will 
Pay it; and B. ſells the Cattle to C. for 201. to be paid at a Day to come, and C. does not 
pay the 20 l. at the Day, A. is bound to pay it at his Peril, without any Notice given to him 
| by B. for how much he ſells them, or at what Time, des he has taken upon himſelf to 
pay it at his Peril. Roll. Ar. 462. 5 Vin. 269. | 
If A. ſells Lands to B. by the Name of twenty Acres, according to the Rate of 260 L for 
every Acre; and it is agreed between the Parties, that the Land ſhall be meaſured by J. S. be- 
fore the firſt of January next enſuing ; and A. covenants to repay according to that Rate for 
every Acre before the firſt of May after, if there be not twenty Acres upon the Meaſure : If 

F. S. meaſures it, and it is found there is not twenty Acres, A. ought to repay it before 
May at his Peril, without any Notice given how many Acres it wants of twenty, for he has 
taken upon himſelf to perform it at his Peril. Roll. Abr. 462, 469. 5 Vin. 270. Roll. 

Rep. 314. 

So in this Caſe, if by the Agreement no certain Perſon had been appointed to meaſure it, 
but that it ſhould be meaſured by one elected by one of the Parties, and by another elected 
by the other: If the Vendee elects J. S. and gives Notice thereof to the other, and of a certain 
Time to meaſure it, and J. S. does it at the Day, and none comes for the other to join with 

him, yet he ought to take Notice, at his Peril, how many Acres it wants of twenty, other- 

| wiſe an Action of Covenant lies; for now, by the Matter ſubſequent, and the Defaulr of the 
X: | Vendor, it is as much as if J. S. had been appointed at the Beginning to have meaſured it. 

Roll. Abr. 462, 469. 5 Vin. 270. Roll. Rep. 314. In Point of Covenant, Notice is not ſo 

ſtrictly to be given as it is upon an Obligation which» is in Point of Forfeiture, Cro. Fac. 390, 
397. & vide 472. Bulſt. 12. Hut. 80. 

If the Condition of an Obligation be to account before ſuch Auditors as the Obligee will aſ⸗ 

ſign, and the Obligee aſſigns Auditors, he ought to give Notice thereof to the Obligor, 

_ Otherwiſe he is not bound to account. Fall Abr. 462. 5 Vin. 270. 8 Ed. 4. 1. 5. Fitz. 
Arbitrament 15. Vide 8 Co. 92. 6. 

If I am bound to enfeoff ſuch Perſons as the Obligee ſhall name, he ought to give Notice 
of thoſe which he names, otherwiſe I am not bound to enfeoff them. Rell. Abr. * 5 Vin. 
270. 8 Ed. 4. 1 

71 the Condition be to ſeal ſuch Obligation as an Efe as the Obligee ſhall write, he is 
not bound to ſeal it without Notice of the Eſcrow written. Roll. Abr. 463. 5 Vin. 270. | 

If the Condition of an Obligation be, that if the Obligee returns from beyond the Seas be- 
fore the 22d of April next, then if the Obligor pays unto him at Eaſter following 100 J. the 
Obligation ſhall be void: If the Obligee returns within the Time, he is not bound to give 
Notice thereof.to the Obligor ; but he ought to take Notice thereof at his Peril, for he has 
bound himſelf to this Inconvenience. Roll. Abr. 463. 5 Lin. 270. Like Point adjudged 
contra per tot” Cur', Bulſt. 44. in Gable v. Meſs. 

If the Condition of an Obligation be to pay 200 within ten Days after J. S. has rode five 

Times in ſix Days from London to York and from York to London; he ought to take Notice 

of the Doing thereof at his Peri], becauſe it is to be done by a Stranger. Roll. Abr. 463, 
469. 5 Vin. 271. Hut. 80. Hard. 42. Poph. 164. Cro. Zac. 137, 150. dubitatur. 

If the Condition of an Obligation be to pay 20. to B. the Obligee within one Year after 

B. ſhall marry C. In this Caſe he is bound to pay it to B. within one : Year after the Marriage, 

without any Notice given of the Marriage by B. for he has taken upon himſelf to pay it with- | 

-in one Year ; and he may take Notice of the Marriage of C. who is a Stranger to the Condi- 9 
tion. Roll. Abr. wa . 271. Tm 168. Cro, DES Vide 2 Sid. 36, 116. Lat. 15. 14 

Vor. 3 4 D Roll, | 
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Rell. Rep. 286. 3 Bull. 86, 327. Cro. Fac. 229. Scyl. 53, 37. All. 24- Pepb, 165; 


+ Roll. Abr. 470. pl. 5 

If A. ſells to B. certain Weys of Barley, or other Things, and B. aſſumes to pay for every 
Wey as much as he ſells a Wey for to any other Man; it he after ſells to others certain Weys 
for a certain Sum, he ſhall not have an Action upon the Caſe againſt B. upon his Promiſe, till 
he has given him Notice for how much he ſold the Wey to others; for B. is not bound to 
Pay it ll Notice, becauſe it is uncertain, and not known to him; and here he aſſumes in ge- 
neral, and not in particular, to pay fo much as 7. S. ſhall pay for a Wey, an ſo he does not 
aſſume to take Notice at his Peril. Noll. Abr. 463. £ Vin. 271. Roll. Kep. 285. Cre. 
Fac. 432. 3 Bulſt. $5, 86. ö 

Vet where it lies as much in the Conuſance of one as the other, he muſt take Notice at his 
Peril. Bulſt. 12. 1 . 14% 144. Cro.. Jac. 493. Nil. 121. A. 2. 2 Sid. 116. 
Hard. 42. | | 

But if he had undertaken to pay as much for every Wey as he ſold a Wey for to J. S. if 
J. S. after bought a Wey for a certain Sum, he ought to take Notice thereof at his Peril, 
without any Notice given, otherwiſe he has broke his Promiſe. Roll. Abr. 463. 5 Vin. 271. 
Jon. 287, Cro. Fac. 684. Siyl. 184. 

If A. is indebted to B by Obligation in 60 J. for the e Payment of 30 J. and thereupon, in 
Confideragon that B. will mutuo dere to C. a Stranger, upon Requeſt, ſo much as will make 
it 1007. and will accept C. and D. to be bound to B. for the Payment of the 1007. and will 
deliver up the ſaid Obligation of 60 J. A. undertakes to B. that the ſaid 100 J. with Intereſt, 
ſhall be paid as certainly as any Money in England: In an Action upon the Cale by B. he is 
not bound to alledge more, but that he lent the 707. to make the 3ol. 1001. to C. without 
averring that he gave Notice thereof to A. for the Reaſon aforefaid. Roll. Apr. 463. 5 Vin. 
271. 

If 4. covenants with B. to make ſuch Aſſurance to him of the Manor of D. as the Counſel 
of B. ſhall deviſe before ſuch a Day; and after the Counſel deviſes an Aſſurance, B. ought to 
give Notice thereof to A. otherwiſe he is not bound to perform it. Ibid. 5 Vin. 272. 

But if A. covenants to make ſuch Aſſurance as the Counſel of J. himſelf ſhall deviſe; then 
if his Counſel deviſes, he ought to perform it without Notice given by B. Roll. Abr. 464. 
5 Vin. 27. Len. 105. 

If in an Action upon the Caſe upon a Promiſe the Plaintiff declares, that the Defendant | 
promiſed to pay fo much ior his Paſſage over certain Locks in a River made by the Plaintiff 
in his own Soil, as the Lord of N. thereafter ſhould appoint to be paid for the Paſſage of 
every Boat; and alledges, that the Lord of M. after appointed fo much in certain to be paid, 
Oc. and that he requeſted the Defendant ſuch a Day to pay it: This is a good Declara- 
tion, without alledging that he gave any Notice to the Defendant of the Appointment of the 
Sum made by the Lord of M. becauſe the Plaintiff is as great a Stranger thereto as the De- 
fendant, and it does not lie more in his Conuſance than in the Conuſance of the Defendant, 
this being to be appointed by a Stranger. Roll. Abr. 464. 5 Vin. 272. Cro. Car. 132. 

If A. bargains with B. for certain Land for 100 J. in this Manner, viz. he gives him 20 /. 
preſently, and ſays further, if he likes the Land and Aſſurance, that then this 20/7. ſhall 
be in Part of Payment of the 100 J. but if he does not like it, that then he ſhall have back his 

Toney again; and after he diſlikes the Bargain, he may have an Action of Debt for the 207: 


| before any Notice given to B. of his Diſlike, for he ought to take Notice thereof at his Peril. 


Noll. Abr. 464. 5 Vin. 272. Cro. Eliz. 834. 

If a an undertakes to deliver to J. S. at B. on Shipboard twenty Quarters of Barley ; altho? 
J. §. ought to bring a Ship there to receive the Barley, yet he needs not give Notice to him 
that he las brought it there, for he ought to take Notice thereof himſelf. Holl. Abr. 464. 
Noll. Rep. 3 12. 5 Vie . 272. 3 Bull. 152, 133. | 

If A. aſſomes to B. in Conſidetgtion that B. will deliver to D. certain Wood to the Uſe of 
. that he will pay ſo much, Sc. for every Load to B. upon Requeſt. In an Action upon 
the Cale, if he alledges that bo delivered ſo ch; Sc. to D. to the Uſe of A. and that he after 
required A. to pay ſo much for every Load, Cc. this is good, without alledging any Notice 
given to A When he delivered the Wood to his Uſe to B. for he ought to take Notice there- 
oof at his Peril, tho' the Time of the Dcl:v-ry is uncertain. Roll. Abe. 464. 5 Vin. 272, 273. 

It a Leſſce for Years covenants to find nect {fry Proviſions for the Leſſor, his Steward and 
Servant, at all Times when he ſhall Keep a Court the ALE the Leſſce muſt take Notice of the 
general Summons, and do it without perſonal Notice given him. Palm. 532. 

If a Condition of an Obligation be to perform an Award, and the Arbitrator awards, that 
one ſhall make a general Releaſe of all Thin gs till the Date of the Obligation: It is not an 
Excuſe to bim to ſay that he was at all Times ready to make ſuch general Releaſe, but the 


other never requeſted him to do it. Rell. Ar. 464. 5 Fin. 273, tang 7. Leon. 71. 
| After 
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| After a Muriage by C. with D. the Daughter of 4. B. the Father of C. in Conſideration 
that 4. will give ;0 7. to C. for the better Maintenance of C. agg D. and at the Requeit of 
B. B. promilles 4 to pay 100 J. to D. the Daughter of A. if ſhe ſurvives C. her Huſband : 
In an Action upon the Caſe by the Adminiſtrator of A. againſt B. after the Death of C. it is 
a good Declaration to aver, that A. paid the 50 J. to C. in his Life, and yet the Defendant B. 
did not pay the 100 J. to D. who ſurvived C. without averring any Notice given of the Pay- 
ment of the 50 J. by A. to C. for he has taken upon himſelf to pay it at his Peril, Rell, 
Abr. 464. 5 Vin. 273. All. 1. Godol. 160. 

Tf a Man promiſes another, that upon Requeſt he will ad him a good and ſufficient 
Aſſurance of certain Lands for ſeven Years: He ought upon Requelt to make a Leaſe for 
the Years, without any Tender of a Leaſe by him to whom the Promiſe is made; for he 
ought to make a good Leaſe at his Peril, for here the Requeſt does not refer to the Manner 
of the Conveyance to be made, but only to the Time when the Leaſe ſhall be made. Roll. 
Ar. 4656. 5 Vu. 273. 

If the Condition of an Obligation be, that whereas the Obligor is Leſſee for Years from the 


Odligee of certain Lands; if he renders up the Poſjeſſion of the Land at the End of the Term of the © 
_ Leffor, his Heirs or Aſſigns, upon Requeſt, then the Obligation ſhall be void, &c. and after the 


Leflor aſſigns over his Reverſion, and the Aſſignee at the End of the Term requeſts him to 

render up the Poſſeſſion to him; he is bound to doi it without any Notice given him that he is 
Aſſignee; for he ought to take Notice thereof at his Peril, inaſmuch as he has bound himfelf 

to render it up to the Aﬀignee. Roll. Abr. 465. 5 Vin. 273. Bridg. 128, 129. 

If a Man leaſes a Mill for Years, and the Leſſee covenants to repair the Mill, and the 

| Leflor covenants to find him great Timber for itz the Leſſee ought to give Notice to the 


Leſſor how much will ſuffice for the Reparation, and not to demand in general Timber for 


| Reparations, or otherwiſe the Leſſor is not bound to deliver any. Roll. Abr. 465. 5 Vin. 273. 
If the Condition of an Obligation be, that if the Obligor, with two others, make, and, 
upon Requeſt, ſeal to the Obligee an Obligation of 40 /. then, c. it is ſufficient for the Obli- 
gee to make Requeſt only, without tendring any Writing to them, for he ouglit to do it at 
his Peril. Roll, Abr. 465. 5 Vin. 274. Cro. Fac. 652 


If the Plaintiff in an Action upon the Caſe e, that in Conſideration that he would 


become bound to the Defendant by Obligation for the Pay ment of 11 /. at a Day, the De- 
fendant aſſumed to deliver an Horſe to the Plaintiff; and the Plaintiff avers, that he offered 
to be bound to the Defendant, Sc. and did not ſay the Obligation was ſealed, and that he of- 


fered to deliver it ſo ſealed, as he ought: This is not good, for he ought to do it of his Part. 


Hob. 24, 105, 69, 70. 5 Vin. 274. 

If 4. being a Bailiff of the Borough Court of Meſtminſter, in Conſideration of 101. given 
to him by B. Promiſes B. to arreſt J. S. at the Suit of B. by Proceſs out of the ſaid Borough- 
Court: In an Action upon the Caſe upon this Promiſe, it is a good Plea for A. to ſay, chat 
he was always ready after the ſaid Promiſe to arreſt J. S. at the Suit of B. if he had brought 
to him any ſufficient Warrant to do it; but ſays B. never brought him any Proceſs out of the 
ſaid Court to arreſt him: This is a good Plea, becauſe it belonged to B. to ſue out the Pro- 
ceſs, for it will be Maintenance in A. to do it; and the Law (where the Words are general) 
will ſo marſhal them, that he GUgat to do it for whom it is moſt proper. Roll. Abr. 465. 

Vin. 274. 

: If tde Condition of the Obligation be, that the great Bell of Mildenball ſhall be carried to 
the Houle of the Obligor in I. at the Coſts of the Men of Mildenball, and there ſhall be 
weighed, and put in the Fire in preſentia hominum de Mildenhall, and then the Obligor ſhall 
thereof make a Tenor to agree in Tono & Sons to the other Bells of Mildenball. In this Caſe 
the Obligor ought to weigh and put it in the Fire, for he ought to do it to whoſe Occupa- 
tion it properly belongs to do it, which is the Defendant, who ought to make the Bell. Roll. 
Ar. 465. 5 Vin. 274. 9 Ed. 4. 3. b. Bro. Condition 72. Fitz. Barr, 87. 

If A. binds himſelf to B. to deliver to B. a certain Quantity of Hops, well picked and con- 
ditioned, and that B. ſhall have the Choice of theſe Hops out of 204 Bags of Hops of A. of 
his own Growth: In this Caſe B. ought to do the firit Act, ſcilicet, he ought to require A. 
to ſhew him his 204 Bags, out of Which B. ſhall have his Election, for otherwiſe B. cannot 
make any Election without View of the 204 Bags, which are in the Cuſtody of A. himſelf, 
and A. cannot deliver them before Election. Koll. Abr. 466. 5 Vin. 275. All. 25, 26. 
Styl. 49, 74. March 74, 75. 

If a Man covenants to make further Aſſurances at all Time and Times at the Charge of 
the Covenantee, and the Covenantee demands a Fine after for further Aſſurance, the Cove- 
nantor is not bound to levy it, if he does not appoint a certain Day when he will have it le- 
vied. Roll. Abr. 466. 5 Vin. 275. 
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wiſe he has forfeited the Aſfumpfit. Rell. Abr. 466. 


plied one. 


Requeſt made. Rell. Ar. 467. 5 Vin. 276. March 108. | 


If a Man promiſes to make ſuch Aſſurance of ſuch Lands as he has by Copy to another, 
before fuch a Day as his Counſel learned ſhall adviſe: If he tenders an Aſſurance to him 
without any Advice of his Counſel, yet he who made the Promiſe is bound to ſeal it, other- 

; Vin. 275. For to have Advice of his 
Counſel, is only for the ſtrengthening his Aſſurance; and, at his own Peril, he may require 
it without if he will. Cro, Elix. 466. If the Party himſelf might adviſe, it would be no 
Plea to ſay, Qued conſilium nen dedit adviſamentum. Cro. Eliz. 297, 299898. : 

In an Action upon an Aſſump/t, if the Plaintiff declares, that whereas he, at the Requeſt 
of the Defendant, had delivered to the Defendant ſo much old Lay Metal, to be artificially 
made by the Defendant into Pewter Veſſels, capiendo inde of the Plaintiff tantum quantum for 
his Labour he ſhall reaſonably deſerve : In confideratione inde the Defendant after, ſcilicet, the 
ſame Day, aſſumed to deliver to the ſaid Plaintiff Lay Metal artificially made into Pewter, 
when he ſhould be requeſted ; and avers, that although the Defendant was requeſted to deliver 
the ſaid old Lay Metal made into Pewter Veſſels, yer he had not delivered it, Sc. and the 


| Defendant pleads Non afſump/t, and it is found for the Plaintiff. Thovgh it is not averred, 


that he tendered to the Defendant ſo much as he deſerved for the making thereof into Pewter 
Veſſels, yet the Declaration is good, for this is not a precedent Condition, but the Words 
capiendo proinde, Ec. is but to ſhew the Contract between them, upon which he may have an 
Action of Debt. Though the Defendant may retain the Goods till he be paid as much as he 

deſerves, yet this ſhall come of his Part to ſhew how much he deſerves, and that he was ready 

to deliver it upon Payment thereof; for this ought to come properly of his Part, inaſmuch as 
it does not lie in the Conuſance of the Plaintiff how much he deſerves, without ſhewing there- 
of by the Defendant ; and alſo it is at the Election of the Defendant, either to bring his Ac- 
tion for what he deſerves, or retain the Goods till Payment, and therefore it ought to come 


of his Part; and here the Defendant does not rely upon it, but pleads Non aſſumꝑſit. Roll. 


Abr. 466. 5 Vin. 275, 270. : 
If A. covenants with B. to ſurrender a Copyhold, which he has for Life, to the Uſe of B. 
who has the Reverſion thereof upon Requeſt made by B. to A. and after B. tenders to A. a 


Letter of Attorney in Writing, by which he gives Power to two Attornies to ſurrender for 
him, at the next Court of the Manor, to the Uſe of B. and this Courſe is warrantable 
by the Cuſtom of the Manor: In this Cafe, upon his tTender and Requeſt to ſeal, 4. 
is not bound to ſeal the Letter of Attorney, nor to ſurrender in Court, or otherwiſe, for A. 

has taken upon him to ſurrender upon Requeſt ; ſo that it is at the Election of A. whether he 
will ſurrender in Court or by Letter of Attorney, or any other ways that he may; and this 


Election cannot be taken away by B. (All. 68, 69. Styl. 107.) and therefore when B. does 


not require him to ſurrender, but only to ſeal a Letter of Attorney; this is a void Requeſt, 


and as no Requeſt, (for it ought to be an expreſs Requeſt to make a Surrender, and not an im- 


Cro. Jac. 300.) and therefore A. is not bound to ſeal the Letter of Attorney, nor 
to ſurrender in Court, or otherwiſe, upon this Requeſt, Roll. Abr. 466, 467. 5 Vin. 276. 
Cro. Car. 299, 300. Jon. 314, 315. God. 445. | 

If A. and B. undertake one to the other to perform the Award of F. who awards, that A. 
ſhall pay to B. 8 J. $5. or 37. and all Coſts that B. expoſuiſſet in & circa proſecutionem cujuſ- 
dam placiti tranſgreſſionis inter ipſos A. & B. pendent”, prout per notam attornati predift B. 
appararet, ad libilum ipfius A. and in this Caſe B. is not bound to tender a Note of his At- 
torney to A. of the Coſt that he has expended in it, without Requeſt made by 4. to do it, 


\ becauſe A. has Election to pay one or the other, ſcilicet, the 8 I. which is certain, or the 31. 


and Coſts of Suit, which are uncertain; and B. does not know whether he will pay the one 
or the other, and therefore A. ought to do the firſt Act, ſcilicet, to pay the 8 J. or requeſt B. 
to give him a Note from bis Attorney of the Coſt, and if B. refuſes to deliver it, A. is ex- 


And another Reaſon was given in this Caſe, viz. becauſe B.“s Attorney ought by this 


cuſed. 
s not be ſhewn before 


Award to give the Note; and he is a Stranger, and therefore it need 


It A. be bound in an Obligation to B. of which the Condition is, that A. ſhall pay toB. all 


ſuch Money as by a true and juſtifiable Bill under the Hand of the Attorney of B. ſhall ap- 
pear to be before diſburſed by B. or his Attorney, or any of them, or by any of their Means 
or Appointment, upon ſuch a Day, in ſuch a certain Sum, between, c. Inan Action upon 
this Obligation, if B. aſſigns for a Breach, that 245. by a true and juſtifiable Bill under the 
Hand or J. S. the Attorney of B. appeared before to be diſburſed, which A. did not pay: 
This is a good Breach without alledging that A. had Noice thereof, or that the Bill of the At- 
torney was ſhewn to him; and though it was expreſly alledged by A. that no ſuch Bill was 
rendered to him, by which it appeared what Sum was diſburſed, becauſe the Attorney was a 
Stranger, of which A. ought to take Notice at his Peril. Roll. Abr. 467. 5 Vin. 277. Vide 


March 108, 109. 
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TEL undertakes to B. that if B. will borrow 1001 of C. that he will pay it to C. at 
ſuch a Day, and upon ſuch Conditions as ſhall be agreed between them ; and B. borrows 
rhe Money, and agrees that it ſhall be repaid at a Day certain, and the Money is not paid, 
upon which C. ſues B and recovers it: Now though B. did not give Notice of the Agree- 
ment to A. before the Day, yet B. ſhall recover his Principal againſt A. but not his Damoges, 
ior the want of Notice ſhall not diſcharge A, of his Promiſe. Bull. 12. 

If A. upon a good Conſideration promiſes B. to join with him in the Surrender of cer- 
tain Copy hold Lands, B. muſt give Notice to A. when he is ready to join in a Surrender. 
All. G8. | 

If A. deviſcs Lands to B. (who is not his Heir at Law) in Tail, orbvides B. ſhall not 
marry without the Aſſent of C. and if ſne marries without ſuch Aﬀent, then deviſes the Land 
to D. B. at her Peril muſt take Notice of this Condition, for ſhe may as well take Notice 
of that as of her Eftate, and no Body is bound to give her Notice. 2 Lev. 21, 22. 

Otherwiſe where the Deviſe is to the Heir at Law upon ſuch a Condition, for the Heir 
upon his general Title may enter without Notice of ſuch Will or Condition. 2 Lev. 22. 

So where a Man makes a Feoffment to the Uſe of himſelf for Life, Remainder to his 
Heir in Tail, Sc. upon Condition, and dies. 3 Mod. 28, 29, &c. | 

If a Man covenants to pay for the better Support and Maintenance of bis Wife 260k 
within two Years after he ſhall be required, to ſuch Perſons as ſhe ſhall by Deed aſſign and 
appoiat : She appoints the Payment thereof to A. and B. and dies before Notice to the Co- 
venantor; and adjudged Notice needs not be given in her Life- time. Skin. 34. 

If a Man, in Conſideration that J will enter into ag Obligation to J. S. for his Debt, pro- Before Notice. 
miſes to ſave me harmleſs from all ſuch Obligation in which I ſhall enter to J. S. for his 
Debt not exceeding 5o00/. If I enter into an Obligation to J. S. under 500/. he ought to 
ſave me harmleſs at his Peril, without any Notice given to him that J have entered into an 
Obligation, becauſe he has bound himſelf to it. Noll. Abr. 467, 468. 5 Vin. 281, Se. 

If the Condition be, that he ſhall pay ſo much as he ſhall be found in Arrear before ſuch 
Auditor as the Obligee ſhall aſſign; when the Auditor is aſſigned, he ought to take Notice 
at his Peril how much he is found in Aether, and perform it. Noll. Abr. 468. 5 Vin. 
281. Roll. Rep. 286. 

So if the Condition be to art to the Award of J. S. he ought to take Notice of the 
Award at his Peril, and perform it. Vid. 5 Vin. 281. 

An Award was made between A. and B. that A. within two Moths mould ke a Leaſe, 
and upon the making thereof, B. ſhould pay him ;0/. A. is not bound to give B. Notice 

when he would make the Leaſe, though it may be e that B. muſt b N have 50 2 
about him. Vent. 93. 

If the Condition of the Obligation be to pay the Damages that ſhall be recovered by 7.8. 
againſt him, he ought to take Notice of the Sum recovered- at his Peril, and pay it. Roll. 
Abr. 468. 18 Ed. 4. 18. 5 Vin. 281. 

If a Man promiſes another to pay him ſo much at the Marriage of a Stranger, he ought 
to take Notice of the Marriage at his Peril, without Notice given. Roll. Abr. 462. Pl. 4. 
: 468. Roll. Rep. 434 5 Vin. 281. 

If A. be indicted in a Leet for an lneroachment upon the Highway, and after A. dies, 
and B. his Heir continues the Incroachment, and thereupon an Order is made in the Leet, 
that B. ſhall reform the Incroachment by a Day, upon the Pain of 40s. and for not reform- 
ing thereof, the Lord of the Leet brings an Action of Debt for the 403. and declares there- 

vpon as before: This is a good Declaration, without alledging that B. had Notice of the 
Order made, inaſmuch as he is within the Juriſdiction of the Leet, he ought to take Notice 
thereof at his Peril. Koll. Ar. ow 5 Vin. 281. Vide 2 Roll. Ar. 136. pl. 1. 16 Vin. 2. 


(BB) W 20 are di iJabled to 1 Conditions. 


: I. a Min ORR to perform an Award, which is, that he ſhall deliver up a certain Ob- 
ligation to the other, in which the other is bound to him, without limiting any Time 
when it. ſhall be performed: If he brings an Action of Debt upon the Obligation, and re- 
| covers, and after delivers up the Obligation, yet it is not any Performance of the Condi- 
tion, but it is broke, becauſe he ought to deliver it up as it was at the Time of the Award 
made, for the Recovery in the mean Time is a Deceit, and a Diſability of itſelf by his own 
Act to perform it. Roll. Abr. 447. Sid. 48. T. Raym. 25, Keb. 103, 118. 
Ii the. Feoffee, upon Condition to reinfeoff the Feoffor, enfeoffs a Stranger, upon Con- 
dition to perform the Condition, yet the Condition is broke, becauſe the Feoffee has diſabled 


 himſclf to do it. Koll. Abr. 447- 38 4 7. | | | | 
Vor. I. 4x rn 
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If there be Feoffee upon Condition to reinfcoff, or to enfeoff a Stranger, and after another 
recovers the Land againſt him by Default, yet till Execution ſued the Condition is not broke, 
for before Execution he is not diſabled; for perhaps he will never ſue Execution, and if he 
ſues Execution after he has made the Feoffment according to the Condition, the Feoffor 
may re-enter, for the Condition is broke. Roll. Abr. 447, 848. pl. 1. 2. 5j Lin. 222. 44 A. 
26. 44 Ed. 3.9.6. yy | AY 
Where a Feoffment is made, on Condition that the Feoffee ſhall give the Lands to the 
Feoffor and his Wife, and the Heirs of their Bodies, Remainder to the right Heirs of the 
Feoffor; if the Feoffor dies before the Gift made, he muſt make a Leaſe to the Wife for 
her Life, without Impeachment of Waſte, Remainder to the right Heirs of the Feoffor, 
which. is as near as can be to the Intent of the Condition. Lil. S. 352. Co. Lit. 219. i 
But where a Feoffment is made upon ſuch. Condition, and the Fe offee enfeoffs another, 
and doth not perform the Condition, the Feoffor may enter, becauſe the Fcoffee has diſabled 
himſelf to perform the Condition. Lu. J 355. 


If the Feoffee, upon Condition to reinfeoff, Cc. grants a Rent-charge out of the Land: 
Fhis is a Forfeiture of the Condition, becauſe he is diſabled to make a Feoffment of the 


Land as it was at the firſt Feoffment ; and if the Feoffor ſhould accept the Re. feoffment, he 


mould be ſubject to the Charge. Roll. Abr. 447. 5 Vin. 222. k „ 

If the Feoffee, upon Condition to reinfsoff, Cc. takes a Wife; by this he had diſabled 
himſelf to perform the Condition, becauſe the Land is. ſubject to the Dower of his Wife, 
and remains not in the ſame Plight. Lit. . 357. Co. Lit. 221. | | | 
So if he had made a Leaſe for Years, to commence in futura. Co. Lit. 221.6. | 

But if Feoffee, upon Condition to reinfeoff, is: diſſeiſſed, and after takes a Wife, binds 
himſelf in a Statute, Fc. This is no Diſability, for that during the Diſſeiſin the Land is not 
charged with it; ſo that if the Wife dies, or the Conuſee releaſes, &c. and after the Diſſeiſee 
enters, he may perform the Condition. Co. Lit. 222. 4. 2 Co. 59: 1 5 

If a Stranger recovers. by real Action againſt a Feoffee, upon Condition to reinfeoff; this 
is no Diſabilſty of the Feoffee before Execution ſued, for perhaps he will not ſue to Exccution. 
Roll. Abr. 448. 5 Vin. 223. 44 Ed. 3. 9. b. Secus where by Default upon a feigned Title. 

Co. Lit. 222. 6. 3 | | 8 | Ts 
But if he that recovers ſues Execution, or enters upon the Feoftee, the Condition is broke, 
for he is diſabled. . Roll. Ar. 448. 5 Vin. 225. 44 Ed. 3. 9. b. : PLRg 
So if after ſuch Recovery the Feoffee makes. a Re-feoffment, and after he that recovers 
enters upon him, or ſues Execution; now the Condition is broke, and the Feoffor may re- 
enter. Roll, Abr. 448. 5Vin. 225. | | . 

If an Annuity be granted till he is promoted to a Benefice, if the Grantee takes a Wife, 
the Annuity is determined, becauſe by the Marriage he is difabled, & Tex non cogit inutile, 
ſcilitet, to proffer it to him. Lid. 5 Vin. 225, | 


= 5 
(CC) To em a: Condition may be performed. 


F a Man makes a Feoffment in Fee, upon Condition that if he pays 1007. to the Heirs, 
& Executors or Adminiſtrators of the Feoffee within a Year after his Death, that then ir 
ſhall be lawful for him to re-enter; and after the Feoffee makes a Feoffment to J. S. and 
dies, and the Feoffor pays, the Money to the Heir of the Feoffee: This is a good Perfor- 
mance of the Condition, for the Heir is within the expreſs Words of the Condition. Noll. 
Abr. 421. 5 Vin. 11:5. Cro. Eliz. 384. Moor 708. pl. 989. Goulſ. 177, 178. Popb. 100. 

So it the Condition be to pay to the Feoffee, his Executors or Aſſignees, and the Feoffee 
makes his Sons. Executors, and dies, and Adminiſtration is committed during their Minority, 
it is the ſafeſt Way to pay the Money to the Executors, or one of them; for the Admini- 


ſtrator is but as a Bailiff to them. 3. Leon. 103. 


And in this Caſe, if the Money had been paid to the Aſſignee, it had been no Perform- 
hnce of the Condition, becauſe the Aſſignee is not named. 5 Co. 97. Cro. Eliz. 384. 

But if the Condition had been to pay it to the Feoffee, his Heirs or Aſſigns, it might have 
been paid to either. Co. Lit. 2 10. 2. 5 „ | = 

If a Man makes a Feoffment in Fee, by way of Mortgage, upon Condition to be void 
upon Payment of the Money by the Feoffor at a Day: If the Froffee dies before the Day, 
the Money ſhall be paid to the Executors, and not to the Heirs of the Feoffee, becauſe it 
ſhall be intended the Eſtate was made by Reaſon of the Loan of the Money, or for ſome - 
other Duty. Lit. f. 339. Co. Lit. 209. L. ; | 3 5 

But if the Condition be, that if the Feoffor pays, Cc. to the Feoffee, or his Heirs; if 
he dies before the Day, the Payment ought to be made to his Heir, and not to his Executors, 
for De/ignatio unius eſt excluſio alterius. Lit. §. 339. Co. Lit. 210. a. Brownl. 66. 5 
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Ob. 8. 5. % Condition. 


If the Condition of an Obligation be, to pay 10l. per Ann. aſter the Death of the Obligee, 
to the Executors of the Obligee, for the Uſe of his Children, and he dies without making 
any Executors, the Money ſhall be paid to his Adminiſtrators. etl. 115, 116. 

If A. pawns a Jewel to B. for 25/. but no certain Time is appointed for the Redemption 
thereof; and after, B. being ſick, his Wife, in his Preſence, and with his Aſſent, delivers it 
to C. and B. dies; the Money muſt be paid to the Executors of B. and not to C. becauſe by 
the Delivery of the Feme, with the Aſſent of the Baron, there paſſed na Intereſt, but a Cu- 
ſtody only. Cro. Zac. 244, 245. e 

It would be ſo, though it be delivered over upon a Condition. It is not like & Mortgage, 
for there he who has the Intereſt ought to have the Money. Yelv. 178. 
lf the Condition of an Obligation be to pay 100. Sc. it is a good Performance if he pays 
it to his Deputy. Roll. Abr. 421. 5 Vin. 121. 42 Ed. 3. 13. 6. | 

A Bond conditioned for the Delivery of forty Pair of Shoes at H. within a Month to J. S. 
a common Carrier, for the Uſe of the Obligee, and J. S. did not come to H. within the 
Month, but the Obligor delivered them to his Porter: This is a goed Performance, for 
the Delivery to the Man is a Delivery to the Maſter, within the Intent of the Condition. 
2 Med. 309. | | | 


If the Condition of an Obligation is to pay 20 l. to the Obligee, and other the Pariſhioners 


of D. it may be paid to any two of them. Moor 68. pl. 183. 
(DD) A. what T, ime a Condition ſhall be performed where Time is limited. 


IF 4. covenants with B. to make a Surrender of Land, or to convey Land to B. upon Upon Re- 
I Requeſt, (or upon reaſonable Requeſt): If a Writing purporting a Surrender or Convey- queſt. 


ance be tendered to him, with Requeſt to ſeal it, A. ought to ſeal it preſently, and ſhall not 


have any Time to adviſe by his Counſel, whether it- be according to the Covenant. Roll. 
Abr. 441. 5 Vin. 201. Cro. Car. 299, 300. Jon. 314. Godb. 445. 

If a Man covenants to make further Aſſurance at all Time and Times at the Charges of 
the Covenantee, and as Counſel adviſes that he ſhall levy a Fine; yet he is not bound to 
do it preſently, but he ſhall have convenient Time to do it, though the Words be, that he 
ſhall do it at all Times; for the Words ought to have a reaſonable Conſtruction. Roll. Ar. 
441. 5 Vin. 201. | | 25 a 


If A. being a Copyholder for Life, covenants with B. to ſurrender to B. in Reverſion the 


ſaid Copyhold Tenement, ſuper rationabilem requiſitionem ei fiendam by B. and after B. ten- 
ders to A. a Writing purporring a Letter of Attorney of Surrender of the ſaid Tenement to 


B. and A. requeſts, that before ſhe ſeals it, ſhe, by her Counſel, circa ſcriptum illud infra 
rationabile tempus tunc proximo ſequens adviſaretur, which B. refuſes, and thereupon A. refuſes 


to ſeal it. Admitting that A. was bound to ſeal the Letter of Attorney, and to ſurrender 
by ſuch Letter of Attorney, then ſhe has broke her Covenant, for ſhe ought to take Conu- 
ſance of the Law at her Peril, whether the Letter of Attoiney was according to the Cove- 
nant, and ſhe ſhall have no Time to be adviſed thereupon : But the reaſonable Time men- 
__ tioned in the Covenant, is intended reaſonable Time if the making thereof, ſcilicet, ſhe ſhall 
have Time to read it before ſhe ſeals it, and therefore it ought to be ſealed preſently, with-- 
out Time to adviſe upon Requeſt, according to the Words of the Covenant. Roll. Abr. 441. 
442. 45 Vin. 202, Cro. Car. 299, 300. Jon. 314. Godb. 445. 


Ic a Latitat to arreſt J. S. be returnable Monday next after the Morrow of the Holy Tri- 
nity, which this Year was the 1oth of July, and the Sheriff arreſts him the ioth of July. 


and takes an Obligation from him the ſame Day, with a Condition to appear before the 
Lord the King on Monday next after the Morrow of the -Holy Trinity, to anſwer, Sc. It 


ſcems he ought to appear the ſame Day, and not this Day twelve Months. Koll. Abr. 444. 
Yo CR i FE | 
5 


It a Man in Lent enters into Bond, conditioned to pay a leſſer Sum in quarta ſaptimana 


guadrageſime prox*: This is not payable till Lent come twelve Months. Gow!/. 137. 
So it a Bond is entred into upon Michaeimas Day, conditioned. to pay a leſſer Sum upon 
the Feaſt of St. Michael prox* futur* It is not payable the ſame. Day, but that Day twelve 
Months. Goulſ. 137. ES.” To. 55 

If the Condition of an Obligation be to pay 8 J. Anno Domini 1999. in and upon the 124th 
Day of October next after the Date hereof, at D. &c. Where the 13th of October next after 


the Date is a long Time before 1599. yet it ſhall be paid in 1599. and not before, for it 
appears the Intention was, that it thould be paid in 1399. and this is firſt expreſſed ; and 


therefore if the ſubſequent Words, upon the 131h October next after the Date hereof, are 
_ Contrary they ſhall be void: But it ſeems they may be interpreted, that it ſhall be paid he 
1375 of October, which ſhall be Anno Domini 1599. next after the Date thereof, and fo all 
may ſtand together, otherwiſe not, Roll. Abr. 444. 5 Vin. 212. | 
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Condition. 


If A. be obliged to B. the firſt of May, upon Condition to pay him 107. at the Feaſt of 
St. Michael, without ſaying more; it ſhall be intended the Feaſt of St. Michael next enfuing | 
Koll. Abr. 444. 5 Vin. 213. | 
The Words of a Condition may be performed, and not the Intent; and the Intent may be 
performed, and not the Words; and then for the moſt part a Condition i is performed when 
the Intent and Meaning of it is obſerved. 
When the Acc And therefore if a Feoffment be made, on Condition chat the Feoffee or his Heirs ſhall 
is to be done make an Eſtate to the Feoffor and his Wife in Tail before ſuch a Day, and before the Day 
between the the Huſband dies, and then he makes an Eſtate as near it as he may, v2. to the Wife for 
3 then Tife without Impeachment of Waſte, and after to the Heirs of the Body of the Huſband ; 
1. To make this is a good Performance of the Condition. Sbep. Touch. 139. Lit. Y 352. 3 Co. 64; 
an Eilate. 8 Co. 9o. 2 H. 4. 11. 
And if the Cendition be that the Grantee ſhall make a Feoffment of Land, and he hiakkes 
a Leaſe of the Land firſt, and then a Releaſe to the Leſſee and his Heirs ; 3 this is tantamount, 
and a good Performance of the Condition. Co. Lit. 207. 
2. To pay If a Feoffment be made, on Condition that the Feoffor or his Heir pay ol by a Day, 
Money. the Feoffment to be void ; and Feoffor before the Day commits Treaſon, and is executed, 
and ſo dieth without 1 and after before the Day the Heir is reſtored, and he at the Day 
pays the Money; in this Caſe this is a good Performance notuichſtanding there was once a 
Diſabilit 5 
So char if heretofore one had made a Feoffment on Condition to reinfcoff by a Day, and 
before the Day the Feoffee had entered into Religion, and then had been deraigned, and 
at the Day had made the Feoffment; this had been a good Performance of the Condition. 
Co. Lit. 222. Perk F. 802, 803. 
By and to If a Feoffinent be made, jupon Condition that if the Feoffce mall pay to the Feoffor 10 J. 
. ſuch a Day, that then he ſhall have the Land to him and his Heirs, otherwiſe that the 
upon a Con Feoffor ſhall re- enter; or if it be made on Condition that the Feoffee ſhall pay 107. to the 
dition, Feoffor ſuch a Day; and before the Day the Feoffee ſells the Lands; in this Caſe the Seller 
or the Buyer either of them may tender the Money at the Day, and this will be a good Per- 
formance of the Condition, for he that has Intereſt in the Land on the one Side, or in the 
Condition as Party or Privy on the other Side, may tender and perform the Condition to 
ſave the Eſtate. Co. Lit. 208. 5 Co. 96. 
If Lands be mortgaged (or which is all one) if a Feoffment be made of Lands, on Con- 
dition that if the Mortgagor or Feoffor pays 100. to the Feoffee ſuch a Day, chat then the 
Eſtate ſhall be void, and "before the Day the ee Feoffor dies; in this Caſe the 
Heir or Executor af the Feoffor, the Ordinary, the Guardian in Chivalry or Socage of the 
Heir of the Feoffor, or any other by either of their Commandment precedent, or Aſſent 
ſubſequent, may pay this Money at the Day, and Payment or Tender of it by eicher of 
them at the Day, is a good Performance of the Condition. Lit. 4.5 34, 537. Co. Lit. 206. 
15 H. 
ad e alſo it ſeems is the Law upon a Deviſe of Land to J. S. paying to 7 D. 201. 
if J. S. dies, his Heir or Executor may pay the 20 l. and this is a good Pertormance of the 
Condition. 

But in theſe Caſes, if a Stranger of his own Head without any ſuch Commandment or 
Agreement pay the 10/7. it will 'be no good Performance of the Condition. 

"And yet perhaps if the Party that is to pay it be an Ideor, the Payment or Tender by 
any one in his Bchalf ſhall be a good Performance of the Condition, 29 5 Touch. 140. 
Lit. 

1 1 B27 Feoffment be made, on Condition that if the Feoffor and J. S. pays 100. ſuch a Day, 
the Feoffment to be void, and the Feoffor dies before the Day, and F. S. alone pays it; 
this is a good Performance of the Condition. Co. Lit. 207. Bro. Condition 109. 

If a FeofSnent be made, on Condition that the Feoffor Pays to the Feoffee or Heirs 10 J. 
ſuch a Day, and before the Day the Feoffee grants the Land away to another ; in this Caſe 
the Money may be paid to the Feoffee bimſelf, ; OF if he be dead to his Heirs; and this Pay- 
ment is a good Performance of the Condition. - 

And if the Words of the Condition be (that if he pays to the Feoffee, bis Ileirs or Aſſigns, 
&c.) in this Caſe Payment to either of them is a good Performance of the Condition, fo 
that if in this Caſe the Feoffee makes a Feoffment over, it is in the Election of the firſt 
Feoffor to pay the Money to the firſt or ſecond Feoffee, and if the firſt Feoffce dies, to pay 
it to his Heir or the ſecond Feoffee: But to an Executor or Adminiſtrator in this Caſe is 
not a good Performance, 

And yet if the Words of the Condition be, that if he pays to the Feffet beide the 
Words Heirs, Executors, &c.) 100. ſuch a Days ; in this Caſe the MP may be made to 

the 


1 


— ä ſ— 


the Executor or Adminiſtrator of the Feoffee after his Death, and ſuch a Payment is a ſuf- 


ficient Performance of the Condition; and if the Words of the Condition be (that if the 
Teo ſfor pays to the Feoffee, his Heirs, Executors or Adminiſtrators, 8c.) in this Caſe Payment 


to either of them is a good Performance of the Condition: But Payment to an Aſſignee in 


this Caſe is not good. | | | 
And if the Words be, that if he pays to the Feoffee and his Heirs, Sc. in this Caſe Pay- 
ment to his Executors or to his Aſſigns is not a good Performance of the Condition, ſo that 


in all theſe Caſes it ſeems, for the Perſon to whom Payment is to be made, the Words of the 


Condition are- preciſely to be purſued, Shep. Touch. 141. Co. Lit. 210, 5 Co. 96. 6 Co. 
59. Lit. . 339. | = * | 

If a Feoffment be made, on Condition that if the Feoffor ſhall tender Twelve-pence to To tender 
the Feoffee ſuch a Day, the Feoffment to be void, and afterwards the Feoffee is diſſeiſed of Money. 
the Land, and after the Feoffor tenders the T'welve-pence to the Feoffee at the Day ; this is 


— 5 good Performance of the Condition. Shep. Touch. 141. 


If a Feolfment be made to two Men, on Condition that they ſhall reinfeoff the Feoffor, To reinfeoff, 


or make a Leaſe to him by a Day, and before the Day one of them dies, and the Survivor 


does reinfeoff, or make the Leaſe; this is a good Performance of the Condition. 
And fo the Law is if both the Feoffees be living, for by his own Acceptance he has diſ- 


penſed with the Condition, and ſo cannot enter for the Breach of it. Dyer 69. 41 Ed. 3. 25, 


If a Feoffment be made, on Condition that the Feoffee ſhall enfeoff the Feoffor of the 
Manor of Dale-by ſuch a Time, and before.the Time appointed the Feoffee grants a Rent- 
charge out of the Manor to a Stranger, and then at the Time appointed makes a Feoftment 
of the Manor according to the Condition; in this Caſe this is a good Performance of the 
ee, 5 5 85 | 

But if in this Caſe the Feoffee before the Time appointed grants away to a Stranger 


twenty Acres, Parcel of the Manor,'and then makes a Feoffment of the Manor according 


to the Condition; this is a good Performance of the Condition. | 
And if a Feoffment be made, on Condition that the Feoffees or Leſſees in Truſt of ſuch 
Land ſhall grant an Annuity out of it, and ſome of them only do grant this Annuity ; this 


is no good Performance of the Condition. Plow. 23. 3 H. 7.4. 1 H. 6. 10. 


(EE) At what Time a Condition is to be performed where no Time is limited. 


* X T HEN the Act by the Condition of an Obligation to be done to the Obligee is of Preſently 


its own Nature tranſitory, (as Payment of Money, Delivery of Deeds, and the like) within convez 


and no Time limited, it ought to be performed in convenient Time. 6 Co. 31. Co. Lit. 208, nient Time. 


If the Condition of an Obligation be to pay a leſs Sum, and no Day of Payment limited, 


he ought to pay it preſently, viz. within a convenient Time. Cro. Eliz. 798. 20 Ed. 4. 1. 


b. 18. 44 Ed. 3.9. Bro. Condition 166. Bro. Obligation 55. =21 Ed. 4. 39. b. 14 H. 8. 


23. Contra 10 H. 7.15. Conira 9 Ed. 4.22.6. 


But where the Condition of a Feoffment is for the Payment of Money by the Feoffor, 


when limiting any Time, he has Time during his Life. Co. Lit. 208. a. Secus where the 


Condition is to pay Money. 2 And. 73. 


If the Condition be to make a Retraxit of a Suit, he ought to make it within a convenient 


Time. Roll. Abr. 436. 20 Ed. 4.8. ö. 


If the Condition be to perform the Award of J. S. who awards the Obligor to pay 101. 


without limiting any Time, he ought to pay it in convenient Time. Roll. Abr. 436. 22 Ed. 


. 25. Bro. Condition 182. | 


50 if the Condition be to acknowledge Satisfaction in ſuch Court, he ought to do it within 


a convenient Time. Co. Lit. 208. 5. 6 Co. 30. 6. | 
So if the Condition be to deliver to the Plaintiff an Obligation of 20/7. in which the 
Plaintift and B. ſtood bound to the Defendant : Though no Time be limited for doing thereof, 
yet he ought to do it in a convenient Time. 6 Co. 30. 6. | 
If A. demiſes to B. and C. certain Tithes for ninety-nine Years, if A. ſo long lives, and 
after B. aſſigns over by Indenture his Moiety to D. and B. alſo delivers to D. an Obligation, 
in which D. then ſtood bound to B. in 400 l. for the Payment of 2004. to B. at a Time then 
paſt: And thereupon, in Conſideration that B. at the Inſtance and Requeſt of D. would de- 
liver to D. the Counterpart of the ſaid Indenture of Aſſignment, ſealed with the Seal of D. 
D. aſſumed, that if he would ſell to any Perſon his Intereſt in the ſaid Moiety fo to him 
aſſigned by B. then D. would pay to B. 2007. in Satisfaction of the ſaid Obligation; and 
that if he ſold the ſaid Intereſt in the ſaid Moiety to him aſſigned for more than 2001. 
then he would pay to B. one Moiety of ſuch Money as he ſhould fell it for more than 20017. 
JJ 8 43 | and 
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and that it he did not ſell the ſaid Intereſt in the ſaid Moicty ſo aſſigned, then he would 
re- deliver to B. the ſaid Counterpart of the Indenture of Aſſignment and the ſaid Obligation 
ſafe and not cancelled; and thereupon B. delivers to D. the ſaid Counterpart and Obligation: 
This Promiſe being made 20 July 18 Car. and B. brought an Action thereupon, Hil. 20 Car. 
and averred in his Declaration, that D. had not ſold his ſaid Intereſt in the ſaid Moiety, and 
yet had not re-delivered the ſaid Counterpart and Obligation according to his Promiſe, licet 
ad hoc faciend* poſtea 20 Sept. 20 Car. at ſuch a Place, &c. he was requeſted : The Action lies 
upon the Declaration, for D. ſhall not have all his Life to ſell it, but he ought to do it in a 
convenient Time; for otherwife be may ſtay till the old Age of A. upon whoſe Life the 
Eſtate is to determine, and then it will be but of ſmall Value, which was not the Intent of 
the Parties; but the Intent was to ſell it for the beſt Value, or to re-deliver the Counterpart 
and Obligation; for though he does not take upon him to ſell it, but only to pay fo much 
if he ſells it, and if he dots not ſell, to re-deliver, &c. yet upon the whole Contract it ap- 
pears that this amounted to a taking upon him to ſel], or re-deliver, Sc. which ovght to 
be within a convenient Time, or otherwiſe it will be of no Effect to B. Rell. Ar. 436, 437. 
Style 11. 5 Vin. 190. | - 5 3 
If the Condition of an Obligation be to pay a certain Sum to a Stranger, without limiting 
any Time: This ought to be done in convenient Time. Roll. Abr. 437. 5 Vin. 191. 
So where the Condition was, in convenient Time to aſſure the Land for the Maintenance 
of a School, and the Deviſee did not do it in eight Years, it was adjudged a Breach. Co. 2 * 
If a Deviſe be made to another, upon Condition to pay his Debts; if he does not pay 
them within a convenient Time, the Condition is broke. Roll. Abr. 437. 5 Vin. 191. Con- 
tra 38 Ed. 3. 11. 6. | „„ 115 | | 2 
It a Man deviſes Lands deviſable to his Executor to ſel], and to diſtribute the Money for 
the Payment of his Debts; he ought to ſell it as ſoon after the Death of the Deviſor as he 
can, otherwiſe the Condition is broke. Roll. Abr. 437. 38 Af. 3. Bro. Condition 213. 
: Entry Congeable 124. Fitz. 46. 2 | | | 
For if after the Death of the Teſtator a Man tenders to him a certain Sum for the Lands, 
and he refuſes it, becauſe it is not to the Value of the Lands, and after retains the Lands in 
his Hands, to the Intent to ſell it dearer to another, and in the mean Time takes the Pro- 
fits to his own Uſe, and not for the Soul of the Teſtator, the Condition is broke. Rel}. 
Ar. 437. 38 A. 3. Bro. Condition 215. Entry Congeable 124. Fitz. 46. | 
If a Feoffment be made, upon Condition that he ſhall ſell it as ſoon as he can, and as 
profitable as he can, and the Money taken for the fame Lands ſhall be diftributed for his 
Soul: If the Feoffee continues the Poſſeſſion a Year and Half, becauſe he finds not a Chap- 
man to buy it, and takes the Profits of the Land, but never claims any Eſtate but under 
the Condition aforeſaid, and is always of good Will to fell the Lands if he could find a Chap- 
man, the Condition is not broke; for there is no Default in him. Roll. Abr. 437. 26 A. 
Aubitatur. | | | | | | 1 
3915 A. in Conſideration of ;0/. given to him by B. undertakes to procure the Wardſhip of 
the Body and Lands of C. to be granted by the King (to whom it belongs) to B. during 
the Minority of C. who was then of the Age of thirteen Years: He ought to procure it 
within a convenient Time, without any Requeſt ; becauſe otherwiſe the Benefit of the Pro- 
fits of the Land will be loſt in the mean Time. Roll. Abr. 437. 5 Vin. 192. 1 5 
Not before If Land be granted to the King, upon Condition to grant to any Stranger, he is not 
Requeſt. bound to do it before Requeſt. Roll. Abr. 437, 438. 5 Vin. 193. = 
Condition to make an Apprentice Free at the End of ſeven Years if it ſhall be deſired ; it 
is a good Plea that he was not requelted after the Expiration of the ſeven Years. 2 Td, 
Raym. 1095. . b 8 . 
If the Condition of an Obligation be to pay a certain Sum to a Stranger, without limiting 
any Time, it ought to be paid within a convenient Time, without any Requeſt. Kell. Abr. 


438. 5 Vin. 193. 


— — 
— 


wn. * | If the Condition of an Obligation be to pay a certain Sum to the Obligee, without limiting 
17:8 any Time, he is not bound to pay it before Requeſt. Did. 5 Vin. 193. | 

[3 If the Condition of a Feoffment be to enfeoff a Stranger upon Requeſt, he is not bound 
4 | to enfeoff him before Requeſt. Roll. Abr. 438. 19 H. 6. 34. 6. Filz. Entry Congeable 2. 


So it is if it be to enfeoff the Feoffor upon Requeſt. Roll. Abr. 438. 5 Vin. 193. 
So if the Condition of a Feoffment be, that he ſhall reinteoff the Feoffor, he is not bound 
to do it before Requeſt. Roll. Abr. 438. 38 Af. 7. Br. Condition 217. Tender 33. 44 Ed. 3.9. 
So where the Condition extends to the Feotice, or his Heirs, to reinfeoff the Feoffor, the 
Heir after the Death of the Feoffee is not bound to do it before Requeſt. Roll. Abr. 438. 


33 A 7. 5 Vin. 193. 


- 
* 
— — — 1G 


7 = 
— —ę—P 
p - þ 
— - 
; * ras 


— 


ug: 


* 


— — 


- 
— 


ö. 
100 


n 
3 S 
1 -+ * . 22 > - 


g - 
3 1 2 e 
— ———— —— » — 
— 
- 


ERC, 


295 


If a Feoffment be upon Condition to give it to a Stranger in Tail, the Remainder to the 
right Heirs of the Feoffor ; the Feoffee is not bound to do it before Requeſt, becauſe the 
Feoffor is ro have an Eſtate by the Condition. Roll. Abr. 438. 5 Vin. 193. 44 A. 26. 
Bro. Condition 26. Filz. Entry Congeable 33. 44 Ed. 3. 9. 6. | | | 

If VV. in Conſideration that T. will marry M. his Couſin, before the Return of V. from 
London to Norwich, aſſumes and promiſes, after his Return from London to Norwich afore- 
| ſaid, to pay to T. 100. and to find ſufficient Security for the Payment of 401. more at the 
Death of V. and after T. marries with M. and V. returns from London to Norwich, he ought 
to pay the 10/7. and find the Security for the 407. within a convenient Time after his Return, 


at his Peril; and there needs no Requeſt to be made by T. for he has taken upon him to do 


it at his Peril. Roll. Abr. 438. 5 Vin. 193. | 

If A. in Conſideration of twelve Pieces of Stuff of the Value of 4ol. by B. delivered to 
A. undertakes to B. to deliver to B. ſo many Pipes of Stack, which A. then had lying in a 
certain Cellar in London, as ſhould be of the Value of the ſaid Stuff, to be choſen by the ſaid 
B. B. mult requeſt A. to let him make his Election; for before ſuch Election A. cannot de- 
liver the Wine; and there is no Reaſon that A ſhould requeſt B. to make his Election, as 
he ought to have done, if the Promiſe had been to deliver them to a Stranger. ll. 25. ad- 
Judged, and that a Requeſt at Norwich to deliver the Wines was good, both in Reſpect of 

the Place and Manner; for B. muſt requeſt A. where he could meet with him, and there- 
upon A. ought to have appointed a reaſonable Time when he would be ready to go with B. 
to the Cellar, that he might make his Election; and as to the Manner, it was as much as 

if he had requeſted A. to perform his Promiſe, which muſt be by ſhewing the Wine, tg.the 
Intent that B. might caſte it, and make his Election, &c. _ 


And if a Feoffment be made, on Condition that if the Feoffor pays 104. to the Feoffee, 


. that the Eſtate ſhall be void, and no Time is ſet for the Payment of this Money, and the 
Feoffor dies before any Payment or Tender made; in this Caſe his Heir cannot tender it, 
«nd ſo perform the Condition. Sbep. Touch. 140. . | 


If the Thing be to be done to a Stranger, and one that is no Party to the Condition, and 


it be done in any other Manner, and he accepts thereof; this is no Performance of the Con- 
dition. And ſo alſo if the Time of doing the Thing be paſt, as if one makes a Feoffment 
to me, on Condition that if he pays me 107. ſuch a Day, the Feoffment ſhall be void; and 
he does not pay .me at the Day, but dies, and after by Agreement between his Heir and 
me he pays me the 10/7. and I receive and accept of it, and thereupon I ſuffer him to enter 
and hold the Land: In this Caſe the Condition is not performed, but I may enter upon him 
and ouft him notwithſtanding. Perk. $. 322. 


with her. Co. Lit. 219 a. Heil. 56. | | | . 

If the Condition of an Obligation be to pay a certain Sum, without limiting any Time, 
it ought to be paid upon Requeſt. Roll. Abr. 439. 5 Vin. 194. a ä 
If a Man deviſes Lands, upon Condition to pay his Debts; he ought to pay them upon 
Requeſt, otherwiſe the Condition is broke. Bid. 3 | 


If the Condition of an Obligation be, that whereas A. the Obligor has conveyed Lands to B. 
the Obligee ; if A. the Obligor, and C. his Son, ſhall do all Ads and Deviſes for the better Aſ- 


ſurance of theſe Lands to B. which ſhall be deviſed by B. or bis Counſel, then the Obligation ſhall 
be void: And after B. deviſed and tendered a Releaſe, to be ſealed by A. and C. his Son; 


and A. preſently ſealed it, but C. becauſe he was illiterate and could not read it, prays B. to 


deliver it to him, to ſhew to ſome learned in the Law, who might inform him whether it 
was according to the Condition; and if it was according to the Condition, he would ſeal it; 


which B. refuſed, upon which C. refuſed to ſeal it: This was a Breach of the Condition, 
becauſe he did not require the Writing to be read to him; and he was bound to take Co- 
nuſance of the Law, whether it was according to the Condition, and ſhall not have reaſon- 


--2T0r'$..:. ; N | | | 
I A. covenants with B. to make ſuch Conveyance of certain Lands to B. as by him ſhall 
be deviſed at the Coſts and Charges of B. and after B. deviſes, and tenders a Writing con- 
| taining a Bargain and Sale to B. and A. requires Time to ſhew it to his Counſel, to be ad- 
viſed thereupon, and B. refuſes it, upon. which 4. does not ſeal; he has broke his Cove- 
| nant, for the Covenant was peremptory, /cilicet, to be performed preſently, at his Peril. 
Roll, Abr. 424. pl..11. 5 Vin. 132, 440. . „ 89 8 . 

If the Condition be to pay when he comes to his Houſe, it ſhall be paid when he comes 


able Time to ſhew the Writing to his Counſel learned in the Law, to be inſtructed by them. 


there, and not before. Roll. Abr. 448. 5 Vin. 226. 20 Ed. 4. 18. Bro. Obligation 56, _ 


lf a Feoffment be upon Condition to reinfeoff the Feoffor and his Wife, he ought to do Upon Re- | 
it upon Requeſt. Roll. Abr. 439. 5 Vin. 194. But if not haſtened by Requeſt, he has quelt- 
Time during his Life, becauſe: the Feoffor, who is privy to the Condition, is to take jointly 
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Condition. 


During the 
Lives of the 


Parties, 


1-H: 1 B. in Conſideration that he will marry c. his Daughter, has be will give 


in Marriage- Portion to B. with C. ſuch Portion, and as good an Eſtate in Money, as he had 
given, or after ſhould give, with any other: In an Action upon this Promiſe, if the Plain- 
tiff avers that he married C. and that after A. gave 1007, in Money and Goods to D. ano- 
ther Daughter, in Conſideration of the Marriage-Portion of D. This is a good Declara- 
tion, without any Averment that he gave Notice of the Marriage of him with C. to A. be- 
cauſe he had taken this upon himſelf. Rell. Air. 468. 5 Vin. 282. 

If one promiſes another, in Conſideration that he will marry his Daughter, to give him 
20/7. at the Day of his Marriage: He ought to take Notice of his Marriage at his Peril, 
without any Notice given thereof by the other. Roll. Abr. 462. 5 Vin. 269, 468. 5 Vin. 
232. y 5 
So if no Time of Payment had been . in this Caſe. Bid. 

So if a Man, in Conſideration of 64. promiſes to give me 205. at the Day of my Mar- 
riage: He ought to take Notice of my Marriage at his Peril, without Notice given by me, 
becauſe he has undertaken to pay it at the Day. Roll. Abr. 468. 5 Vin. 283. 

If a Man ſells certain Weys of Barley to me, upon which I promiſe to pay him ſo much 
for every Wey as other Men give for a Wey: In this Caſe an Action does not lie withour 
Notice before given for how much he ſells a Wey to other Men, Did. 

If 1 promiſe to another, for a Conſideration, to give him 201. when he comes into F. He 

needs not give me Notice when he goes there, becauſe this is a Duty by the coming into &. 
Roll. Abr. 462. 5 Vin. 269, 469. 5 Vin. 283. 
If a Man fells Lands by the Name of twenty Acres, and covenants to repay ſo much for | 
every: Acre under this Number, and that it ſhall be meaſured by ſuch a Man before ſuck a 
Day: If it is meaſured accordingly, the Covenantor ought to take Notice thereof at his 
Peril, without any Notice given by the other. Roll. Abr. 469. 5 Vin. 283. 

Bat if the Covenant had been, that the Land ſhould be meaſured by two Men, ſeilicet, 
one by the Aſſignment of each Party, before ſuch a Day, and one aſſigns, and gives Notice 
to the Covenantor of the Time of the Meaſuring : If the other does not aſſign any for him, 
but he that is aſſigned meaſures it alone, the Covenantor ought to take Notice thereof at 
his Peril, for it is his Default that his Man was not there, and therefore it is as if the other 
had been only appointed to meaſure it. Roll. Abr. 462. 5 Vin. 270, 469. 5 Vin. 283. 
Roll. Rep. 314. Cro. Fac. 391. 

If a Man makes a Feoffment, upon Condition to reinfeoff him; if he does not reinfeoff | 
him during the Life of the Feoffor, the Condition is broke, if he had convenient Time to 
reinfeoff him before his Death. Roll. Abr. 438. 5 Vin, 193. 18 A. 18. Co. Lit. 209. 4. 
2 Co. 79. b. | 

Bur though the Feoffor dies before any Re-feoffment, yet the Condition is not broke, | 
Ce. Lit. 219. a. Kelw. 137. 2 Co. 79. 6. | 

Regularly if the Feoffee or Grantee be upon Condition to relnfeof or regrant any Eſtate 
to the Feoffor or Grantor, without limiting any Time, the Feoffee or Grantee has Time to 
do it during his Life, if he be not haſtened by Requeſt. 2 Co. 78. 6. 79. Note, That if a 
Man covenants to grant an Eſtate to another, it muſt be done in convenient Time. 2 And. 73, 74. 

But in the ſaid Rule, if the Caſe be, that it appears by the Thing to be performed, or by 
any Accident, that the Feoffor cannot have all the Benefit intended him by the Condition, 
the . is broke without any 8 and during the Life of the Feoffee or Grantee. 
2 Co. 7 

As 715 A. conveys a Manor to which an Advowſon is. appendant to J. S. in Fee, upon 


Condition that J. S. ſhall regrant the Advowſon to A. for his Life, and if it happens not to 


be void in his Life, then one Turn to his Executors. Though in this Caſe J. 8. has all his 
Life to regrant it, if he be not haſtened by Requeſt, and the Church becomes not void in 
the mean Time, yet if the Church becomes void during his Life, before any Requeſt, the 
Condition is broke, becauſe the Feoffor cannot have all the Effect which was intended him 


5 by the Regrant, Which was to have all the Preſentations during his Life. 2 Co. 78. b. 79. 


And. 17. Moor 105. pl. 249. Dyer 311. 5. Co. Lit. 222. 6. | 
If A. enfeoffs B. the firſt of May, upon Condition that he ſhall grant to A. an Annuity or 


Rent during his Life, payable yearly at Michaelmas. and. the Annunciation : In this Caſe the 
Feoffee has not Time to do it during his Life, but he ought to do it before the firſt of the 
ſaid Feaſts, or otherwiſe A. ſhall not have all the Advantage of the Rent intended him by 
the Condition. 2 Co. 79, Co. Lit. 208. . Moor 472. Goulf. 117. | 
Where one is to grant a Reverſion, he may do it any Time during his Life, if it ſo long 
continues a Reverſion, if he be not haſtened* by Requeſt. Lev. 44. | 
If a Man makes a Feoffment.in Fee, upon Condition to be void upon Payment of Mo- 
ney by the Feoffor : The Feoffor may pay it at any Time during his Life. Lit. F. 337. 
Co. Lit. 208. a. Secus if upon Condition that the Feoffee ſhall pay Money ; for = _ 
'4 I | reaſonable 


ch. 5. 46 Condition. 


| reafoneble th Feolfee ſhould have the Benefit of the Land without Payment of the e 
2 And. 13. 


If the Condition of an Obligation be to do a local Act to the Obligee, to which the Con- 
currence of the Obligor and Obligee is neceſſary, as to make a Feoffment, &c. (no Time 
being limited) the Obligor has Time during his Life to perform it, if not haſtened by Re- 
queſt. Co. Lit. 208. b. 6 Co. 30.6. 

But though the Condition be local, yet if it may be performed for the Benefit of the Obligee 
in his Abſence, as the Acknowledgment of Satisfaction upon Record, Sc. it ought to be 
done in convenient Time. Co. Lit. 208. a. 6 Co. 30. b. 

When by the Condition the Obligor, Feoffor, Feoffee or Stranger, are to do a ſole Act or 
Labour, as to go to Rome, &c. they ſhall have Time during Life, and cannot be haſtened 

by Requeſt. Co. Lit. 208. b. 209. a. 

The Lord Clifford held, &c. in Capite, and the King licenſed him to alien to B. and C. ſo 
that they ſhould give the ſame to my Lord Clifford, and the Heirs of his Body, the Remain- 
der over, Sc. and the Lord Clifford, according to the Licence, enfeoffed B. and C. and be- 
fore any Re- conveyance the Lord Clifford died ; and it was adjudged his Heir might enter; 

for if they ſhould make the Eſtate to the Iſſue of the Lord Ciffard? the King might ſeile for 
Want of a Licence, and that in Default of the Feoffees. Co. Lit. 222. b. 
If A. pawns a Jewel to B. for Money, but no certain Time is appointed for the Redemp- 
tion thereof, and B. dies, it may be redeemed afterwards. Cro. Fac. 244. Sed dubitatur per 
LTelv. and Croke. 
Otherwiſe if A. dies before Redemption. Cro. Fac. 244. For the Condition is erſonal, 
and being generally pawned, it extends but to the Perſon of him who pawned it. Bul 29, 
30. Ney 
F If the Condition b be to be performed to the Party himſelf only, who is to take Advantage To the Obli- 
of the Breach of the Condition, the F coffee is not bound to do it before Requeſt, Roll. Abr. . Feoffor, 
l Vin. 196. 
= Bt 45 enfeoff B. of Blactacre, upon Condition to be void if C. enfeoffs B. of Whiteacre : 
* 80 Time during his Life to do it, if not haſtened by Requeſt. Co. Lit. 208. 6. 6 Co. 


T's 80 in Caſe of the Condition of an Obligation. 2 Lit. 208. 5. 
Feoffee, upon Condition to enfeoff a Stranger, ought to do it preſently. Noll. Ar. 439. To . 
5 Vin. 1 
2 Secus ER the Condition is, That a Stranger ſhall enfeoff the Feoffee. Co. Lit. 208. 6. 

Secus where to enfeoff the Feoffor and a Stranger jointly. Co. Lit. 219. ö. 

If the Condition be to enfeoff a Stranger in Tail, Remainder to the right Heirs of the To a Stranger 
Feoffor, he is not bound to do it before Requeſt. Roll. Abr. 439. Co. Lit. 219. a. the ſame 5 — 
Point contra, becauſe the Stranger, who is not privy to the Condition, ought to have the Pro- 

fits preſently. 
a if L and be granted to the King, upon Condition that he, his Heirs and Succeſſors, ſhall 
give other Lands in Conſideration thereof: The King is not bound to do it in his Life, but 
any of his Succeſſots may; for the Word his extends to every of them. Roll, Abr. 439. 
Vin. 197. , 
If the Condition be to make a Gift in Tail to the Feoffor, the Remainder to a Stranger in 
Fee: The Feoffee has Time during his Life to do it, becauſe the Feoffor, who | is Party and 
1 OE to the Condition, is to TA the firſt Eats, Co. Lit. 219, 6. 


(FF Of performing Conditions where a Place is limited. 


: I a Place of Payment be limited by a Condition, he is not bound to pay it in any other 
| Place. Roll. Abr. 445. 5 Vin. 216. 17 Ed. 3. 16. 42.6. 17 Af. 2. Bro, Condition | 


| And it if the Place be limited by the Condition whine it ſhall be performed, the other is not 
bound to 2 it in another Place. Roll. Abr. 445, 446. 5 Vin. 216. 17 Ed. 3. 2. b. 3. 
16. Aſſ. 2 | 
1 it. Releaſe be upon Condition of Payment of 201. to another at D. he is not booed to 
receive it out of D. upon a Tender to his Perſon. Roll. Abr. 446. 5 Vin. 216. 17 Ed. 3. 
2. 6. 15. b. Bro. Condition 103. 
So if the Condition be to come to the Releaſee at D. to help him with his Counſel; it is 
not performed if he tenders his Counſel at the Day at another Place. Roll. Abr, 446. 17 Ed. 
3. 2. % 3 n 1216. 
If the Condition of an Obligation be to pay 10 l. at a Day at S. he is not bound to pay it 
at any other Flace. | Roll. Abr. 444. 5 Vin. 208. 41 Ed. 3. 2 5. Bro. Condition 21. 


Vor: Ts e Neither 


"Condition. | 


[18 "Neithed i in ſuch Cale is the Obligee bound to receive it in any 2 Place upon a Tender: 
8 Roll. Abr. 444, 446, 456. 5 Vin. 216, &c. 41 Ed. 3. 25. Bro. Condition 21. Fitz. 
| q Dette 121. 46 Ed. 3. 4. b. Bro. Defeaſance 14, Fitz. Audita Querela . 

[8 If the Condition of an Obligation be to appear Coram 7 ufticiariis apud We fmonaſteri ium, he 
| ought to appear in B. and not in 19. K. oe this is not the Style of the ing s Bench. Roll. 


Abr. 445. 5 Vin. 216. 


v eee ů rants 2 


(GG) At what Place a Condition muſt be performed here no Place is Jimited 


F the Condition be, that a Stranger ſhall ſhew certain Evidences of ſock” an n to 
the Counſel of the Obligee upon Requeſt: When the Requeſt is made, the Stranger 
ought to ſeek the Counſel where they are. Roll. Abr. 443. 5 Vin. 207. 19 EE 4 16: 
Conditions to If the Condition of an Obligation be to perform Covenants, of which one is, that whereas 
perform Co- he is a common Surgeon, and has taken J. S. to be his Apprentice; he covenants lo inflru# him in 
venants, his Trade, and to keep him in his own proper Houſe and Service : If he afterwards ſends the Ap- 
prentice to the Eaſt Indies in a Voyage, to exerciſe his Trade; this is a Forfeiture of the Obli- 
gation, becauſe he cannot ſend him out of the Realm for the Danger thereof; for this is not 
keeping him in his own proper Houſe and Service. Katt, Abr. 445, 427. 5 Vin. 214,5 148. 


Hob. 1 34. 
But in this Caſe it was agreed per Curiam, that he may, without Forfeiture of the Condi- 


tion, ſend him to any Place in England to cure a Patient. Bid. 

And if an Apprentice is bound to a Merchant, and the Maſter binds him with ſuch Words | 
as above, he may ſend him over the Sea; for this is his Trade, and incident to it. Bid. 

Sb. gg Annuity be granted, upon Condition to do Service to the Grantor, and to counſel 

n Time of War and Peace; and after the King warns 1 People to go with him into 
5 — ach upon which the Grantot goes there with the King, ard warns the rantee to go with 
gi © him, Sc. if he refuſes, the Condition is broke, though it be out of the Realm, becauſe the 
Word Far, which cannot be properly within the Realm, implies as much. Koll. Abr. 445» 
| 5 Vin. 215. Dubilatur 17 E. 3. 26. : 
. | But if the Condition had been to ſerve him and counſel him ately. he had not deen 
* bound to go with him out of the Realm, becauſe of common Right a Man is not to travel 
out of the Realm. Roll. Ar. 445. 5 Vin. 215, 17 Ed. 3. 26. 

If a Man mortgages Land, upon Condition to enter upon Payment of 10 /. he may tender 
it upon the Land, without ſeeking the Perſon of the Mortgagee, becauſe this is to be paid in 
Recompence in Lieu of the Land. 11 H. 4. 62. b. per Skreene. 19 H. 6. 50. B. per Forte- 
ſcue. Lit. 78. Roll. Ar. 445. 5 Vin. 215, The Money bein ng a Sum in Groſs, and col- 
lateral to the Title of the Land, the Feoffor muſt tender the Money to the Perſon of the 
Feoffee, if in England. Co. Lit. 210. b. 

If a Man releaſes all his Right in the Land, upon Condiien that if be pays the orber 10l. 
ſuch a Day, the Releaſe ſhall be void; it ſhall be paid upon the Land, or to his Perſon. Noll. 
AGr. 445. 5 Vin. 215. 17 Ed. 3. 

In this Caſe the Payment ſhould be let in what Place his Perſon could be found. IId. 

It a Man makes a Feoffment, reſerving a Rent, to a Stranger, and for Default of Payment, 
that it ſhall be lawful for the Feoffor to re-enter: This is not any Rent, becauſe it cannot be 
reſerved to a Stranger; and therefore the Feoffee ought to render the Sum to the Perſon of 
the Stranger where he may be found, otherwiſe the Condition is broke. Lit. F. 80. | 

If the Condition of a Bond or Feoffment is to make a Feoffment, it is ſufficient to tender 
it upon the Land, becauſe the Eſtate muſt paſs by Livery. Co. Lit. 210. B. | 

But if the Condition be to make an abſolute Eſtate of Inheritance, it is otherwiſe, unle ſs 
he firſt gives Notice that he will do it ſuch a Time by Feoffment. All. 24, 25. 

If the Condition of a Bond or Feoffment be to deliver twenty Quarters of Wheat, or 
twenty Loads of Timber, Sc. the Obligor or Feoffor is not bound to carry the ſame about, 

Where the and ſeek the Feoffee, &c. but before the Day he muſt go to the Feoffee, Sc. and know 
Perſouto where he will appoint to receive it, and there it mut be delivered. Co. Lit. 210. 6. 
whom the 3 Leon. 260. 


Condition B * If a Condition be to pay a ſmall Sum, and no Place i is imine, be ae to ſeek the Obli- 


—_— gee. 21 Ed. 4. 6.6; Roll. Abr. 443. Lit. F. 340. Co. Lit. 210. 5 Vin. 207. 


be ſought. If a Condition be to do a Thing upon Requeſt, and the Plaintiff aſſigns for Breach, that 
the Defendant could not be found to make a Requeſt to him, and therefore he made a Pro- 

clamation at the Church where he was born, and another Proclamation in ſeveral Markets 
in the ſame County, thereby giving Notice of his Requeſt; yet this is not a Requeſt, for it © 


ought to be made to his Perſon. Roll. Abr. 443. 5 Vin. 207. 
A Man leaſes Lands, rendering Rent, and the Leſſee binds himſelf in dl to perform thee 7 


Covenants: This does not alter the Place of Payment of the Rent, for it may be tendered | 
upon the Land without ſeeking the Obligee. Roll. Ar. 443 21 £4.4.6. 20 Ed. 4. 18. . 
Fitz. Dette 97: 5 Vin, * | | | - 
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Ch. 3. , 65. —_- 
But where the Condition is for the Performance of Homage, or other ſpecial corporal Ser- 
vice, to the Perſon of the Lord, the Tenant by the Law of Convenience ought to ſeek him 


_— 


in any Place in England. Co. Lit. 211. a. 


If the Leſſee binds himſelf to pay a greater Sum if he does not pay the Sum reſerved at the 
Day, yet he is not bound to make Tender in another Place than upon the Land. Roll, Abr. 


444. 21 Ed. 4.6.6. Fitz, Dette 97. 5 Vin. 208. 


If the Condition of an Obligation or Feoffment be to deliver twenty Quarters of Wheat, 


or twenty Loads of Timber, Sc. to the Obligee or Feoffee, the Obligor or Feoffor is not 


bound to carry the ſame about, and ſeek the Feoffee; but the Obligor or Feoffor before the 


Day muſt go to the Obligee or Feoffee, and know where he will appoint to receive it, and 


there it mult be delivered. Co. Lit. 2 10. b. 3 Leon. 260. 


(HH) How à Condition ſhall be performed. 


IF a Man leaſes an Houſe and Land, upon Condition that the Leſſee ſhall not parcel out the As to the In- 
Land, nor any Part thereof, from the Houſe; and after the Leſſee leaſes the Houſe and Part tent. 

of the Land to A. and after leaſes the Reſidue of the Land to C. This is a Breach of the 

Condition; for by the Word parcelling, is intended Diviſion or Separation of the Land from 

the Houſe; and if the firſt Grant be not a Forfeiture, the ſecond is. Roll. Abr. 427. 5 Vin. 

147. 2 And. 42, 90. The firſt Grant was a Breach of the Condition, becauſe every Divi- 
ſion and Severance of the Houſe and Land is within the Words and Intent of the Condition. 

Afoor 4736-7 fe | 8 LES 
If a Man makes a Feoffment in Fee to B. of all his Lands, and after bargains and ſells the 


ſame Lands to him for further Aſſurance ; and after the Feoffor covenants with the Feoffee to 
make ſuch further Aſſurance of all ſuch Lands that he has bargained and ſold to him, as the 


Counſel of the Feoffee ſhall deviſe, and binds him to perform the Covenants: And after the 
Counſel deviſes, that he ſhall ſuffer a common Recovery, he is bound to perform it; for 
though he covenanted to make an Aſſurance of all Lands that he had bargained and ſold, and 
he has not bargained and ſold any Land, for the Bargain and Sale was void, being made after 
the Feoffment, and ſo no Bargain omnino in ſtrict Expoſition of Law; yet it is a Bargain and 


Sale in Appellation, to which the Covenant ſhall have Reference. Roll. Abr. 427. 5 Vin. 
147. Cro. Eliz., 833. The Bargain and Sale of the ſame Lands muſt name them particu- 


larly, for ſecus if it was by general Words only. Cro. Elix. 83 3. 5 
If a Leſſee of an Houſe covenants not to leaſe the Shop, Yard, or other Thing belonging to 
the Houſe, to one who ſells Coals, nor that he himſelf will ſell Coals there; and after he 


leaſes all the Houſe to one who ſells Coals, he has broke the Condition. | 


If A. enfeoffs B. upon Condition that B. will make a Gift in Tail to 4. and his Wife, and 
the Heirs of their two Bodies, Remainder to the right Heir of the Feoffor, and A. dies, B. 


ought to make an Eſtate for Life to the Wife, without Impeachment of Waſte, Remainder 


to the Heirs of A. for the Eſtate ſhall be made as near the Intent of the Condition as it can 
be. Lit. $. 352. Co. Lit. 219. a. 5. | | 5 


If the Condition of an Obligation be, that the Obligor ſhall permit his Wife to make a Will, 


and to diſpoſe in Legacies of any Sum not exceeding 500 l. and that he will pay what ſhe ſo ap- 


points to be paid. This is a good Condition; for though the Feme Covert cannot in Strict- 


| _ neſs of Law make a Will of the Goods of her Huſband, yet ſhe may make ſuch a Will or 


_ Diſpoſition within the Intent of the Condition that the Obligor muſt perform. Cys. Car. 219. 
If A. enfeoffs B. upon Condition that A. within a Month after the Death of B. ſhall pay 


100 Marks to the Heirs, Executors or Adminiſtrators of B. then the Feoffment ſhall be void; and 


B. enfeoffs C. and dies; and after it is agreed between A. and the Heirs of B. that A. ſhall pay 
but 32/, of the 100 Marks; but that in Appearance, and for the better Performance of the 
Condition, the Whole ſhall be paid to the Heir, and after repaid to A. which is done accord- 
ingly : This is not a good Performance of the Condition, for the Eſtate ſhall not be deveſted 
out of the Aſſignee, without any effectual and real Payment; but this Payment was guided 


by the precedent Agreement. 5 Co. 95.'b. 96. a. Cre. Eliz. 383, 384. Moor 708. pl. 989. 


| Goulſ. 177. Poph. 99, 100. Co. Lit. 209. b. Godb. 299. 


If A. is bound to B. in an Obligation, conditioned that A. ſhall deliver to B. before ſuch a 


Day an Obligation in which B. is bound to A. if A. ſues B. upon the Obligation, and recovers, 
and after, before the Day, delivers it to B. This is no Performance of the Condition, for not- 


_ withſtanding the Delivery of the Obligation, he may take Benefit of the Judgment, and ſo 


the Intent of the Condition is not performed. Cro. Eliz. 7. 


E 


The Condition of an Obligation was, that he ſhould ſuffer bis Leſſee for Years io enjoy tbe In reſpect of 


by 


Land during the Term, and that without Trouble of him or any other Perſon: A Stranger enters the Words. 


Condition. 


by an * Title. Per Curiam, The Condition is not broke, r he Word Pg is paſſive, 2 
and all the reſt is to be referred thereto; but if any Procurement or Occaſion of Diſturbance 
be by the Leſſor, his Executors or Aſſigns, then he has forfeited his Obligation. Roll. Abr. 
425. 5 Vin. 142. 

P if the Condition be performed in SubRance, it is good, although it differs in orgs ; 
where it is 20 deliver the Teſtament of the Teſtator, if he pleads that he has delivered Lawns 


Teſtamentary, yet it is good. Roll. Hör. 426. 17 Ed. 4. 3. 5 Vin. 142. 
So if the Condition is t deliver Letters ws and he loſes them, and delivers an Exem- 


plification. Bid. 5 Vin. 142. 
So if a Condition be to make a Feoffment, a Leaſe for Years and Releaſe is a good Per- 
formance. Quære. Roll. Abr. 426. 5 Vin. 143. 17 Ed. 4. 3. Co. Lit. 2075. a. Bro. 


Condition 158. 
If the Condition of an Obligation be, that the Obligor ſhall procure a Grant of the next 


Avoidance of the Archdeaconry of S. to be mids to B. ſo that the Obligee, at ſuch next Avoidance, 
may preſent, if be does procure the Grant of the next Avoidance to be made io him: But before the 
Church becomes void, the preſent Archdeacon is made a Biſhop, ſo that it appertains to the 
King to preſent ; the Condition i is broke, by Reaſon of theſe Words, ſo that the Obligee may 
preſent. 3 Leon. 151. 2 Roll. Abr. 396. pl. 2. 18 Vin. 272. 4 Leon. 61, 62. Goulſ. 45. 
If a Man leaſes for ſix Years, and covenants, that if be ſhall be diſpoſed to leaſe the Land 


after the Expiration of the Term of fix Y ears, that the Leſſee ſhall have the Refuſal ; and within 
the ſix Years he leaſes to another: This is no Breach, becauſe out of the Words of the Co- 


venant. Godb. 335. 
If the Condition be 40 grant the Reverſion of Tenant for Life or Years, and he enters upon 
the Leſſee, and makes a Feoffment, and the Leſſee n the Condition is performed, | 
for the Effect is performed. Roll. Abr. 426. 21 Ed. 4. 39. b. 
If the Condition be o give Licence to the Obligee to _ Trees that he has bought of bin, or 
other Things ; if he gives him Licence, yet although a Stranger who has Right thereto di- 
ſturbs him, the Condition is performed, for it extends but to the Perſon of the Obligor by 


the Words. Roll. Abr. 426. 18 Ed. 4. 20. b. Bro. Licence 13. | 
But otherwiſe it had been if the Words had been, that he Snould. have Licence, &c. for this | 


extends to all Strangers. Did. 
A Condition ought to be performed i in Subſtance as if the Condition. be to avitbdraw fuch 
a Suit, a Diſcontinuance thereof is not a Performance, becauſe it differs in Subſtance ; for a 
Retraxit is a Bar in another Action, and not a Diſcontinuance. 20 Ed. 4. 8. dub. Rell. Ar. 
426. 5 Vin. 143. . 
Conditions Conditions precedent muſt be literally performed; and 3 will ſeldom give Relief i in 
precedent and Caſe of precedent Conditions, as it often does in Caſes of Conditions ſubſequent; ; Which not 
fubſequent. being favoured, becauſe they go in Defeaſance of Eſtates, this Court may relieve, if per- 
formed in the ſubſtantial Part, though ſome of the Circuaaltances are not e 3 Chan. 


300 


Caſ. 130. 
Where; in Conſi deratione cujus makes a Condition precedent Id. Rayn. 66 5. 
Tia quod when it will make a Condition precedent. 2 Ld. Raym. 766. 
Diſtinction between Conditions precedent and concurrent Acts. Stra. 459. 
A. is to transfer Stock, and B. to pay for it: The Tranfer is not a Condition: precedent. 


Stra. 535. 
For makes a Condition precedent i in a Covenant to pay Money for Kock at 2 Day certain. 


Stra. 569. 
It is ſafficient if the Intent and Subſtance of theſe Conditions be performed. Vern. 8 . 
How where Where a Condition is in the Conjunctive, both Parts muſt be performed; otherwiſe . 


divers hs in the Disjunctive. Co. Lit. 225. | 
agg 15 - The Condition of an Obligation was, that if the Obligor before Michaelmas made a Leaſe to 
Conjunctive his Obligee for thirty-one Years if A. would aſſent, and if he would not aſſent, for twenty-one 
or Dijunc- Years, then the Obligation ſhall be void; and 4. would not aſſent to a Leaſe for twenty-one 
tive, Years, it ought to be made before Michaelmas. Roll. Abr. 446. 5 Vin. 216. | 
If the Condition be to 1 the Obligee of D. or S. the Obligor has Election. 18 Ed. 


4. 17. 3. 5 Cb. 22. £ 
Ss if a Deviſe be made apon a disjonctive Condition to be performed by the Deviſee, he 


has his Election. Palm. 76. 
So if the Condition be to enfeoff him of D. or S. upon Requeſt the Obligor has his Elcc- 


tion. 18 Ed. 4. 17. C. | 
The lame 21 tales is if it be to pay 20 J. or a Pint of xf Wine, upon Requeſt. Eid. 


T2 


The 


„. 8 _— * dif. * = 


RES Conditton. 


The ſame Law if it be to ſhew Evidences to the Obligee, or his Counſel, upon Requeſt 
made by the Obligee. 18 Ed. 4. 17. 20. 5. 19 Ed. 4.1. Bro. Condition 161. 
The ſame Law if it be to cut twenty Acres of Meadow or Corn upon Requeſt. Dubitatur 
18 Ed. 4. 20.6. i | | = 
The ſame Law if it be to go with me or my Wife to Church, upon Requeſt. 18 Ed. 
4. 21. | h | | O18 
The ſame Law if it be to go to Zork, or marry my Daughter, upon Requeſt ; for in all 
the Caſes the Requeſt is of no other Effect but to appoint a Time when the Obligee ſhall do 
the one or the other. 18 Ed. 4. 21. Roll. Abr. 446. 5 Vin. 217. | | 
If I am obliged in 10/. to pay 5/. at the Feaſt of P. next, &c. or before, at the Requeſt 
of the Obligee; the Obligor has given his Conſent that the Obligee ſhall have his Election 
in this Caſe. Roll. Abr. 446. 5 Vin. 217. | „ 1 5 

But it is otherwiſe if the Words are retrorſum; as if the Condition be to pay 57. before 
the Feaſt of P. at the Requeſt of the Obligee, or at the Feaſt of P. there the Obligor has 
the Election. Vid. „„ Ph, 

If an Obligation be conditioned to pay B. or his Heirs annually 121. at Midſummer and 
Chriſtmas, or to pay him or his Heirs at any of the ſaid Feaſts 1501. The Obligor has Elec- 
tion to pay the 12/7. or the 1507. but he ought to continue the Payment of the 124. annu- 
ally, until he pays the 1501. though he may at any Time determine the Payment of the 121. 
by Payment of the 150/. Cro. Fac. 594. 2 Roll. Rep. 215. | 

I an Obligation be conditioned to pay Money if a Ship puts to Sea, or the Goods or the 
Obligor returns ſafe, and the Obligor dies before his Return, yet the Money is payable; 
for all theſe Things being contingent and uncertain which of them will happen, the Law 
ſupplies the Words, which ſhall firſt happen, and prejudices the Election of the Obligor. 
Lr | 5 | | 


If the Condition of an Obligation be, that if the Obligor delivers certain Obligations to Tender; 


the Obligee before ſuch a Day to be cancelled, or elſe if he ſeals a Deed of Releaſe of all 
Actions which the Obligee ſhall cauſe to be made by the Advice of his Counſel, and ſhall 
deliver it to the Obligor to be ſealed before the Day aforeſaid, &c. in this Caſe both are in 
the Election of the Obligor; for if the Obligee does not deliver to him any Releaſe to be 
| ſealed by him, he is not bound to deliver the Obligations, for both are only in his Power. 
Roll. Abr. 447. 5 Vin. 219. 3 Lev. 137, 138. | | 
In this Caſe if the Obligee had delivered to him a Releaſe to be ſealed by him, then he 
- ought to have had his Election, either to deliver the Obligations to be cancelled, or to ſeal 
the Releaſe. Roll. Abr. 447. 5 Vin. 219. Cro. Eliz, 396, 539- 

So if the Condition of an Obligation be to deliver to the Obligee ſuch Obligations before 
ſuch a Day, or to pay to him 101. if he requeſts it: If he does not Requeſt the 107. the 
Obligor ought to deliver the Obligations, for he has no Election till Requeſt made; but after 
Requeſt made, he has Election which of them he will do. Roll. Ar. 447. 5 Vin. 220. Cro. 
Eliz. 539. - „ | | 8 
„ eee of an Obligation be to pay 301. or twenty Kine, within a Month after 
the Death of K. at the Election of the Obligee: He muſt, at his Peril, make his Election 
within the Time limited, for the Obligor is not bound to tender both. Leon. 69. Secus if 

at the then Choice of the Obligee, &c. for in ſuch Caſe the Obligor mult tender both. 
Leon. 68. 3 | | | | 
If the Condition of an Obligation be, that if the Obligor within ſix Months after the Death 
of B. ſhall aſſure a Rent of 20/. yearly to C. as the Counſel of C. ſhall adviſe, at the Coſts 
and Charges of C. if C. requires the ſame; or if the Obligor ſhall not grant the Rent, if then 
he ſhall pay to C. 300. the Obligation ſhall be void; and B. dies, and C. tenders no Grant 
of the Rent within the Time, the Obligor is not bound to pay the 300“. Mod. 265. 2 Mod. 
200, 201. 5 FTE | 

If the Condition of an Obligation be, that the Obligor ſhall work out 407. at the uſual 
Prices in Packing, when the Obligee ſhall have Occaſion for himſelf or Friends to employ 
him therein, or otherwiſe ſhall pay 407. If- the Obligee has not Occaſion to make uſe of 
him in Packing, he muſt pay the 40. 2 Mod. 304. | 


If an Annuity be granted to a Lawyer, pro conſilio impendendo, the Grantee is not bound Pro confili 
to travel, nor do any Thing, but counſel where he may be found. 41 Ed. 3. 6. 8 H. 6. 24. #mpendenao. 


21 E. 3. 7. 5. Roll. Abr. 434. 5 Vin. 184. | | | 
And the Grantor ought to diſcloſe his Caſe to the Grantee, otherwiſe he is excuſed of his 
Counſel. 41 Ed. 3. 6. b. Bro. Annuity 7. Roll. Abr. 434. 5 Vin. 185. 
If the Grantee cannot counſel him, yet if he does as much as he can, he is excuſed. 
1 Ed. 3. 6. b. „ | | | . | 
5 So 100 Annuity be granted pro conſilio & auxilio to a Phyſician, the Grantee is not bound 
to travel for him, but to give his Advice and Help where he may be found; alſo he ought 
| Vol., I. „ | | 4H | 8 | | 3 
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ondition. 


to certify to him what Malady it is. Roll. Abr. 434. Q: For a ſick Man cannot travel to 
the Phyſician. 5 Yin. 185. | OE BL = | 
So if an Annuity be granted to a Lawyer, pro conſilio & ſervitio ſuo impendendo, he is not 
bound to go with him, nor to counſel him in any other Place than where he is found. 8 H. 
6. 24. Roll. Abr. 434. 5 Vin. 185. N . . | 
So he is not bound to go with him, though the other will bear his Charges. 8 H. 6. 24. 
If an Annuity be granted pro conſilio impenſo & impendendo to a Counſellor, he is not 
bound by this to put his Hand to a Bill in camera ſtellata; for though he is bound to give 
his Advice, yet he is not bound to ſet his Name to every Bill, for that may be inconvenienc 
to him. Roll. Ar. 434. Cro. Fac. 482, 483. Poph. 135, 136. 5 Vin. 185. 55 
But when an Annuity is granted pro conſilio impendendo, and the Grantee in the ſame Deed, 
binds himſelf by ſuch Words, pro qua quidem conceſſione, that he will go with him to any 
Place within the County ; there he ought to go with him, becauſe he has ſpecially bound 
himſelf ſo to do. 8 H. 6. 24. 32 Ed. 3. 30. Roll. Abr. 434, 435. 5 Vin. 185. - 
If the Grantee of ſuch Annuity refuſes to give his Counſel upon Demand, the Annuity is 
determined abſolutely, not for one Payment only, but for ever. Noll. Abr. 434. Co. Lit. 


204. 42. Hob. 41,42. 5 Vin. 185. 
But if the Grantor dies, ſo that the Counſel is diſcharged by the Act of God, yet the An- 


nuity continues. Plow. Com. 456. b. 
If the Grantee of an Annuity, pro confilio impenſo & impendendo, refuſes after to give 


- Counſel: This does not determine the Annuity, becauſe this was granted as well for the Ser- 


vices paſt, as thoſe to come. Roll. Abr. 435. 5 Vin. 185. | 
If a Dean and Chapter grants to another the Office of Chief Cook, with 57. for the Ex- 


erciſe thereof, provided that he exerciſes the Office in the great Kitchen of the Church ; and 


after the Dean requires him to exerciſe it in his own Kitchen, and he refuſes, yet the An- 
nuity is not determined. Adjudged Hil. 37 Eliz. C. B. Roll. Abr. 438. 5 Vin. 186. : 

If an Annuity be granted till the Grantee be promoted and perferred to the Benefit of 30l. 
per Ann. by the Grantor, and after the Grantor preſents him, but the Grantee is found in- 
ſufficient, the Annuity ſhall ceaſe. Bid. 5 Vin. 186. 5 c 

If an Annuity be granted till the Grantee be promoted to a Benefice by the Grantor; if he 
proffers a Benefice to him which is litigious, yet the Annuity is determined, for perhaps he 
has a good Title thereto though it be litigious. 17 Ed. 3. 11. dubitatur. Roll, Aer. 433. 


Vin. 186. | | : 
: But if the Church be full of another at the Time of the Preſentation, the Annuity is not 


determined thongh he accepts the Preſentation, for the Preſentation and Acceptance is void. 
26 Ed. 3. 69. b. 5 Vin. 186. | . TS | 
If an Annuity of 20 J. per Ann. be granted till he be promoted to a Benefice, the Benefice 
ought to be of the Value of 100 Marks per Ann. 16 Ed. 2.47. Roll. Abr. 435. 5 Vin. 187, 
If an Annuity be granted to another till he be promoted to a competent Benefice ; if the 
Grantor after tenders to him the Preſentation to a Vicarage, which is worth 100 Marks per 
Ann. which he refuſes, the Annuity is determined. 3 H. 6. 2. 31 Ed. 3. 28. Roll. Abr. 
„ | 15 FE : | 
The Benefice ought to be of as much yearly Value as the Annuity is, otherwiſe it is not 
determined. 3 Ed. 3. 40. 5 Vin. 187. | om, e 
The Value of the Benefice ſha]l be reckoned according to the Demerit of the Party to be 
promoted. 31 Ed. 3. 28. 5 Vin. 187. | | | 
If an Annuity be granted till promoted, &c. by the Grantor or his Heirs, it is a good 


Performance of the Condition, that he was promoted by the Mother of the Grantor, at the 


Requeſt of the Grantor, in Diſcharge of the Annuity. 33 Ed. 1. 51. Roll. Abr. 435. 5 Vin. 187. 
If an Annuity be granted to an Infant till he be promoted to a Benefice: If the Grantor 
tenders him a Benefice, though he cannot take it for the Non-ability of his Perſon, yet the 
Annuity is determined. 3 Ed. 3. 40. 5 Vin. 187. | | | 
If the Grantor reſigns a Prebend to the Grantee, and the Biſhop, at the Requeſt of the 
Grantor, tenders the Prebend to the Grantee: If he refuſes it, the Annuity is determined. 
16 Ed. 2. 47. Roll. Abr. 435. 5 Vin. 187. | 5 
If the Annuity be granted guouſque de beneficio ſibi providerit quod duxerit acceptand', the 
Grantee is not bound to accept any Benefice of any Value, but at his Pleaſure, becauſe of 
the ſaid Words; and by his Refuſal the Annuity ſhall not be determined. Temp. Ed. 1. 
Annuity 50. Roll. Abr. 436. 5 Vin. 187. | . 
If an Annuity of 401. per Ann. be granted till promoted to a Benefice, a Vicarage of the 
Value of 31. per Ann. is not ſufficient within this Condition. Roll. Abr. 436. 5 Vin. 187. 
But it ought to be of the Value of ten Marks per Ann. at the leaſt; and this is ſufficient. 


Bid. 5 Vin. 187. 
4 i 
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If a Feoffment bs made, upon a Condition chat the Feoffee ſhall make a Leaſe of Land To make a 
to the Feoffor for Life, the Remainder to 7. S. in Fee, and the Feoffee makes a Leaſe to Leaſe. 
the Feoffor for Life, and after by another Deed grants the Reverſion to. F. S. this is a good 
Performance of the Condition. 44 Ed. 3. 22. 

If a Feoffment be made upon Condition that the Feoffee ſhall purchaſe Lands or Tene- To purchaſe 
ments to the Value of 20/. per Ann. and he purchaſes a Rent, Common, or ſuch like Thing J. -ands. 
to that Value, this is a good Performance of the Condition. 

But if in this Caſe the Feoffee and another purchaſe ſo much Land together jointly, this 
is no good Performance of the Condition. 

So if the Feoffee alone purchaſes Lands to the Value of 201. per Ann. and there is a Rent | 
iſſuing out of it which muſt be deducted, this is no good Performance. 

And yet in theſe Caſes if the Stranger Jointenant releaſcs to the Feoffee all his Right in 
the Land, or the Grantee of the Rent releaſes to him the Rent before the Time of the per- 
forming of the Condition, the Condition is well performed in both Caſes. Tanium valet 
terra quantum vendi poteſt. Perk. $. 807, 808. 21 H. 6. 28. Dyer 1g. 

And if one makes a Feoffment in Fee, on Condition that if the Feoffee purchaſes Land 
to the Value of 205. the Feoffment ſhall be void; and after the Feoffee diſſeiſes another 
Man of Land to that Value, it is ſaid that by this the Condition is performed; ſed quere; 
and that if he recovers ſo much Land in Value by an Action, this is no Performance of the 
Condition. Sed guere; for this ſeems to be a better Performance of the Condition than the 


former. Shep. Touch. 142. Perk. $. 812. 

If Lands be granted on Condition to pay Money, and the Money i is teh 8 according To pay Mo- 
to the Condition, but either no Body is ready to receive it, or it is refuſed; this is a good 44 
Performance of the Condition. EE, 

And after a Man has once refuſed the Money ſo tendered to him according to the Con- 
dition, he has no Remedy in Law to recover it, except it be Money lent upon a Mortgage. 

Dyer 181. Lit. F. 334, 335, 338. Co. Lit. 209. 

And if the Payment be made Part of it with counterfeit Cois, and the Party accepts it Acceptance, 
and puts it up; this is a good Payment, and conſequently a good Performance of the Con- 
dition. Terms de Ley, Tit. Coin. 

And if at the Day of Payment the Parties do account together, and he to whom the Mo- 
ney is to be paid being indebted to the other ; that Debt by Agreement is allowed, and the 
| Reſidue is paid and accepted; this is a good Performance of the Condition. Co. Lit. 212. 

Fitz. Barre 343. 

So if the Party that is to receive it accepts and takes new Security by Bond or Statute for 
the Money; this is a good Performance of the Condition. Co. Lit. 212. 

And ſo in moſt Caſes, when by a Cogdition a Thing is to be done one way, and to be 
done to the Party to che Condition himſelf, and not to a Stranger, and he does accept it 
another way; this is a good Performance of the Condition. Volenti non fis injuria. 

If the Mortgagor pays the Money according to the Condition, and after the Mortgagee 
delivers it to the Mortgagor as his own Money, the Condition is performed, and the Mort- 
gage diſcharged notwithſtanding. Shep. Touch, 143. 

It a Feoffment be made to F. S. on Condition that if the Feoffor pays to the Executors or 
Adminiſtrators of J. S. 101. the Feoffment ſhall be void; and J. S. dies, and the 100. is paid 
to the Executors of 7. S. according to the Condition, but i it is covinouſly done, i. e. there is 
a private Agreement that the Feoffor ſhall have all, or Part of his Money again: This Pay- 

ment in this Caſe is no good Performance of the Condition, but that Payment, that muſt 

a Performance of a Condition in this Caſe to fetch Lands out of the Hands of an Heir, 5 

be real, full and effectual. Co. Lit. 209. 5 Co. 96. 

If a Leaſe be made, on Condition that the Leſſee ſhall get the good Will of J. S. and the To get the 
Leſſor does come to J. S. firſt and aſks his good Will, and he denies it him, and after when +) Wil of 
the Leſſee does aſk, if he does grant it him, in this Caſe the Condition is performed. 7. 

80 if the Condition be, that he ſhall get his good Will by ſuch a Day, and at the firſt be- 
ing deſired he denies it, but afterwards and before the Day he grants it: And yet if no Day 
be fet, and he deſires his good Will, and J. $. denies it, and Afterwards he gets his good 
Will; it ſeems this is no Performance of the Condition. 14 H. 8. 17. 

If there be two Things in the Copulative to be done by the Condition, both muſt be done, 
otherwiſe the Condition will not be performed. Perk. & 746. 

If a Feaffment be made on Condition, that if the Feoffor and J. S. pays 101. at Michael- 
mas the Feoffment ſhall be void, and before the Day the Feoffor dies, and J. S. pays the 
Money; this is a good Performance of the Condition, but if the Feoffor be living contra. 


Cos. Li. 228 
If 


304 . Condition. 


If a Feoffment be made on Condition to make an Eſtate to a Stranger by a Day, and before 
the Day he dies; in this Caſe if an Eſtate be made as near the Condition as may be, it is ſuf- 
ficient. Plow, 133. 3 Co. 64. 

If a Feoffment be made to 5 S. on Condition that he ſhall enfeolf F. D. and his Heirs, 
and J. S. tenders the Feoffment to J. D. and he refuſes to take it; this is no Performance 
of the Condition in this Caſe. | 

But if it be to be done to the Feoffor himſelf contra. 

And ſo alſo it is if the Condition be to make an Eſtate-tail, or any leſſer Eſtate to a 8 
ger, and he tendered it, and the Stranger refuſes it; this is no good Performance of the Con- 
dition. 

And if a Feoffment be made on Condition to reinfeoff the Feoffor and his Wife in Tail, 
the Remainder to . in Fee, and he tenders it to the Wife only, and not to him i in Re- : 
mainder; this is no good Performance of the Condition. 

And the ſame Law, for the moſt part is in Conditions of Obligations. Co. Lil. 209. 9 2 
| 6. 67. Perk. F. 8, 15, 816. 2 Ed. 4. 2. 19 H. 6. 67. Shep. Touch. I 4.4. 

To fave If a Condition be to ſave a Man harmleſs from J. S. if J. S. after ſays to him, that if he 
nes goes to his Houſe he will beat him, by which Menace he dares not go to his Houſe about 
his Buſineſs, the Obligation is forfeited. Roll. Ar. 432. 18 Ed. 4 28. 

If the Condition of an Obligation be 7% perform an Award, which is, that the Obligee ſtaret 
acquietatus de qualibet materia contained in a Bill in Chancery that the Obligor has depending 
againſt him, and that the ſaid Suit ſhall ceaſe; and after the Obligor exhibits a new Bill in 
Chancery againſt the Obligee for the ſame Matter, and in the End of the Bill prays Proceſs, 
but never takes out Proceſs thereupon againſt him: This is not any ſuch Moleſtation that 
it ſhall be a Forfeiture of the Condition, for he is not at any Damage thereby. Koll. Aer. 
432. Cro. Fac. 340. Bulſt. 93, 94. Roll. Rep. 7. | 

If the Condition be 7o diſcharge another againſt J. S. of an Obligation i in which be is bound, 
he ought to diſcharge him of the Obligation by Releaſe or otherwiſe, and it is not ſufficient. 
to ſave him harmleſs. 22 Ed. 4. 40. b. Roll. Abr. 432. '5 Vin. 172. 

If the Condition be 2 diſcharge and ſave harmleſs the Sureties from the Penalty of an. Obli- 
gation, if the Obligation be forfeited ; yet this Condition as to the Sureties is not broke, for 
they may be diſcharged and ſaved harmleſs from the Penalty of the Obligation notwithſtand- 
"& Dy. 4, 5. Ma. x61, 44. (But it ſeems the Reſolution there is contra.) Roll. Abr. 432. 

in. 171. 
en or I 2 Man covenants to make ſuch Aſſurance of the Manor of D. as the Counſel of the other 
further Aſ. ſhall deviſe; and the Counſel deviſes, that he ſhall be bound in a certain Obligation, that the 
ſurance. other ſhall occupy the Manor peaceably, &c. he is not bound to perfrom it, for this is no Aſ- 
ſurance within the Intent of the Covenant. Roll. Ar. 423. Cro. Eliz. 370. 5 Vin. 130. 

If a Man be obliged 10 do ſuch Act for the Aſſurance of the Manor of B. as the Counjel of 
the other ſhall deviſe; and the Counſel deviſes that he ſhall make an Obligation or Statute, 
that the other ſhall enjoy it; he ought to perform it, otherwiſe he has broke his Covenant. 
Roll. Abr. 423. Cro. Eliz. 371. Yelv. 45. and Brownl. $4. the like Point held contra. 

If a Man covenants to make fuch Aſſurance as the Counſel of the Covenantee ſhall deviſe of 
an Annuity of 30 l. and of 2001. in Money; and the Counſel deviſes, that he ſhall make an 
Obligation, in which he ſhall oblige himſelf, his Heirs, Executors and Adminiſtrators, to 
pay to the other the Annuity, and alſo the 2007. at certain Days; he is not bound to per- 
form it, for this Obligation is not any Aſſurance of the Annuity. Dubitatur Rell. Abr. 423. 
Cro:Ecz. 370. 5 Fin: 130. - 

If A. covenants to make ſuch Aſſurance for the Payment of 1001. to B. as his Counſel ſhall 
deviſe; and his Counſel deviſes that A. ſhall make an Obligation of 1000 J. for the Payment 
of 1007. he ought to perform it. Roll. Abr. 423. 5 Vin. 131. | 

But if the Covenant in this Cafe had been to make ſuch reaſonable Aſſurance as the Counſel of 
the Covenantee ſhould deviſe, it had been otherwiſe; for it is not reaſonable to make an-Obli- 
gation of 1000/7. for the Payment of 100 J. Roll. Ar. 423. Godb. 445. 5 Vin. 131. 

If a Man undertakes /o make a Surrender of a Copyhold upon Requeſt, he is not bound to 
make it into the Hands of two cuſtomary Tenants, for that is but a particular Way of Sur- 
render grounded upon a particular Cuſtom. All. 68. Styl. 17. R 

So if a Man be bound 4 make ſuch an Aſſurance as the Obligee ſhall deviſe, he is not bound 
14 "ps a Fine by Dedimus, for that is | but a ſpecial Way of taking the Conulance, 

9. 
Secus if there is a Proviſo that he ſhould not go above five Miles from his Houſe, and his 
Houſe is above five Miles from Weſtminſter. All. 69. 
If the Condition be to aſſure certain Lands to ſuch Perſons as the Obligee ſhould name, and 


alter he allures it to the Obligee himſelf; this is a good Performance of the Condition, 
I EY though 


= 
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though it be not alledged that the Obligee named himſelf, for this Acceptance is a Nomina- 
tion of himſelf. Roll. Abr. 424. 5 Vin. 131. 

If the Condition be 7o make ſuch Aſſurance in the Law of certain Land to the Obligee, as by 
the Counſel of the Obligee upon Requejt made ſhall be adviſed; and after J. S. was of Counſel 
with the Obligee, and gave his Advice to the Obligee, that the Obligor. ſhould make a cer- 
tain Aſſurance; and the Obligee gave Notice to the Obligor of the ſaid Advice, and required 
him to perform it: He ought to perform it, or otherwiſe the Condition is broke; for it is 
more convenient that the Counſellor ſhould give the Advice to the Obligee than to the Obli- 


gor; for the Obligor does not know whether he be of his Counſel in this Matter, for he may 


be of his Counſel in one Thing and not in another. 5 Co. 19. Cro. Eliz. 9, 97, 298, 299. 
Moor 595. pl. 811, 
But if the Condition had been to make Aſſurance as his Counſel ſhould deviſe, then his 
Counſel ought to have drawn and engroſſed it ready to be ſealed. Moor 595, 596. pl. 811. 
If the Condition be to make ſuch Aſſurance, &c. 40 the Obligee as the Obligee ſhall deviſe, 
and after the Obligee deviſes an Indenture, &c. and tenders it to him, and he requires 
Time to ſhew it to his Counſel to be adviſed thereupon, which is denied to him; yet if he 


does not ſeal it preſently, the Condition is broke, becauſe the Condition is peremptory, ſci- 


licet, to be performed preſently. Roll. Abr. 424. 5 Vin. 132. 

If a Man undertakes 2% be obliged in an Obligation to J. S. and an Obligation i is tendered, 
in which he, his Heirs and Executors are bound, he ought to ſeal it, becauſe this is the com- 
mon Courſe to make Obligations in ſuch Manner, though the Heir or Executor was not 
named in the Promiſe, Koll. Ar. 424. 5 Vin. 132. Noll. Rep. 71 .—Cro. Eliz. the like 
Point dubitatur. 

If a Man be bound 70 make 4 Conveyance of certain Landry if a Warrnty or Covenant be 
put in the Deed, he is not bound to ſeal it. Roll. Abr. 424. 5 Vin. 132. Roll. Rep. 71. 
80 if he be bound to make a reaſonable Aſſurance, tho* ordinary Covenants are only inſerted. 
Coles and Kinder, Cro, Fac. 571, 572. 2 Roll. Rep. 191. But in the Caſe of Laſſels and 
 Chatterion in T. Raym. 190, 191. Sid. 4679. Mod. 67. it was ſaid by Twiſden, that the 
Law was altered ſince this Caſe, as to Covenants, if reaſonable and uſual, but not as to a 
Covenant that he is ſeiſed of an abſolute Eſtate in Fee, & /milia; but the principal Caſe of 
Laſſels and Chatterton was determined on another Point, which vide alſo 2 Keb. 68 5. | 
A. bargained and ſold Land to B. and B. covenanted, that if A. paid 100 l. at a Day, that 
he would make ſuch Aſſurance thereof back to A. as the Counſel of A. ſhould adviſe; and 4. paid 
the Money, and his Counſel adviſed, that B. ſhould execute a Conveyance, in which the Re- 
ceipt of the 100 J. was acknowledged. Per Coke and Gandy, B. muſt execute it; but Popham 
doubted, for B. was not bound to execute a Receipk only, nor by the ſame Reaſons when 

joined with the Aſſurance, Owen 65. 

If a Man undertakes to become bound with J. 8. and ]. D. 70 B. in a certain Sum, and B. 
tends an Obligation, in which they ſhould be obliged Jointly and ſeverally : He is not bound 
to ſea! this, for by the Agumpi t a joint Obligation is intended. Roll. Ar. 424. 2 Bulſt. 287. 
Roll. Rep. 

A Man 1 to become bound with J. S. and J. D. to B. per hujuſmodi ſcriptum, and 
payable at ſuch a Time as two Strangers ſhould agree new them; and the Strangers 
agreed, that the Obligation ſhould be joint and ſeveral; yet he is not bound to ſeal it, for by 


the Promiſe a joint Obligation is intended, and the Word hujuſmodi gives not Power to alter 


that which the Law made joint, but only refers to the Sum and Time. Roll. Abr. 424. The 
ſame Caſe is in Roll. Rep. 71. and at the End of the Caſe there is a Nota by the Reporter, 
That as it was not expreſly agreed that it ſhould be joint, but implied by Law only; perhaps 
the Words per hujuſmodi ſcriptum, ſhould relate whether joint or ſeveral, which is more 
agreeable with the Manner of the Obligation, (as hujuſmodi imports) than the Sum or Time. 
"If a Man covenants for further Affurance to levy a Fine of all his Lands in D. and at the 
Time of the Covenant he is ſeiſed only of two Houſes in D. and after two other Houſes de- 
ſcend to him, and the Covenantee tenders him a Fine of four' Houſes to be levied by him ; 
he is not bound to levy it; for this will comprehend the other two Houſes, of which he is 
not bound to levy a Fine; and though the Uſe of theſe two Houſes which are not within the 
Covenant ſhall be to the Conuſor, yet he is not bound to levy a Fine of them, for perhaps he 
is 5 in Tail of them, and this will dock the Intail. Adjudged between Wilſon and Welch, 
M. 12 Jac. B. R. Roll. Abr. 424, 425. 5 Vin. 133. Roll. Rep. 103, 117. 2 Bulſt. 317. 

But it appears by the two laſt mentioned Reports, that the Plaintiff declared that the Defen- 
dant ſold four Houſes, c. and the Defendant pleaded that he ſold but two, Sc. ſo that the 
Plaintiff would extend the Covenant, and 10 Conſequence the N to more than was com- 
prehended in the Covenant. | 
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Condition. 


If the Condition of an Obligation be, hat if he makes a good and abſolute Aſſurance in ee 
to the Obligee of certain Copybold Lands, then, 8c. if he after ſurrenders it upon Condition 
of Payment of Money, and the Surrender is preſented accordingly : This is not any Per- 
formance of the Condition, becauſe the Aſſurance ought to be abſolute without a Condition. 
Noll. Abr. 425. 5 Vin. 133. | 8 5 

So if a Covenant be with a Purchaſer to make a further Aſſurance; if he makes an Aſſu- 
rance upon Condition, this is not any Performance of the Covenant. Vid. | | 
If A. in Conſideration that B. at the Requeſt of A. would ſurrender a-Copyhold Tene- 
ment, Parcel of the Manor of D. to A. in due Form of Law, according to the Cuſtom of 
the Manor, to the Uſe of 4. and his Heirs, aſſumes to B. to pay him 20 J. in an Action 
upon the Caſe by B. againſt A. for the 20 l. if he avers the Performance of the Conſideration, 
that he after the Requeſt of A. ſurrendered by a Straw to one F. S. a cuſtomary Tenant of 
the ſaid Manor, the ſaid Tenement into the Hands of the Lord of the ſaid Manor, ac- 
cording to the Cuſtom of the ſaid Manor, to the Uſe of the ſaid A. and his Heirs, and yer 
the Defendant A. had not paid the 207. this is not a good Performance of the Conſideration 
which is a Condition precedent, for he is bound to make an effectual Surrender to the Uſe of 

A. and his Heirs at his own Coſts; and he has made a Surrender here into the Hands of a 
Tenant of the Manor, which is a good Beginning of a Surrender; yet it is not a complete 
Surrender till it is preſented in Court, and he has taken upon him to make a perfect Surren- 
der; and therefore he ought to procure the Tenant to preſent it at the Court according to the 
Cuſtom, and to procure a Court to perfect it, which does not appear to be done. For if a 
Man be bound to make a Feoffment to me upon Requeſt, if I requeſt him to make a Deed 
of Feoffment with a Letter of Attorney to B. to make Livery to me, and he does it ac- 
cordingly, this is a good Beginning; yet if Livery is not made, this is a Forfeiture of the 
Condition. Roll. Abr. 425. 5 Vin. 131. | | | | E „„ 

If a Man by Indenture bargains and ſells his Lands to another in Fee, and covenants 70 
make a good ſufficient Eſtate thereof before Chriſtmas next to the Vendee, and before Chriſtmas 
the Vendor cauſes this Deed to be inrolled : Yet this is not a good Performance, for by the 

Intention of the Covenant ſome other Aſſurance was to be made. And. 27. Bendl. 36. pl. 

2. 3 Leon. 1. | | 5 ONE | | 

: If 4 covenants ro make ſuch Aſſurance of Lands to B. as the Counſel of B. ſhall deviſe; B. 
himſelf, though learned in Law, cannot deviſe the Aſſurance, but it ought to be deviſed by 
ſome of his Counſel; for if the Party himſelf might adviſe it, then it would be no Plea to 
ſay, Quod conſilium non debit adviſamentum. 5 Co. 19. b. Cro. Eliz. 297, 298. | 

If A. covenants with B. to aſſure certain Lands to B. before a certain Day, at the Cofts of B. 


A. muſt notify to B. what Manner of Conveyance he will make, viz. Fine, Feoffment, Ec. 


and his Readineſs to do it, that B. may know what Coſts he is to tender. Cro. Eliz. 517. 
The Charges ought to precede the Aſſurance, though it ought firſt to be declared what Man- 


ner of Aſſurance ſhall be made. Ow. 157. 


And where the Covenant is to make a particular Aſſurance, as a Feoffment, &c. A. muſt 
tender it. Cro. Eliz. 517. It is all one where the Covenant is general, and where particu- 
lar: 5 Co. 224 6. | | | | | 

A Man 22 Jan. 38 Eliz. undertook to make ſuch Aſſurance of all his Lands in Y. as S. 
ſhould appoint, and S. the ſaid 22 Jan. appointed that he ſhould make a Bargain and Sale of 
all his Lands in 7. and the 14 Sep. 39 Eliz. a Bargain and Sale of all his Lands in Z. was ten- 
dered ; and whether he was bound to execute it, was a Doubt, becauſe he might have other 
Lands in Z. 14 Sep, 39 Eliz. which he had not. Adjornatur, Cro. Eliz. 660. 

If A. covenants with B. to make ſuch reaſonable Aſſurance to B. in Fee of ſuch Lands, reſer- 
wing to A. and his Heirs 20 s. Rent per Ann. as the Counſel of B. ſhall adviſe ; and after B. ten- 
ders to A. a Deed Poll, by which A. enfeoffs B. of the Lands in Fee, reſerving the ſaid Rent 
to A. in Fee: This is not ſuch reaſonable Aſſurance to bind A. to ſeal, for this is a Rent-ſeck, 


and the Deed appertains to the Feoffee, and then A. without the Deed cannot have any Re- 


4 


medy for the Rent. Roll. Ar. 423. 5 Vin. 121. | 
But if A. by Indenture grants and ſells Lands without Livery or Inrolment to B. in 


Fee, reſerving 205. Rent to him and his Heirs, and covenants to paſs any other reaſonable 
Aſſurance, as the Counſel of B. fhall adviſe; and after the Counſel adviſes a Feoffment by 
Deed Poll, reſerving the ſaid Rent in Fee: This is a good Aſſurance within the Covenant, 
ſo that H. is bound to ſeal it, for then the Reſervation does not depend only upon the 
Deed Poll, but upon the Indenture, which directs the Uſe of the Feoffment, by which 
A. may recover the ſaid Rent-ſeck without ſhewing the Feoffment; but the Parties 
were ordered to make a new Feoffment by Indenture rendring the Rent. But afterwards 
the Parties could not agree, and ſo this Judgment was given againſt the Plaintiff, ſcilicet, 


againſt their Opinion before, becauſe the Decd tendered was a Deed Poll, which ſhould be 
| | E LS . after 


F 


Ch. $$ 


Zelv. 44. Moor 682. 


after the Execution thereof in the Poſſeſſion of the Plaintiff; and then the Defendant could 
not without the Deed have his Rent, not being able to prove the Feoffment. Roll. Abr. 423. 
If the Condition of an Obligation be to make to the Obligee or his Aſſigns as good a Leaſe as 


= Counſel could adviſe ; and after the Obligee comes to the Obligor and appoints him to make 
a Leaſe to J. S. he ought to make it accordingly, though no Counſel adviſed it but the Obli- 


gee himſelf; for by the Words it is not neceſſary to have the Advice of Counſel, but only 
that the Leaſe ſhould be as good as Counſel could adviſe. Per Coke contra Doderidge. Roll. 
Abr. 424. 5Vi:. 131. Roll, Rep. 373. 3 Bulſt. 170. Bridg. 39, 40, Sc. 3 

If one be obliged 2% aſſure twenty Acres of Lands, the Acres ſhall be accounted according 
to the Eſtimation of the Country where the Land lies, and not according to the Meaſure li- 


mited by the Statute. Cro. Eliz. 665, Which was ſaid by Popbam to have been reſolved by 
all the Juſtices. But there is a Diverſiky where the Acres lie in an open Field, and the Par- 


cels are known by Metes and Bounds, and where they lie in a great Cloſe, and the Number 


of the Statute Acres therein contained are certainly known. Popb. 55. 


If A. covenants with B. 1% make ſuch Aſſurance of all his Lands at the Coſts of B. as B. or bis 


Counſel ſhall adviſe; B. may require one Aſſurance for one Parcel, and another Aſſurance for 
another Parcel, for being to be made at the Coſts of B. it is no Prejudice to 4. Cro. Eliz. 


681. Moor 570. pl. 780. 
But if the Aſſurance is to be made at the Coſts of the Covenantor ; if an Aſſurance of Part 
only is required, he muſt make it, but then he is diſcharged from making any Aſſurance of 
the Reſidue. Cro. Eliz. 681. Moor 570. pl. 780. | 

If the Condition of an Obligation be, that the Obligor before Michaelmas ſhall make, &c. 


| all and every reaſonable Act and Thing for aſſuring the Manor of D. to J. S. and his Heirs; and 


the Obligee requeſts him generally to convey, the Obligor muſt make an Aſſurance; and if 
thereupon the Obligor makes a Feoffment, and if the Obligee after requeſts a Fine, the Obli- 
gee muſt acknowledge it, and fo upon every Requeſt he ought to make ſeveral Aſſurances, 


But if it had been to be deviſed by the Obligee or his Counſel], he ought to have ſhewed 


he had deviſed and required ſuch a particular Feoffment or Fine, &c. Brownl. 84. 


If a Man covenants to make further Aſſurance, and to do any Att or Acts, &c. as ſhall be de- 
viſed, &c. and a Note of a Fine is tendered, and he is required to acknowledge it before a 
Judge of Aſſiſe, he muſt acknowledge it though no Writ of Covenant is depending, for he 
has covenanted to do every Act, and this Note of a Fine is an Act, and whether it be well 


levied, or to no Purpoſe, is not material. Cro. Jac. 251. Bulſt. go. Becauſe the Note is 


an Act peremptory to the Fine, and the Writ of Covenant may be ſued out after; and ſo it 


is an Act for further Aſſurance, though the Writ of Covenant is not depending. Moor 810. 


J. 1096. | 8 „ | | 
; If : Man covenants io make a Fointure to his Wife, within one Year after his Marriage, of 
Lands in England of the yearly Value of 500 l. ultra reprizas, ſo as A. and B. Counſellors, 
ſhould deviſ? and adviſe; he muſt give Notice to A. and B. what Lands he is determined to 
ſettle, and of what Eſtate therein he is ſeiſed. Godb. 338. | | 

But it was ſaid by Ley Chief Juſtice, That if a Man is bound to make ſuch Aſſurance of 
Land as J. S. ſhall adviſe, he is not bound to ſhew his Evidence, but the Obligee muſt ſeek 
it out at his Peril; and then F. S. may adviſe conditionally, if he has a Fee, ſuch an Aſſu- 
rance ; and if a Tail, ſuch an Aſſurance; and if a Remainder over, then a Recovery. Bid. 
But this is where the Land is certainly named, for he thought otherwiſe, where the Land is 
not certainly named. 2 Roll. Rep. 333. ' E 89. | 
But if the Covenant be to make a Jointure, &c. as the Counſel of the Covenantee ſhall deviſe, 
he mult give Notice to the Covenantee what Lands he is determined to ſettle, and he muſt 
inform his Counſel. Godb. 338. 2 Roll. Rep. 335. 

„ If a Man undertakes 20 ſeal two Inſtruments for the Aſſurance of a Reverſion, according to 


_ two Draughts between them before agreed upon, he muſt execute them without any Tender. 


Lev. 44. | | | 

If an Obligation be conditioned to ſeal and execute ſuch a Releaſe as ſhall ſatisfy the Coun- 
ſel of the Obligee, the Obligor muſt tender a Releaſe to the Counſel of the Obligee, to know 
whether it will ſatisfy him. 2 TLev. 95. = 

A. covenanted to make fuch Aſſurance to B. according to an Agreement made between 
them as Counſel ſhould direct and adviſe; and whether this Covenant ſhould not be taken 
according to the general Intendment, and that therefore the Counſel of B. ſhould adviſe, 


3 Med, 191, 192, | 


(II) Vat 


g Condition. 


(Ii) Phat ſhall be ſaid a Performance of a Condition, and what a Forfeiture. 


F the Condition of a Feoffment be to enfeoff J. S. if he enfeoffs F. S. and two others, 
this is no good Performance, but the Condition is broke. 21 Af. 28. Bro. Condition 
107. 5 Vin. 152. | 
If the Condition be, that whereas B. has bound himſelf Apprentice to the Obligor for ſe- 
ven Years; if the Obligor retains, keeps and employs the ſaid Apprentice in his own Houle 
and Service, in the Art of Surgery, during the Term, the Obligation ſhall be void; and af- 
ter the Obligor ſends the Apprentice in a Voyage to the Eaſt- Indies, in the Company of other 
expert Surgeons, the better to learn the laid Art: This is a Breach of the Condition; though 
by the Condition he is not reſtrained from ſending his Apprentice into other Places about his 
Cures, yet he ought always to be of his Houſhold, going and returning, and in his Service, 
and not put over to any other; for the putting an Apprentice to another, is a great Truſt for 
his Diet, Health and Safety: And generally a Man cannot compel his Apprentice to go out 
of the Realm, if it be not expreſly agreed, or the Nature of the Apprenticeſhip imports ir, 
as 7 he be bound Apprentice to a Merchant Adventurer, or Sailor. Roll. Abr. 427, 428. 
in. 152. 

If an Obligation be conditioned, that the Obligor ſhall repair, ſuſtain and amend a Meſ- 
ſuage during his Term, and leave it in ſufficient Repairs at the End thereof: If the Timber 
of a Bakehouſe, Part thereof, is ſo rotten that it cannot be repaired nor ſuſtained, if the Obli- 
gor pulls it down, and builds it again, yet he cannot plead this in Diſcharge of his Obliga- 
tion; for though the Condition may be impoſſible, yet the Obligation is good. Sav. 96, 
97. 2 Leon 189. 

If a Man makes a Feoffment in Fee of Lands in five Counties, upon Condition to re- 
aſſure ; If the Re-aſſurance is made of the Lands in four Counties, but not in the fifth, the 
Condition is broke for the Lands in that County only. Moor 82 3. pl. 1112. 

King Henn the Eighth granted Lands to A. and his Heirs, provided that he and they Per- 
petuis futuris temporibus invenirent & ſuſtinerent duos Capellanos in Eccleſia Parochiali de W. ad 
erandum pro anima H. 8. his Heirs and Succeſſors, & ad celebranda divina ſervitia, & curam 
animarum Parocbianorum; and A. conveyed the Lands to B. and his Heirs, who appointed 
two Chaplains, one of which was not reſident, but neglected his Duty: This is a Breach, for 
the Eſtate was tied with the Condition, into whoſe Hand ſoever it came; and B. ought not 
only to have found Chaplains, but alſo to have taken Care that they had been ſuch as would 

have done their Duty. Lit. Rep. 94, 105, 128, c. | 

If a Man leaſes for Life, upon Condition that the Leſſee ſhall not do any Waſte; and af- 
ter the Leſſee ſuffers the Houſe to fall for want of Covering and Repara: ion, which is not 
any Act of doing, but a Permiſſion; yet the Condition is broke, for the Words are, any 
Wafte ; ; and ſuch Waſte is within the Statute of Glouceſter, which ſpeaks of doing of Waſte: 
And it ſeems, that the Permiſſion of the Houſe to fall, may properly be ſaid a doing of 
Waſte, which is a Collateral Thing; which is but as much as if he had ſaid, if he had diſin- 
herited him. Sed. 2, Roll. Abr. 428. 2 Inſt. 194. Ow. 92, 93. | 
If a Man leaſes Land, upon Condition that the Leſſee ſhall not do Waſte, and after a 

Stranger does Waſte; yet this is not any F becauſe a Condition ſhall be taken 
ſtrictly. Roll. Abr. 428. Leon. 64. 4 Leon. 39. 

So if the Condition of an Obligation be, that I ſhall not continue ſuch an Action, and my 
Attorney, without my Privity, continues it: This is no Breach. Cro. Fac. 525. 2 Roll. 
Rep. 63. | 
If a Woman covenants not to do any Act to diſcontinue or counter mand an Action, and 
after ſhe marries, per quod, &c. This is a Breach. Goulſ. 59. 

If the Condition of an Obligation be, that he ſhall not be aiding and aſſiſting to E. in any 
Action to be proſecuted againſt J. the Obligee; and after the Obligor joins in a Writ of 
Error with E. and another againſt L. upon a Judgment in Treſpaſs againſt them three, which 
is apparently erroneous : This is not any Breach of the Condition, tor this is not properly 
an Action, but a Suit to Diſcharge of tortious Judgment, in which they ought all to join. 
Roll. Abr. 429. Hob. 304. Hut. 40. | 

If a Man makes a Feoffment in Fee, reſerving Rent, upon Condition that if the Rent be 
behind, and no Diſtreſs to be found upon the Premiſſes, to re-enter : If the Rent be 
behind, and no Diſtreſs but a Cup-board in the Houſe locked, ſo that the Feoffor cannot 
come at it; this is a Forfeiture, for when the Place is not open to the Diſtreſs, it is all one as 
if there had been no Diſtreſs there. Roll. Ar. 428. 

A. made a Feoffment in Fee to the Uſe of himſelf and his. Lien and 21 H. 8. de- 
viſed the Uſe to B. his youngeſt Son, and the Heirs Male of his Body, Remainder to C. his 


eldeſt Son in Fee, e B. or any of his Iſſue, ſhould not diſcontinue or alien, wt 
. | only 


. Condition. 


only to make a Jointure for a Wife; and B. after the Statute of 27 H. 8. leaſed for three 
| Lives, purſuant to the ſaid Statute, and after levied a Fine Sur conuſance de droit come ceo, 
Sc. with Proclamations-to the Uſe of himſelf and his Wife, and the Heirs Male of their 
two Bodies, the Remainder to himſelf in Tail Male, the Remainder to the right Heir of 4. 
This was a Breach of the Condition, for he might have made an indefeaſible Jointure by 
Fine Sur Grant & Render: But by this Fine the Tail created by the Deviſe is dock'd; and if 


he had Iſſue by a former Wife, they ſhould not inherit. Leon. 298.—Adjudged, becauſe 


other Uſes are limited by the Fine than what were before, viz. the Fee is limited to the 
Heirs of A. whereas it was before limited to C. in Fee. Sav. 76, 77. | ; | 
If a Man deviſes Lands in Tail, upon Condition that the Deviſee ſhall not give or grant the 
Premiſſes otherwiſe than by Leaſe for any Number of Years, determinable upon the Death of 
any three Perſons to be named in the Leaſes, and he leaſes for 1000 Years, &c. This is no 
Breath, becauſe it determines by his Death. Cro. Jac. 61, 62. Moor 772. pl. 1067. 

If there be Leſſee for Years, upon Condition not to deviſe it to any Body but only to his 
Sons or Daughters, and he deviſes it to a Stranger, and dies, and his Executor never conſents 
to the Deviſe; yet this is a Forfeiture, becauſe he has done all that was in his Power to paſs 
it by the Will, and this puts in the Power of an Executor to execute it. Roll. Abr. 428. 

Vin. 155. | 
| , And 10 1 is a Forfeiture if he deviſes to his Executors, and they accept the ſame only as 

Executors. 3 Leon. 67. 4 Leon. . 4 | 

So if ſuch Leſſee deviſes the Term to his Executor for Payment of his Debts (as it ſeems 
it is to be intended to make the Deviſe void): Though this Deviſe is void, becauſe the Law 
had veſted it in him for the ſame Cauſe, yet inaſmuch as he has done his Endeavour to paſs 
it by the Deviſe, this is a Forfeiture. Roll. Ar. 428, 429. 5 Vin. 155. 

If a Leſſee for Years, upon Condition not to alien without the Aſſent of the Leſſor, makes 
his Executor, and deviſes it to him, and the Executor enters generally, the Teſtator not 
being indebted to any Body: This is a Forfeiture of the Condition. Roll. Ar. 429. 5 Vin. 
155. Cro. Eliz. $15, 816. 4 Co. 119. 56. | | 
If there be a Grantee of a Reverſion, upon Condition not to grant it over to F. S. and he 

grants the Reverſion to F. S. by his Deed: Though the Leſſee never attorns, yet this is a 
Forfeirture, becauſe he has done his Endeavour to grant it, and put it into the Power of a 
Stranger to perfect it. Roll. Abr. 429. 5 Vin. 155. =: 

If Leſſee for Years covenants not to aſſign it, by which it may come to J. S. and obliges 
himſelf to perform Covenants, and after he aſſigns it to F. D. this breaks the Condition, in- 
aſmuch as by this Means it may come to J. S. Did. 

If A. grants the next Avoidance of a Church to B. and C. and A. becomes bound to C. in 
an Obligation that he ſhall enjoy the ſaid Preſentment without the Claim of A. and after B. 


grants his Intereſt to A. and the Church becoming void, A. offers to join with C. in the Pre- 


ſenting: This is a Breach, though 4. had a puiſne Title to it after the Obligation entered 
into. 4 Leon. 18. | N 5 


(KK) By whom Collateral Things conducive to the Performance of Things limited 


ſhall be done. 


| W HEN a Man is bound to do a Thing, he ought to do all that which depends there- 
upon in the Performance of the Thing. 11 H. 4.25.6. Roll. Abr. 422. 5 Vin. 129. 
If the Condition be to levy a Fine to the Obligee, and it is not determined at whoſe Coſts 
it ſhall be done, it ſhall be at the Coſts of him that ought to levy the Fine, for this depends 
upon the other. Bid. 8 | 
So in Caſe of a Covenant. Styl. 280. 1 | 4 | 
Upon ſuch a Condition the Obligor ought to ſue out a Writ of Covenant in the Name of 
the Obligee, and the Obligee is not bound to do it. 11 H. 4. 25. 5. Roll. Ar. 422. 


If the Condition be to levy a Fine upon Warning, a Warning by the Sheriff upon a Writ 


of Covenant is not ſufficient (for perhaps he cannot know by this whether it be to levy a 
Fine or other Action); but it ought to be upon Warning by the Obligee himſelf. 11 H. 4. 
18. Bro. Condition 39. Roll. Abr, 422. 5 Vin. 129. WE os” 


(LL) [In zobat Caſes a Collateral Thing is in Satisfaction of a Condition. 


IF a Man be bound in 201. to do a Collateral Act, as a Feoffment, or to be bound in a 

A Statute, or to render a true Account: There Money, or any other Thing given in Satiſ- 

faction, is no Performance of the Condition. 9 Co. 79. 5. Noll. Abr. 455. But when the 

Condition is to pay Money, there any Collateral Thing will be a Satisfaction. 2 Co. 79. 

8 Ps 2 5. 3 Bulſt. 149. 5 Vin. 252. | 
OL, I. 


4 K | A Man 


BE 
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Condition. 


the Obligation. 12 H. 4. 23. 5. Roll. Abr. 470. 5 Vin. 287. 


A Man bound in 200 Quarters of Malt, upon Condition to pay 201. a Ring, or Horſe, 
or other collateral Thing, is a Satisfaction. 9 Co. 79. | 5 | 
So a Feoffment upon Condition to pay 201. a collateral Thing is a Satisfaction. 9 Co. 79, 


Co. Lit. 212. 5. | | | | 
If a Bond or Feoffment is conditioned for the Payment of Money to a Stranger, he can- 


not accept a Horſe, or other Thirg, in Satisfaction, becauſe in this Caſe the Condition is to 
4 T%\ # : : 


be ſtrictly performed. Co. Lit. 212. b. | | 

But if the Condition be, that a Stranger ſhall pay Money to the Feoffee or Obligee, the 
Fcoffee or Obligee may receive an Horſe, &c. in Satisfaction. Bid. DEE 

An Obligation was conditioned for the Payment of 7/7. at the Birth of the firſt Child of 
the Obliger; and whether a Load of Lime might be accepted in Satisfaction before the Birth 
of the firſt Child, dabitatur; but becauſe it was pleaded to have been accepted in a Satis- 
faction of the Bond, whereas it ought to have been pleaded in Satisfaction of the Sum men— 
tioned in the Condition of the Bond, it was adjudged the Plea was naught. Cro. Fac. 254. 
Vide Yelv. 192. Bulſt. 66, 67. Brownl. 109, 110.  _ ae 

A Man bound in twenty Quarters of Grain, conditioned to pay five Quarters; Money, or 
other collateral Thing, is not a Satisfaction, becauſe of the original Contract. 

But otherwile it is in a Contract without Deed. 9 Co. 79. b. | | | 

If che Condition be to pay a leſs Sum at a Day; if the Obligee agrees that he ſhall pay 
an Horſe or other Fhing in Satisfaction, yet if he refuſes it, the Qbligor ought to pay the 
ſmall Sum at the Day, otherwiſe he has forfeited the Obligation; for the Agreement by 
Parol without Acceptance, cannot alter the Agreement by Deed before. 19 Ed. 4. 1. b. 2. 
Bro. Condition 161. | | | | 5 | 

So if the Condition be to ere an Hovſe of ſuch a Length, Sc. he cannot plead another 
Agreement in another Manner in Satisfaction thereof, unleſs it be by Deed. 19 Ed. 4. 2. b. 
Cro. Eliz. 193, 304. | 5 . F : 5 

So if the Condition be to pay a ſmall Sum at D. at ſuch a Day; an Agreement to pay at 
another lace (cr at another Day) without Acceptance, is not a Diſcharge. 19 E. 4. 1. 5. 

So if a Thing be to be done by Tmplication of Law to tne Perſon of any one, and the 
Obligee appoints him to do it at a Place in certain; yet if the Perſon be not there to accept 


it, it is not diſcharged, but the other ought to ſeek him. 19 E. 4.1.6. Bro. Condition 161. 


If a Condition of an Obligation be to pay 10/. at a Day to D. if the Obligee accepts it 
at another Place, it is a good Performance without Need. 41 Ed. 3.25. Bro. Condition 21, 
31. Bro. Debt 43. 46 Ed. 3. 29. b. Roll. Abr. 456. 5 Vin. 253. ins | 

So if the Defeaſance of a Statute be to pay to D. ſo much Rent. 46 Ed. 3. 4. Bro. 


Defegſance 14. Fitz, Audita Querela 1. 


If a Condition be to pay a Rent to the Obligee; an Agreement to pay to his Bailiff, who 
refuſes, is no Plea without Deed. Dubitatur, g H. 6. 29.6. . | | 

If the Condition of an Obligation be to pay 107. at a Day; if at the Day of Payment he 
enters into another Obligation to the ſame Obligee for the ſame Sum as the firſt was, and 
this with a Surety, which was more than was done in the other, yet this is not any Diſcharge 
of the firſt Obligation, becauſe it is but a Thing in Action, and no preſent Satisfaction. Roll. 
Abr. 470. Heb. 94. 5 Vin. 287. | | 

If a Man be bound in 201. in a Statute, and he makes an Obligation to him for it, and 
he accepts it; this is not any Satisfaction, becauſe the Statute is of greater Advantage than 

If the Condition of an Obligation be to pay 25/7. at Michaelmas, and the Obligor leaſes 
Land to the Obligee, rendring 39/7. Rent at the ſaid Feaſt of St. Michael; and after before 
the ſaid Day of Payment, concordatum & agreatum fuit, that the ſaid Obligee, being the 
Leſſee, ſhould retain 257. of the ſaid Rent, in Satisfaction of the ſaid Obligation, and for 


the Reſidue of the Rent, that he ſhould remain anſwerable to the Obligor; and after at the 


faid Day, becauſe of the ſaid Agreement, the Obligor does not pay the 25. this Obliga- 
tion is forfeited, for this Agreement cannot be any Diſcharge of the Obligation, inaſmuch 
as the Rent at the Time of Agreement made was not due Kell. Abr. 470. 5 Vin. 287. 

If the Condition of an Obligation be to pay 102. at a Day, which is not paid at the Day, 
but aſter the Day the Obligee accepts a Statute-Staple from the Obligor for the fame Debt, 
ia full Satisfaction of the Obligation; yet this is not any Satisfaction, for though the Statute 
be a Matter of Record, and higher than the Obligation, yet the Obligation remains in 
Force, and the Obligee has his Election to ſue the one or the other. 6 Co. 44. b. Vide 


Cro. Fac. 579. | 


If a Condition be, that a Stranger ſhall enfeoff the Obligee of- Land, which the Stranger 
tenders, and he refuſes to accept, but by his Command he enfeoffs another: This is a good 


Performance without Deed. 42 Ed. 3. 23. Bro. Condition 24. | * 


Sh. 3, $6; -- © Can_ 


Tf the Defeaſancè of a Statute be to pay 10/. Rent at a Day; it is a good Performance 
without Deed, that he paid Part for the Expences of one of the Conuſees, and the Reſidue 
for the Repatations of the Houſes, (which he himfelf was not bound to repair) by the Com- 
mand of the Conuſee, 46 Ed. 3. 33.6. Bro. Condition 32. Audita Querela 6. | 
If a Leaſe be made by Deed, rendering Rent, upon Condition: It is a good Performance, 
that by Accord the Rent ſhould be recouped for the Table of the Leſſor. 47 Ed. 3. 24. B. 
Bro Condition 228, Covenant 13. | 
III deliver Money to another without Deed to my Uſe, and make a Defeaſance by Deed 
to pay a leſs Sum: If I accept Corn in Satisfaction without Dced, this is not any Diſcharge. 


Contra 18 Ed. 3. 39.6. Roll. Abr. 456. 5 Vin. 254. 5 


If the Obligee accepts the Thing to be done after the Condition is broke; yet this is not 

a Diſcharge of the Obligation without Deed. 46 Ed. 3. 29. 5. 47 Ed. 3. 14. Contra 
18 Ed. 3. 58. ö. Bulſt. 39. | = | 

If the Condition be to ſtand to an Award to be made ſuch a Day; if at the Day no Award 
is made, but the Arbitrators, by Aſſent of Parties, appoint another Day to do it, and make 
it at the Day, yet he is not bound to perform it. 43 Ed. 3.9. Fitz. Barre 224. 

If a Grantee of an Annuity, Pro conſlio impendendo, promiſes the Grantor to come to a 
certain Place at a certain Day to give him Counſel: If he does not come at the Day there, 
yet the Condition is not broke, for he is not bound by the Condition to go there, and this 

cannot alter it. 21 Ed. 3. 7. 6. Roll. Abr. 457. 5 Vin. 254. | 
If the Condition of an Obligation be to pay 100 Marks at a Day, and at the Day the 
Obligor and Obligee account together at another Place, and becauſe the Obligee owes to the 
Obligor 2017. by another Contract, the Obligee allows the 204. in Payment of the 100 Marks: 
This is a good Satisfaction of the Condition, for this is all one as if the Obligor had paid 
the Obligee, and he had repaid him. This is a Payment by way of Retainer. Roll. Abr. 
471. Co. Lit. 213. 5 Vin. 288. „ | 
If the Obligee and Obligor, before the Day of Payment of the Money to be paid by the 
Condition, agree together, that the Obligor ſhall do ſeveral particular Things, as, amongſt 
other Things, to aſſign his Intereſt in the Form of the Cuſtoms of French Wines, and he pleads, 
that he did all in particular, ſhewing how, and it appears to the Court that he could not 
by Law aſſign his Intereſt in the ſaid Cuſtoms, they being in Covenant only; though the 
Obligee had enjoyed them accordingly, yet this is not any Diſcharge of the Obligation, in- 
aſmuch as this is like an Accord; ſo that all ought to be performed, otherwiſe it is not good, 
. becauſe the Obligee has not any Remedy for that which is not performed. Roll. Abr. 471. 
Cro. Car. 193. 5 Vin. 288. Z | | | 

If an Obligation or Feoffment be conditioned for the Payment of Money at a certain Time 
and Place; a leſſer Sum cannot be paid at the Time and Place in Satisfaction thereof, be- 
cauſe it is apparent that a leſſer Sum of Money cannot be a Satisfaction of a greater. Co. 
Lit. 212. 5. 5 Co. 117. 4. Mer 47, 077. ITE 

But if the Obligee or Feoffee accepts a leſſer Sum before the Day, or at another Place; 
this is a good Satisfaction. Co. Lit. 212. 4. | 

Or if the Obligee or Feoffee at the Day receives Part, and thereof makes an Acquittance 
in full Satisfaction of the Whole; this is ſufficient, becauſe the Deed amounts to an Acquit- 
tance of the Whole. Co. Lit. 212. 5. | 
If the Condition of an Obligation be to pay 207. at a Day, and a Stranger ſurrenders a 
Copyhold to the Uſe of the Obligee in Satisfaction of the 201. which the Obligee accepts: 
This is a good Satisfaction and Diſcharge of the Obligation, Roll. Abr. 47 1. Cro Eliz. 541. 


5 Vin. 297. ' 
(MM) What will excuſe the Performance of a Condition, 
1. Ads of Cod. 


FF a Condition, which was poſſible at the making thereof, becomes impoſſible by the Act Ads of God. 


A of God, the Obligation is diſcharged. Roll. Abr. 449, 45 1. Co. Lit. 206. a. 5 Vin. 228, 235. 
As if a Man has Liberty to perform a Condition till a certain Day; if it after becomes 

impoſſible by the Death of any Perſon before the Day, the Obligation is ſaved. Dubitalur, 
14 Ed. 4. 3. Bro. Condition 155. Roll, Abr. 451. 5 Vin. 235. 

If a Man be let to Mainprize, it is a good Plea at the Day when the Manucaptors ought 
to have the Body, Sc. for the Manucaptors to ſay, that he who was let to Mainprize was 
dead before the Day, ſo that that they could not have his Body at the Day. 21 Ed. 4 70. b. 

Curia, contra 21 Ed. 3.51. B. ſcilicet, that this cannot be averred by the Manucaptors ; but ic 

_-ought to come in by Return of the Sheriff, upon a Capias againſt him and the Manucaptors. 

Koll. Abr. 449, 431. OE | : | 
Se | | , ok But 


Condition. 


But it is clear by theſe Books, that his Death excuſes the Manucaptors. Bid. and Cre. 
Eliz. 199. 2 Leon. 101. | | | | 
if A. agrees with B. to give him eight Marks to ſerve him three Years, and becauſe he 
has not the Money ready, in Surety of Payment he enfeoffs him of Land in Fee, upon Con- 
dition to continue till the eight Marks are paid, &c. and after A. dies within three Weeks 
after this Agreement, yet his Death ſhall not excuſe the Payment of the eight Marks; for 
the Heir cannot enter before Payment thereof, or raiſing thereof out of the Land. 21 Ed. 
3. 11. 3. 21 A/. pl. 18. Fitz, Afſ. 102. Bro. Condition 106. Bro. Aſſiſe 229. Roll. Abr. 
449. 5 Vin. 228. | | | | | 
If A. recovers a Debt againſt B. in Banco, and B. brings a Writ of Error, and finds Manu- 
captors to proſecute with Effect, and after dies before the Return of the Writ : This Act of 
God will excuſe the Manucaptors. Roll. Abr. 449, 450. 5 Vin. 229. Roll. Rep. 329. 
If a Man becomes Bail for another in an Action, and after the Plaintiff recovers againſt 
the Principal, and the Capias againſt him is returned Non eſt invenlus, and this is filed, and 
after the Principal dies before any Scire Facias ſued againſt the Bail; yet this ſhall not ex- 
cuſe the Bail, inaſmuch as he died after the Capras returned and filed, (yet it ſeems, that 
after this, and before the Return of the Scire Facias, the Bail is excuſed de gratia, by bring- 
ing him in). Roll. Abr. 450. 5 Vin. 229. | | | 
* But it had been otherwiſe if he had died before a Capias returned or filed. id. | 
5 If a Man covenants to do a Thing certain before a certain Time: Though it becomes 
impoſſible by the Act of God, this ſhall not excuſe him, inaſmuch as he has bound himſelf 
preciſely to do it. id. 5 Vin. 229. * 

If a Man for a certain Conſideration given by A. aſſumes to deliver to A. certain Goods 
in London: Though he after puts the Goods into a Boat to carry to London accordingly, and 
in going, the Boat is overturned by the Violence of the Tempeſt and Water, yet this ſhall 
not excuſe him in an Action upon the Caſe upon this Promiſe. id. : 

If a Man covenants to build an Houſe before ſuch-a Day, and after the Plague is there 
before the Day, and continues there till after the Day: This ſhall excuſe him from the 
1 c Breach of the Covenant for the not doing thereof before the Day, for the Law will not com- 
4 pel a Man to venture his Life for it, but he may do it after. Roll. Abr. 450. 5 Vin. 229. 
| If the Condition conſiſts of two Parts in the Disjunctive, in which the Party has an Elec- 
j | tion which of them to perform, and both poſſible at the Time of making the Condition, and 
f one becomes impoſlible afterwards by the Act of God: This ſhall excuſe the Performance 
bi: of that and the other alſo, for otherwiſe his Election ſhould be taken away by the Act of 
l; | God. 5 Co. 22. The Condition being that if B. ſhould alien his Wife's Lands, if then he 
ft purchaſed other Lands of as great Value to his Wife and her Heirs, or ſhould leave her the 
W Value by his Will, then the Bond ſhould be void; and he aliened his Wife's Lands, and 
1 before any Purchaſe made, the Wife died, living B. Cro. Eliz. 398. i 
70 If a Condition conſiſts of two Parts, of which one was not poſſible at the making of the 
Condition to be performed, he ought to perform the other. 21 Ed. 3. 30. 5 Co. 22. Cro. 
Eliz. 780. = 5 . 

As if the Condition be to enfeoff J. S. or his Heirs, when he comes to ſuch a Place: He 
is bound to enfeoff J. S. when he comes, becauſe the other is not poſſible, for he cannot 
have Heir during his Life, and ſo he had not any Election. Did. 

If the Condition of an Obligation be to make an Aſſurance of certain Land to the Obligee 
and his Heirs, and after the Obligee dies, yet he ought to make the Aſſurance to his Heir, 
for this Copulative, and his Heirs, ſhall have the Signification of a Disjunctive. Roll. Abr. 
450. Brownl. 72. Palm. 552, 553. Jon. 180. | 3 | 

If the Condition of an Obligation be to enfeoff two before ſuch a Day, and one dies be- 
fore the Day, yet he ought to enfeoff the other. Roll. Abr. 451. N. Bendl. 35, 

If the Condition of an Obligation be, that whereas a Marriage is intended between A. and 
B. if the ſaid Marriage takes Effect, and if B. the Wife ſurvives A. and does not receive 
30ol. of A. by his Will, or by the Cuſtom of London, within three Months after the Death 

of A. that then if the Obligor pays to B. or her Executors 500/. within ſix Months after, the 
Obligation ſhall be void: And after the Marriage takes Effect, and B. ſurvives A. and dies 
within three Months, without receiving any Thing of the ſaid 300 J. by the Will of A. or 
by the Cuſtom of London; the Death of B. within the three Months ſhall not excuſe the Obli- 
gor from paying the go J. to the Executors of B. becauſe it is not any disjunctive Condition, 
of which the Obligor has any Election to do the one or the other. But the Condition is, 
that if a Stranger pays ſo much within a Time, that he himſelf will pay another Sum; ſo 
| that the Death of the Party who is to receive from the Stranger ſhall not excuſe? the Obligor. 

| Roll. Abr. 451. 5 Vin. 430, 431. S. C. Jon. 171. Palm. 513, 516. adjudged contra. And ic 


was ſaid, that there was no Difference when the Election is in a Stranger, or in the Obligor. 
I | | If 
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If A. enters into a Bond to B. conditioned that C. ſhall perform an Award to be made 
between B. and C. and it is awarded that C. ſhall pay to B. 107. at Michaelmas and 10l. at 
L.ndy-day, and C. pays the 1o/. at Michaelmas, and dies before Lady-day ; yet becauſe the 
Sum awarded is a Duty, it is as if the Condition of a Bond had been tor the Payment of 
the Money, and if not paid, the Bond is forfeited. 2 Leon. 155. Cro. Eliz. 10. | 

But if the Condition of an Obligation be, that the Obligor ſhall enfeoff the Obligee at 
ſuch a Day, and before the Day the Obligor dies, and the Land deſcends to his Heir, the 
Condition is become impoſſible by the Act of God, and the Performance thereof excuſed, 
2 Leon. 138. | | | „ | 

e Condition be to enfeoff J. S. within a certain Time, if J. S. dies before the Time 
be paſſed, the Obligation is diſcharged. 8 H. 4.14. | | | 

If two be enfeoffed to reinfeoff, and one dies, the Survivor ought to perform it, and may. 
41 Ed. 3. 17. B. 2 Co. 79. | 8 . | | 
But if the Feoffee to reinfeoff dies before the Feoffment, the Condition is broke, for he 
js to perform it, and ought to do it during his Life. 2 Co. 79. 

But if the Condition had been, that the Feoffee, or his Heirs, ſhould reinfeoff, and he 
dies, his Heir may perform it. 2 Co. 79. | | : | 

If A. binds himſelf Apprentice to B. for ſeven Years, and B. enters into a Bond to A. 
conditioned to pay A. his Executors or Aſſigns 10. at the Time of the End or Determination 
of his Apprenticeſhip; and A. ſerves fix Years, and then dies, the Money ſhall not be paid 
to his Executor. Brown. 97. T5 | 


2. Alls of the Parties. 


If a Condition be to enfeoff the Obligee; though the Obligee diſſeiſes him of the Land, Ads of him 


yet this does not excuſe the Performance of the Condition, for he may re-enter and perform 3 * po 
ave tne - 


vantage. 


it notwithſtanding. 2 Co. 59. 8 Co. 92. 3 | 
If the Condition of an Obligation be, that the Obligor ſhall enfeoff the Obligee of the 
Land before ſuch a Day, and after before the Day the Obligee diſſeiſes the Obligor, and 
keeps it with Force till after the Day, ſo that the Obligor cannot enter: This will excuſe the 
Performance of the Condition. 8 Co. 92. Co. Lit. 206. 
If a Leaſe be made upon a Condition that the Leſſee ſhall not permit or harbour any 
Whore within the Houſe to him let, and that if he ſuffers ſuch a Woman to ſtay there for 
fix Weeks after Warning, Sc. it ſhall be lawful for the Leſſor to enter; and after the Leſſee 
| ſuffers ſuch a Woman to be there, and Warning is given him by the Leſſor: Although 
after the Leſſor commands the Woman to ſtay there ſix Weeks, yet this ſhall not excuſe 
the Performance of the Condition, becauſe the Leſſor did not do any Act; and notwithſtand- 
ing the Command, the Leſſee might have removed her. 35 H. 6, Barr 162. 8 Co. 91. b. 

But in the ſaid Caſe, if the Leſſor ouſts the Leſſee, and with Force, and againſt the Will 
of the Leſſee, puts in the Woman, and violently makes her Stay there with Force, .agaioſt 
the Will of the Leſſee, for ſix Weeks: This ſhall excuſe the Performance of the Condition. 

35 H. 6. Barr 162, 8 Co. 92. .. 1 

> If a Bond be conditioned to procure a Marriage between the Obligee and B. before a 
certain Day, and before the Day the Obligee calls B. a hore, and tells her, If he marries 
her, he will tie her to a Poſt; by Reaſon whereof the Obligor could not procure B. to 
marry him: This will excuſe the Non-performance, but then it muſt be ſhewed in Pleading, 
that the Obligor did what he could to procure her to marry, Sc. Cro. Eliz. 694. 

If a Man be bound to build a Houſe, Sc. he is excuſed if the Obligee will not ſuffer him 
to build it; for he cannot come upon the Land without his Will. Roll. Abr. 453. 5 Vin. 244. 

[f a Condition be to repair an Houſe; he is excuſed thereof, if a Stranger by the Com- 

mand of the Obligee himſelf diſturbs him, and will not ſuffer him to do it. Roll. Ar. 453. 
e 5 | | | 5 | 
| b If a Condition be to erect a Mill, and after he comes to the Obligee, and ſays all is ready 
for the Erecting thereof, and demands of him when he ſhall come with the Mill to erect it: 
If the Obligee ſays he will not have the Mill, and entirely diſcharges him of the Mill, this 
ſhall excuſe him of the Performance. Roll. Abr. 453, 454. 5 Vin. 244. 

If two are bound in a Statute, with a Defeaſance that they two ſhall make ſuch Aſſurance 
as ſhall be deviſed, Sc. if an Aſſurance be tendered to one, and he refuſes to ſeal it, the 
Condition is broke for both; for he need not requeſt both at one Time. Roll. Ar. 454. 

- Gro. Eliz. 655. 5 Fin, 245. | | 


If A. is bound to B. that F. S. ſhall marry J. G. before ſuch a Day, and before the Day 

B. marries her: He ſhall take no Advantage of the Condition, becauſe by this Means it 
could not be performed. Co, Lit. 206. . | 85 

| | 4 L : If 
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Condition. 


If a Man makes a Feoffment in Mortgage, upon Condition to be wad upon Payment of 
Money by the Feoffor, &c. to the Feoffee at a Day: If at the Day the Feoffee is out of the 
Realm, the Feoffor is not bound to ſeck him, or to go out of the Realm to him; and there- 
fore becauſe the Feoffee is the Cauſe that the Feoffor cannot tender the Money, the Feoffor 
may enter into the Land as if duly tendered. Co. Lit. 2 10. 6b. 

It A. leaſes to B. for Years, upon Condition that if B. pays Money to A. or hi: is Heirs at 
a Day, that B. ſhall have the Fee; and before the Day, A. is attainted of Treaſon, and exe- 
cuted : Now though the Condition became impoſſible by the Act and Offence of J. yet B. 
ſhall not have a Fee, becauſe a precedent Condition to increaſe an Eftate mult be peformed, 
and if it becomes impoſſible, no Eſtate ſhall riſe. Co. Lit. 218, a. 

A. entered into a Bond to B. conditioned to fave B. harmleſs from a Bond made to C. for 
Payment of 1007. at a Day and Place, and at the Day of Payment A. was going to the Place 
to pay it, and B. by Covin cauſed A. to be impriſoned till after Sun-ſer, to the Intent the 
100. ſhould not be paid. This being pleaded to an Action of Debt upon the Bond, it was 
adjudged upon Demurrer that ſuch a bare Surmiſe was no Bar. Cro. Eliz. 672. 

If the King grants a Reverſion in Tail, upon Condition that if the Grantee pays 205. at 
the Receipt of the Exchequer, c. the Grantee ſhall have a Fee: If afterwards the King, 
under his Great Seal, refuſes to receive the Money, -yet it the Grantee tenders it at the Re- 
ceipt of the Exchequer, he ſhall gain a Fee; for the King by no Means can countermand | 
or hinder the Increaſe of the Eſtate in ſuch Caſe. 8 Co. 76. 5. 2 Brownl. 252. 

If the Condition of an Obligation be, that the Obligor ſhall pay 101. to the Obligee, 
which is for the Rent of certain Land, and the Obligee enters upon the Land, and fo ſuſ- 
pends the Rent, yet this ſhall not excuſe the Payment; for it is but a Recital that it was 


for Rent, and not material. Hob. 130. So if mY Pleading ir had been applied to the 


Acts of the 


Obligee. 


Leaſe, Cc. 
If the Condition be to do a Collateral Act, and not to pay Maney; which is the Nature 


of the Principal; if the Obligee refuſes it at the Day, this diſcharges the whole Obligation. 


Roll. Abr. 455. Co. Lit. 207. a. 5 Vin. 248. 


If the Condition of an Obligation be, that the Obligor, being a Parſon, ſhould reſign to 
the Obligee within a certain Time, for a certain Penſion, as they ſhould agree : The Obligee 
ought to agree for the Penſion, and tender a Deed thereof to the Obligor before he is bound 
to reſign. Roll. Abr. 458. 5 Vin. 297. | 

If an Annuity is granted till he is Promoted to a Benefice by the Grantor: If the Gran- 
tee after accepts a Benefice from another, and after the Grantor proffers him a Preſentation 
to his Benefice, and he refuſes, the Annuity is determined, 17 Ed. 3- 11. Dubitatur, 
Roll. Abr. 458. 5 Vin. 257. 

Where a Rent is to be paid upon Condition at a certain Day, he cannot enter for the 
Condition broke before a Demand of the Rent. Co. Lit. 201. b. 

And the Demand ought to be at the Day, and it is not ſufficient after, Contra 20 H. 6. 
30, 31. Roll. Abr. 458. 5 Vin. 257. 

Where a Rent is reſerved to be paid upon Condition at a certain Day, the Leſſor . | 
to demand it at the Day, otherwiſe the Performance of the Condition is ſaved, although the 
Leſſee was not there ready. Contra 4 H. 6. 9. Koll. Abr. 458. 5 Vin. 258. 

If the Condition of an Obligation be to pay a Sum at a certain Day, the Obligor ought 
to tender it without any Demand. 20 H. 6. 30. 2 Ed. 4. 3. b. 8 Ed. 4. 1. Noll. Abr. 458. 

Vin. 258. 

: If I am bound to be attendant upon you at all Times when you come to your Manor of D. 
I ſhall be bound to take Notice when you come to your Manor of D. at my Peril, without 
any Notice given by you. 8 Ed. 4. 1. O. Fitz. Arbitrament 15. Roll. Abr. 458. 5 Vin. 258, 

If the Condition of an Obligation be to ſtand to the Award of J. S. Sc. who awards a 
certain Thing to be done to another at a Day, he ought to perform it at his Peril, without 
any Notice given by any other. 8 Ed. 4. 1. Roll. Abr. 458. 6 Vin. 258. 

A. made a a Deed of Feoffment of Lands in ſeveral Counties, dues: the 15th of Oeer, 
4 Mar. upon Condition the Feoffee ſhould reinfeoff him of the Lands within twenty Days 
after the Date of the Deed ; and yet becauſe A. made his Feoffment but of Part within the 
twenty Days, it was held the. Condition was not broke, though all was not re- conveyed 
within the twenty Days, according to the Letter of the Condition, which is entire; for it 
was the Fault of A. that it was not conveyed, without which it could not be re-conveyed. 
Hob. 24. 

If the Condition be, that the Son of the Obligor ſhall ſerve the Obligee for ſeven Years: 
If he tenders his Son, and the Obligee refuſes, it is no Forfeiture, Koll. Abr. 453. 5 Vin 250. 

Where the Condition is to deliver a Releaſe to the Obligee, it is not enough to ſay, 


That it was written and Wax affixed to it, and that he was ready to ſeal and deliver it, 
| | but | 


Ch. 5. F. 6. Condition. 

but that the Obligee refuſed to accept it; for he ought to have done all that he could, and 

he might have ſealed it notwithſtanding. 2 Roll. Rep. 238. 
If A. is obliged to B. and the Condition is, that the Son of A. ſhall ſerve B. for ſeven 

Years: If B. takes him, and after within the Term commands him to be gone from him, | 

the Obligation is not forfeited. 22 Ed. 4. 26. Roll. Abr. 455. 5 Vin. 250. | -. 
If the Condition of a Bond be, that the Obligee ſhall peaceably enjoy certain Copyhold 

Land without the Interruption of any, and after the Lord enters for a Forfeiture by Non- 


payment of the Rent according to the Cuſtom, yet the Obligation is not forfeited, for this 
was the Neglect of the Obligee himſelf. Roll. Ar. 455. 5 Vin. 250. 16 
0 


If the Obligor pays Part of a ſmai! Sum contained in the Condition at the Day, without Acts of both 
any Mention of the Reſt, yet the whole Obligation is forfeited. Roll. Ar. 455. 5 Vin. 25 f. Obligorſ and 
If the Condition be, that he ſhall not diſturb the Obligee in certain Land leaſed to him; Obligee. 
yet if he ſurrenders to the Obligor, this is a good Diſcharge of the Obligation. Bid. 
If A. leaſes Lands to B. for ſeventeen Years, and after B. enters into an Obligation to A. 
conditioned to pay an annual Rent to C. for tHe Term of ſeventeen Years, if C. lives ſo 
long; and the ſaid B. or his Aſſigns, or any claiming under him, ſhall or may ſo long en- 
Joy the ſaid Land, and B. after ſurrenders to A. yet he muſt continue the Payment of the 
Rent, becauſe meerly Collateral, and to be made to a Stranger. Poph. 39, 40. Cre. Eliz. 
313. Orten 104. Moor 597. pl. 815. ; 
But if the Condition had been, that C. during the Term ſhould hold Part without the In- 
terruption of B. or his Aſſigns; if after the Surrender A. had interrupted him, B. ſhould 
not have forfeited his Bond, for that the Obligee ſhould not take Advantage of his own Act. 
Poph. 40. Owen 104. Cro. Eliz, 313. | | 
If A. in Conſideration of 10/7. given to him by-B. aſſumes to pay 207. when ſuch a Ship, Where want 
| which was ready to go from D. to Hamburgh beyond the Seas, ſhould go from D. to Ham- eee, 
0 burgh, and return to the ſame Place, ſcilicet, to D. aforeſaid: He ought to pay the 207. eta 
upon the Return of the Ship, without any Notice given by the Obligee, for he has taken 
upon himſelf to pay it at his Peril upon the Return of it. Roll. Abr. 469. 5 Vin. 284. 
If A. promiſes B. in Conſideration that B, will permit A. and C. to enjoy a Tavern in 
Sturbridge Fair during the Fair, to pay to B. 100. for the Uſe of the Tavern; and alſo that 
before the End of the Fair he will pay all ſuch Money as B. ſhall diſburſe for Wine and 
Beer for the ſaid A. and C. during the Fair aforeſaid, to be expended in the ſaid Tavern. 
In an Action upon this Promiſe, after the End of the Fair, if the Plaintiff does not aver, that 
he gave Notice before the End of the Fair how much he had diſburſed for Wine and Beer 
for them to be there expended: This is not good, though he avers how much he diſburſed 
for it; and a Demand thereof after the Fair is not ſufficient; for A. could not know how 
much he had diſburſed without Notice, and Notice thereof after the Fair is not ſufficient, 
inaſmuch as it is to be paid for by A. during the Fair. Roll. Abr. 469, 470. SH. 172. 
Vin. 284. | | | 
? If A. and B. agree and promiſe to marry one with another, and after B. the Man pro- 
miſes A. in Conſideration that ſhe will diſengage him of his ſaid Promiſe, he will give her 
10007). In an Action by A. againſt B. for the 1000 J. if A. avers, that ſhe after the ſame 
Day Exoneravit ipſum (Anglice, did diſengage) of his ſaid Promiſe, and yet he has not paid 
the 10007. this is a good Averment of the Performance of the Promiſe, without alledging 
any Notice given to B. of the Diſengagement; for it ſhall be intended prima facie that this 
Diſengagement was made to B. himſelf, and not in the Abſence of B. for it ſhall be a full 
 Diſergagement made to the Perſon of B. ſo that he ſhould have his Liberty to marry any 
other. Noll. Abr. 470, Stiyl; 295, 303, 304. 5 Fin. 28% ð : 
If A. promiſes B. a Woman, that if ſhe will leave her Father's Houſe, and come to his 
Houſe, that he will marry her: In an Action by B. againſt A. upon this Promiſe, if ſhe 
avers, that ſhe has left the Houſe of her Father, and come to the Houſe of A. and there 
 obtulit to marry him, and yet the ſaid A. did not marry her; this is a good Averment that 
B. had Notice thereof, for by the obtulit to marry the Defendant, is intended that ſhe 9414777 
herſelf to the Perſon of the Defendant himſelf, inaſmuch as this is a perſonal Act to be done 
| between them. Roll. Abr. 470. Shl. 263, 273. 5 Vin. 285. | þ 
1 If A. and B. levy a Fine to the Uſe of A. in Fee, if B. does not pay 105. to A. > een" 
| mas after, and if he does pay, then it ſhall be to the Uſe of A. for Life, and after to B. in 
Fee, and after B. dies before Michaelmas: The Heir cf B. ought to take Notice of this Con- 
dition at his Peril; ſo that if he does not pay the 10s. at Michaelmas, A. ſhall have the Land 
abſolutely in Fee, for A. is not bound to give him Notice, nor is any other appointed by the 
Law to give Notice in this Caſe, and therefore he ought to take Notice thereof at his Peril; 
for he is as privy in the Law to the Eſtate limited by the Fine and Indenture of Uſes as the 
Anceſtor himſelf, and the Anceſtor had Power to give the Land abſolutely, and divers 
Times in ſuch Caſe it is not known who is Heir. Roll. Ar. 469. 5 Vin. 284. 1 
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Condition. 


Where Ab- = a Thing be to be med by a Condition, which cannot be kw e the | 
* Preſence of the Obligee; there his Abſence ſhall excuſe the Performance. 12 H. 4. 23. 6. 


Roll. Abr. 457. 
If a Condition be to make a Feoffment to the Obligee; if the Obligee be not preſent at 


the Time, the Performance is excuſed. id. 

If a Rent be reſerved to be paid at a certain Day, upon Condition: If the Leſſee be ready 
at the Day, and none comes for the Leſſor, this will excuſe the Performance of the Condi- 
tion (and here the Leſſor ought to demand). Contra 4 H. 6. 9. Bro, Entry Congeable 39. 

As if the Condition be to enter into a Statute to the Obligee: If the Obligee be abſent at 
the Day, yet becauſe it may be performed in his Abſcuce, he ought to do i it. 12 H. 4. 23. b. 


Otherwiſe econtra, 12 H. 4. 24. 5. Roll, Abr. 4 


If a Condition be to take an Eſtate to hiſt for 1 Remainder to another, who is 
privy to the Condition, and 1s to have Benefit by the Obligation at a certain Day: Though 


he in Remainder be not there at the Day, yet it is forfeited if it is not taken accordingly ; . 


for this may be performed notwithſtanding his Abſence. 40 Ed. 3. 12. Roll. Ar. 497. 

But in this Caſe if the Condition had been alſo, that he in the Hinder ſhould be pre- 
ſent at the Day; his Abſence would excuſe the Performance of the Condition, ſcilicet, of the 
taking of the ner, and of the Sa: to himſelf alſo. "wn 40 Ed. 3. 12. Roll. 


Abr. 458, 
.- Es 
3. Ads of a Stranger. 


A. and B. ſubmit themſelves to the Award of C. and A. enters into an Obligation to c 
to ſtand to the Award, and ſo B. alſo, and C. awards A. to pay 105. to B. who tenders it, 
and B. refuſes; the Obligor is excuſed, becauſe B. is not a meer Stranger, but privy, and 
ſo is the Obligee. 22 Ed. 4. 25. 5. Bro. Condition 182. Bro. Arbitrament 41. Roll, Abr. 
452. 5Vin. 239. 

"So if a. Recognizance, Bond, Sc. is made to A. to the Uſe of B. conditioned to pay 
Money, &c. to B. and B. refuſes, Sc. Cro. Eliz. 755. Cro. Jac. 14. | 
But if the Condition be, that the Son of the Obligor ſhall marry the Daughter of the Ob- 
ligee ; if the Daughter of the Obligee refuſes the Son, yet the Condition is forfeited, for the 


Daughter is a meer Stranger, and the Obligor has taken upon him that his Son ſhall marry 


her. Bro. Condition 182, Perk. $. 756. 5 Vin. 239. 
So if the Condition be to enfeoff a Stranger, who refuſes, yet the Condition is forfeited, 


Roll. Abr. 452. 5 Vin. 239. This is where he is a meer Stranger. Co. Lit. 209. a. Hut. 48. 
Minch 30. But it is otherwiſe where it is made to the Obligee, or any other for his el | 
Co. Lit. 209. a. 

Secus where the Condition is, that a Stranger ſhall enfeoff a Stranger. Co, Lit. 209. a. 

If there be a Feoffment upon Condition to enfeoff a Stranger; if the Stranger refuſes, yet 


the Condition is broke, becauſe the Intent was not that the Feoffee ſhould retain it. Rell. 


Abr. 452. 5Vin. 239. Co. Lit. 209. a. Leon. 266 2 Leon. 222. 
But otherwiſe it had been if the Condition was to make a Gift in Tail to a Stranger, and 


he refuſes; for there the Intent was, that he ſhould have the Reverſion. Roll. Abr. 452. 


Co Lit. 209. a. Leon. 266. 2 Leon. 222. 

So if the Condition be, that he ſhall grant a Rent-charge to a Stranger, and he refuſes, 
becauſe intended the Feoffee ſhould retain the Land. Co. Lit. 209. a. 

Regularly, if the Condition be to be performed by a Stranger, and he refuſes, the Obli- 
gation is forfeited, for the rouge: has taken upon him that the Stranger ſhall do it. Rell. 
Ar. 452. 5 Vin. 240. 

As if the Condition be, that my Son ſhall ſerve J. but if he will not my Obligation is:- 


forfeited. Roll. Abr. 453. 5 Vin. 240. 
If the Condition of an Obligation be, that whereas the Obligor and Obligee are jointly 


ſeiſed of the Office of the Court of Admiralty: If the Obligor ſhall permit the Obligee to 


uſe the ſaid Office, and to take the Profits thereof only to his own Uſe during his Life, with- 
out Interruption made by the Obligor, then, &c. although after the Admiral dies, and the 

new Admiral grants the ſaid Office to a Stranger (as he may by Law) and he interrupts and 
ouſts the Obligor, yet if the Obligor after this arts ant the Obligee alſo, the Condition is 


broke. Bid. 5 Vin. 240. 
If A. is bound to B. to pay 10 J. to C. if A. tenders it to C. and he refuſes, the Bond is 


forfeited. Co. Lit. 208. B. 

Otherwiſe if bound to pay it to the Obligee, or bis Aſſigns, and the Obligee appoints C. 
to receive it as his Aſſignee, and it is tendered to C. and — «bs him. Dal. 38. | 
| II 


1 


If A. diſſeiſes B. and after leaſes to C. for Years, and C. covenants, at the End of the Term, 
to leave and yield up the Tenements well repaired to A. and after B. enters, Sc. C. is ex- 
cufed. Crs. Eltz: 656. Nay 9h. Et 8 ; | 
If the Condition of an Obligation be, that the Obligee ſhall in Micbaelmas Term next give 7 
unto the Obligor, &c. ſuch Releaſe as by the Judge of the Prerogative Court ſhall be thought b=_ 
meet: The Obligor ouglit to procure the Judge to deviſe and direct ſuch Releaſe; for the 
Judge is a Stranger to the Condition, and the Condition is for the Benefit of the Obligor, 
and he has taken upon him to perform it at his Peril. 5 Co. 23. 3. Moor 645. pl. 892. 
Cro. Eliz. $64. Lit. Rep. 13, 14. Lev. 191. Sid. 313. | AD 
Ss if the Condition of an Obligation be, that a Stranger ſhall releaſe all the Right which 
he has, or-pretends to have, in a certain Manor, the Obligor muſt procure him to make a 
| Releale de facto, though he has no Right. Sand. 215, 216. : | 
If A. leaſes his Land for forty Years, rendering Rent, and deviſes the Reverſion to J. S. in 
Tail, Sc. provided that B. and his Wife ſhall have the Rent to their own Uſe till J. S. comes 
of Age, upon Condition that B. and his Wife, within three Months after his Death, enter 
into a Bond to his Overſeers for the Payment of 34 J. per Ann. in ſuch Penalty, and as his 
Overſeers ſhall adviſe, and A. dies: B. and his Wife muſt give Notice of this to the Over- 
feers, and at their Peril procure them to adviſe, Fc. Winch 26, 69. | 


Ads of the Law. 


If an Annuity be granted upon Condition that the Grantee ſhall be Attorney of the Gran- Acts of the 
tor in all Pleas: If he afterwards be made Sheriff, yet this ſhall not excuſe him from the Per- Law. 
formance of the Condition, but he ought to be his Attorney, otherwiſe the Condition ſhall 

be broke. 5 Ed. 2. Annuily 44. Roll. Ar. 451. 5 Vin. 234. 
If A. deviſes Land to B. and his Heirs, upon Condition that he, his Heirs and Aſſigus, 
with the Iſſues and Profits of the Land, ſhall pay yearly ſo much for certain charitable Uſes, 
and dies, and after the Deviſee dies, his Heir within Age, and in Ward to the King, the 
Payment ſhall be excuſed during the Time the King has him in Ward for by the Intent of 
the Condition, the Payment ought to be made with the Iflues and Profits, which are tranſ- 
ferred by Act in Law to the King. Lid. Hard. 10, 11, 16. 3 Bulſt. 58, 59. 
Hut it had been otherwiſe if the Money had not been limited to be paid out of the Profits 
of the Land. Cro. Fac. 374. Roll. Rep. 198, 199. | y 
If a Recognizance be conditioned for the Appearance of B. at the next Aſſiſes held for the 
County of S. and before the next Aſſiſes B. ſues a Certiorari out of the King's Bench, to re- 
move the Recognizance, and at the next Aſſiſes delivers the Certiorari to the Judge; yet this 
does not excuſe his Appearance, for though the Certiorari was the Command of the King, 
vet the Purchaſe thereof was the Act of B. and he could by no ſuch Slight ſave his Recog- 
nizance. Yelv. 207. , 
If the Condition of an Obligation be, to deliver a certain Thing to the Obligee bought 
by him from the Obligor, it is not any Diſcharge that a Stranger recovered it from him af- 
ter. Noll. Abr. 452. 5 Vin. 237. | . 
If a Man be bound in a Recognizance in Court for the Appearance of another in a Scire 
Facias, he ſhall not avoid this Recognizance by a Saying, that he that ought to appear was 
impriſoned at the Day. Bid. 5 Vin. 237. => 
But in ſuch Caſe, at the Day of Appearance, if the Manucaptors come and ſhew it to the 
Coort, and the Court of Curteſy do not record the Default, but ſend to the Gaoler to cer- 
tify whether he be impriſoned, and for what; by this Way he ſhall have Advantage of the 
Impriſonment to avoid the Recognizance. 22 Ed. 4. 27. Bro. Condition 182. 
If there be a Conſtitution upon a Penalty in Parliament, that F. S. ſhall render himſelf in 

B. R. within a certain Time: If he renders himſelf to the King within the Time where he is 

impriſoned until the Time is paſt, he has forfeited the Penalty, becauſe it was his Folly 

to render himſelf where he ought not. Bro. Parliament 11. | | 
If there be a Conſtitution made in Parliament, upon a Penalty that J. S. render himſelf 
before the Juſtices in B. R. within a Quarter of a Year after Proclamation made: If Procla- 
mation be made Termino Paſche, ſo that the Quarter of a Year is paſſed before Michaelmas 

Term, yet if he does not render himſelf within a Quarter, he ſhall forfeit the Penalty. Bid. 


| Ch. 5. F. 6. 317 


(NN) What Things will diſpenſe with a Condition. 


F a Condition be to recover certain Land againſt J. S. and thereof to enfeoff another, who Acts of him 
is Party to the Obligation: If he to whom the Feoffment is to be made accepts the Feoff- 2 have 

ment of the Land before any Recovery had by the other, the Condition is performed, becauſe Gs On 
Vol. I. | | | 4 M | | | h 15 
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Condition. | 


A Stranger. 


he has Iipenſed with the Condition. 39 Ed. 3 3. 3, 53 6. . -Bat e for . by has | 


diſſeiſed J. S. But it is there ſaid, that it ſhall be intended that he himſelf was ſeiſed there- 
of. Roll. Abr. 453. 5 Vin. 242. 


If a Leaſe for Years be made upon Condition not to alien wider Licence, and alter the 


Leſſor licences the Leſſee to alien, and dies before any Alienation; yet the Leſſee may alien; 


for the Death of the Leſſor is not any Countermand, for this was executed on the Part of | 


the Leſſor as much as could be. Co. Lit. 52. 6. 


( 00) Who may 4 iſpenſe wi ith, a Condition. 


Strangers to the Obligation) for the Life of C. and the Obligor, at the Requeſt of A. ſur- 


renders it to the Uſe of A. &c. to the Uſe of ſuch Perſon as he ſhall nominate : This is not 
any Performance of the Condition, for A. who is a Stranger, cannot diſpenſe with the Condi- 


tion, nor by his Agreement alter the Thing to be done ; but he __ to take it as the Con- 
dition limited it. Koll. Abr. 457. 5 Vin. 256. Vide Co. Lit. 219. A | 


(Pe) In what Caſes the e or Extinguiſhment of Part of a Condition ſhall | 


be of the Whole. 


F a Man leaſes for Years, upon Condition that the Leſſee or Eis Aſſigns mall not alien 
without Licence of the Leſſor; and after the Leſſor licences the Leſſee to alien to whom 
he pleaſes, who after aliens to J. S. the Condition is quite gone by this Licence; for by the 
Diſpenſation to the Leſſee, the Condition is utterly diſcharged as to the Aſſigns. 4 Co. 119. 


Cro. Eliz. 815, 816. For a Condition is to be ſtrictly taken; and by his Alienation with 
Licence the Condition is ſatisfied. Roll. Abr. 471. 5 Vin. 298. 
If a Man leaſes Land upon Condition that he ſhall-not alien the Land, nor any Part there- 


of, without the Aſſent of the Leſſor; and after he aliens Part with the Aſſent of the Leffor : 
He may after alien the Reſidue without his Aſſent, for all the Condition is gone by this, for 


it cannot be divided or apportioned. 4 Co. 119. 5 Vin. 298. 

If a Man be bound to build an Houſe, and the Obligor diſcharges one Poſt, he is diſ- 
charged of the Whole. Roll. Abr. 471. 5 Vin. 298. 

if a Man be bound to go with A. C. and D. 5 the Obligor diſcharges him 8 D. he 


is diſcharged by this from going with A. and C. though that which is diſcharged is for his | 


Advantage, for the Condition is intire. Jbid. 5 Vin. 298. 
So if the Obligation be to plough my Land i in ſuch a Town, and'I diſcharge him of Par- 


cel; this alſo diſcharges the Reſt. Bid. 


If a Man has a Power of Revocation, and he by his own Act extinguiſhes his Power of 
Revocation in Part, as by levying a Fine of Part; yet the Power of Revocation remains for 
the Reſidue, becauſe this 1 is in Nature of a Limitation, and not of Condition. Co. Lit. 2159 


237. a. Hob. 313. 
If A leaſes Land to hubs: upon Condition that they, dr any of them, ſhall not chow 


without Licence of the Leſſor; and after one aliens with the Licence of the Leſſor : This 
diſcharges all the Condition as to the other two alſo. Koll. Abr. 472. 5 Vin. 299. N 


32. Cro. Eliz. 8 16. 
If the Owner of a Ship covenants with B. that he will receive ſuch Lading as he ſhall ap- 


point at York by ſuch a Day, and then go with the firſt Wind to R. and there to unload and 
take in other Wares; and after B. diſcharges him from taking in Goods at Z. but that he 


ſhall receive his Lading at R. This Diſcharge of Parcel of the Covenant is not any Diſ- 
charge of the Reſidue. Roll. Abr. 472. 5 Vin. 299. 


If Leſſee for Years has Execution by Elegit of a Moiety of the Rent and Reverſion againſt 
the Leſſor, where the Leaſe is upon Condition; this is a Suſpenſion of all the Condition du- 


ring the Time of the Extent ; and though but a Moiety of the Rent is extended, yet the 
intire Condition is ſuſpended. - Moor 22. pl. 75. 
The like if a Stranger has Execution by Elegit. Moor 91. 20. 225. 71. pl. 193. Dal. 72. 
If a Man leaſes for Years, upon Condition that the Leſſee, bis Executors or Aſſigns, or any 


other who ſhall have the Term, ſhall not alien without Licence of the Leſſor, but only to bis Wife 


or Children, and the Leſſee deviſes the Term to his Wife, and dies ; the Wife cannot alien 
without Licence, for ſhe is reftrained by expreſs Words as well as the Leſſee, This Point 


was ſo adjudged between Thornhill and King, M. 41 & 42 Eliz. by three Judges, but Walm- 


i doubred, becauſe the Words are, That the Leſſee or his Aſſigns, & c. ſheuld not alien but 10 
his Wife or Children, and the Wife is not within theſe Words, for ſhe cannot alien to herſelf. 


Cro. Eliz. 757. The ſame Point is in Dyer 152. pl. 7. by ures Judges againſt two, but in 
2 What 


4 Co. 120. 6. the Opinion of the two Judges is cited as Law. 


F the Condition of an Obligation be to aſſure a Copyhold to 4. and B. his Wife (who are 


| 
f 
z , 


Ch. 5.6.6. Condition. | ET, 


() Wiat hall bios a Condition, and what not. 


BY a Grant of a Reverſion of Part of the Land, upon a Leaſe for Years, upon which a Aas by the 
Rent upon Condition is reſerved, all the Condition i is confounded, becauſe it is Penal, Reverſor. 
and therefore cannot be divided, and be muſt deſtroy his own Grant if the Condition ſhall re- 
main; alſo this Condition was reſerved Pon ſeveral Rents. 5 Co. 55. 5. Co. Lit. 215. 6. 

Leon. 27 
2 If the King grants Part of the Reverſiqꝑ, his Patente ſhall not take Advantage of the 
Condition, but the King by his Prerogative may, becauſe it remains in him. 5 Co. 55. Co. 
Lit. 21 | 

If a Man leaſes for Life. upon Condition, the en over; the Condition i is deſtroyed, 
for otherwiſe he deſtroys the Remainder which he has created. Roll. Abr. 472. 5 Vin. 305; 

So if a Man deviſcs for Life upon Condition, the Remainder to another; this deſtroys the 
Condition. 29 Aﬀ.. 17. 10 Co. 40. 5. who in 41. 6. cites 4 Ma. Per Cur. contra, 2 Ma, 
1277 57. becauſe it is made at the ſame Time. \ 

If a Man leaſes for Years upon Condition, and after leaſes for Years by Indenture to an- 
other, to commence preſently : This ſecond Leaſe has not given away the Condition, for it is 
but by Eſtoppel between the Parties. Roll. Abr. 472. 5 Vin. 305. 

If a Man leaſes for Years, upon a Condition to be performed on the Part of the Leſſor, 
and before the Time of the Performance of the Condition he leaſes to a Stranger for Years 
by Indenture : The Condition is not ſuſpended or deſtroyed, but may be performed notwith- 
ſtanding, for it is an Eſtoppel only between the Leſſor and ſecond Leſſee. Cro. El. 665. 

Owen 6 

But if a Man mekes a Feoffment upon ſuch Condition, and after levies a Fine to a Stran- 
ger, the Condition is gone. Cro. Eliz. 665. 

If the Reverſion of a Leaſe for Years be ſevered in any Part, the intire Condition reſerved Ads in Law, 
upon the Leaſe for Years ſhall not be deſtroyed, if the Severance be by Deſcent, Eviction, 
or Act of the Law; but it is otherwiſe if by the Act of the Party. Roll. Abr. 473. 5 Vin. 307. 

If a Man makes a Feoffment to the Uſe of himſelf for Life, the Remainder to another, 
Sc. with Power of Revocation, and after makes a Leaſe for Years, he cannot after revoke 
during the Leaſe. Did. But after the Leaſe expired he may revoke. Dubitatur, ibid. 

Yet per Coke C. J. If one makes a Conveyance with Power to make Leaſes, and with 
| 1 N revoke, if he makes a Leaſe he — notwithſtanding revoke for the Reſidue. Moor 

788. pl. 1087. | 
f But if the Leaſe be made for Life, it is doubted whether it only ſuſpends the Power, as a 
Leaſe for Years would do, or extinguiſhes it as a Feoffment. Vent. 42. 
If a Leaſe be made of two Acres, one of the Nature of Borough Engliſh, and the other at 
the Common Law, upon Condition, Cc. and the Leſſor, having Iſſue two Sons, dies; each 
of them ſhall enter for Breach of the Condition. Co. Lit. 215. 4. 


1 RR) What Hall be ſaid a Condition impoſſible and void, and what not. 

r F a Woman makes a Feoffment to a Man that is married to another, upon Condition that 

he ſhall marry her: This is a good Condition, for his Wife may die, and then he may 
marry her. 40 Af. 3. adjudged by Admittance; but Quære. Roll. Abr. 419. 5 Vin. 1 10. 

If the Condition of an Obligation be, that the Obligor ſhall aſſign to the Obligee a Com- 
miſſion of Bankrupts: This is an impoſſible Condition, and therefore void, and the Obliga- 
tion ſingle, for it is impoſſible to ſign the Commiſſion. Roll. Abr. 419. 5 Vin. 111. 

If the Condition be, quod debet pluere cras: This is a good Condition; for though the 
Obligor is not certain thereof, yet if he will take this upon himſelf, and run the Hazard 


7 thereof he may at his Peril, for this is not impoſſible of itſelf. 22 Ed. 4. 20. Roll. Abr. 420. 


So, for the ſame Reaſon, if the Condition be, that the Pope ſhall be at Veſiminſter To- 
morrow; this is a good Condition. 22 E4. 4. 26. Roll. Abr. 420. 5 Vin. 111. 

If the Condition be, that the Obligor ſhould go from the Church of St. Peter's in Weſtmin- 
fter to the Church of St. Peter's in Rome within three Hours; this is impoſſible, and void. 
Co. Lit. 206. b. 

If by the Condition a Thing i is to be done within a F ; this is a good Condition, 
for it may be tried here. Contra 10 H. 6. 14.— Roll. Abr. 420. 5 Vin. 111. 

If by the Condition a Thing is to be done beyond Sea; this is a good Condition, for it 
may be tried here. Contra 21 Ed. 4. 10. Quære. 4H. 6. 23. b. Ibid. 

If the Condition be to ſave harmleſs the Obligee againlt a Stranger, from an Obligation in 
which the Oblicee ſtood bound to the Obligor : This is a good Condition; for though by no 

Poſſibility the Stranger could have any Thing to do with it, yet if he ſaves him harmleſs 
_ againſt him it is within the Condition, for it may be that he has ſome Fear of Damage by 
him. Contra 21 Ed. ns 53. b. out rs: Bro. Condition 1753. - Roll. Abr. 420. 5 Vin. 111. 
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Condition. 


(SS) The Effect of a Condition impoſſible at the making theresf. 


F the Condition of an Obligation or Feoffment be impoſſible at the making thereof, it is 
a void Condition; but the Obligation or Feoffment is not void but ſingle, becauſe the 


Condition is ſubſequent. 14 Ed. 4. 3. Co. Lit. 206. 


But if the Condition precedent be impoſſible at the making thereof, then all is void, be- 
cauſe nothing paſſes before the Condition is performed. Co. Lit. 206. b. 

As if a Man leaſes for Life, upon Condition that if he goes from the Church of St. Peter's 
in Weſtminſter to the Church of St. Peter's in Rome within three Hours, to have a Fee, which 
is impoſſible ; yet becauſe it is precedent, no Fee can accrue. Co. Lit. 206. . 

If the Condition of an Obligation be to ſuſtain and maintain an Houſe in ſufficient Repairs, 
and ſo leave it at the End of the Term: If at the Time of the Entry into a Bond the Timber 
was ſo rotten that it was impoſſible to ſuſtain and maintain it in Repairs, yet the Obligation is 


good, becauſe tied by his own Act: But the Law never binds Men to Impoſſibilities. Sav. 


96. 2 Leon. 189. | 
(TT) The Effect of a Condition which becomes impoſi ible _ the 1 thereof... 


be poſſible at the making thereof, and after be- 


F the Condition of a Froffment: Se. 
Co. Lit. 


comes impoſſible by the Act of. God, yet the Eſtate of the Feoffee ſhall remain. 


206. a. 


Intent of the 
Parties. 


As if the Condition of a Peoffment, Sc. be, that the Feoffor, Sc. ſhall appear in ſuch a 
Court next Term, and the Feoffor dies before; the Eſtate of the Feoffee, &c. is abſolute, ; 
becauſe executed, and not to be redeemed back but by Matter ſubſequent. Co. Lit. 206, a. 
But if the Condition of a Bond, Recognizance, Sc. is poſſible at the making, but be- 
fore it can be performed, becomes impolſible by the Act of God, of the e or of the Ob- 


ligee, Ec. the Obligation i is ſaved. Co. Lit. 206. „ ; 


( UU) What Condition ſeal be foid to be repugnant. 


F the Condition be, that if the Obligee ſhall pay to F.C. 107. ſuch a Day, then the Obli- | 
gation, being 1007. ſhall be void, otherwiſe not: Though this was not the Intent of the 
Parties, yet the Condition is good ; for if the Obligee does not pay the 101. the Obligation : 


is forfeited. 39 H. 6. 9. 5. Roll. Abr. 419. 5 Vin. 108. 


So if the Condition be, that if the Obligor does not pay to the Obligee ſuch a They 101. : 
then the Obligation, being 1007. ſhall be void: This is a good Condition; and the Obligor, 


in an Action upon the Obligation, may ſay, that he did not pay the 10/7. and ſo avoid the 


Obligation : For though the Intent was not ſo, yet becauſe the Words were ſo, he ought to 
adjudge according to the Words. 39 H. 6. 10. Bro. Condition 98. Bro. Obligation 42.— 
This Caſe was cited in 2 Med. 285. when the Chief Juſtice doubted whether it was Law. 

If a Leaſe for Years be made, upon Condition that if the Leſſor grants over his Reverſion, 
the Leſſee ſhall have a Fee; if the Leſſor grants his Reverſion by Fine, the Leſſee ſhall not 
have a Fee; for when the Fine transfers the Fee to the Conuſee, it would be abſurd, and 
againſt Reaſon, that the ſame Fine ſhould work an Eſtate in the Leſſee. Co. Lit. 378, b. 
Co. 84. b. 

If an Obligation is conditioned for the e of 71. by 25. per Week, till 71. is paid, 
and that if he fails of Payment of the 2 5. at any of the Days on which it ought to be paid, 
that the Obligation ſhall be void, or elſe remain in Force: This Condition ſhall be taken di- 
ſtributively, Reddends Angula fi ulis, viz, That if he pays the 7 /. the Obligation ſhall be 
void; but if he fails in Payment of the 25. at any of the Days, it ſhall be in full Force; for 
che Obligation ſhall not be taken to be of no Effect, if by any Means it may be made good. 
Adjudged upon a Demurrer to the Defendant's Plea, that he did not pay 2 5. at one of the 
Days. Lev. 77. And inT. Raym. 68. ſame Caſe is adjudged, becauſe the Condition is ſenſe- 
leſs, and therefore the Obligation is ſingle. And in Sid. 105. the Obligation was ſingle, and 


the Condition repugnant and void; and contra the 39 H. 6. 10. which ſee in the laſt Paragraph 


but one. 
If the Condition of an Obligation be made in this Manner, viz. T be Condition of this Obli- 


gation is ſuch, that if the Obligor ſhall appear coram Dom” Rege apud Weſtmonaſterium ſuch 


a Day, ad reſpondend*, &c. then the Condition of this Obligation ſhall be void, or elſe the ſame 
ſhall be in full Force and Virtue : Vet this is a good Condition; for the Senſe is perfect without 
theſe laſt Words, and they ſhall be rejected for their Abſurdity and Repugnancy. 2 Saund. 


78. Sid. 45 56. Mod 35, 36. 2 Keb. 625, Vent. 39. 8 | 


Ch. 5. 8. F Condition. 


I the Condition of- an Obligation be, that if the Obligor ſhall die without Tſſue, that then 
if be by his laſt Will, or otherwiſe, in his Life-time ſhall lawfully aſſure and convey certain Lands 
zo the Obligee and his Heirs, that then the Obligation ſhall be void, &c. This Condition is not 
| repugnant, but ſhall be conſtrued according to the Intention of the Parties, to be collected 
out of the Words of the Condition. For. 180. Palm. 552, 557. 


A Gift in Tail, or in Fee, upon Condition that the Feme ſhall not be endowed, or that the Repugnant to 
the Eſtate. 


Baron ſhall not be Tenant by the Curteſy, is repugnant. 10 Co. 38. 5. 22 Ed. 19. B. 
So upon Condition, that he ſhall not make a Leaſe within 32 H. 8. or levy a Fine within 
4 H. 7. or that he ſhall not ſuffer a common Recovery, or that he ſhall not make any Con- 


_clufion to ſuffer a Recovery, is rep 10 Co. 38. 6. Co. Lit. 224. a. 6 Co. 41. 4. 


Brownl. 65, 66, 138. 
Bur as to making a Leaſe, vide Co. Lit. 223. 5. S. P. contra, for this Power i is not incident 


to his Eſtate, but given to him collaterally by the Statute. 


So upon Condition - -that he ſhall be puniſhed in Walte, or that Tenant after Poſſibility 


ſhall, or that a Collateral Warranty ſhall not wa is void. 10 Co. 30. Co. Lit. 224, 
+ W Co. 41. 4. 
But a Condition that he ſhall not alicn in F. ce, in Tail, or for Life of another, is good. 


10 Co. 39. 
So if forthis own Life; for though the Eſtate be lawful, vet the Eſtate is good, becauſe 
the Reverſion is in the Donor. Co. Lit. 223. 

So to reſtrain a Fine by the Common Law. 10 Co. 42. 


A ift in Tail, upon Condition that the Donee may alien for the Profit of the Ive, is 2 


good Condition. 46 Ed. 3. 4. 6. Co. Lit. 204. b. 
A Condition upon a Feoffment i in Fee, that his Daughter ſhall not inherit, is not good. 

Dav. 34. a. 

If 7 being ſeiſed in Fee of Land, leaſes it to B. for ninety-nine Years, if he ſo long lives, 
the Remainder to C. for ninety- nine Years, if he ſo long lives; and after 4. demiſes it to C. 
and D. for ninety-nine Years, if three others, or any of them, ſo long live, to begin after 
the Determination of the firſt Eſtate, upon Condition that if C. and D. both die either before 
the Beginning of the T erm, or before the End of the Term, that then it ſhall be lawful to the 
Leſſor to re-enter : This is a good Condition, for this is not repugnant to the Eſtate, nor to 


the Limitation; but this is a collateral contingent Thing that ſhall give Cauſe of Re-entry. | 


Roll. Abr. 418, 419. 5 Vin. 102. \ 
If a Feoffment be made, upon Condition that the Feoffee ſhall not alien in Mortmain; this 


is a good Condition, becauſe ſuch Alienation is prohibited by Law, and regularly what is 
rohibited by Law (as the Alienation of an Infant, or of a Biſhop without his Chapter) may 
bo prohibited by Condition. Co. Lit. 223. 6. 


So if a Feoffment be made to Baron and Feme, upon Condition that they ſhall not alien : 


| This is good to reſtrain any Alienation by Deed, becauſe ſuch Alienation is tortious and 

voidable ; but to reſtrain their Alienation by Fine, it is repugnant and void. Co. Lit. 224. 4. 
Before the Statute of Quia emptores terrarum, a Man might have made a Feoffment, upon 

Condition that if the Feoffee or his Heirs ſhould alien without Licence, they ſhould pay a 

Fine, and this had been good. Co. Lit. 223. a. Leon. 298. 

The Lord might have reſtrained the Alienation of his Tenant by Condition, becauſe the 

Lord had a Poſſibility of Reverter. Co. Lit. 223. a. 


So it is in the Caſe of the King at this Day, becauſe he may reſerve a Tenure to himſelf. 


Co. Lit. 22 | 
3 bas Iſſue two Sons B. and C. and covenants to tand ſeiſed to the Uſe of bimſelf for 
Life, Remainder to B. in Jail, Remainder to C. in Tail, &c. provided that if B. &c. or any of 
Ibe Heirs Males of his Body, ſhall alien, &c. the Uſes to bim limited ſpall ceaſe only in Reſpect of 
him as if dead, &c. This Proviſo is repugnant, impoſſible, and againſt Law; for the Eſtate of 
the Tenant in Tail does not ceaſe by his Death, but by his Death without We. Co. 84. a. 
adjudged though B. had no Iſſue at the Time of the Breach of the Proviſo. 


If a Tenth be granted by the Clergy, Proviſo hat no Perſon that is indifted in the Court of Repognant to 


be King ſhall pay any Fine; and if be does, be ſhall be diſcharged of the Temth ; this is a good the Graut. 


Proviſo. Roll. Abr. 419. 5 Vin. 106. 
Ss if ſuch a Grant be made, Proviſo the Collettors ſhall not account in the Exchequer Before 


. the Barons, bus before ſpecial Auditors aſſigned by the King; this is a good Proviſo. Mid. 
If a Man makes a Feoffment in Fee, provided that the Feoffor ſhall have the Profits; 


| this Condition is void, becauſe it is repugnant to the Grant. Bid. & Co. Lit. 206. b. 
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So if there be a Leaſe to > three during their Lives, provided that « one ſhall not "ke the 
Profits during the Lives of the other two. 2 Leon. 132. 

If a Man for himſelf and. his Heirs warrants Lands to another and his Heirs al all | 
Men; yet it is provided that the Warranty ſhall be void: This Proviſo is altogether repugnant 
to the Grant; and therefore the Grant is good, and the Proviſo void. Roll. Hör. 413. | 

So in the Caſe aforeſaid, if the Proviſo had been, that he to whom the Warranty was made, 
nor his Heirs, ſhould not bave in Value by Force of the Warranty, that the Proviſo is not good; 

yet he may rebut, if the Proviſo be good, and ſo the Warranty not wholly defeated. But it 
is not a good Proviſo, becauſe then the Words, againſt all Men, would be wholly defeated 3 
for the other Words will give a Rebutter without them. Bid. 
If a Rent-charge be granted out of the Manor of D. (in which the Grantor has nothing) | 
with a Proviſo, bat it Shall not charge his Perſon: Though the Repugnancy does not appear 
in the Deed, yet the a is void, elle it would take . the whole Effect of the Grant, 
Co. Lit. 146. a. 
So if a Grant of a Rent out 4 Land to which he has Title, without a Clauſe of Diſtreſs, 
provided that it ſhall not charge his Perſon : This is void and PR if he does not gre 5 
Seiſin upon the Grant. 6 Co. 58. 6. 

If a Man grants a Rent - charge out of Land, provided it ſhall nat charge the Land; tho? 
the Grantee might notwithſtanding charge his Perſon, yet the Proviſo is repugnant, becauſe 
the Land is expreſly charged. Co. Lit, 146. a. Poph. 87. 

If a Man grants a Rent-charge out of Land, to 1 for Life, provided it ſnall not 

charge his Perſon, and the Grantee dies, his Executors may bring Debt for the Arrears, for 
they cannot diſttain, becauſe the Eſtate in the Rent is determined, and the Proviſo cannot 
leave the Executors without Remedy. Co. Lit. 146. 5. | 

9. If this is not as it was at Common Law before the Stat. 32 E. 7. c. 37. for by the d 
Statute the Executors of ſuch Tenant for Life may diſtrain at this TOS. 


(VV) What Condition 2 be ſaid againſt Law, and what Fall be void, and 


e Contra. 


F the Condition of an Obligation in which A. is bound to B. is, that hw FL in a 
ſhort Time is to be preſented, inſtituted and inducted to the Church of D. if A. after his 

Admiſſion, Inſtitution and Induction to it, at all Times, upon Requeſt of B. his Heirs, Execu- 
tors or Adminiſtrators, reſigns the ſaid Rectory and Church to the Ordinary or Guardian of the © 
Spiritualities for the Time being, by which B. his Heirs or Aſſigns, Patrons of the ſaid Church, 
may preſent de novo to the ſaid Church, diſcharged of all Charges and Incumbrances made or r ſuf- 
fered by A. This is a good Condition of itſelt without an Averment that it was for a ümo- 
niacal Purpoſe, Roll. Abr. 417. Cro. Fac. 248, 274. 5 Vin. 94. | 

A Condition to renounce an Adminiſtration, is good. 1 5 Ed. 4 4. 30. Bro. Condition "A 
vn | A Condition to do a Thing which will be Maintainance, is void; z as to ſave J. harmleſs 
i from ſuch an Appeal of Robbery that B. has againſt him: This is againſt Law. 18 Ed. 4. 
| | 28. Cart. 22G, 230. All. 60. 
The Condition of an Obligation was, That if the Obligee in an AQtion i in the Nabe of & 
recovers againſt R. at the Coſts of the Obligee, C. ſhould enfeoff him of the Land; and if he 


ig | does not enfeoff him, then the Obligor ſhall be bound by the Obligation in 20]. This is a 
8 Condition againſt the Law, for it is Maintenance. 42 Ed. 3 . 6. 5. Quere, but after 23. 

uh the Condition is admitted good z for the Defendant had other Matter to help him, Koll. Abr. 

. „ Flawed i 


If a Tenth be granted by the Clergy to the King, on Proviſo that no Parſon that is india. 
ed in the Court of the King ſhall pay any Fine; and if he does, that he ſhall be diſcharged | 
| of the Tenth : This is a good Proviſo. 21 Ed. 4. 46. Roll. abr. 418. 5 Vin. 97. 
; | If a Leaſe for Life be made upon Condition, that if the Leſſee marries without Licence, Rs 
he ſhall re enter. This is a good Condition. 43 Ed. 3. 6. 
If the Condition ob an Obligation be not to ſell the Apparel of the Wife: This i is good. 
Roll. Rep. 334. 
So it a Man gives a Bond to a 8 conditioned for the Payment of 201. yearly to 
his Wife: This is good: Roll. Rep. 334. Co. Lit. 206. 5. = 
Bur if the Condition be to enfeoff his Wife, it is void, becauſe againſt a Maxim i in Law, 
and yet the Bond is good. Co. Lit. 206. 6. | 
If the Condition of an Obligation be, that if the Son of the Obligor, before a certain 
Time, do, as Apprentice, Servant or Maſter, or otherwiſe, uſe the Trade of an Haberdaſher 


within the County of K. then if the Obligor do upon Requeſſ pay 20 l. to the Obligee, the 
| Poon | 


. 6-. Condition. 


Bond ſhall be void: This Condicion is againſt Law; for a Man ought not to be reſtrained. 


from his Trade and 1 ; and if he might be reſtrained for a certain Time and Place, 

he might be reſtrained for longer Time or more Places. Cro. Eliz. 872. Moor 115. pl. 259, 
242. pl. 379. 2 Leon. 210. 3 Leon. 217. March 191, 192. In Owen 143. it was ſaid by 
Anderſon, that he might as well bind himſelf that he would not go to Church.—lIn 3 Leon. 
241. the ſame Point is adjudged contra in B. R. but afterwards reverſed upon a Writ of Er- 
ror in Cam. Scac. by the unanimous Conſent of all the Juſtices, becauſe this being a penal Ob- 
| ligation to prevent the Exerciſe of a Trade, though in a particular Place only, it is void; 
bother wiſe if it had been on an Aſumꝑſit, for a good Conſideration not to uſe a Trade in a par- 
ticular Place; becauſe in ſych Caſes all being to be recovered in Damages, it is in the Power 
of the Jury to aſſes the Damages, on weighing the Conſideration of the Promiſe and the Mif- 
chief to the Party promiſing ; but in this Caſe the whole Penalty is to be forfeited, be the 
Conſideration what it will, and let the Offence be never ſo ſmall; as in the Cale of an Infant, 
a Bond or Bill for Neceſſaries is void, but an Aſſumpfit is good; and ſome Judges held, that 
a Covenant or Promiſe to pay a certain Sum if he uſes his Trade is ill, becauſe that is a Debt 
for which an Action of Debt will lie; but a Promiſe upon a good Conſideration, as for tranſ- 
ferring his Trade and Shop, that he ſhall not uſe the Trade in the Town where he ought to 


uſe it, they allowed to be good, becauſe all is uncertain, and is to be aſcertained by the Jury 


which tries the Cauſe, viz. of what Value the Conſideration is, and what Damage the Uſe of 


the Trade is to the Party to whom the Promiſe is made. 


If an Under-Sheriff covenants with the High-Sheriff to diſcharge and ſave him. harmleſs 
from all Eſcapes of Priſoners arreſted by the Under-Sheriff, or any by him appointed: This 
is a good Covenant; for ſince the High-Sheriff transfers his Authority, it is but reaſonable 
he ſhould take Security for the faithful Execution of it; and there is nothing intended againſt 
Law, but rather to prevent than connive at Eſcapes. Hob. 12, 13. Moor $856. pl. 1175. 
Godb. 212. Brownl. 65, 66. | 5 | 1 

If A. is impriſoned for Felony, and B. bound by Recognizance to proſecute, if B. after 
gives Bond to C. conditioned, that B. will not give Evidence againſt A. the Condition is 


againſt Law, and the Bond void. Adjudged, and the Court adviſed that C. ſhould be proſe - 


cuted for taking ſuch Bond. 2 Vent. 19. i 

Where the Condition of a Bond is to do any Thing that is not Malum in ſe, though againſt 
Law, the Condition is only void, and the Bond ſingle. Comb. 246. | 

If the Condition of ſuch an Obligation be, that he, after Inſtitution and Induftion into the 


faid Church, Pall at all Times after ordinarily be reſident, and ſerving the Cure of the ſaid Bene- 
fice without Abſence by eighty Days in any one Year during the Time that be ſhall be Parſon of the 


ſaid Church : This is a good Condition, without any Averment taken to be for any ſimo- 
niacal Purpoſe. Roll. Abr. 418. 5 1 e 
If the Sheriff of a County makes B. his Under-Sheriff, and takes a Covenant from his 
Under-Sheriff, that he will not ſerve Executions above 20 l. without his ſpecial Warrant : This 


is a void Covenant, becauſe it is againſt Law and Juſtice, inaſmuch as when he is made Un- 
_ der-Sheriff, he is liable by the Law to execute all Purpoſes as wells the Sheriff is. Hob. 12, 


18. Brownl. 68. 2 Brownl. 281, 28 2. Moor 856. pl. 1175. Godb. 212, 213. 

If the Condition of an Obligation be, that the Obligor ſhall be always ready to give Evi- 
dence, and to teſtify the Truth, in any of the King's Courts, in all Things which ſhall be de- 
manded of him, Sc. and that he ſhall not hurt, endanger or moleſt the Obligee in his Lands 
or Goods, ratione alicujus rei: This is a good Condition, and not againſt Law; for as to the 
| firſt Part, if he had not been obliged thereto, he had been compellable by Law; and by the 
laſt Part, it ſhall be intended that he ſhall not hurt, Ec. tortiouſly, but not to reſtrain him 
from purſuing the Obligee for Felony, or other juſt Cauſe. Cro. Eli. 705. - 


(WW) The Ef&# of a Condition againft Law. 
YF a Feoffment of Land be made upon Condition to kill J. S. this Condition is againſt 


1 Law, and void; but the Feoffment is good, and not made void by it. Co. Lit. 206. 5. 
lf the Condition of an Obligation be to do a Thing againſt Law, the Obligation is void. 


2 C. 4. 9. Bro. Conditiou 34. Obligation 20. Fitz. Obligation 13. Bro. Dette 51. Co. 


Lit. 206. 5. As if it be to kill or rob J. &. 8 
So if it be to ſave a Sheriff harmleſs if he embezils a Writ that he has againſt him. 2 H. 
4. Fa Bro. Condition 34. Fitz. Obligation 13. Bro. Dette 51. | 


if the Condition be to fave a Sheriff harm; leſs for the Delivery of Cattle taken in Wither- 


nam 5 one of the Parties, for the Sheriff ought to keep them till, Oc. 2 H. 4. 9. Plow. 


If 
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| Condition. e 

If the Condition be for long a Thing that is Malum in 2 ; his is 70505 and makes de , 
Obligation void. Co. Lit. 206. b. 
But if it be for doing a Thing that is againſt Law, becauſe it is repugnant t to the Eſtate, 
or againſt ſome Maxim or Rule in Law, it makes not the Obligation void. Bid. es 
. being a Cuſtom- houſe Officer by Patent, makes B. his Deputy, and covenants inter 

alia to ſurrender the old Patent, and procure a new one to B. and himſelf before a Day; and 
that if B. dies before A. that A. ſhall pay 300 J. to the Executors of B. and gives Bund for 
the Performance thereof: Admitting theſe Covenants void, per 5 Ed. 6. cap. 16. the whole 
Bond 1 is void, though ſome of the aa are not 88 or illegal. Cro. Elig. 529. 
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) That AF ſhall be a Breach of a Condition. 
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Breachofa I F 2 Feoffment be made, on Condition that the Feoffee ſhall not enfeoff J. S. of the Land, 

8 in I and the Feoffee makes a Feoffment to F. S. and J. D. This is a Breach of the Condi- 
we tion. 

= :. Not to alien. And ſo it is if the Feoffee makes a Feoffment to J. D. to the Intent that he ſhall alien to 

fk F. S. Quando aliquid probibetur fieri directo, probibetur & or obliquum. | 

1 And yet if the Feoffee in the Caſe before aliens to J. D and afterwards be aliens to 7. £ 

7 This is no Breach of the Condition. 

= And if the Condition be, that the Feoffee ſhall not enfeoff J. 8. and he dies, and his Heir 

5 enfeoffs J. S. This is no Breach of the Condition. Co. Lit. 222. Dyer 45, 46. | 
4 If a Leaſe for Years be made, on Condition that the Leſſee ſhall not aſſign or alien the 

| Term or the Land during his Life without Licence of the Leſſor, and the Leſſre gives it by 

his Will without Licence: This is a Breach of the Condition and Forfeiture of the Eſtate; 


but if he makes an Executor of his Will only, this is no Breach. 
And if the Condition be, that the Leſſee ſhall not 2 and he dies, and his Executor | 


aliens: This is no Breach of the Condition. Dyer 45, 46. 

And if the Condition be, that the Leſſee ſhall not * but to his Children, and the Leſſee 
by Will deviſes it to his Executors: This is a Breach of the Condition. 

So if he deviſes that A. his Son ſhall have his Term after his With, and makes 4 his Son 
his Executor: This is a Breach of the Condition. | 

But if he does not make A. his Executor, contra. 

And in Caſes of Deviſe, although the Executors do not aſſent, yet the Condition is beben | 
as where a Reverſion is granted on Condition that the Grantee ſhall not alien it, and he does 
alien it, but no Attornment is to this Grant : Yet this 1s a Breac of the Condition. ep. 5 

; Touch. 144. 

And if a Leaſe for Vears be made, on Se that the Leſſee or his AM igns ſhall not 
alien, and the Leſſee makes his Wife his Executrix, and ſhe takes another Huſband, and he 
aliens it: This is a Breach of the Condition, and a Forfeiture of the Eſtate. 

But if a Leaſe be made on Condition that the Leſſee ſhall not alien without the Licence of 
the Leſſor, and after the Leſſor dies, and the Leſſee aſſigns, or the Leſſee dies, and his Exe- 
cutors or Adminiſtrators align: This is no Breach of the Condition in either of theſe Caſes. 

So if a Leaſe be made on Condition that the Leſſee ſhall not alien the Term during his Life, 
and he makes an Executor, but does not deviſe it to- him : T his is no Breach of the Condi- 


tion. Dyer 6. 5 
| And if a Leaſe be made on Ken that the Leſſee, his 8 or Af Igns, hall not 
5 | alien the Term to any Perſon without the Licence "of the Leſſor, but to the Wife or one of 
| the Children of the Leſſee, and the Leſſce dies, and his Executors alien to one of the Chil- 

dren of the Leſſee, and he aliens to a*Stranger without Licence: This is no Breach of the 


Condition. Dyer 152. 4 Co. 120. | 
And if one makes a Leaſe of a Houſe and Land, on Condition that the Leſſee ſhall not 


Wt — — 
— og: —ê 
—ů — 


parcel out the Land, or any Part of it from the Hovſe ; and the Leſſee grants all his Term 
in the Houſe and Part of the Land, and keeps the Reſt, and after leaſes that Part allo: This | 
is a Breach of the Condition. Shep. Touch 145: 


- 
Og — 
. 


Not to ſuffer If a Leaſe be made of a Houſe, on Condition that the Leſſee ſhall not ſuffer any Woman i 
a Woman great with Chile to harbour er lodge in the Houſe fix Days after Notice given by the Leſſor, 

wich Child in and the Leſſce ſuffers any ſuch Perſon after Notice given, — the Leſſor conſents to it, 

the Houle. yet the Condition is broken. 8 Co. 92. | | 
| But if the Leſſor do nolens volens keep boch a Woman there agaiolf the Mind of the Leſſee, | 
3 this is no Breach of the Condition. Mid. 85 

4 5 If a Leaſe be made, on Condition that if any Waſte be done the Leſſor ſhall re- enter; 


N d 
Wale. * in this Caſe if the Houſe falls by a Tempeſt, this is no Breach ot the * bor this 
2. is 


oF" ; 


is no Waſte: But if it be uncovered by a Tempeſt, and the Tenant has a convenient Time 
to repair it, and does not, but does ſuffer the Timber to periſh for want of covering: This 
is a Breach of the Condition, and the Leſſor may enter, and put out the Leſſee. 12 H. 4, 5. 
Bro. Condition 40. 1 „ | Es 
And if a Leaſe be made, on Condition that the Leſſee ſhall not do Waſte, and he ſuf- 
fers Waſte to be made in the Decay of the Houſes, Ic. the Condition is broken. Sed quere. 
Dyer 281. 8 | | | | 
"if a Leaſe be made, on Condition that if the Leſſee be minded to ſell his Eſtate the Leſ- Not to ſell 
ſot ſhall have the firſt Offer thereof, giving as much as another will give: In this Caſe if the without the 
Leſſee does not give Notice when he is minded to ſell it, he breaks the Condition; but if Leſſorss ba- 
when he is minded to ſell he tells the Leſſor of his Purpoſe, and what he is offered for it, vg 1 
and the Leſſor does either ſay he will not have it, or that he will not give ſo much for it, 
or does not accept it, but delays, &c. and then the Leſſee ſells it to another: This is no 
Breach of the Condition, neither is he bound to wait upon him in this Caſe. Dyer 13. | 
If a Feoffment be made, on Condition that the Feoffee ſhall make a Feoffment in Fee, Jo make an 
Gift in Tail, Leaſe for Life or Years of the Land to the Feoffor, or to a Stranger by a Day ; Sag, | 
and before the Day the Feoffee diſables himſelf to do it, either by making ſome Eſtate of 
the ſame Thing to ſome other Perſon in Tail, for Life, Years, in preſent or future, or for 
one Year, or by taking a Wife whereby. ſhe may be intitled to Dower, or by ſuffering 4 - 
| Recovery of the Land, or by granting of any Rent, Common, or the like, or by entring 
into any Statute, Sc. or by ſuffering any Judgment to be had againſt him, or by doing any 
other ſuch like Act, whereby he cannot convey the Land according to the Condition in the 
ſame Plight, Quality and Freedom it was at the Time of Conveyance made: In either of 
| theſe Caſes the Condition is ipſo facto broken. 3 5 | 
And: although the Land be afterwards diſcharged, and the Patty again enabled before the 
Day to perform the Condition, yet this will not ſave the Breach. And ſo allo it is of a 
EY OR 988 — on Eo gs | 
But when the Condition is to be performed of the Part of the Feoffor or Grantor, there 
Diſability before the Time will not hurt, ſo as he be again enabled at the Time. | 
And fo it is when the Condition is to be PH on the Part of the Feoffee, and there 
is no certain Day ſet for the Performance of .the Thing, for although in this Caſe he be once 
diſabled, yet if afterwards he be again enabled, and does it within the Time that the Law 
gives him to do it; in this Caſe the Condition is not broken. n 
And ſo alſo it is if the Feoffee be diſſeiſed, and during the Diſſeiſin he does any ſuch Act 
as before; in ſuch Caſe before his Entry it is no Breach of the Condition, for till then the 
Charge does not bind the Land. 4 | | 
And ſo likewiſe it is when the Diſability proceeds from another Cauſe, as where one makes 
a Feoffment, on Condition that the Feoffee ſhall reinfeoff before ſuch a Day, and before the 
Day the Feoffor diſſeiſſes the Feoffee and keeps him out till the Day be paſt ; or one makes 
2 Feoffment, on Condition that the Feoffee ſhall marry B. before ſuch a Day, and before 
the Day the Feoffor himſelf marries her, ſo that the Feoffee cannot perform the Condition; 
in theſe Caſes the Condition is not broken. Shep. Touch. 146. Co. Lit. 221, 222, 206. 
Lit. f. 355. 2 Co. 58. Perk. F. 802, 803. 5 = 5 | | 
If one makes an Eſtate of Lands (held in Capite) on Condition that he to whom it is To employ 
made ſhall employ the Profits thereof to divers charitable Uſes, and he dies, his Heir being _ OO -” 
within Age, by reaſon whereof the King has the Land during the Minority of the Heir, ſo Uſcs a 
that the Profits cannot be employed: This is no Breach of the Condition. Shep. Touch. 
146, 147. 5 . | | 
If bs a Feoffment of Land: on Condition to reinfeoff in convenient Time, and To reinfeof. 
the Feoffee does not ſo, but makes a Leaſe to another: This is a double Breach of the | 
Condition. And the ſame Law is of a Deviſe by Will in this Manner. Co. Porter's Caſe, 
22, Or. (9% 8 l 8 | | SE, p 
If a Feoffment be made, upon Condition that the Feoffee ſhall make ſome Eſtate to the To make an 
Feoffor, or ſome other, by a'Day, and the Feoffee before the Day ſays to him to whom 4s. 
the Eſtate is to be made, that he will never make the Eſtate, notwithſtanding he does make 
the Eftate before the Day according to the Condition; in this Caſe it is ſaid the Condition 
is broken. Sed quere ; for it ſeems if he really denies it before, and actually performs it at 
the Day; this is a good Performance'of the Condition. TTY 
As if a Leaſe be made of a Houſe, on Condition that the Leſſee ſhall not diſturb the To ſuffer one 
| Leffor in the taking away of his Goods out of the Houſe, and when the Party comes 8 
ſends to fetch them, the Leſſee only forbids them: This is no Breach of the Condition; and 8 
it was agreed in this Caſe that Words without ſome Deeds, as ſhutting the Door againſt 
VW : 40 5 — 1 5 them, 
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[ Condition. 


them, forcible Reſiſtance, or laying Hands upon chem, or the ke: are no Breach of ſuch | 


Condition. Perk. §. 796. 8 Co. go. 
And if a Leaſe be made, on Condition, that the Leſſor ſhall be four Times 2 Year i in the 


To ſuf, 

bras x Houſe demiſed without being ouſted by the Leſſee, and the Leſſee ſeeing him coming ſhuts 

Houle. © the Doors or Windows againſt him: This has been thought to be no Breach of the Condition, 
3 H. 4. 8. 


If a Leaſe be made, on Condition that the Leſſee ſhall pay yearly to the Leſſor during 


T a 
yearly Sum. the Term 10/. in this Caſe if he fails of paying once, the Condition i is broken and the Eſtate | 
forfeited. 
So if one makes a Feoffment in Fee of Land, on Condition to pay 100. yearly to J. S. if 
« he fails once, the Condition is broken. Dyer 33. 


Not to moleſt If a Leaſe be made of a Manor in which are divers Copyholders, on Condition that the 
a Copyholder. Leſſee ſhall not moleſt, vex or put out any Copyholder paying his Duties and Services; in 
this Caſe if the Leſſee enters upon and puts out any one Copyholder, this is a Breach of the 
Condition. 

But if he enters vi & armis upon a Copyholder's Tenements, and there "IR him only, 
or the like : This is no Breach of the Condition. Shep. Touch. 147. 

If there be a Condition to pay Rent, and the Leſſee lets part of the Land to other Under- 
Tenants, or lets all the Land to another for Part of the Time, and he undertakes the Rent 
ſtill, and fails of Payment; in this Caſe the Condition is broken, and the Eſtate forfeited. 

But if there be any Covin and Practice in the Caſe between the firſt Leſſor and the Leſſee, 
the Under-Tenants may perhaps have Relief in Equity. Cromp. Jur. 147. 

If a Leaſe be made rendring Rent, on Condition — if the Rent᷑ be not 50 within twenty 
Days the Leſſor ſhall re-enter, and the Rent is not paid; in this Caſe the Condition is broken, 

but the Leſſor cannot enter until he has made a legal Demand, and if he dies before he does 

it, his Heir ſhall never = Advantage of that Breach, but it is diſcharged for ever. Do#. 


Stad. 35. 13 H. 4. 


To pay Rent. 


Not todiſturb, If one makes a Leale or Years of Lands, and then alſo makes a Feoffment in Fee of the 


Lands, on Condition that if the Leſſee be diſturbed in his Term that he ſhall have the Fee- 
ſimple, and he is diſturbed by the Feoffor, or his Means; in this Caſe the Condition is broken, 
and the Leſſee ſhall have the Fee-ſimple. 
But if the Diſturbance be by a Stranger, and not by the Feoffor, or by his Means or 
Conſent; this is no Breach of the Condition. 8 Co. go. | 
Not to be If a Leaſe be made, on Condition that the Leſſee ſhall be outlawed, and he 4 is outlawed. 
outlawed. vyithout Proclamation; it ſeems this is no Breach of the Condition, becauſe the Outlawry i is 


not . Sbep. Touch. 148. 
If a Condition poſſible at the Time of Creation becomes afterwards impoſſible in Part by 


the Act of God, and the Party does not perform that which is poſſible, the Condition is 
broken. Lit. F. 352. 2 Co. 59. 

If a Man makes a Leaſe for Years on Condition, and the Leſſee does not know of it, and 
after the Leſſor by Will gives the Land to the Leſſee without Condition, and the Leſſee 
does ſuch an Act as is a Breach of the Condition; in this Caſe the Condition is not broken, 
for the Leſſee muſt have Notice of the Condition before he can break it. 8 Co. 92. | 

To give Ad- If one grants an Annuity pro conſilio impenſo & impendendo, and the Grantor requires Ad- 
VICE. vice, and the Grantee refuſes or neglects to give: it: This is a Breach of the Condition, and 
a Forfeiture of the Eſtate. 

And if the Deed be, that he ſhall go to ſuch a Place to give Counſel, oo he requires 
him to go thither, and he refuſes it; this is a Forfeiture of the Eſtate. | 

But if he refuſes to go with him to another Place, or give Counſel to his Adverſary, be- 
ing not required to give Counſel to him : This is no Breach of the Condition, nor For eiture . 
of his Annuity. 21 Ed. 3.7. 8 H. 6. 24. Dyer 369. 

And if one has heretofore deviſed his Land to be ſold by his Executors, and to have been 
Ciſtributed for his Soul, and the Executors had not ſold it in convenient Time, or had taken 
the Profits to their own Uſe: This had been a Breach of the Condition. Lit. F. 383. 


When a Con- Every particular Eſtate has a Condition in Law annexed to it, and therefore if Tenant for 


. + oy Life, in Dower, by the Curteſy, or after Poſlibility of Iſſue extinct, Leſſee for Years, Te- 
to be broken nant by Statute Merchant, Eiegit, or the like, makes any abſolute or conditional Eſtate of 
or not. the Lands they hold in Fee-ſimple, Fee-tail, or for Life, and give Livery of Seiſin there- 
upon, or levy a Fine Sur conuſance de droit, or ſuffer a Recovery of the Land, or the like: | 

This is a Breach of the Condition in Law, and a Forfeiture of his Eſtate. - 0 
And if any ſuch Tenant (except Tenant in Tail after Poſſibility of Iſſue extinct) commits. 
Waſte in the Lands they do fo hold: This is a Breach of the Condition in aged = a . 


ſeiture of the R in ſo much as the Waſte i is committed. 
2 | But 


— — — 
* 
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But if an Infant or Feme Coven that has ſuch ; an Eſtate ſhall ak any ach Tü, . 
This is no Breach of the Condition in Law. 8 
And yet if ſuch Perſon, commits Waſte: This is a Breach of the Condition in Law. 

And fo alſo if any ſuch Perſon be an Officer, and do any Thing which is a Cauſe of 
Forfeitu: in another: This will be a Forfeiture i in him or her alſo. 2 Co. 15. 8 Co. 44. 
: Co. Lit. | 

If any Y of a Park without Warrant kills any Deer, fells or cuts any Wood, and con- 
verts it to uis own Uſe, pulls done the Lodge, or any Houſe within the Park uſed ſor Hay 
for the Deer, or the like: This is a Breach of the Condition in Law. 

So alſo if a Kreper ſhall not look to the Game, but the Deer be killed by his Default, 
and Damag: coiues to the Lord: By this alſo the Condition is broken. 

But che not attending upon ſuch an Officer for two or three Days, if the Lord has no 
| ſpecial Loſs thereby, is no Cauſe of Forfeiture. Co. Lit. 233. 

Officers tua are tor the Adminiſtration of Juſtice, or of Clerkſhip in any Court of Record, 
or conceriing the King's Treaſure, Revenue, Account, Alnage, Auditorſhip, Cc. have alſo 
Conditions in Law annexed to them, and therefore if ſuch Officers ſhall ſell cheir Offices or 
miſdemean themſelves in their Offices: By this the Conditions 1 in Law * be broken, and 
they may forfeit them. Co. Lit. 234. | 


(XY) How 0 Condition: fall be expenidtl 


55 W HEN a Condition is created in a Deed, the Law ſays, That it ſhall be taken fa- 
| vourably for him who is to perform it. 4 Los. Caſe 161, 

It is a general Rule, that ſuch Conditions annexed to Eſtates as go in Defeafance, and tend 1. In reſpect 
to the Deſtruction of the Eſtate, being odious to the Law, are taken ſtrictly, and ſhall not of Perſons. 
be extended beyond their Words, unleſs it be in ſome ſpecial Caſes, | 

And therefore if a Leaſe be made, on Condition that if ſuch a Thing be not done, the 
Leſſor (without the Words Heirs, Executors, 8c.) ſhall re-enter and avoid it; in this Caſe 
regularly the Heir, Executor, &c. ſhall not take Advantage of this Condition. | 
So if one makes a Leaſe for Years of an Houſe, on Condition that if the Leſſor ſhall be | 
minded to dwell in the Houſe, and ſhall give Notice to the Leſſee that he ſhall depart; in 
this Caſe, if the Leſſor dies, his Heir, Executor, &c. ſhall not have the like Advantage and 
Power as the LON himſelf, for the Condition ſhall not be extended to them. Co. Lit. 219. 
8 Co. go. 2 8. 14. 
5 Ang "haves ie is, that if a Leafs for Years be made, on Condition that the Leſſee ſhall not 8 
alien without the Licence of the Leſſor; in this Caſe the Reſtraint ſhall continue only during 
the Lives of the Leſſor and the Leſſee, and no longer. Dyer 66. 
And yet this Rule has an Exception; for if a Man mortgages his Land to V. upon Con- To pay Mo? | 
dition that if the Mortgagor and J. S. pays 205. ſuch a Day to the eber, that then ne 


be ſhall re- enter, and the Mortgagor dies before the Days in; this Caſe J. S. may pay the 


Money, and perform the Condition. 
But it is otherwiſe whilſt the Mortgagor lives, "Tow during his Life J. S. alone without 
him may not tender it, and if he does, this Tender is no Performance of the Condition. 
Co. Lit. 21 
And in 3 where a Condition dende to create an Eſtate, ther it ſhall have the moſt * To creite an 
vourable Expoſition that may be; and therefore in that Caſe although the Words be not ſa- Eſtate. 
tisfied, yet if the Intent be ſatisfied, it ſufficeth. 
And therefore if one makes a Feoffment i in Fee, on. Condition that the Feoffee ſhall make 
an Eſtate back again in Tail to the Feoffor and his Wife before ſuch a Day, and before that 
Day the Feoffor dies; in this Caſe the Condition ſhall be performed as near to the Intent as 
may be; and therefore if the Condition be, that he ſhall make the Eſtate to them two, Ha- 
_ bendum to them and the Heirs of their two Bodies engendred, the Remainder to the right 
| Heirs of the Feoffor, the Eſtate ſhall be made to the Wife for Life without Impeachment 
of Waſte, the Remainder to the Heirs of the Body of the Huſband begotten on the Wife. 
And if A. enfeoffs B. on Conditian that B. ſhall make an Eſtate in Frank. Marriage to C. 
| = ſuch a one, the Daughter of the Feoffor; in this Caſe although an Eſtate in Frank- 
may not be made, yet an Eſtate ſhall he made to them for their Lives. Ez fic de 
| — Conditio beneficialis que flatum conſtruit benigne ſecundum verborum intentionem eſt 
interpretanda, odioſa autem que flatum deſtruit ſtricte ſecundum verborum proprietatem eft acci- 
Lit. 5. 352. Co. Lit. 219. 8 Co. 60, 
In all Caſes where a Time is ſet for the Doing or 8 of the Matter contained i in 2. In reſpect 
the Condition, be it to pay Money, make an Eſtate, or the — it muſt be done at the Time of Time. 
agreed — and let down 1 in the Condition. | 5 
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Condition. 


And i in Caſes where it-is to be done before a certain Time, it muſt he done before that 
Time, or elſe the Condition is broke. | 

But in all Caſes where no Time is ſet for the doing of the Thing contained in the Condi- 
tion, be it to pay Money, make an Eſtate, or the like, if the Act to be done, be to be 
done to the Party that makes the Eſtate, or to be done to him and a Stranger, and be ſuch 
a Thing as is for the Benefit of him that makes the Eſtate, and for his Benefit only, there 
regularly the Party that is to do the Thing ſhall have Time to do it during his Life, un- 
leſs the Party, Feoffor, &c. that makes the firſt Eſtate, whereunto the Condition is annexed, 
haſtens the doing thereof by Requeſt; for if he requeſt the doing thereof, and ſets no Time, 
it muſt be done within a convenient Time after that Requeſt; and if he requeſts and pre- 
fixes a Time convenient when he defires to have it done, it muſt be done at that Time; and 
in theſe Caſes the Condition cannot be broken without a Requeſt, ſo long as he to whom the 
Eſtate upon Condition is made be living. — 

And therefore in this Caſe it is not like to a Condition made by Will, for if one deviſes 
his Land to J. S. ſo as he pays the 201. to F. D. which the Teſtator owes him, and no 
Time is ſet for the Payment thereof; in this Caſe he muſt pay it as ſoon as it is demanded, 
or he forfeits the Land; and the Heir may enter. 

To enfeoff. But if the Thing to be done be to be done to a Stranger, and be for the Profit and Be- 
nefit of a Stranger only; as if a Feoffment be made on Condition that the Feoffee ſhall marry 
the Daughter of the Feoffor, or on Condition that the Feoffee ſhall enfeoff a Stranger, and 
no Time is ſet for the doing hereof; in theſe Caſes the Feoffee ſhall not have Time during 
his Life to do it, but he'muſt do it, in- a reaſonable Time, and without any Requelt at all, 
or elſe he breaks the Condition. 

Togtantan And in ſome ſpecial Caſes when the AR to be done is to bs done to the Party himſelf, 

Advewſon or that Party ſhall not have Time to do it during his Life; as if one grants Land to J. S. on 

a Rent. Condition that he ſhall grant an Advowſon to the Grantor for his Life, or on Condition 

that he ſhall grant a Rent-charge to the Grantor during his Life, to be paid at Micbaelmas 

and our Lady-day; in theſe Caſes the Grant of the Advowſon muſt be before the Ad vowſon 
falls, and the Grant of the Rent muſt be before either of the Days of Payment comes, and 

that without Requeſt; or-elſe the Condition is broken. Co. Lit. 209, 208, 219. Lit. $. 353. 

ky ts 79. 6 Co. 31. Plow. 30. Perk. bl 1553 779» 794» 787, 793, 789, 788. 38 Ed. 3. 


To pay Mo- 
ney. 


Dyer 211. 
To pay Mo- "And if the Condition be that if F. S. ds ſuch an Act, that then the Feoffee ſhall pay 104 | 
ney. to the Feoffor, or elſe that the Feoffor ſhall-re-enter, and no Time is ſet when the Feoffee 


muſt pay this 101. in this Caſe ebe Payment muſt be as ſoon as the ſame Act i is done, . 
that without any Requeſt at all. Płrk. §. 9, 798. 
And in Caſe where the Feoffee, &c. of a Stranger be to do an Act, and he alone is to 
do it, and it does not concern the Feoffor, Sc. as to go to Rome, or the like, there the 
Feoffor, c. or Stranger, ſhall have Time during his Life to do the Thing, and it cannot | 
be haſtened by Requeſt. Cs: Lit. 209. 
Lo pay Mo- When a certain Time is ſet for the Payment of Money, or the doing of any other Thing 
{26 do any in general, neither Agent not Patient are bound to attend any other Time. 
TE Andi if the Thing be-to be done on a certain Day, but no Hour of the Day is ſet down. 
| wherein the ſame ſhall be done; in this Caſe they muſt attend ſuch a Diſtance of Time be- 
fore the Sun-ſet as may be convenient to do that Work in. 
And if the Condition be to pay Money at a Place certain, at any Time during Life; in 
this Caſe the Money may not be tendered at any Time in the Place, in the Abſence of him 
that ſhould receive it; but he that is to pay it muſt give Notice to the other Party before- 
hand what Time he will tender it, that the other may be ready to receive it. 
Or if at any Time the Parties happen to meet at the Place, a Payment or Tender then 


at that Place is ſufficient. 


5 And the ſame Law i is "we the moſt part in Conditions of Obligations. Lit. $ 3 42. Go. | 
Lit. 213. & | 

Ro make 2 If Lands be granted; on Cordition that the Grantee ſhall make a Leaſe for Lifeepf biber 5 

OT Land to the Grantor, | 'the Remainder to a Stranger; in this Caſe the Feoffee ſhalt have all 


the Time of his Life to do it, if he be not haſtened by Requeſt. ; 
But if the Condition be to make a Gift in Tail to a Stranger, the Remainder to the Feof- 

for; in this Caſe it muſt be done in convenient Time without Requeſt. 

If the King licence his Tenant to enfeoff A. and B. ſo as they give the Land again tothe 

Feoffor and the Heirs Male of his Body, and he makes a Feoffment accordingly ; in this 

' Caſe it maſt be re-conveyed ere the cen of the Feoffor, or elſe the Condition is broken. i 


Co. Lit. 220, 222, 3 | | 
4 = If 
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re-enter; in this Caſe C. ſhall have Time to do this during his Life, if B. does not haſten it 
by Requeſt. Co. Lit. 2d = | | ok 
If a Leſſee grants his Eſtate to a Stranger, on Condition that the Grantee gets the good To get the 
Will of the Leſſor, and no Time is ſer when he ſhall get his good Will: He ſhall have good Will of 
Time to get his good Will during the Term, and although he denies it at the firſt, yer if : 
he grants it afterwards, that is ſufficient. Perk. F. 795. | — 

In Caſes where a Place is ſet down for the doing of a Thing contained in the Condition, 3. In reſpect 
there it muſt always be done at that Place, (unleſs by ſome Agreement made between the of Place. 


| Parties afterwards another Place be appointed) otherwiſe the Condition is not performed, and 


the Parties are not bound to attend in any other Place. 
But in Caſes where there is no Place ſet down for the doing of the Thing contained in the 

Condition, if the Thing to be done be a corporal Service, as to pay Money, or any ſuch like 
Thing, the Party that is to do it muſt at his Peril ſeek out the Perſon to whom it is to be 
done, if he be infra regnum Angliæ; but if he be not within the Kingdom, he is not bound 
to ſeek him, and yet the Condition is not broken. | | | 
And if the Thing to be done be either local, i. e. ſuch a Thing as muſt be done in or at 
a2 Place certain, as the making of a Feoffment of Land, Payment of Rent, or the like; the 
Thing muſt be done at that very Place, and a Tender of doing it in that Place is a ſufficient 
Performance of the Condition; as for Example: X EO. 

If a Feoffment be made, on Condition that the Feoffee ſhall pay to the Feoffor 20 J. on To pay Mo- 
Eaſter Day at Dale, and the Feoffee tenders the 207. the ſame Day at Sale; and although ney. 
the Feoffor be at Sale, and he tenders the 201. to his Perſon there the ſame Day, yet it is no 
Performance of the Condition. - „„ Sf | 
Ad if a Feoffment be made in Mortgage, on Condition for the Payment of Money at 

a Day, and no Place is ſet for the Payment thereof; in this Caſe the Mortgagor muſt ſeek 
the Mortgagee, and tender it to his Perſon at his Peril: And Tender of the Money upon 
the Land mortgaged, is not a ſufficient Performance of the Condition. 


And if a Feoffment be made, on Condition that the Feoffee ſhall enfeoff the Feoffor of To enfeoff. 


- Whiteacre in Dale; in this Caſe the Feoffment or the Tender of it muſt be in Dale, and can- 

not be elſewhere, and a Tender of it there is ſufficient to perform the Condition. 2 
So if the Condition be, that the Feoffee ſhall in Eaſter Term next acknowledge Satiſ- To acknow- 
faction upon a Judgment in the King's Bench; this muſt be done there, and cannot be done lege dee 4 
| elſewhere. oo ; 9 
So if a Feoffment in Fee be made of Whiteacre, rendring Rent to the Feoffor and his 

Heirs, on Condition that if the Rent be not paid, the Froffment to be void, and no Place 
is ſet for the Payment of it; in this Caſe the Feoffee is not bound to tender his Rent any 
Where for the ſaving of the Condition, but upon the Land, and a Tender there is ſufficient. 

And if a Man makes a Feoffment in Fee, without any Reſervation of Rent precedent in 
the Deed, on Condition that the Feoffee and his Heirs ſhall render a yearly Rent of 20s. a 
Year to the Feoffor and his Heirs, and if they fail, that the Feoffor ſhall re-enter; in this 
_ Caſe alſo the Payment or Tender muſt be upon the Land. | 

But if the Condition be, that he ſhall tender 205. a Year to a Stranger and his Heirs, 
this is no Rent, nor in the Nature of a Rent, and therefore the Feoffee muſt tender it to the 
Perſon of the Stranger where he can find him at the Day, or elſe he breaks the Condition, 
and a Tender upon the Ground is not ſufficient, | 8 „ 

But in theſe Caſes, if the Nature of the Thing to be done be ſuch as will not admit of 
ſuch a Carriage from Place to Place to ſeek out the Perſon of the Feoffor, Sc. there, al- 
though the Thing to be done be corporal or tranſient, and not a local Thing, yet he that is 
to do it ſhall not be bound to ſeek out the Perſon of the other; as for Example: | 
If an Eſtate be made, on Condition that the Grantee ſhall deliver twenty Quarters of To deliver 
Wheat, or twenty Loads of Wood to the Grantor at ſuch a Time, and no Place is ſet for 9 3 
the doing thereof; in this Caſe the Grantee is not bound to carry the ſame about to ſeek 5 

the Feoffor or Grantor, as he is bound to carry Money; but before the Day the Grantee is 

to know of the Grantor where he will appoint to receive it, and there it muſt be tendred. 

And the like Law is for the moſt part in Conditions of Obligations. | 

It is beſt therefore in all theſe Caſes, that the Certainty of Time and Place be ſet done in A Caution. 
the Condition for the Performance of a Thing, and the more certain it is, the better it is 
for him who is to perform it. Co. Lit. 210, 211, 213. Lit. F. 343, 345. Bro. Condition 
60. | 3 5 

If a Leaſe be made, on Condition that the Leſſee ſhall pay to the Leſſor all ſuch Sums of 4. Ia reſpect 


Money as the Leſſor ſhall lay out in ſuch a Buſineſs ; in this Caſe the Leſſor muſt firſt tender 0 ng mw 


: Vor. I. „ 4 PE e to 


If A. enfeoffs B. of Blackacre, on Condition that if C. enfeoffs B. of Mbiteacre, A. ſhall To enfeoff. | 


To pay Rent, 
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to the Leſſee a Note of the Charges before the Leſſee is bound to pay, and until this be done 


the Condition cannot be broken. | | | . 
To pay Mo- And after a Note is given alſo, he ſhall have ſome reaſonable Time to provide the Money. 

; And if he tenders him a Note of more than in Truth he lays out, the Leſſee, if he know 
it, may pay ſo much as is laid out, and he may refuſe to pay any more. —@ 

If Lands be granted, upon Condition that A. ſhall make an Eſtate of Lands at the Charges 
of B. in this Caſe A. muſt do the firſt Act, viz. notify to B. what Aſſurance he will make 
before B. is bound to tender the Charges. 5 Co. 22. | 5 5 

If a Feoffment be made on Condition that the Feoffee ſhall give ſo much Houſhold-· Stuff 
to the Feoffor, or ſo much Money for it as it ſhall be rated at by two indifferent Perſons to 
this Purpoſe to be choſen; in this Caſe the Election of the two Men muſt be by the Feof- 

fee: But if the Words be by two Perſons to be indifferently choſen, then the Election ſhall be 

by both Parties, for in the firſt Caſe the Word indifferent goes to the appraiſing, and not to 
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the Perſons. 


To cleanſe If a Feoffment be made of a Ground, on Condition that the Feoffee ſhall rake the 
Ditches. Ditches; in this Caſe if the Feoffce does it once it is a ſufficient Performance of the Condi- 
tion. | . | 5 
To dwell in a And yet if a Man grants a Houſe for Life, on Condition that the Leſſee ſhall dwell and 
Houle. be reſident in the Houſe during the ſaid Term; in this Caſe it is not ſufficient that he dwells 


im it once during the Term, but muſt do ſo all the Term, or elſe the Condition is broken. 


27 H. 8. 1. Plow. 21, 3 5 
If an Annuity be granted of ten Marks per Ann. to a Man, on Condition, or till he be pro- 


uity. 
* moted to a Benefice by the Grantor, and it is not ſaid of what Value the Benefice ſhall be; 
in this Caſe it ſhall be taken for a Benefice of as great Value and of as good an Eſtate as 
the Annuity is, otherwiſe the Grantee may refuſe it, and yet his Annuity ſhall continue. 
| Perk. g. 804. | | OR | | | TE 
To give If a Feoffment be made on Condition that the Feoffee ſhall give all his Goods Si que fu- 


Goods. erin, or give all his Pikes in his Pond Se gue fuerint; in this Caſe the Words ſhall be taken in 
the preſent Tenſe, for the Goods and Pikes that are at the Time of the Grant. 
But if a Feoffment be made on Condition that the Feoffee ſhall give all his Goods in Lon- 
don, Si que fuerint, that did belong to F. S. in this Caſe the Words ſhall be taken in the 


præterperfect Tenſe. Perk. F. 742. 47 N - | 
Not to diſturb If one makes a Leaſe of the Manor of Dale, (wherein is a Wood called Dale Wood) ex- 


the Leſſor in cepting all the Woods and Underwoods growing in Dale Wood, and all the great Trees 
90 the growing elſewhere, and this is upon Condition that if the Leſſee ſhall diſturb the Leſſor, to 
; cut and ſell the Wood and Underwood excepted, the Leaſe to be void; in this Caſe the 
Condition ſhall entend only to the Wood and Underwood in Dale Wood, and not to the 
Trees elſewhere ; but if the Words of the Condition be (Hall diſturb, &c. to cut, &c. the Mood 
and Underwood on the Premiſſes) contra. . Hil. 3 Car. Hayward and Fulcher's Caſe, Palm. 503. 
If one grants Land, rendring Rent at the Feaſts of St. Michael and our Lady-day, or 
within a Month after, on Condition that if it be behind after the Feaſts and Days limited by 
the Space of eight Weeks, that the Leaſe ſhall be void; in this Caſe the eight Weeks ſhall 
be accounted from the Month which is the twenty-eighth Day after the Feaſt. Dyer 142. 
Tf the Condition be made in the Copulative, and conſiſts of divers Parts, every Part muſt 
be obſerved, or the Condition will not be performed. 5 1 
But when it is made in the Disjunctive, if any Part of it be obſerved, it is a ſufficient 
ig Performance of the Condition. 5 . 1 | 
9 And therefore if a Feoffment be made on Condition to reinfeoff and pay 20 J. and the 
i Feoffee reinfeoffs but does not pay the 207. in this Caſe the Condition is broken. 
5 But if the Condition be to reinfeoff or pay 20/. and the Feoffee does one of them, it is 
| a good Performance of the Condition. 3 8 85 | 
And when it is made in the Copulative and Disjunctive both, it ſhall be taken in the Dif. 
| junctive only; as if a Leaſe be made to A. and B. his Wife, on Condition that A. and B. 
* or any Child between them, ſhall ſo long live; this ſhall be taken in this Senſe, if the Huſ- 
11 | band, Wife or Child ſhall ſo long live, ſo that the Leaſe ſhall not be determined by the 
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Death of the Huſband or Wife alone. | | EY, 
If there be two Proviſoes in two ſeveral Indentures of Conveyance of ſeveral Manors to A. 


th and B. that if the Feoffor pays or tenders 205. to A. and B. or the Heirs of A. that the Con- 
14 veyance ſhall be void, and A. dies; in this Caſe a Tender to B. is not ſufficient, and it muſt 
|| be made to the Heir of A. and it muſt be 205. for every Proviſo: But otherwiſe it is of a 
| collateral Act. 12 H. 7.10 Co. Lit. 225. Perk. F. 746. Dyer 937, 372. HE 
If the Words of a Condition be thus, that upon ſuch a Contingent the Party ak enter and 
retain the Land until the Thing be done, &c. in this Caſe and by theſe Words the Eſtate is 
| | | 5 ts not 
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not determined, as it is by theſe Words, ( that the Eſtate ſhall be void, or that the Grantor 


hall re-enter, or the like.) 


And in theſe Words there is a Difference alſo to be obſerved, for if the Words be, that 


upon ſuch a Contingent the Eſtate ſhall ceaſe and be void, and it be a Leaſe for Years to which 
tze Condition is annexed, the Eſtate is ip/o facto void without Entry or Claim, and can never 


be affirmed afterwards. 85 | 
But if the Words of the Cloſe of the Condition be, that the Feoffor, Leſſor, 8c. ſhall re- 
enter, without any other Words, although it be in a Leaſe for Years, yet the Leaſe is not 


void until he has made an actual Entry. 


But in both Caſes, if the Eſtate to be voided be an Eſtate in Fee or for Life, it is only 


voidable by the Breach of the Condition, and muſt be made void by Entry or Claim, and 


until this be done the Grantor can make no new Eſtate of the Land. 
But in the firſt Caſe before the Party ſhall retain the Land and take the Profits of it in 


the Nature of a Pledge until the Thing be done which was agreed upon in the Condition, 
and then the other Party ſhall have the Land again. Co. Lit. 203, 204. 3 Co. 64. 11 H. 7. 


21. Dyer 6. 127. | 
(ZZ) Where a Court of Equity will relieve againſ! the Breach of a Condition. 


| T HE Court of Chancery relieves againſt ſome Breaches of Conditions, Sc. but not 
I againſt the Breach of a Condition precedent: It will relieve to prevent the deveſting 


of an Eſtate, though not to give an Eſtate that never veſted by reaſon of the Non-performance 
of a precedent Condition. Yet in all Caſes where the Matter of a Condition lies in Compen- 
ſation, be the Condition precedent or ſubſequent, there ought to be Relief in Equity. 2 Vern. 
339. Fan 2230 © | | | 3 5 


y 


On a Queſtion, whether Relief might be given for the Breach of a Condition on Non- 


payment at the Day, Sc. there being no Damage but what might be made up by Payment 
after with Damages: It was decreed that Relief ſhould be had. And faid, that it is now a 
general Rule of Equity, that no Advantage ſhall be taken of a Penalty or Forfeiture, where 


a Compenſation may be made. Chan. Ca. 144. Max. Eg. 44, 45, &c. 
A. deviſed Lands to J. S. upon Condition to pay 20000. to his Heir at Law, viz. 


| 1000/. per Ann. for the firſt ſixteen Years, and 2000). per Ann. after till the Whole ſhall be 


paid, and the Heir entered for Non-payment of the 1000 J. per Ann. F. S. ſhall be relieved 
upon Payment of the 10007. together with Intereſt from the Time it became payable, with- 


out any Deduction for Taxes; the Court declaring, that wherever they can give Satisfaction 
or Compenſation for the Breach of a Condition they can relieve. Salk. 156. 2 Vern. 594. 


The Lady Anne Knowls, had deviſed,to her by the Earl of N. Newport Houſe, and other 


Tenements in the County of M. to her and the Heirs of her Body begotten, upon Condi- 


tion that ſhe married with the Conſent of his Wife and of certain Truſtees ; and if jhe married 


"—_ wvithout their Conſent, or died without Tſſue of ber Body, then the Premiſes were given over to 
6. P. and to his Heirs for ever. The Lady Anne married without ſuch Conſent, but after- 


warts the Truſtees aſſented thereto: And now a Bill was brought to be relieved againſt the 


Condition, and the Breach of it: It was held, that this was a conditional Limitation, and 


not relievable in Equity; nor-ſhall the ſubſequent Aſſent ſupply the want of Conſent prece- 


dent, for after the Marriage Conſent ſignifies no more in this Caſe. 


The Lord Keeper declared he was clear of Opinion, that Equity ought not to interpoſe in 


this Caſe; and was glad to ſee that a Parent could ſettle his Eſtate, that it might be out of 
the Power of a Court of Equity; and ſo diſmiſſed the Bill. Chan. Ca. 138, 141, 143, 144. 

Ad 200. 2 Chan. Rep. 26. ä *** | 
A Man makes a Mortgage at fix per Cent. with Proviſo to take five if paid within three 
Months after. If there is a great Arrear, the Court will not relieve, Secus if but a ſhort 


Time. il. 652. | 


Lands were ſettled by a Man on Truſtees to ſuch Uſes as he by Deed or Will ſhould ap- 
point; and by his Will he deviſed his Eſtate to his Eldeſt Daughter, upon Condition that 


ſhe within fix Months after his Death paid certain Sums to her other Siſters; and if ſhe fail- 


| ed, then he gave the Lands to his ſecond Daughter on the like Condition, &c. The Plain- 


tiff failed in Payment of the Money within the Time limited, and was relieved and the 


over; and even in the Caſe of a Condition precedent. 2 Vern. 222. 
E. R. deviſed his real Eſtate to his Kinſman Sir R. R. paying 1000 J. a- piece to his two 


Daughters and Heirs at Law: Sir R. R. makes Default in Payment, and the Daughters bring 


Ejcctment, and recover the Lands; then the Plaintiff claiming under Sir R. R. brought 
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ried farther than ; as her Minority. Abr. Ca. Eq. 112, 113. 


and one without 


his Bill to be relieved, and obtained a Decree for that Purpoſe, paying what remained un- 
paid of the 20007. with Intereſt and Coſts. Againſt this Decree it was objected, that Sir 
R. R. claiming only as a voluntary Deviſee, Equity ovght not to aſſiſt him againſt the Breach 
of the Condition, whereby to eſtabliſh a Diſinberiſon of the Heir; but that he ought at his 
Peril to have taken Care to have performed the ſame, or the Law ſhould take Place. Sed 
non allocatur. 2 Vern. 366. =D En — o»Q ß . 
A. bequeathed 2000/7. to his Daughter, but if ſhe ſhould marry one B. that then the Le- 
gacy ſhould be void: The Daughter havirg married B. contrary to the Will, her Brother 
pays her 800 J. and ſhe releaſes the, Legacy; but afterwards brings a Bill to ſer aſide the 
Releaſe, and have her Legacy made good to her. It was decreed by the Lord Chancellor 
againſt the Plaintiff, who ſaid, that where a Legacy is given to a Woman, upon Condition 
that ſhe marries with the Conſent of J. S. if the Legacy be not limited over, it is only in 
terrorem, and though the marries without Conſent, it does not avoid the Legacy: But here 
in this Caſe the Father had revoked the Legacy, and ſhe was only prohibited co marry with 
one Man by Name. Vern. 19, 20. 55 e . e 
A. bequeathed 300 l. to B. her Daughter, but if ſhe married under twenty-one without 
Conſent of the Executors, or major Part of thei, the Legacy ſhould go to the Children of 
her Siſter, the Wife of C. and made C. and two others Executors ; B. being at the Houſe 
of C. there marries his Son by a former Wife, with his Privity, being under twenty-one ; 
B. and her Huſband bring a Bill for the Legacy; C. in Favour of his other Children inſiſts 
that the Legacy is forfeited. The other Executors confeſſed they had Notice of the Court- 
ſhip, and did not contradict or diſapprove of it; and the 300 J. was decreed the Plaintiffs, 
there being at leaſt a tacit Conſent. 2 Vern. 580. _ N 8 | | 
A. deviſed to his Daughter M. 1001. to be paid by his Executors upon her Day of Mar- 
riage, or Age of twenty-five, which ſhould firſt happen, upon Condition that ſhe ſhould 
marry with the Conſent of ſuch and ſuch Perſons ; and if ſhe marry without their Conſent, 
then to have ;o7. only, and no more, and gave the Reſidue of his perſonal Eſtate to N. 
M. married without ſuch Conſent before twenty ; and it was held by the Maſter of the Rolls, 
that this was more than a Clauſe in terrorem, and that the Deviſe of the Surplus of the per- 
ſonal Eſtate was a Deviſe over of the 50/7. on M.'s Diſobedience. Abr. Ca. Eq. 112, 
A. deviſed to B. who was his Heir at Law, all his Lands, &c. except, Sc. charged with 
a Sum of Money payable to his Daughter at her Age of twenty Years, or Marriage, and 
deviſed the excepted Lands in Truſt to be ſold for Payment of Debts; provided that if his 
Daughter ſhould marry in the Life-time of her Mother, without her Conſent firſt had in 
Writing, then 5007. Part of the ſaid Sum charged ſhould ceaſe, and ſhould be applied to- 
wards Payment of his Debts charged on the ſaid excepted Lands, and appoints his Wife 
Guardian of his Daughter, and makes her Executrix, and dies. The Daughter attains her 
Age of twenty-one, and without the Conſent of her Mother intermarries with the Plaintiff, 
Per Lord Keeper, This is a Portion to be raiſed out of Lands, and therefore to be conſidered. 
as Land; and though it be to go towards Payment of Debts on Breach of the Condition, 
and there appear one hundred and twenty Creditors concerned, yet none that are in Danger 


x ad 
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of loſing their Debts; and it is then to be conſidered as it ſtands upon the Condition itſelf, 


and therefore the Plaintiff muſt have the whole Portion, for the Teſtator has appointed two 
Periods of Time to intitle her, viz. Marriage, or the Age of twenty-one; and as ſhe has 


attained that Age, it becomes a veſted and ſettled Intereſt in her, not to be deveſted by the 


Marriage without the Conſent of the Mother, for that Conſent cannot in any Reaſon be car- 
Where there is a) Condicion that a Feme ſhall marry with the Conſent of two Executors, 
eaſon is againſt the Match, the Court will diſpenſe with his Conſent. 
2 Wil. 628. | | VV | . is 7 
If the Father deviſes Lands in Truſt to permit his Daughter to receive the Rents until 
her Marriage or Death, and in Cafe ſhe marries with the Conſent of Truſtees, then to con- 


_ vey the Premiſſes to her and her Heirs ; but if Cie died before Marriage, or married with- 


out ſuch Conſent, then to convey to ether Perſons. The Daughter afterwards marries with 
the Conſent of her Father, who ſettles Pert of the Lands on her and her Huſband, ard 
dies; this Settlement ſhall be no Revocation of the Will, as to the Deviſe of the other Lands 


to her; and by the Father's conſenting in his Life-time, the Condition is diſpenſed with. 


2 Vern. 720. e LES TS 5 | 
Lands were ſettled in Truſt for raiſing Portions for Daughters, payable upon their Mar- 
riages, with the Conſent of Truſtees; but if they married without ſuch Conſent, then to 
remain over to another, &c. The Daughters were old, and never intended,to marry, but 
to lay out their Portions in a Purchaſe of Annuities for their Lives; and it was held that 
they ſhould have their Portions immediately, upon giving Security to indemnity againſt 
the Perſons to whom the Portions were delivered over. Nel. Chan, Rep. 62.—And in 
4 | EO . 2 Vera. 
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2 Vern. 452. the SER Point was decreed. Upon giving Security to refund, if. the Condition 
ſhonld be broken, though no Mention made that the Daughters did not intend to marry. 
A. by Will gave his Grandav; Zhter 2007. on Condition that ſhe ſhould continue with his 


Executors till he ſhould be twenty-one ; but if (he ſhould be taken from them by her Father, 


(who was a Papiſt) or be married againſt the Conſent of his Exccutors, then he gave her but 
101. The Daughter was placed by the Executors with a Clergyman, who, before ſhe was 
twenty-one, with the Conſent of one of the Executors, permitted her to make a Viſit to her 
Father ; and he took that Oppòhunity to marry her to a Papiſt, and ſhe was decreed the 
| Legacy at the Rolls; but upon a Re- nearing, the Lord Kceper held that ſhe ſhould have 
but the 10 J. only: And he ſaid, that in this Caſe there was no Difference between a Condi- 
tion that ſhe ſhall not marry without Conſent, and that ſhe ſhall not marry againſt Conſent. 
2 Fern. i. ©, Whether there was any Limitation over? Vide the next Paragraph but 
Io. 
If by Leaſe 9000 J. is ſecured for a Feme Sole, i in Caſe ſhe does not marry contrary to the 
Liking of A. and if ſhe does, then for fuch Perſon as A. ſhall nominate; and for Want of 
ſuch Nomination for 7. and ſhe marries without the Conſent of 4. yet he cannot diſpoſe of 
the Leaſe otherwiſe than for her Benefit. Chan. Ca. 58. This Caſe is cited in 2 Vern. 575. 
where it is ſaid, that there may be a Difference between a Condition that ſhe ſhall not marry 
without Confear, and where it is that (he ſhall not marry againſt Conſent. 
If a Portion of 8000 J. be given to a Woman, provided ſhe does not marry without the 
. Conſent of A. and if ſhe does ſhe ſhall have but 100 J. per Ann. Yet if ſhe marries without 
his Conſent ſhe ſhall be relieved, for the Proviſo is in terrorem only. Chan. Ca. 22. 2 Chan. 
Rep. 23. Vern. 26. Nel Cham: Rep: 145. 2 Vern, 293. 

But it was ſaid, that if the Portion upon ſuch Marriage had been limited over to another, 
it had been otherwiſe. Chan. Ca. 22. 2 Chan. Rep. 95. 2 Vern. 357. 

By the Law of Augland, a Deviſe upon Condition not to marry at all, or not to marry a 


Perſon of ſuch a Proteſſion or Calling, is void, whether there be a Limitation over or not 
bat if it be upon Condition not to marry a Papiſt, or a certain Perſon by Name, it may be 


good. Fern. 20. 

But by the Civil Law, a Gift or Deviſe upon Condition not to marry without Conſent is 
voii, though there be a Limitation over, for it is a Maxim there that Matrimonium debet eſſe 
liberum. 

4. deviſed his Lands to Truſtees for three Years, and if wichin the three Years there hap- 
pencd a Marriage between G. who was a diſtant Relation, and of the ſame Blood, and W. 
his Iviece and Heir at Law, then to V. for Life, Remainder to her firſt Son, Sc. in Tail 
Male by G. to be begotten: But if the Marriage ſhould not take Effect within the three 


Tears, or if the Marriage ſhould be before the Years of Conſent, and not ratified when of 


competent Age, then to F. in Tail, who was likewiſe a remote Relation of the Teſtator, but 
not of the ſame Blood. The Marriage between G. and W. did not take Effect within the 
three Years, though ſeveral Propoſals were within the Time made by her Friends to his 
Guardians, but not accepted by them; and though ſhe herſelf had preſſed the Match as far 
as the Modeſty of her Sex would permit. She afterwards married B. and by her Bill prayed 
the Bengfit of the Deviſe, the Condition being anſwered by her as far as ſhe was capable, 
having married a Perſon, as was alledged, equal in Circumſtances, Sc. to G. But by the 
Advice of Holt and Treby Chief Juſtices, her Bill was diſmiſſed. Between Bertie and Lord 
Faultland, 3 Chan. Ca. 129.—In Salk. 231. it is ſaid, that the Decree in this Caſe was re- 
_ verſed in the Houle of Lords. And in 2 Fern. 333. it is ſaid, that the Matter was ended by 
Compromiſe. 

A. deviſcd to each of his Daughters 20000 U payable at twenty-five, but if they or either of 
them ſhould marry before ſixteen, or if the Marriage ſhould be without the Conſent of their 
Mother and Truſtees, then they ſhould loſe 10 of the Portion, which ſhould go to his 
other Children; one of them married before the Age of ſixteen, and though it was with the 
Conſent of all the Parties, yet it was held, that boch the Terms of the Condition ought to 
have been obſerved. Lord Saliſbury's Caſe, 2 Ven. 365. But in 2 Vern. 223. it is ſaid, 
th-t the Father treated with the Lord Saliſbury about the Marriage, though he died before it 
was ſolemnized; and there the Decree is quite contrary : And Skin. Rep. 285. agrees with 
this lat Reſolution. 

If the Father makes a voluntary Settlement on his eldeſt Son in Tail Male, Remainder 
to a ſecond Son, &c. in which there is a Proviſo, that if the el.teſt did not pay the ſecond 
600 J. at his Age of twenty-one Years, that then the Eſtate of the eldeſt ſhould in Law 


and Equity ceaſe; and the Father afterwards marries a ſecond Wife, and by Deed, taking 


Notice of the former Settlement, and that the Son had not paid the Money, conveys the 
fame Lands to the Uſe of his Children by his laſt Wife; the eldeſt Son ſhall not be re- 
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levied, the Conveyance 1 ing partly voluntary, and the Condition ſpeclal, hes bis Eflate 
ſhould ceaſe in Law and Equity, and the Son's Bill diſmiſſed accordingly; and the rather. 
becauſe the Son had ſet up a Leaſe againſt his Father, which was obtained by Surprize 3 ard 
the Deed in Law was defective, and amounted only to a Declaration of Truſt. Vern. 156. 

A Man being ſeiſed in Fee of Lands of the Value of 100007. ſettles it ſo, that in Caſe his 
eldeſt Daughter, within ſix Months after his Death, ſhould pay 6000 J. to the Uſe of his other 
four Daughters, then the eldeſt to have the Land; but if ſhe failed in Payment, then the 
ſecond to have the like Privilege; the fix Months paſt without Payment, and the eldeſt 
Daughter having aſſigned over her Intereſt ro one to whom ſhe was indebted, by which the 
Eſtate was to go out of the Family, contrary to the Intention of the Donor; the Court took 
Time to confider, whether they could retrieve in this Caſe or not. 2 Vern. 166. This ſeems 
to be the ſame Caſe as in 2 Vera. 222. which ſee before, but differently ſtated. 

It A. conveys Lands to B. Fc. and their Heirs, upon Truſt that if C. the Son of A. Vith 
in 6x Months after the Death of A. ſhould ſecure to Truſtees 5004. for the younger Children 
of C. then after ſuch Security given, to convey to C. and his Heirs, and until the Time for 
giving ſuch Security, in Truſt for the eldeſt Son of C. and in Default of ſuch Security, to 
convey to ſuch eldeſt Son and his Heirs, if C. dies before any ſuch Security given; yet this 
Condition precedent being only in Nature of a Penalty, the Intent of the Truſt ſhall be re- 
garded, which was to ſccure 500 l. to the younger Children. Chan. Ca. 89. 2 Med. 307. 

4. deviſed his Eſtate to B. in Truſt for the Uſe and Benefit of P. but declared his Will to 
be, that H. ſhould have no Benefit of the Deviſe, unleſs P.'s Father ſhould ſettle on P. two 
full Thirds of the Eſtate ſettled on the Father on his Marriage; and on Default thereof the 
Eſtate ſhould go to B. The Father made no Settlement on B. but .deviſed all his Eſtate to 
him for Life, but ſubject to the Payment of Debts. It was adjudged, that this Eſtate was 
executed in P. by the Statute of Uſes, and conſequently that this is a Condition ſubſequent, 
yet the Court declared, that thovgh Conditions ſubſequent, which are to deveſt an Eſtate, 
need not be literally performed; yet even in ſuch Caſe if the Party cannot be compenſated in 
Damages, it would be againſt Conſcience to relieve; and therefore the Maſter was ordered 
to examine the Value of the Eſtate deviſed, and the Amount of the Debts wherewith that 
ſtate was charged, and to report to the Court, whether after Debts paid there would be two 
tull Thirds of the Father's Eſtate which was ſettled on him in Marriage, left to P. and upon 
a Re-hearing would not vary the former Order; declaring that the Difference was, whether 
this Caſe lay | in Compenſation, or not; and if a Compenſation was made, he would relieve 
againſt the Breach of the Condition; but in Caſe a ſufficient Compenſation was not made, 
the Court would then conſider further of it. Vern. 79, 167,—In 2 Vern. 222 & 338. the 
ſame Caſe is cited as a Caſe wherein there was Relief. 

If a Feme Covert, having Power by Will to deviſe Lands, deviſes them to Executors to 
pay 5007. out of them to her Son; provided that if the Father does not give a ſufficient Re- 
leaſe of certain Goods to her Executors, that“ then the Deviſe of the 5007. ſhould be void, 
and go to the Executors; and after her Death a Releaſe is tendered to the Father, and he re- 

fuſes; yet upon making ub Releaſe afterwards, the Money ſhall be peil to the Son; for it 
was ſaid to be the ſtanding Rule of the Court, that a Forfeiture ſhould not bind where a Thing 
nay be done after, or a Compenſation made for it; as where the Condition is to pay Mo- 
ney, Sc. and though it is generally binding where there is a Deviſe over, yet here it being to 
go to the Executors, it is no more than the Law implies. 2 Vem. 251 
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SE C F. VII. 


Of the Warranty: | 


(A) VU. drranty what, and FFarranter and WW arrantee who, 


Warranty is a Coven real annexed to Lands or dae whereby . 83 
(wherher be be Feoffor, Grantor, Leſſor, &c.) and his Heirs are bound to warrant and 
cure the lame to the Covenantce and his Heirs, and that they ſhall quietly hold and enzoy 
1 lame, and either upon Voucher, or by Judgment in a Writ of Marrantia Charte, to 
yield other Lands and Tenements to the Value of thoſe that ſhall be evicted wh a former 
Title. Co. Lit. 365. a. 
And he whe makes his Warranty is called the Warrantor, and he to whom it is a made i is 
called the \Varrantce, | 
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(B) Kinds 
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) Kids of Warranties. 


: \ Nara are eicher general, vix. by one and his Heirs to anther and his Heirs; or General or 


particular, and reſtrained to a certain Perſon. 
And there are two Kinds of Warrants annexed to Frecholds and Inheritances. | 


particular, 


Firſt, A Warranty in Deed, or an expreſs Warranty, which is within a Fine or Feet ent Ta Deed, 


in Fee, or a Leaſe for Life is mag by Deed, which has an expreſs Clauſe of Warranty con- 


tained in it, as when a Conuſor, Feeffor or Leſlor, covenants to warrant the Land to the Co- | 


nuſee, Feoffee or Leſſee. 


Secondly, A Warranty in Law, or an implied Warranty, which is when it is not expreſſed In Law. 


by the Party, but tacite made and implied by the Law. 
A Warranty in Deed is either lineal or collateral. 


A lineal Warranty is a Covenant real annexed to the Land by him which hk was Ow ner Lineal. 


er might have inherited the Land, and from whom his Heir lineal or collateral t dy 
| Poſſibilic have claimed the Land as Eleir from him that made the Warranty. 


A collateral Warranty is made by him that bac no Right or Poſſibility of Right to We Collateral. 


Land, and is collateral to the Title of the Land. 
Alſo there is a Warranty which commences by Diſſeiſin or Wrong. 


By Diſſeiſm 


Note, That all theſe Things here are to be applied to Warranties of Lands and concerning or Wrong, 


| F recholds and WRT, for there is a WER of Goods and Chattels in Contracts. 


(Cc) What Words and Clauſes in a Deed will make a Warranty: 


H E Words Dedi & Conceſfi, or Dedi only in a Feoffment make a Warranty, when an 


Eſtate in Fee or Inheritance paſſes by the Deed. 
But the Word Conceſſi only, or Demifi & Conceſſi, do not make ſuch a Warranty. 
And by Force of the Statutes of Bigamis, Chap. 6. Dedi is made an expreſs Warranty du- 
ring the Life of the Feoffor. Co. Lit. 383, 384. 4 Co.81. 


The Word Warrantizo, or Warrant, is the only apt and effectual Word to make an ex- 


preſs Warranty, or a Warranty in Deed, and therefore this Word only is uſed in Fines. 

And the Words Defends, or Acquitto, although they are commonly uſed in Deeds, yet of 
themſelves without the other will not make a Warranty. Lit. §. 733. 5 Co. 17, 18. | 

If a Man by Deed warrants Land to J. S. and his Heirs, and the Warrantor does not 
bind his Heirs to the pc ntee; or does not warrant to F. S. and his Heirs, but to J. S. 
only; or warrants to J. S. and his Aſſigns, and not to J. S. and his Heirs; or binds himſelf 
and his Heirs to warrant the Land, but does not ſay how long, nor againſt whom; theſe 
are good Warranties. Dyer 42. Co. Lit. 283. 

The Warranty is uſually put before the Reſt of the Covenants. See ſeveral Forms in the 


Second Volume. 


00 What 2 all be Joo: a e Warranty in | Deed. or not; and how it gulf ** 


and bind. 
| T O every 195983 W in Deed that muſt bar and bind, theſe Things are 3 


Firſt, That the Perſon that warrants, be a Perſon able; for if an Infant makes a 


Feoffment in Fee of Land, and thereby binds him and his Heirs to warrant the Land, in 
this Caſe although the Feoffment be only voidable, yet the Warranty is void. 

| Secondly, That the Warranty be made by Deed in Writing; for if a Man makes a Feofl- 
ment by Word, and by Word binds him and bis Heirs to warrant the Land; this is not a 
Yoo Warranty. 

So if a Man gives Lands to another by his laſt Will, and thereby binds him and his Heirs 

ro warrant it; this Warranty, although the Will be | in Writing, is void. Co. Lit. 367, 380. 
Lit. F. 
1 birth” That there be ſome Eſtate to which the Warranty is and that may ſupport it; 
for if one covenants to warrant Land to another, and makes him no Eſtate, or makes him 
an Eſtate that is not good, and covenants to warrant the Thing granted; in theſe Caſes the 
Warranty is void. 10 Co. 96. Co. Lit. 384. 

Feurthly, That the Eſtate to which the Warranty is annexed, be ſuch an Eſtate as is able to 
ſupport it, and therefore that it 5e a Leaſe for Life at the leaſt; for if one makes a Leaſe 
for Years of Land, and binds himſelf and his Heirs to warrant the Land; this is no good 
Warranty, neither will it have the Effect of a Warranty; but this may amount to Covenant, 


on which an Action of Covenant may be brought. Co. Lit. 378, 26 H. 8. 9. 
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Warranty. 


Fifthly, That the Warranty deſcends upon kim that is Heir of the whole Blood ** the 
Common Law to him that made the Warranty, and not upon another; for if Tenant in 
Tail in Borough Eugliſo diſcontinues the Tail, and has Iſſue two Sons, and the Uncle re- 
leaſes to the Diſcontinuee with Warranty, and dies; this is no good Warranty to bind the 
Son. 
So if in this Caſe Tenant in Tail diſcontinues the Tail with Warranty, Ce. having two 
Sons, and dies ſeiſed of other Lands in the fame Borough in Fee-ſimple, to the Value of 
the Land in Tail; the younger Son is not barred by this Warranty. Co. Lit. 12. Tit. 9. 
7585 if one gives his Land to the eldeſt Son, and the Heirs Male of his Body, the Remain- 
der to the ſecond Son, c. and the eldeſt Son aliens with Warranty, having Iſſue a Daughter, 
and dies; this is not a good Warranty to bar the ſecond Son. Lit. §. 161. 

So if Tenant in Tail has Iſſue two Daughters by divers Venters, and dies, and they enter, 
and a Stranger diſſciſes them, and one of them releaſes all her Right, and binds her and her 
Heirs to warrant it; in this Caſe the ek is not good to bar the Siſter : But if they had 
been by one Venter, contra. Lit. §. 737 

So if two Brothers be by Demi V TS. and the eldeſt releaſes with Warranty to the Diſ- 
ſeiſor of the Uncle, and dies without Iſſue, and the Younger dies; this is no good Warranty 
to bar the younger Brother, for a Warranty Müſtevermete deſcend upon him that i is Heir 
at the Common Law to him that made it. Co. Lit. $. 387. Lit. §. 718. 

&ixthly, That he that is Heir do continue to be ſo, and that neither the Deſcent of the 
Title nor the Warranty be interrupted, for if one binds him and his Heirs to Warranty, and 
alter is attainted of Treaſon or Felony, and dies; this Warranty does not bind his Heir. 

So if Tenant in Tail be diſſeiſed, and after leaſes to the Diſſciſor with Warranty, and after 
the Tenant in Tail is attainted of Felony, and has Iſſue, and dies; this Warranty will not | 


bind the Iſſue. Lit. §. 745, 


746. 

Seventhly, That the Eſtate of Freehold that is to be barred be put to a Right before or at 
the Time of the Warranty made, and that he to whom the Warranty does deſcend have then 
but a Right to the Land; for a Warranty will not bar an Eſtate of Freehold or Inheritance in 
eſſe, in Poſſeſſion, in Reverſion or Remainder, that is not diſplaced and put to a Right before 
or at the Time of the Warranty made, though after at the Time of the Deſcent of the War- 
ranty, the Eſtate of Frechold or Inheritance be diſplaced and deveſted. 

And therefore if there be Father and Son, and the Son has a Rent ſervice, Suit to a Mill, 
Rent- charge, Rent-ſeck, Common of Paſture, or other Profit Apprender out of Land of the 
Father, and the Father makes a Feoffment in Fee with Warranty, and dies; this ſhall not bar 
the Son of the Rent, Common, Ec. 

And although the Son after the Feoffment wich Warranty, and before the Death of the F- 
ther had been Aiſfeiſed, and fo being out of Poſſeſſion, the Warranty has deſcended upon 
him, vet this Warranty ſhould not bind him. 

80 it my collatcral Anceſtor releaſes to my Tenant for Life with Warranty, and dies, and 
this Warranty deſcends upon me; this ſhall not bind my Reverſion or Remainder. | 

But if in the Caſe before the Son be diffeiied of the Rent, Cc. and affirms himſelf to be 
diſſeiſed by the bringing of an Affiſe, (for otherwiſe he ſhall not be ſaid to be out of Poſſeſſion 
of a Rent, or the li ke) "and after the Father releaſes with Warranty, and dies; in CY Cale 
the collateral Warranty ſhall bar and bind the Son of his Rent, Ec. 

And if in the laſt Caſe my Tenant for Life be diſſeiſeq, and my eee releaſes to the 
Diflcifor with Warranty, and dies; this is a good Wartany to bind and bar 10 Co. 96, 

Co. Lit. 388. 

Eighthly, That the Warranty does take Effect in the Life time of the Anceltor, and that 
he be bound by it; for the Heir ſhall never be bound by an expreſs Warranty, but where 
the Anceſtor was bound by the ſame Warranty, and therefore a Warranty made by Will is 
void. Lit. 34. | 

Nintbly, That the Heir claim in the fame Right that the Anceſtor does; for if one be a 
Succeſſor only in Caſe of Corporation, he ſhall not be bound by the Warranty of a natural 
Anceſtor. Co. Lit. 370. 

7:1tbly, Thar the Heir that is to be barred by the Warranty be of full Age at the Tiine of 
the Fall of the Warranty; for if my Anceſtor makes a Feoffment, or a Releaſe with Warran- 
ty, and at this Time I am within Age, and after he dies, and the Warranty deſcends upon 
me within Age; this Warranty ſhall not bind me: But if I, become of Age after the War- 
ranty of my Anceſtor, and before his Death ; in this Caſe the Warranty may bar me. 


And 


Ch. 5.9. 7. e Warranty, 


And in che firſt Caſe it will ber me alſo whilſt it is in Force; but I may by my Entry 


avoid it. 

And the fame Law is of. a Woman Coverr. 

And yer if the Entry of an Infant or Woman Covert be not lawful when the Warranty 
deſcends ; the Warranty ſhall bind them as well as any other, for ſuch a Warranty cannot 
be avoided but by Entry and avoiding the Eſfate. 

And where the Huſhand is within Age at the Time of the Deſcent of a Warranty to his 
Wife, and the Entry of the Wife is taken away, there the Warranty ſhall bind the Wife. 
Lit. F. 726. Co. 67, 140. Co. Lit. 380 

if Lands be given to A. for Life, and after to the next Heir Male of 4. and the Heirs 
Male of the Body of that Heir Male, and A. having Iſſue B. makes a Feoffment of the Land 
with Warranty to J. S. this is a good Warranty, and a Bar to the Iſſue, for a Man may be 
| barred of his Right by a Warranty which he could never avoid; as where Leſſee for Life is 
diſſeiſed, and a Collateral Anceſter of the Leſſor does releaſe to the Diſſeiſor with Warranty, 
and dies, and this does deſcend upon the Leſſor; by this he is barred. Co. 66. 44 Ed. 3. 
30. 44 Af. pl. 35: 

A Warranty made Life or in Tail is good, and ſhall bind for ſo long Time; as if Te- 
nant in Tail of Land lets it for Life, the Remainder to another in Fee, and a Collateral An- 
ceſtor confirms the Eſtate of the Tenant for Life, and dies, and the Tenant in Tail has Iſſue; 
this is a Bar of the Iſſue during the Life of the Tenant for Life; and in this Caſe upon a 

Voucher the Recovery in Value ſhall be put for Life only. Lit. §. 738. Co. Lit. 387. 

If one makes a Gift in Tail, and grants to warrant the Land given according to the Gift; 
this Warranty is good no longer than the Eſtate laſts. 

And no Warranty that a Donor can make in this Caſe can bar him of the Land, if the 
Donee dies without Iſſue, and the Eſtate determines. 10 Co. 96. 

And where a Warranty bars, it is Entry, and extends to all the Land, and to all Perſons 
upon whom it deſcends, and is a Bar of all the Right that every one of them has in the 
Land; ſv that if they have all Right jointly or ſeverally, or one only has all the Right, and 
_ the Reſt none, he that has the Right is barred. 


And therefore, if Lands be given to A. and the Heirs of his Body, and for want of ſuch 


Iſſue, to E. his Siſter and the Heirs of her Body, and A. makes a Feoffment with Warranty, 
and dies without Iſſue, having two Siſters E. and S. this is a Bar to E. for the Whole, al- 
though the Warranty deſcends on her and another. 8 Co. 52. Co. Lit. 373 
| If there be Tenant for Life, the Remainder to his Son and Heir apparent in Tail, and the 
Father makes a Feoffment in Fee with Warranty, and dies; in this Caſe this is a good War- 
ranty, and will not bar the Son, although it be made on Purpoſe to bar him. 
But if by Agreement and Covin between him and A. and B. he makes a Leaſe to A. who 
makes Feoftment in Fee to B. to whom the Father releaſes with Warranty, thinking by a 


Collateral Warranty to bar his Son; this is no Bar, for this Warranty began by Diſſciſin : 


And if in the firſt Caſe the Son enters in the Lite-time of the Father upon the Land, he 


avoids the Warranty. 5 Co. 79. 
If the Father be Tenant for Life, the Remainder to the next Heir Male of the Father, 


and to the Heirs Male of the Body of ſuch next Heir Male, and the Father makes a Feoff- 
ment to J. S. with Warranty, and dies; it ſeems this is a good Warranty to bar the Heir; 


and in this Caſe the Heir cannot enter in the Life-time of his Father, for he cannot be Heir 
Male to his Father until his Father's Death. Co. 66. 

If Tenant for Life makes a Feoffment with Warranty, or be diſſeiſed, and a Releaſe with 
Warranty, and he in Reverſion being Heir to the Tenant, and does not enter in his Life- 


time, but ſuffers the Leſſee for Life to die, and thereby the Warranty to fall and deſcend 


upon him; in this Caſe Warranty generally is a Bar without any Aſſets. 
But if he that does ſo alien, c. be Tenant by the Curteſy, this is no Bar to the Heir 
without Aſſets in Fee: ſimple from the Tenant by the Curteſy, and then it is a Bar for ſo 
much. 
And if the Heir for want of ſuch Aſſes at the Time does recover the Land from his Mo- 
ther, and after Aſſets does deſcend from the Father; in this Caſe the Tenant ſhall recover 
the ſame Land of the Mother again. 
And if ſhe who fo aliens, Sc. to be Tenant for Life of Inheritance or Purchaſe of her 
deceaſed Huſband, or given unto her by any of the Anceſtors of her Huſband, or by any 
Other Perſon ſciſed to the Uſe of her Huſband, or of any of his Anceſtors ; in this Caſe her 


Alienation, Reœleaſe or Confirmation with Warranty, ſhall not bind the Heir whether he has 


Aſſets or not. 

But if a Man conveys Lands to the Uſe of himſelf, B. his Wife, and the Heirs of his 
Body, and they have Iſſue C. and the Father dies, and C. diſſeiſes his Mother, or gets a 
Vor. I. : 4R | | Feoffment 
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Feoffment from a Diſſciſor, and then ſuffers a Recovery with a ſingle Voucher, and after the | 


Wife releaſes to the Recoverer with Warranty; in this Caſe the Warranty is a Bar to the 
Iflue, and not void by the Statute of 11 H. 7.—Co. Lit. 365, 1 367. Co. 80 Slat. 


Glouc. c. 1. $.6. Lit. §. 724, 725. Stat. 11 H. 7. c. 20. 3 C0. 58. 
If the Huſband that is ſeiſed of Lands in the Right of his Wit levies a Fine, or makes 


a Feoftment in Fee with Warranty, and the Wife dies, and then the Huſband dies; this 
Warranty ſhall not bind the Heir of the Wife without Aſſets of other Land in Fee- -ſimple 
from the Father, although he be not Tenant by the Curtely, but it is before her Death var s 


he makes the Eſtate and the Warranty. 
But a Fine levied by the Huſband and Wife, in this Caſe i is a good Bar to the Heir. Co. 


Lit. 366, 381. Stat. Glouc, c. 6. Lit. F. 332. 


If Tenant in Tail that is in of another Eſtate, i. e. either by Dirie, or by the Feoff- 
ment of a Diſſeiſor, ſuffers a common Recovery, and a collateral Anceſtor of the Tenant in 
Tail releaſes with Warranty to the Recoverer, and after the Recoverer makes a Feoffment 
to Uſes executed by the Statute of 27 H. 8. and after the collateral Anceſtor dies; in this 


Caſe although the Eſtate of the Land be transferred in the Poſt before the Deſcent of the 
Warranty, yet it ſhall bind. 


So if he to whom the Warranty 1 is made ſuffers a common Recovery, and after the An- : 


ceſtor dies. 
But if Tenant in Dower enfeoffs a Villain with Warranty, and the Lord of the Villain 


enters into the Land before the Deſcent of the Warranty, and after the Woman dies; this 


Warranty ſhall not bind the Right of the Heir. 


So if a collateral Warranty be made to a Baſtard and his Heirs, and living the Anceſtor, 
the Baſtard dies without Iſſue, and the Lord by Eſcheat enters, and after the Anceſtor dies; 
this Warranty does not bind. 3 Co. 62. 22 H. pl. 73. 29 Af. pl. 34. 

A collateral Warranty may deſcend upon an Iflue in Tail before the Right deſcend, and 
yet be good, with this Difference, that the Right be in eſſe in ſome of the Anceſtors of the 
Heir at the Time of the Deſcent of the Warranty; as, | 

If a Tenant in Tail diſcontinues the Tail in Fee, and the Diſcontinuee is diffiifed, and the 
Brother of the Tenant in Tail releaſes all his Right, Sc. to the Diſſeiſor with Warranty, and 


dies without Iſſue, and the Tenant in Tail has Ifue, and dies; in this Caſe the Iſſue is barred : 


But it is otherwiſe where the Right is not in eſſe in the Heir, or any of his Anceſtors at the 
Time of the Fall of the Warranty, as if there be Lord and Tenant, and the Tenant makes 
a Feoffment in Fee with Warranty, and after the Feoffee purchaſes the Seigniory, and after 
the Tenant ceaſes; in this Caſe the Lord ſhall have a Ceſſavit, for a Warranty never bars 


any Right quat commences after the Warranty, Co. Lit. 388. 


(E) What Nall be a good Warranty in Law, and How it ſhall bar and bind. 


Warranty in Law may be good in its Creation, although it be made without Deed 
7 \ for if a Man by his laſt Will and Teſtament deviſes Lands to another Man for Life, 
or in 1 rendring Rent; to this Eſtate there is a Warranty in Law annexed. Co. Lit. 


Tue Words Dedi & Conceſſi, or Dedi only in a Feoffment, make a good Warranty in ; Law. | 
But the Word Conceſſi only in Fine or Feoffment, does not make a Warranty in Law. 
And althoughethere be an expreſs Warranty in the Deed, yet this does not take away the 

implied Warranty of the I aw. | 
And this Warranty in Law by Dedi & Conceſſi, or by Dedi out isa general Warranty 

during the Life of the Feoffor. Co. Lit. 384. F. N. B. 134. 4 Co. 80. 

Every Partition and Exchange implies in it, and has annexed to it a ſpecial Warranty i in 


Law. Co. Lit. 102, 384. 
Every Tenure by Homage Anceſtrel, where a Tenant and his Anceſtors have held Land 


of a Lord and his Anceſtors Time out of Mind, by Homage, has a Warranty in Law an- 


nexed to it, by which the Lord is bound to warrant to the Tenant and his Heirs. 4 Co. 80, 

If one makes a Gift in Tail, or Leaſe for Life of Land by Deed or without Deed, reſer- 
ving a Rent, or of a lens ſervice by Deed; in theſe Caſes there is annexed an implied War- 
ranty againſt the Donor or Leſſor, his Heirs and Aſſigns. Co. Lit. 334. 

When Dower is aſſigned to a Woman, there is a Warranty in Law included, which is 
that the Tenant in Dower being impleaded, ſhall vouch and recover in Value a third Part 
of the two Parts whereof ſhe is dowable. Co. Lit. 384. 

And this Warranty in Law is of the Nature of a lineal Warranty, a and ſhall bind as a 
lineal Warranty only, for it never bars any collateral Title. : 

And 
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And hence it is, that this Warranty and Aſſets in ſome Caſes is a good Bar; as if a Te- 


nant in Tail exchanges for other Lands which are deſcended to the Iſſue, and he has accepted | 


of them, or if not, that other Lands are deſcended to him, 
But if Tenant in Tail of Lands makes a Gift in Tail, or Leaſe for Life, rendrivg Rent, 
and dies; this is no Bar. 
And yet if other Aſſets in . — — deſcend, this Warranty in Law and Aſſets is a good 
Bar. Co. Lit. 384. 


C) What hall be feid a lineal Warranty and how ſuch Wirreny will "A 


5 the Caſe be ſo that if no ſuch Warranty had been made by the Father or other Ance-- 
| ſtor, the Right of the Lands or Tenements ſo warranted had or might have deſcended 
or come from the ſame Anceſtor, and that from and by him that made the ſame Warranty, 


ſuch a Warranty is a lineal Warranty. Lit. §. 703, 711. 

As if a Man be ſeiſed in Fee of Land, and makes a Feolfineat of it to another, and binds 
him and his Heirs to warrant the Land, and has Iſſue, and dies, and the Warranty deſcends 
upon the Iſſue; this is a lineal Warranty, for if none ſuch had been, the Right of the Land 
had deſcended to him as Heir to his Father, and he muſt have made his Deſcent by hi 

And if there be a Grandfather, Father and Son, and the Grandfather be diſſeiſſed, and the 
Father releaſes to the Diſſeiſor being in Poſſeſſion with Warranty, Sc. and dies, and after 
the Grandfather dies; this is a lineal Warranty to the Son, and although in this Caſe the 

Warranty deſcends before the Right, yet it is a good Bar. Co. Lit. 371. 

And if there be two Brothers, and the Father is diſſeiſed, and the eldeſt cher: releaſes 
with Warranty, and dies without Iſſue, and after the Father dies, and the Warranty deſcends 
to the younger Son; this is a lineal Warranty to him. Tit. §. 707. 

And if Lands be given to A. for Life, the Remainder to the right Heirs, and he makes 
a Fcoffment with Warranty, and dies; this is but a lineal Warranty: And if there be two 
Parceners, and the Eldeſt enters into all the Land to her own Uſe, and then makes a Feoff- 
ment with Warranty, and dies without Iſſue; this as to her own Part is a lineal Warranty, 

but as to her Siſter*s-Part it is a collateral Warranty. Co. 66, 67. 

And in every Caſe where one demands an Eſtate-tail, if any Anceſtor of the Iſſue in Tail, 


whether he had Poſſeſſion of the Land or not, has ads a Warranty, and if the Iſſue, that 8 


was to bring a Writ of Formedon, may or might have by Poſſibility, by ſome Matter that 


might have been done, conveyed to himſelf a Title by Force of the Gift by him that made 


the Warranty ; this is a lineal Warranty. 
As if a Man be ſeiſed of Land of an Eſtate- tail to him and the Heirs of his Body begot- 
ten, and makes a Feoffment of it, and binds him and his Heirs to warrant it, and has 
Iſſue, and dies; this Warranty deſcending upon the Iſſue is a lineal Warranty. 8 Co. 12. 
Terms de la Ley, Tit. Warranty. 


And if Lands be given to one and the Heirs Male of his Body, and for want of ſuch Ifve | 


to the Heirs Female of his Body, and the Donee makes a Feoffment with Warranty, and 
has Iſſue a Son and a Daughter, and dies; this Warranty is lineal to the Son, and if the 
Son dies without Iſſue Male, it is a lineal Warranty from the Father to the Daughter. 

But if the Brother in his Life-time releaſes to the Diſcontinuee, &c. with Warranty, Sc. 
and after dies without Iſſue; this is a collateral Warranty to the Daughter. Lit. F. 719. 

If Lands be given to the Huſband and Wife and the Heirs of their two Bodies engen- 
dred, and they have Iſſue, and the Huſband diſcontinues, and dies, and after the Wife re- 
leaſes with Warranty, and dies; this is a lineal Warranty. Lit. F. 714. 

And if Lands be given to a Man and Woman unmarried, and the Heirs of their two 


Bodies, and they intermarry, and are diſſeiſed, and the Huſband releaſes with Warranty, 


and dies, and after the Wife dies; this i is a lineal Warranty to the Iſſue for all the Land. 
G 

And it Tenant in Tail has Iſſue three Sons, and diſcontinues, and the middle Brother re- 
leaſes with Warranty, and dies without Iſſue, and after the Father dies, and after the eldeſt 
Brother dies without Iſſue, ſo that _ Warranty deſcends to the younger Doother 3 this is a 
lineal Warranty to him. Lit. H. 7 

And if a Father gives Land to Nis eldeſt Son and the*Heirs Male: of his Body, Sc. the 
Remainder to the ſecond Son, Qc. if the eldeſt Son aliens in Fee with Warranty, Sc. and 
_ Iſſue Female, and dies without Iſſue Male; this is a lineal Warranty to the ſecond, 
1bi 


| Right of an Eſtate in Fee-ſimple, it is a Bar wirhout any Aſſets. 


For 


And in all theſe Caſes of a lineal Warranty, if the Right of the Eſtate to be barred be the | 
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Warranty. | 


For the Rule is, 3 as to him that demands a Fee-ſimple by any of his Anceſtors, 5 
ſhall be barred and bound by a lineal Warranty that deſcends upon him, unlels he 5 re- 


ſtrained by ſome Statute. 
But it does not bind the Right of an Eſtate in Fee and Tail without Aſſets. 


For in that Caſe the Rule is, that as to him that demandeth Fee- tail by Writ of Formedon 
in the Deſcender, he ſhall not be barred by a lineal Warranty, unleſs he has Aſſets by De- 


ſcent in Fee- ſimple of other Land from the Anceſtor that made the Warranty; and then it 


is a bar for ſo much only as deſcends to him, and no more. Lit. F. 711, 712. Dot. & 


Stud. 152. 7 Co. 153. 8 Co. 52. . 
And yet if the Iſſue in Tail aliens the Aſſets deſcended, od dies; the laue of that Iſſue 


is not barred by this Warranty and Aſſets. Co. Lit. 3903. 
But if the Iſſue to whom the Warranty deſcends brings his Writ of Formedon, and is 


barred by Judgment by reaſon of the Warranty and Aſſets; in this Caſe —_ he alicns 
the Aſſets 1 yet the Eſtate- tail is barred for ever. Vid. 


(G) What ſhall be ſaid a collateral. Warranty, and bow ach. 4 Warranty 
ſhall bar. | 


F Tenant for Life l in Fee with Warranty, or be difſeiſed and IP RY to the Diſſeiſor 
with Warranty, and dies, and the Warranty deſcends on him in Reverſion or Remainder; 


this is a collateral Warranty. - | 
So if the Leſſee for Life be diſſeiſed, and a collateral Ancefior of him in Reverſion releales 


with Warranty, and dies, and the Warranty deſcends on him in Reverſion; this is a colla- 


teral Warranty, for that is collateral which 1 18 collateral to the Title of the Land. 2 Co. 67. 
21 H,7. 10; Lit. §. 725. : 

And if a Man ſciſed of ande i in Fee bas Iſſue two Sons, and the Father FEY and the 
younger Son enters, and aliens the Land with Warranty, and dies without Iſſue; this is 
no collateral Warranty that is deſcended on the elder Brother. Lit. $. 707. Doe. & Stud. 
152. 
And if a Son be diſſeiſed of his own Land, mal brings an Aſſiſe, and after the Father re- 
leaſes to the Diſſciſor with Warranty, and dies; this Warranty that deſcends to the Son i is a 
collateral Warranty. 21 H. 7. 10. 

And if a Father diſſeiſes his Son of the Land he has of his own Purchaſe, without any 
Intent to alien afterwards and to bar his San, and after he makes a Feoffment with War- 
ranty, and dies before the Entry of his Son, ſo that the Warranty deſcends ; z this is a col- 
lateral Warranty. Lit. F. 707. | 

If there be Father and two Sons, and the Fither'i is diſſeiſed. and the younger Son releaſes 
Warranty to the Diſſeiſor, and dies without Iſſue, and then the Father dies; in this Caſe the | 
Warranty now deſcended is a collateral Warranty. 

If a Leaſe be made for Life to the Father, the Remainder to bis next Heir, and the | 
Father is diſſeiſed, and releaſes with Warranty, and dies; this ! is a collateral Warranty to the 
Heir. | 
And if the Huſband diſcontinues the Right of his Wife, and an Anceſtor collateral to the 
Wife to whom ſhe is Heir releaſes with Warranty, and wo and after the Huſband dies; 
this is a collateral Warranty, and a Bar to her. Co. Lit. 388 . 

And in every Caſe where a Man demands an Eſtate- tail by a Writ of Formedon, if an An- 
ceſtor of the Iſſue in Tail, which has or has not Poſſeſſion, makes a Warranty, and the Iſſue 
that is Demandant cannot by any Poſſibility that may be done convey to him a Title by 
Force of the Gifr, from and by him that made the Warranty; this is a collateral Warranty; 
as if Tenant in Tail diſcontinues the Tail, and dies, having Iſſue, and the Uncle of the 
Iſſue releaſes with Warranty to the Diſcontinuee, and dies without Iſſue, ſo that the War- 
rarity deſcends on the Iſſue in Tail; this is a collateral Warranty. 

So if ſuch a Diſcontinuee makes a Feoffment in Fee, or be diſſciſſed, and the Uncle 
releaſes with Warranty to the Diſſeiſor or Feoffee, and dies without Iſſue, and the Warranty 
deſcends on the Iſſue; this is a collateral Warranty. Lit. g. 709. Plow. 234. 10 Co. 96. 


Kelw. 78. 
If a Tenant in Tail has three Sons, and diſcontinues the Tail in Fee, and the middle Bro- 


ther releaſes to the Diſcontinuee with Warranty, and after the Tenant in Tail dies; this is a 


collateral Warranty to the elder Brother. Lit. §. 708. 


If one has Iſſue three Sons, and gives Land to the eldeſt and the Heirs of his Body, and | 
for want of ſuch Iſſue, to the middle and the Heirs of his Body, the Remainder to the third 
and the Heirs of his Body, and the eldeſt diſcontinues the Tail in Fee with Warranty, and 


dies GOT Iſſue; this is collateral to the middle Son. 
| | Ia 
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© 
? 


Ch. 3. 8. 7. 3 "Warranty, 


341 


In the fame Manner it is in Caſe where the middle Son has the ſame Land by ce of the 


ſame Remainder, becauſe his elder Brother made no Diſcontinuance, but died without Iflue 
of his Body, and after the middle Brother makes a Diſcontinuance with Warranty, Sc. and 


dies without Iſſue; this is a collateral Warranty to the youngeſt Son. 
And in this Caſe if any of the Sons be diſſeiſed, and the Father that made the Gift, Se. 


releaſes to the Diſſeiſor all his Right with Warranty ; this is a collateral Warranty to that Son 
upon whom the Warranty does deſcend. Lit. $. 


If Lands be given to A. and the Heirs of his Body, and for want of ſuch Iſſue to E. his 


Siſter and the Heirs of her Body, and A. makes a Feoffment with Warranty, and dies 


without Iſſue, — two Siſters E. and S. this is a collateral Warranty to E. 8 Co. 32. 


Lit. 8 713. 
If Lands be given to a Man and the Heirs of his Body begotten, who takes a Wife and 


has Iſſue a Son by her, and the Huſband diſcontinues the Tail in Fee, and dies, and after the 


Wife releaſes to the Diſcontinuee with Warranty, and dies, and the Wan, deſcends to the 
Son; this is collateral to him. 


If Tenant in Tail diſcontinues the Tail i in 1 and the Diſcontinuee is difleiſed; and the 
Brother of the Tenant in Tail releaſes to the Diſſeiſor with Warranty in Fee, and dies with- 


out Iſſue, and the Tenant in Tail has Iſſue, and dies; this is collateral as to the Iſſue. 


If Tenant in Tail has Iſſue two Daughters, and dies, and the elder enters into all to her 


her own Uſe, and therefore makes a Feoffment in Fee with Warranty, and dies without Iſſue; 
this Warranty as to the other Siſter's Part is collateral, but not as to her own. L.F. 701. 


If the Huſband and Wife, Tenaat in ſpecial Tail, have Iſſue a Daughter, and the Wife 


dies, and the Huſband by a ſecond Wife has Iſſue another Daughter; and diſcontinues in 
Fee, and dies, and a collatera] Anceſtor of the Daughter's releaſes to the Diſcontinuee with 
Warranty, and dies, and the Warranty deſcends upon both the Daughters z this is a collate- 
ral Warranty to them. 


If Lands be given to one and the Heirs Male of his Body, and for Want of ſuch Iſſue to 


the Heirs Female of his Body, and the Father dies, and the Brother releaſes with Warranty, 
and dies without Iſſue; this is collateral to the Daughter. Co. Lit. 373. 


If Tenant in Tail makes a Leaſe for Life, the Remainder to another in Fee, and a collate- 


ral Anceſtor confirms the Eſtate of Tenant for Life with Warranty, and dies, and after the 


Tenant in Tail dies having Iſſue; this is a good binding collateral Warranty during the Eſtate 


for Life. Lit. F. 738. 


And in all theſe and ſuch like Caſes of a collateral Warranty, whether the Right be the 


Right of an Eſtate-tail, or the Right of an Eſtate in Fee-ſimple that is to be barred, it is a 


Bar without any Aﬀets; for in this Caſe the Rule is, that a collateral Warranty is a Bar to 


him that demands Fee-ſimple, and alſo to him that demands Fee-tail, without any other De- 
ſcent of Lands in Fee-ſtmple, ſo that the Heir on whom the ſame Warranty is deſcended | 
can never have the Land ſo warranted whilſt the Warranty continues in Force, but is bound 


thereby, except it be in ſome ſpecial Caſes reſtrained by Act of Parliament; as where the 
Huſband alone during his Wife's Life, or after her Death, being Tenant by the 1 


makes a Fine by Fine or Deed of his Wife's Land which ſhe has by Deſcent or Purcha 


with Warranty; this will not bar her Heir without Aſſets of other Lands in Fer impl. * 
ſcended from the ſame Anceſter that made the Warranty. 

Or where a Wife after her Huſband's Death ſhall alone, or with her ſucceeding Huſband, 
alien, releaſe, confirm or diſcontinue with Warranty, the Land ſhe holdeth in Dower, or in 


Tail, of the Gift of her former Huſband, or any of his Anceſtors z this Warrant 95 is void- 
able, and will not bind with Aſſets. Lit. §. 712, 738. Co. Lit. 354, 365. 
e. 3. Stat. 11 H. 5. c. 20. 10 Co. 66. 


at. Glouc. 


Thus the Common Law is as to collateral Warranties; bot by Stat. 4 & 5 Ann. c. 16. F. 


21. All Warranties which ſhall be made after the firſt Day of Trinity Term 1705. by any 


Tenant for Life, of any Lands, Tenements or Heteditaments, the ſame deſcending or co- 
ming to any Perſon in Reverſion or Remainder, ſhall be void and of no Effect; and like- 


| wiſe all collateral Warranties which ſhall be made after the ſaid Trinity Term, of 2 Lands, 
Tenements or Hereditaments, by any Anceſtor who has no * of Inheritance i in Poſſeſſion 
in the lame, ſhall be void agua his Heir. 
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(H) What ſpall be ſaid a Warranty that 1150 by Diſſei/in, element 7 or Tntr uſion, 


and what is the Effect thereof. 


F the Son purchaſes Land, Ec. and after lets it to his Father, or any other Anceſtor, for 
Years, or at Will, and he by his Deed enfeoffs a Stranger, and that with Warranty, and 


aſter dies, whereby the Warranty deſcends upon the Heir; this Warranty commences by 


Diſſeiſin. 
So if Tenant by Elegit, Statute-Merchant, Guardian in Chivalry, or Socage, or becauſe 


of Nutture, makes a Feoffment with Warranty, and this Warranty deſcends on the Heir; it 


does not commence by Diſſeiſin. 
So if one who has no Right at all enters into my Land, and makes a Feoffment to another 


with Warranty. 
So if one Coparcener enters into the whcle Land, and makes a Feoffment in Fee with War- 


ranty; this Warranty as to the one Moiety begins by Diſſeiſin. 


So if Father and Son purchaſe Lands to them jointly, Cc. and the Father aliens the Who. 
to another with Warranty, &c. and after the Father dies; this Warranty as to the one Moicty 
begins by Diſſeifin. 

But if the Purchaſe be to them two and the Heirs of the Son, it is otherwiſe; for if the 
Son enters in the Life-time of the Father,, the Warranty is avowed for all, but if he does not 
enter, then as to the Father's Moiety it is a collateral Warranty. 

And if the Purchaſe be to the Father and Son and the Heirs of the Father, and the F ather | 
aliens without Warranty, Sc. in this Caſe the Warranty is good for the Whole. Lit. f. 
699, 700, 701, 702. Finch 82. Co. Lit. 367. 

if the Father be Tenant for Life, the Remainder to his Son and Heir in Fee, and the Fa- 
ther by Covin and Conſent, on Purpoſe to bar the Heir by .a collateral Warranty, makes a 
Leaſe for Years, to the End that the Leſſee ſhould make a Feoffment in Fee, that the F cher 
may releaſe to the Feoffee with Warranty; and all this is done accordingly, and the Father 
dies, and the Warranty deſcends to the Son; in this Caſe the Warranty ſhall be ſaid to begin 
by Diſſeiſin. 

io if the Father in this Cafe makes a Feoffment in Fee with Warranty, and dies; this is 
a good Warranty to bind the Son although it be done on Purpoſe to bar him. 

'So if one Brother makes a Gift in Tail to another, and the Uncle diſſeiſes the Donee, and 

enfeoffs another with Warranty, the Uncle dies, and the Warranty deſcends on the Donor, 


and then the Donee dies without Iſſue; this Warranty begins by Diſſeiſin. 


So if the Father and Son and a third Perfon be Jointenants in Fee, and the Father ke a 
Feoffment in Fee of the Whole with Warranty, and dies, and then the Son dies; in this Caſe, 
as to the Part of the third Perſon, and to the Part of the Son, the Warranty ſhall be ſaid to 
begin by Diſſeiſin. 


But Releaſes at this Day by a Tenant for Life, to a Diſſeiſor or any other without Covin, 


although it be to the Intent to bar him in Reverſion, ſhall bar him; for Intent without Covin 

and Diſſeiſin ſhall not avoid a Warranty. 

Warranties which begin by Diſſeifin have theſe Qualities: 

8 ich For the moſt Part the Diſſeiſin is done immediately to the Heir that i is | bound by the 
arranty. | 
Secondly, The Warranty and Diſſeiſin are fimul and ſemel. 

And yet if a Man diſſeiſe another with Intent to make a Feoffment with s altho* 

the Feoffment be made twenty Years after the Diſſeiſin, yet it ſhall be ſaid to be a Wien 8 


that begins by Diſſeiſin. 


But in all theſe Caſes of Warranties that begin by Diſſeiſin, this is the Rule, that they are 
altogether void and without Force as to all others but to the Parties themſelves that make 
them, and therefore they do not bar or bind any others at alt of their Right that have any. 

And the ſame Law is of a Warranty that begins by Abatement or Iatruſion; that is, 
when an Abatement or Intruſion is made on Purpoſe to make a Feoffment in Fee with War- 
ranty. | 

And ſo alſo it is where the Tenant dies without Heir, and an Anceſtor af the Lord enters 
before the Entry of the Lord, and makes a Feoffment in Fee with Warranty ; in this Caſe 
this ſhall not bind the Lord, becauſe it begins by W rong. 5 GW. 80. Co. Lit. 366, 367. 


() To 
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(1) To what Things a N. arranty may be annexed and extended, and to what not, 


and bow. 


A Warranty in Deed may be annexed to Eſtates of Inheritance or Freehold, and that not 

only of corporeal Things which paſs by Livery, as Houſes, Lands, or the like, but alſo 
of incorporeal Things which lie in Grant, as Advowſons, Rents, Commons, Eſtovers, and the 
like, which iſſue out of Lands or Tenements, and that not only to Inheritances in eſſe, but 
_ alſo to ſuch as are newly created; as a Man (ſome ſay) may grant a Rent, Sc. de novo, out 
of the Land for Life, in Tail, or in Fee, with Warranty. _ 

So a Warranty in Law may extend to a Rent newly created, and therefore if ſuch a Rent 
be granted in Exchange for an Acre of Land; this Exchange and Warranty thereunto an- 
nexed is good. | 1 
But a Warranty may not be annexed to an Eſtate or Leaſe for Years, although it be a Leaſe 
of one thouſand Years, nor to any other Chattel; and therefore in all Actions in which 


| Leſſee for Years may have, as Treſpaſs, &c. a Warranty cannot be pleaded in Bar. Co. Lit. 


Bs . 1 : | 
: A W may be made upon any Kind of Conveyance, as upon Fines, Feoffments, 
Gifts, Sc. alſo a Warranty may be made by and upon Releaſes and Confirmations made to 
the Tenant of the Land, although he that makes the Releaſe or Confirmation has no Right to 
the Land, Sc. and yet ſome ſay, that by a Releaſe or Confirmation where there is no 
Eſtate created, or Tranſmutation of the Poſſeſſion, a Warranty cannot be made to the Aſ- 
ſignee. 5 3 

| Dot if A. be ſeiſed of Land in Fee, and B. releaſes to him, of confirms his Eftate in Fee 
with Warranty to him, his Heirs and Aſſigns; in this Caſe the Warranty is good; and ſo it 


is in the Caſe laſt before, and both the Party himſelf and the Aſſignee may vouch. Co. Lit. 


372, 385. Lit. §. 738, 745, 706: 
(K) The Fruit and Effect of a Warranty in Deed, and what Uſe may be made of it. 
TH E Fruit and Effect of a Warranty in Deed is, that it always concludes and bars the 


Warrantor himſelf of the Land ſo warranted for ever; ſo that all his preſent and future 


Rights that he has or may have therein are hereby extinct. | 1 
And therefore if the Father be diſſeiſed, and the Son in his Life-time releaſe all his Right 


to the Land to the Diſſeiſor, and makes a Warranty of the Land in the Deed, and then the 


Father dies, and the Right of the Land deſcends to the Son; in this Caſe although the Re- 


leaſe does not bar the Son, yet the Warranty bars him. | | 
And for the molt part alſo it concludes and bars the Heirs of him that made the Warranty, 


to whom the ſame Warranty deſcends, to demand the ſame Land againſt the Warranty, for 
if it be a lineal Warranty, it is a Bar of an Eſtate in Fee-ſimple without any Aſſets, i. e. with- 
out any other Land deſcended to him in Fee-ſimple from the ſame Anceſtor that made the 
Warranty: And with Aſſets it is a Bar of an Eſtate in Tail. 


And if it be a collateral Warranty, it is with or without Aſſets a Bar of an Eſtate in Fee- 


ſimple or Fee-tail, and all Poſſibility of Right thereunto ; and yet ſo as it does not paſs any 
Eſtate or Right, but only binds the Right ſo long as the Warranty is in Force, for if the 
Warranty be avoided, the Right may be revived. Co. Lit. 265, 372, 363, 384. 4 Co. 121. 


10 Co. g7. | | | | 
But Sue the lineal nor collateral Warranty can enlarge an Eſtate; and therefore if the 
Leſſor by Deed releaſes to his Leſſee for Life, and warrants the Land to him and his Heir; 
this does not make his Eſtate greater, neither will it bar Titles of Entry or Action in Caſes 
of Mortmain, Conſent to a Raviſher, Mortgage or Dower ; and therefore if an Anceſtor of 
the Lord has Title to enter upon an Alienation in Mortmain, and he releaſes and makes a 
Feoffment with Warranty; this Warranty will neither bar him nor his Heir. 3 55 
So if a collateral Anceſtor will make a Warranty which afterwards deſcends upon one that 
has Title of Entry upon a Condition broken; this will not bar his Entry; Sc. neither will 
it bar any Right that ſhall commence after the Warranty made. 


And the Warranty that commences by Diſſeiſin does not bind or bar any Eſtate with or 
without Aſſets. Co. Lit. 389, Sc. | | | | 8 
And in Caſes where the lineal or collateral Warranty is a Bar, there if the Party be 

impleaded by him or his Heirs that made the Warranty, the Party impleaded, who is 
Tenant of the Land, may plead and ſhew forth his Warranty againſt him, and _ 
\ | | 8 udg- 


3 


5 
4 
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Voucher. 


Warranty. 
judgment whether he contrary to his own Warranty ſhall be raed « or received to demand 
Rebutter, the Thing warranted ; and this in Pleading is called a Rebgtter. 
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» quid, And if he be impleaded or ſued by another for the Land, then he to whom the Warranty 


57a is made, or his Heirs, may vouch, i. e. call in the Warrantor or Heirs to warrant the 
Aud. Land. 
Interpleader. And this is an Interpleader in Nature of an Action brought by the Warrantor againſt the 
Warrantee, wherein he that vouches (who 1 is called the Voucher) is Demandant, and he that 
is vouched (who is called the Vouchee) is made Tenant or Defendant to the Action, and the 
Voucher is as it were out of the Suit. 


een T And this ſecond Tenant the V ouchee is called "the Tenant by the Warranty. 
TT . 


Vouchee. 


Summons ad And hereupon a Writ iſſues to othe Sheriff to ſummon the Vouchee to appear, called a Sum- 


Warrantizan- mons ad Warrantizandum. 
dum. 


Counterplea And if the Vouchee appears, he moſt plead to the Voucher: ; and if he ſhews Cauſe why he 

to the Vouch- ſhould not warrant, that muſt be tried ; and this ſhewing of Cauſe is called a pan ans to 

* the Voucher. 

Counterplea But if he pleads in Avoidance of the Warranty, it is called a Counterplea to the War- 

to the War- ranty: And if he cannot defend himſelf againſt the Warranty, the Stranger ſhall recover the 

ranty. Land demanded againſt the Voucher, and he ſhall recover as much other Land nut the 
Vouchee of the Lands he has or had at the Time of the Voucher. 


Recovery, And this Recovery of other Land is called a Recovery in Value. 
And if the Vouchee at the Time of the Voucher and Recovery has no Lands Jeſcended to 


In Value. 
eie him to anſwer the Warrantee, but has afterwards Lands happening to him by Deſcent from 
that Anceſtor, then he * have a Re- ſummons, and recover the Land that afterwards 


happens. 
But if the Sherif 


rns upon the Summons, that the Vouchee is ſammoned, and he 

makes Default, then he have a Magnum Cape ad valentiam, when if he makes Default 
again, the Judgment ſhall be given againſt the Voucher, and he ſhall recover over the Value 
againſt the Vouchee; and if the Vouchee appears, and then makes Default, the Voucher ſhall 
more a Parvum Cape ad valentiam, and then if he makes Default, Judgment ſhall be given as 
efore. 
Seguatur fab But. if the Sheriff upon the Summons returns that he has nothing whereby be may be ſummoned, 
Juo periculo. then the Vouchee may have a Writ called Seguatur ſub ſuo periculo, whereupon ſhall iſſue an 
Alias and Pluries, and if the like Return be made, the Demandant ſhall have Judgment againſt 

. the firſt Tenant, but he cannot recover in Value againſt the Vouchee. 

Deraignmen And if the Vouchee had a Warranty from ſome other for the Land, he may deraign, 1. e. 
de! Garrant. maintain the Warranty over, and ſhall recover in Value over allo againſt his Voucher in the 
ſame Manner as before. Co. Lit. 101, 265. 10 Co. 98, 99. Dyer 42. 5 

Or the Warrantee towhom the Warranty i is made, or his Heirs, may at any Time before 
they be impleaded for the Land, if they will bring a Warrantia Charte upon the Warranty 
in the Deed againſt the Warrantor or his Heirs, and hereby all the Land the Heir of the War- 
rantor has by Deſcent from the Anceſtor, who made the Warranty at the Time of this Writ 
brought, ſhall be bound and charged with the Warranty into whoſe Hands ſoever it goes af- 
terwards ; : ſo if the Land warranted be after recovered from the Warrantee, he ſhall have ſo 
much Land over again of the other Land of the Heir of the Warrantor, or 'of the Warrantor 
himſelf, if he be living. 

And although the Warrantee or his Heirs recover in this Writ, yet upon Occaſion he may 
after wards vouch the Warrantor or his Heirs notwithſtanding. 

And herein obſerve it is good Policy if a Man ſuſpect any T hing to bring this Writ of mar- | 
rantia Chart betimes, becauſe it binds all the Land of the Warrantor from the Time of the 
Writ brought, and not any of his other Lands he had before that Time that are now aliened. 
F. N. B. 104. Co. Lit. 102. 

No Fine nor Warranty ſhall bar any Eſtate in Poſſeſſion, Reverſion or Remainder, which 
is not diveſted and put to a Right; for he who has the Eſtate or Intereſt in him, cannot be 
put to his Action, Entry or Claim; for he has that already which Entry, Action or Claim 

can give him. 9 Co. 106.4. 10 2 95. 5. 96. a. Sid. 459. 2 Inſt. 517. Cro. Fac. 60. 
5 Co. 124. Vent. 81. 
Nota; Where the Entry is gone, and only a Right of Action left, there a Warranty hal | 


bind ; but it ſhall not bind where there i is a Right of Entry. 


[ 


* 


Warrantia 
Charte, 


4 | | 1 . 
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(L) ho may take Advantage of a Warranty, and how an againſt whom it may 
e | | be taken, | + 
ALE thoſe that are Parties to the Warranty, i. e. ſuch as are named in the Deed regu- 
T larly, ſhall take Advantage of the Warranty; as if one warrants Land to another, his 
Heirs and Aſſigns; in this Caſe both the Heirs and the Aſſigns may take Advantage of it, 


and they both may vouch or rebut, or have a Warrantia Chartæ, ſo as they come in Pri- 


vity of Eſtate; for otherwiſe the Heir or Aſſigns cannot vouch; or have a Warrantia Chartz, 
and yet he may rebut notwithſtanding in divers Caſes. 8 ER n= 
But thoſe who are not named for the moſt part ſhall not take Advantage of the Warranty; 
and therefore if Land be warranted to J. S. and not to him and his Heirs, or to him and 
his Aſſigns, or to him, his Heirs and Aſſigns; in theſe Caſes neither the Heir nor the Aſ- 
ſignee may vouch or have a Warrantia Chartæ; and yet in ſome Caſes where it is ſo, the 


Aſſignee or Tenant of the Land may rebut: Co. Lit. 365. 5 Co. 17. 


The Warranty annexed to an Exchange or Partition by Dedi, and by Homage Anceſtrel, 
always goes in Privity, and therefore an Aſſignee in theſe Caſes can take no Advantage of it. 


And yet in the Caſes of Exchange and Dedi, an Aſſignee may rebut. But the Aſſignee 


of a Leſſee for Life may take Ad vantage of the Warranty in Law annexed to his Eſtate. 
Co L 384. 5 : 5 ,, lg 

If one grants to warrant Land to another, his Heirs and Aſſigns ; in this Caſe the Heirs 
or Aſſigns, Heir of the Aſſignee, or Aſſignee of the Heirs of the Feoffee, or Aſſignees of 
Aſſignees in infinitum, ſhall take Advantage of the Warranty ; and therefore, if one enfeoffs 
J. S. to have and to hold to him, his Heirs and Aſſigns, and warrants the Land to him, his 


Heirs and Aſſigns, and A. enfeoffs B. and his Heirs, and B. dies; in this Caſe the Heir of 


B. ſhall vouch as Aſſignee to J. . | ES . 
And if one enfeoffs A. and B. Habendum to them and their Heirs, and warrants the Land 
td them, their Heirs and Aſſigns, and A. dies, and B. ſurvives, and dies, and his Heir en- 
feoffs C. in this Caſe C. ſhall take Advantage of this Warranty as Aſſignee. | 
If one enfeoffs A. with Warranty to him, his Heirs and Aſſigns, and A. enfeoffs B. and 
B. reinfeoffs A. in this Caſe neither A. or his Aſſigns ſhall ever take any Advantage of this 
Warranty. 5 | 5 „ | Ts 
And yet if B. enfeoffs the Heir of A. he may take Advantage of the Warranty. 5 Co. 17. 
G 3845-385, : > 2 ny 
If one makes a Feoffment by Deed with Warranty to the Feoffee, his Heirs and Aſſigns, 
and the Feoffee makes a Feoffment over to another by Word without Deed; in this Caſe 


the ſecond Feoffee ſhall have all the Advantage of this Warranty, for an Aſſignee by Word 


| ſhall have the ſame Advantage that an Aſſignee by Deed ſhall have. id. | 
If a Feoffment be made with Warranty to a Man and his Heirs and Aſſignees, and he 
makes a Gift in Tail, the Remainder in Fee, and the Donee makes a Feoffment in Fee; this 


Feoffee ſhall not vouch as Aſſignee, but he muſt vouch his Donor upon the Warranty in 


Law, and yet he may rebut. Co. Lit. 38 5. | | | 
If Lands be given to two Brethren in Fee-ſimple, with Warranty to the Eldeſt and his 


Heirs, and the Eldeſt dies without Iſſue; in this Caſe, although the other Brother be his ' 
Heir, yet he ſhall have no Advantage at all by the Warranty, becauſe he comes in above 


the Warranty. Jbid __. 3 | 
hut generally all that claim under the Warranty ſhall take Advantage thereof by way of 
Rebutter, although they can take no other Advantage by it. Co. Lit. 385. | 
If one makes a Feoffment to two, their Heirs and Aſſigns, and one of them makes a 
Feoffment in Fee; this Feoffee in this Cafe ſhall not take Advantage as Aſſignee. Bid. 
An Aſſignee of Part of the Land ſhall take' Advantage of a Warranty; as, | 
If a Man makes a Feoffment of two Acres with Warranty to him, his Heirs and Aſſigns, 
and the Feoffee makes a Feoffment ' of one Acre of it to another; in this Caſe the ſecond 
Feoffee ſhall take Advantage of the Warrantee as Aſſignee. Co. Lit. 385. 
And therefore herein there is a Difference between the whole Eſtate in Part, and Part of 
the Eſtate in the Whole or in any Part; for if a Man has a Warranty to him, his Heirs and 
Aſſigns, and he makes a Leaſe for Life, or Gift in Tail; in theſe Caſes the Leſſee or Donee 
ſhall not take Advantage of the Warranty as Aſſignee, but they may vouch the Leſſor or 
Donor upon the Warranty in Law. Co. Lit. 385. „ | ; 
hut if a Leaſe for Life be made, the Remainder in Fee; ſuch a Leſſee may vouch as Aſ- 
ſignee upon the firſt Warranty. Co. Lit. 384. | Ee 
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Warranty. 


If the F aher has a Feoffment made to him and his Heirs with Warranty, and he makes a 
Feoffment to his Son and Heir with Warranty; in this Caſe the Son may take Advantage | 


of the firſt Warranty after his Father's Death. Bid. 


If a Man enfeoffs a Woman with Warranty, and they intermarry and are impleaded, and 
upon the Default of the Huſband the Wife is received ; in this Caſe ſhe may vouch her 
Huſband, & fic e converſo. If a Woman enfeoffs a Man with Warranty, and they inter- 
marry and are impleaded; the Huſband in this Caſe ſhall vouch himſelf and the Wife. Co. 


4 | 


He that comes into the Land merely by Act of Law in the Peſt, as the Lord by Eſchear, 
or the like, ſhall never take Advantage of a Warranty; and therefore if Tenant in Dower 
enfeoffs a Villain with Warranty, and the Lord of the Villain enters; or a Feoffment be to 
a Baſtard with Warranty, and he dies without Iſſue, and the Lord enters by Eſcheat ; the 
Lord ſhall never take Advantage of theſe Warranties. ES: | 

But it is otherwiſe where a Man comes to the Land by Limitation of Uſe, or a common 
Recovery, which is by the Act of the Party; for if Tenant in Tail being in of another 
Eftate, i. e. by Diſſeiſin, or Feoffment of a Diſſeiſor, ſuffers a common Recovery, and a 
collateral Anceſtor of the Tenant in Tail releaſes with Warranty to the Recoveror, and after 
the Recoveror makes a Feoffment to Uſes, which are executed by the Statute of 27 HF. 8. 
and after the collateral Anceſtor dies; in this Caſe the Tertenants may take Advantage of 
the Warranty by way of Rebutter, although the Eſtate be transferred in the Paſt. ; 

So if he to whom the Warranty is made ſuffers a common Recovery, and after the An- 
ceſtor dies; the Recoveror may take Advantage of the Warranty by way of Rebutter, for 
any Man that has the Poſſeſſion. of Land, although he has no Deed to ſhew how he came 
by the Poſſeſſion of it, or how he is Aſſignee, may rebut the Demandant, and ſo bar him, 
and defend his own Poſſeſſion. >» „„ = „ 

And therefore the Tenant by the Curteſy, Donee in Tail that is in another Eſtate, an Aſ- 
ſignee by Force of a Warranty made to a Man and his Heirs, Feoffee of a Donee in Tail, 
may rebut and bar the Demandant by the Warranty. 26 H. 8. 3. 22 H.. pl. 37. 29 Af. 34. 

Co. 62, 63. . - | Ns EE 
? If one enfcof another of an Acre of Ground with Warranty, and has Iſſue two Sons, 
and dies ſeiſed of another Acre of Land of the Nature of Borough Enghſa ; in this Caie al- 


though the Warranty deſcends upon the eldeſt Son only, yet both the Sons may be vouched. 


And ſo alſo it is of Heirs in Gavelkind, the Eldeſt ſhall be vouched as Heir to the War- 


ranty, and the reſt in reſpect to the Inheritance. 


And in like Manner of the Heir at the Common Law, the Heir of the Part of the Mother 
ſhall be vouched, or the Heir at the Comman Law may be vouched alone at the Election 
of the Tenant. 5 | | 
And in like Manner the Heir at Common Law ſhall be vouched with the Heir in Borough 
A0 ſo alſo a Baſtard ſhall be vouched with a Mulier. | CEO 
And if a Man dies ſeiſed of certain Lands in Fee, having Iflue a Son and a Daughter by 
one Venter, and a Son by another, and the eldeſt Son enters, and dies, and the Land de! 
ſcends to the Siſter ; in this Caſe the Warranty deſcends on the Son, and he may be vouched 
—_— and the Siſter alſo may be vouched as Heir to the Land. Co. Lit. 376. 1 Ed. 3. 13. 

18.2. | | „„ 
: If No make a Feoffment with Warranty, and one of them dies, the Survivor ſhall not 


be charged alone with the Warranty, but the Heir of him that is dead ſhall be charged alſo. 


And if two be bound to warrant Land, and both of them die, the Heirs of both of them 
ought to be vouched, and ſhall be equally charged. | „ | 
And if the Heir be vouched in the Award of three ſeveral Perſons, the one of them only 
ſhall not be 5 but they ſhall be charged equally. 3 Co. 14. Co. Lit. 386. 16 H. 
13. 48 Ed. 3.5. | | | | | 
7 TP Woman - Heireſs of the Diſſeiſor enfeoffs me with Warranty, and after ſhe is mar- 
ried to the Diſſeiſee; in this Caſe I may take Advantage of this Warranty againſt the Dif- 
ſciſee, and rebut him upon it, if he fues me for the Land. 5 
So if the Huſband and Wife ſues me for the Land of his Wife, and I have a Warranty 
of a collateral Anceſtor of the Huſband's deſcended to him; I may make Uſe of this to 
bar the Huſband and Wife. Co. Lit. 364. OE | 


— Warranty, 


397; 


5 (M) Wien a arne ſpall be faid to 1 defeated, determined or avoided, and how, 


or Not. 


A warte, lineal or collateral may be defeated, e or avoided in all or in Part; 


and this is ſometimes by Matter i in Law, and ſometimes by Matter i in Deed, Co. Lit. 
22 393. 

35 ; If the 2 to which the Warranty i is s annexed be gone, the Warranty annexed 8 
is gone alſo | 

And therefore if an Eſtate-tail to which a Warranty i is annexed be ſpent, the Warranty 
is determined. 

And if a Man makes a Gift in Tail with Warranty, and after the Donee makes a Feoft- 
ment, and dies without Iſſue, the Warranty is gone. 

So if Tenant in Tail diſcontinues the Tail, and the Diſcontinuee be diſſeiſed, or makes a 
_ Feoffment on Condition, and a collateral Anceſtor of the Iflue releaſes to the Diſſeiſor or 
Feoffee, on Condition, with Warranty, and after the Diſcontinuee enters upon the Diſſeiſor, 
or on the Feoffee, for the Conguion broken; in theſe Caſes the Warranty made by the col- 
lateral Anceſtor is gone. 


So if a-Seigniory be granted with Warranty, and the Tenancy eſcheat, ſo that the Seig- 


niory is extinct ; hereby alſo the Warranty is defeated. 


| So if a collateral Anceſtor heretofore had releaſed with Warranty, and then had entred into 


Religion; this Warranty had bound, but if after he had been derraigned, the Warranty had 


been defeated, 10 Co. 96. Co. 2, 3, 62. Lit. $. 741. Co. Lit. 392. 


If the Father makes a Feoffment to his Son and Heir apparent with Warranty, and dies, 

ſo that the Warranty deſcends upon the Son; hereby the Warranty is gone. 

And yet if a Feoffment be made to a Man and his Heirs, and he dies, leaving Iſſue 
| Daughters; z in this Caſe the Warranty ſhall be divided, and 1 is not determined. Co. Lit. 384. 

Bro. Garranty 27. 

If Tenant in Tail makes a Feoffment to his Uncle, and after the Uncle makes a Feoffment 

in Fee with Warranty, Sc. to another, and after the Feoffee of the Uncle reinfeofts again 
the Uncle, and after the Uncle enfeoffs a Stranger in Fee without Warranty, and dies with- 


out Iſſue, and the Tenant in Tail dies; hereby the Warranty made to the firſt Feoffee is 


| defeated. - 
So if the Uncle bet the Warranty to the Feoffee, his Heirs and Aſſigns, and takes back 


an Eſtate in Fee, and after enfeoffs another. 


But if one makes a Feoffment with Warranty to the Feoffec, his Heirs and Aſſigns, and 


the Feoffee reinfeoffs the Feoffor and his Wife, or the Feoffor and a Stranger; in theſe Caſes 


the Warranty is not defeated, but continues ſtill. 
So if two make a Feoffment with Warranty to one, his Heirs and Aff igns, and the Feoffee 
reinfeoffs one of the Feoffors ; in this Caſe the Warranty is not gone. 
And if in the firſt Caſe the Feoffee makes an Eſtate to his Uncle in Tail or for Life ſaving 
the Reverſion, or a Releaſe for Life, the Remainder over, Sc. in this Caſe the Warranty 


is only ſuſpended. Lit. F. 743, 744. Co. Lit. 390. 


If one makes a Feoffment or Releaſe with Warranty, and after is attainted of Treaſon or | 


| Felony ; hereby the Warranty is gone; and although he afterwards obtains his Pardon, yet 
the Warranty is not revived. Co. Lit. 391. 


If a Feoffment with Warranty be made to two or more, and they being Jointenants after- 


wards by Deed make Partition ; by this the Warranty is determined. 

So if there be two Jointenants, and one of them diſſeiſes the other, and he that is diſſeiſed 

recovers in an Aſſiſe, and has Judgment to hold in Severalty; hereby the Warranty is deter- 

mined. 6 Co. 12. 

So if A. and B. be Jointenants of Whiteacre for Life, and A. by Fine grants to B. totum 
& quicquid babet in tenementis ; hereby the Warranty is gone. 

But if a Partition be made by Judgment upon a Writ by Force of the Statute of 13 H. 8. 
| this does not defeat the Warranty fallen to them, but it ſhall be divided between them, 
and they fhall all of them take Advaninge of it. Euſtace and Shole's Caſe, adjudged 

"08, $2 Je: Bui 

If one enfeoffs three with Warranty to them and their Heirs, and one of how releaſes to 
one of the other two; hereby the Warranty is gone for that Part. But if one of them re- 

leaſes to the other two; in this Caſe the Warranty is not gone but continues, and they may 
vouch upon it. 0 Lit. 365 | 
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If one enfeoffs wo Men and their Heirs, and one of them makes a "Feolfment | in Fee; 
hereby the Warranty is not determined, but the other may take Advantage of it notwith- 
ſtanding. Co. Lit. 385. | 

If the Party that has the Warranty, or the Eſtate to which the Warranty is annexed, re- 
leaſes to him that is bound to warrant all Warranties, or all Covenants real, or all Demands; 
by either of theſe Releaſes the Warranty is gone. 

So alſo if in a Defeaſance made between the Parties i it be agreed the Warranty ſhall be 
void, by this Defeaſance the Warranty may be void alſo, 
| Or if it be ſo agreed that the Warrantee or his Heirs, Sc. ſhall not vouch, or have a 
Warrantia Cbartæ; by this the Warranty is avoided in Part. Co. Lit.-392, 393. Lit. §. 748. 

If Tenant in Tail enfeoffs his Uncle who enfeoffs another in Fee with Warranty, and the 
Feoffee releaſes the Warranty to his Uncle; thereby the Warranty is extinct. 

But if a Gift in Tail be made with Warranty, in this Caſe a Releaſe made by the Tenant 
in Tail of the Warranty will not extinguiſh it. Co. Lit. 291. 

If the Parties, between whom the Warranty is, intermarry, hereby the Warranty | is ſul- 
pended during the Coverture in ſore Caſes. Co. Lit. 390. 

If Tenant in Tail makes a Feoffment in Fee with Warranty, and diſſeiſes the Continue, 
and dies ſeiſed; this ſuſpends the Warranty. Co. Lit. 330. 

If two make a Feoffment in Fee, and warrant the Land to the Feoffee and his Heirs, and 
the Feoffee releaſes the Warranty to one of the Feoffors ; z this does not determine the War- 
ranty of the other as to the Moiety. 

So if one enfeoffs two with Warranty, and one of them relenſes the Warranty ; this docs 
not extinguiſh the Warranty for the other Moiety, but it continues ſtill. Co. Lit. 393. 

A Warranty alſo may loſe its Force by taking Benefit or making Uſe thereof; for after | 
a Man has once taken Advantage thereof in ſome Cafes, he can make no further Uſe of it. 
Ibid. | 

In a Præcipe the Tenant vouches, and at the Seguatur ſub fs periculo the Tenant and the 
Vouchee make Default, whereupon the Demandant has Judgment againſt the Tenant ; and 
afterwards the Demandant brings a Scire Facias againſt the Tenant to have Execution; in 


this Caſe the Tenant may have a Warrantia Charte. Ibid. 


And if in that Caſe a Stranger had brought a Præcipe againſt the Tenant, the Warranty 
loſt not its Force; but if the Tenant had Judgment to recover in Value againſt the Vouchee, 
he ſhould never vouch again by Reaſon of that Warranty, becauſc he had taken Advintige ; 


pf the Warranty. Lid. | | 
And it is to be obſerved, that upon the Summoneas ad Warrantizanduin if the Sheriff re- 


turns the Vouchee fanimoded. and he makes Default, the Tenant ſhall have a Capias ad va- 


lentiam ; but if he returns that the Vouchee has nothing, then after the Sicut alias & pluries, 
a Sequatur fub ſuo periculo ſhall iſſue, and there if the Vouchee makes Default, the Tenant 
ſhall not have Judgment to recover in Value, for he was never ſummoned, and it appears 
of Record that he has nothing, but in the Capias ad valentiam it —_ chat he had Aſſets, 
and he had been ſummoned before. Did. 
But in ſome ſpecial Caſes there ſhall be two Recoveries in Value upon one Warranty ; 7 
If a Diſſeiſor gives Lands to the Huſband and Wife, and to the Heirs of the Husband, 
the Husband aliens in Fee with Warranty, and dies, the Wife brings a Cui in vita, the 
Tenant vouches and recovers in Value, if after the Death of the Wife the Diſſeiſee brings a 


| Precipe againſt the Alienee, he ſhall vouch and recover in Value again. Co. Lit. 393. a. 


So it is where the Wife brings a Writ of Dower againft the Alienee, he ſhall recover in 
Value again upon the ſame Warranty, Bid. 

And it is in the ſame: Manner as if a Man be ſeiſed of a Rent by a defeaſible Title, nd re- 
leaſes to the Tenant of the Land all his Right in the Land, and warrants the Land to him 
and his Heirs; if he be impleaded for the Rent, he ſhall 8 and recover in Value for 
the Rent, and if he impleaded for the Land, he ſhall vouch and recover in Value again 


for the Land. Bid. 


But in theſe and the like Caſes, the Reaſon is in Reſpect of the ſeveral Eſtates recovered, 
but for ohe and the ſame Eſtate he ſhall never recover but once in Value; and though the” 
Land recovered in Value be evicted, yet he ſhall never take Benefit of that Warranty after. 
Did. 

And as Warranties may be defeated in the Whole, ſo they may defeated as to Te of 
the Benefit that may be taken of the ſame ; as, 

He who has a Warranty may make a Defeaſance not to take any Benefit by way of 
Voucher: In the like Manner that he ſhall take no Advantage by way of Warrantia Chat 12, =» 


or by way of Rebutter. Co. Lit. 393. 4. 
(N) How 


CUarranty. 


Ch. 5. F. 7. 5 


(N) How a Warranty ſhall be expounded. 
LL Warranties in general are favourably taken in Law, becauſe they are Part of Mens 
| Aſſurances. wo, 1 : 3 I 
Every Warranty in Law is taken for and has the Effect of a lineal Warranty. 

The Warranty that is made by Dedi & Conceſſi, or Dedi only in a Feoffment, is and ſhall 
be taken for a general Warranty againſt all Perſons to the Feoffee and his Heirs during the 
Life of the Feoffor only, although there be no Service reſerved by the Deed, nor Heir 
named ; but it ſhall not extend to the Aſſignee of the Feoffee, | 8 
And if there be any Service reſerved on the Deed, then it ſhall extend againſt the Heir 

/ %%% 3 5 | 

A Warranty in Law that is made upon Gift in Tail, or Leaſe for Life, rendering Rent; 
is a ſpecial Warranty againſt the Donor and Leſſor, his Heirs and Aſſigns ; ſo that the Donee 
or Leſſee, may vouch the Grantor after the Grant of the Reverſion, or the Grantee of the 
| Reverſion after the Attornment of the Tenant, at his Election. 4 Co. 81. Co. Lit. 384. 
A Warranty in Law that is made upon an Exchange, is ſpecial in divers Reſpects, for it 
extends reciprocally to and againſt the Heirs of both Parties, and it extends only to the ſame 
Land that is given in Exchange, and no other ; and no Uſe can be made of it but by Voucher, 
for no Warrantia Charte lies upon it. | | 
So alſo the Warranty that is made in Dower, is taken to extend only to the other two Parts 
of the Land. 4 Co. 121. Co. Lit. 384. EEE 
A Warranty in Law that is made upon the Tenure of Homage Anceſtral, extends recipro- 
cally to the Heirs, and againſt the Heirs of both Parties. Co. Lit. 384. 
If a Feoffment be made of Land to three jointly; and the Feoffors warrant the Land to the 
| Feoffees, and every of them; this Warranty ſhall be joint and not ſeveral. ; | 
hut if the Eſtate be ſeveral, as if one grants Mbiteacre to A. and Blackacre to B. and grants 
to warrant the Land to them, and either of them ; in this Caſe the Warranty ſhall be ſeveral. 
5 Co. 59. | „ | : - 
. If a Man of fu!l Age and an Infant join in a Feoffment with Warranty ; this ſhall be taken 
for a good Warranty as to the Whole for him that is of full Age, and void for the Infant, 
and not void in Part and good in Part. Co. Lit. 367. | | | 
If a Man makes a Feoffment in Fee, and binds his Heirs but not himſelf to Warranty; by 
this his Heir ſhall not be bound, and it ſeems alſo that it will not bind the Warrantor him- 
&H.. Co 107 336;- C | 
But if a Man binds himſelf to warrant, and not his Heirs, by Feoffment ; the Feoffor 

| himſelf is bound to the Warranty, but not his Heirs ; for- it is a Maxim in Law, that the 
Heir ſhall never be bound to any expreſs Warranty but where the Anceſtor was bound by the 
ſame Warranty. | | | | 

If one makes a Feoffment to B. and his Heirs, and thereby grants to warrant the Land, 
and does not fay to B. and his Heirs; yet this Warranty ſhall be taken to extend to them, 

But if the Feoffor grants to warrant the Land to B. and does not ſay to his Heirs, this ſhall © 
not extend to his Heirs. | 
And if in this Caſe the Warranty be to B. and his Aſſigns, it ſhall not extend to his Heirs, 
neither ſhall the Aſſignees take Advantage of it after the Death of B. and if the Warranty be 
to B. and his Heirs, and not to his Aſſigns alſo, this ſhall not extend to his Aſſignees. 

If one makes a Feoffment to A. Habendum to him and his Heirs, and binds himſelf and 
his Heirs to warrant the Land in forma predifa; in this Caſe the Warranty ſhall extend to 

the Feoffee and his Heirs. Co. Lit, 47, 385. Dyer 42. Kelw. 108. 6 Co. 69. 

If one grants to warrant Land to another and his Heirs, and does not ſay againſt what Per- 

ſons ; this ſhall be taken for a general Warranty againſt all Men. Co. 1. | 

If one makes an Eſtate and grants to warrant the Land, but does not ſay how long ; this 

| ſhall be taken for ſo long as the Eſtate to which the Warranty is annexed does laſt. 17b1d. 

If a Warranty be made againſt any ſpecial Perſons, it ſhall extend to them and no further ; 

and it ſhall extend in all Caſes for and to all Titles and Entries upon Title, and it ſhall nor 


in any ſuch Caſes extend to tortious and unlawful Entries. Dyer 328. 


If a Man be ſeiſed of a Rent-ſeck iſſuing out of the Manor of Dale, and he takes a Wife, 
and the Huſband releaſes to the Tertenant, and warrants Tenementa prædicta, and dies, this 
Warranty ſhall extend to the Rent as well as to the Land; and therefore if the Wife ſues for 
her Thirds of the Rent, the Tertenant may vouch for the Heir. 


Vor. I. | os 4 * | And 


_ Warranty. 
And regularly the Wande extends to all Things iſſuing out of the Land, VIZ. to war- 


rant it in the ſame Manner and Plight as it was in the Hands of the Feoffor, and he ſhall : 


vouch as of Lands diſcharged. 
And therefore if a Grantee of a Rent grants it to the Tenant of the Land on Condition, 


and the Tenant makes a Feoffment of the Land with Warranty ; in this Caſe the 576 


ſhall not extend to the Rent, although the Feoffment be made of the Land diſcharged of the 
Rent. 

And if a Woman has a Rent charge in Fee, and ſhe intermarries with the Tenant of the 
Land, and a Stranger releaſes to the Tenant of the Land with Warranty ; this Warranty ſhall 
not rend to bar an Action to be brought after the Death of the Wife for the Rent. | 

But if in this Caſe the Tenant makes a Feoffment in Fee with Warranty, and dies, the 
Feoffee in a Cui in vita brought by the Wife ſhall vouch as of Lands diſcharged at the Time 


of the Warranty made. 
So if Tenant in Tail of a Rent-charge purchaſes the Land and makes a Feoffment with | 


Warranty, and the Iſſues bring a Formedon of the Rent, the Tenant ſhall not vouch, &c. 
Co. Lit. 366, 388, 389. | 


SE C T. VIII. 
Of the Covenants, | See 2 Bur. Rep. 1197. 
(A) Covenant what, Covenantor and Covenantee who, 


Covenant. A Covenant is the Agreement or Conſent of two or more by Deed in Writing ſealed and 
delivered, whereby either of the ſaid Parties promiſes to the other that ſomething is 
already done, or ſhall be done hereafter. Terms de la Ley, Tit. Covenant. Plow. 308. | 
Covenantor. He who makes a Covenant is called the Covenantor, and he to,whom it is made is called | 
Covenantee. the Covenantee, | 
888 properly is a Specialty, but by Cuſtom, Conventio ore tenus fatta is binding | 
in Briſtol 
or The Plaintiff declared in Briſtol of a Covenant made by Word by the Teſtator of the De- 
Briſtol, Con- fendant with the Plaintiff in Briſtol, and declared alſo within the ſaid City: There is a Cu- 
wento ore te- ſtom that Conventio ore tenus fatta ſhall bind the Covenantor as ſtrongly as if it were made in 
ms fac, Writing. 
to be taken Per Cur', This Cuſtom does not warrant this Action, for the Covenant binds the Cove- 
ſtrictly. nantor by Cuſtom, but does not extend to his Executors, but ſhall be taken ſtrictly. Leon. 2 
Where a Co- A Covenant to do a preſent Act is not properly a Covenant, as a Covenant to ſtand ſciſed. 
venant _ T. Raym. 26. Sid. 48. It is no Action properly, but an Action on the Caſe. | 
a nn. When a Covenant is to pay Money, it is a ſingle Bill; but if it be to pay Money upon the 
AR, no Co- Delivery of any Thing, Accord is a _ Flea, I Keb. 155. in Margine. 


venant pro- 


OP (B) How @ Covenant differs fm a Defoakines, Condition, Warranty, and Ex- | 
ception, &c. 


W HERE a Covenant terminates in itſelf, it is not bade a Covenant but a Deſea 
ſance. Plow. 138. a. 


Defeaſance As a Covenant that the Demiſe ſhall be void, it ſhall determine the Leaſe; and it cannot 
and not a Co- enure to other Effect, for the Leſſee cannot have an Action upon this Covenant, ,. for ſuch 
ä Action does not lie but where the Thing for which the Covenant is made is to be done in 


Time after. T. Raym. 26. 
But in an Action of Covenant in Nature of a Defeaſance of a Recognizance, chat upon 
Payment the Recognizance ſhall be delivered up to be vacated and cauſed to be cancelled by 
the Defendant: This Covenant does not terminate in itſelf, but is for a collateral Act, and 
engages the Party to ſuch Act, and not only that it ſhould be void. Reb. 103, 118. Sid. 48. 
Covenant In Debt on a ſingle Bill of 68 J. with Covenant to pay it when ſuch Bills be ſtated and ap- 
2 De- pear due for the Coſts of the Defendant Teſtator, and produced to two Attornies, c. in- 
en _ differently to be choſen between them, Sc. The Covenant being in the ſame Deed, it works 


as a Defeaſance or Acquittance, and not as a diſtin Deed, Sc. Keb. 624. 


Sometimes 


Covenants. 351 


Sometimes a Covenant is in Nature of a Condition precedent; as in 3 Leon. 219. where Covenant in 
the Lord of a Manor covenanted to aſſure the Freehold to one of his Copyholders and to his Nature of a 
Heirs, and the Copyholder, in Conſideration of the ſame Covenant performed, promiſed to re are 
pay a certain Sum of Money : The Copyholder is not bound to pay the Money unleſs then 
Lord firſt performs his Covenant; otherwiſe if the Covenant on the Part of the Copyholder 

had been in Conſideration of the Covenant to be performed. 2 Sand. 156. | 


CEPEABC THEIR 


Che . 5. 8. 


A Feoffment by Dedi & Conceſſi in Action againſt the Feoffor does not warrant an Action Covenant and 


of Covenant on Eviction of the Inheritance, but it muſt be deducted in the real Lien by War- not Warranty, 
ranty; but in Caſe of a Freehold only, it is a Ground for Covenant. Keb. 8 21. But in or Warranty 
Yelv. 139. Hob. 3. If a Man makes a Deed by Feoffment with Warranty, and a Stranger _— 8 
extends a Recognizance of the Feoffor on the Lands of the Feoffee, an Action of Covenant 5 
lies. | N | EY EY | | 
Upon expreſs real Covenants which extend to Freehold or Inheritance, as warrant and de- Difference be. 
fend; a Man cannot have an Action unleſs he be ouſted by one who has Title. Brownl. 165. w a ann 
Andif a Man makes a Feoffment with Warranty, Non feeffavit is a good Plea ; for if the tt” 
Feoffment be avoided, the Warranty is alſo voided, for that depends upon the Feoffment. Words of 
bid. VVV . 5 To ; Warranty, 
| But if a Man makes a Leaſe for Years, and covenants that he will warrant and defend the 
Land to the Leſſee; if the Leſſee be ouſted by one that has Title, or is without Title, he may 
have an Action of Covenant; for the Leſſor has the Evidences, and ought to defend the 
Poſſeſſion of his Leſſee, and the Right alſo and Damages are only to be recovered : And 
this is the Difference between a Leaſe and Inheritance though the Words of the Covenant be 
_ al] one. | | | = 
If a Leaſe for Years be made by Indenture, provided always, and it is agreed between Covenant and 
the Parties, Quod licitum foret & eſſet to the Leſſor and his Heirs, at any and every Time du- not an Excep- 
ring the Term, to fell, cut down and ſell all the Woods and Trees upon the Premiſſes. Per bon. 
Cur”, It is not, an Exception of the Trees, but only a Covenant, and ſo an Action of Waſte 
lies by the Plaintiff. Cro. Eliz. 690. | | 
If a Bond be conditioned for Performance of Articles, by which the Defendant grants Covenant and 
and agrees with the Plaintiff, his Heirs and Aſſigns, Quod licitum foret illis at all Times to a Grant alſo, 
have and uſe a Way by and over the Cloſe of the Detendant, in Conſideration whereof the 
_ Plaintiff agrees to pay the Defendant 205. 6 d. per Ann. This is a Grant of a Way, and not 
a Covenant only for the Enjoyment. 3 Lev. 305. ER | 
If a Leaſe of a Farm be made, Except the Mood, and the Leſſor covenanted with the Not a Cove- 
Leſſee that he ſhall take all Manner of Underwood, provided always and the Leſſee covenants nant nor a 
he will not cut any Manner of Timber-Trees : This is no Condition, but an Explanation with Condition, 
what Wood he ſhould meddle, though in Truth it is of another Thing than is comprized in reer e 
the Covenant before; as if J am ſeiſed of the Manor of D. in D. and of Blackacre in D. and nary. 5 
ſo ſeiſed, I covenant with J. S. that he ſhall enjoy the Manor for ten Years, provided the 
faid F. S. covenants that he ſhall not enjoy Blackacre : This Covenant is not a Condition, but 
a Declaration deduced out of my Covenant to make a plain declaration that it is not my In- 
tereſt that Bl/ackacre ſhall paſs, be it Parcel or not of the ſaid Manor. Poph. 117, 119. 
If A. lets Land to B. by Indenture, and the Words are, in Conſideration of the Payment 
of the Rent hereafter mentioned, he leaſeth, Sc. and after in the ſame Indenture B. cove- 
nants for him and his Aſſigns, with A. and his Aſſigns, to pay 10 J. at certain Feaſts yearly, Refervation 
Sc. This ſhall be a Rent and not a Sum in Groſs; for upon the whole Indenture this ſhall and not a 
be a Reſervation and not a Covenant, for the Words [in Conſideration of the Rent hereafter Covenant. 
mentioned] make it clear. 2 Roll. Abr. 449. 19 Vin. 117. | 
By Articles the Teſtator covenants and agrees with the Defendant that he ſhall have and Rent and Re- 
enjoy ſuch a Houſe and Land for ſix Years, and in Confideratione præmiſſorum the Defendant ſervation, and 
_ Covenants and agrees to pay the Teſtator, his Heirs, Executors and Aſſigns, , the annual Rent not a Cove- 
of 90 J. during the ſaid ſix Years, at the Feaſt of the Aununciation and St. Michael; Defen- Hank. 
dant enters, Teſtator dies, Rent is in Arrear; if it be a Covenant it is due to the Executor, 
if it be a Reſervation it follows the Reverſion, and ſo goes to the Heir. But Per Cur', This 
is merely a Rent, and not a Covenant, and the Words covenant and grant that he ſhall enjoy, 
amount to a Leaſe, and is not a Sum in Groſs; and he covenants to pay to him and his Heirs. 
_ Cro. Car. 207. Owen 151. 2 Bulſt. 281. | 
A. leaſes a Rectory, rendring 4/. per Ann. and by the ſame Indenture grants to the Leſſee Cvenant and 
and his Aſſigns, Dare & Reddere yearly 35. 4 d. for Portage; the Rent reſerved is 4 J. and not a Rent. 
though 35. 4 4. is to be paid to the Leſſee for Portage, yet this is not any Part of the prin- | 
Cipal Rent to be retained by way of Defalcation, and by way of Covenant the Leſſee is to 
receive 3 5. 44. Yelv. 42. 3 | | | | 
| * 
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352 = Covenants, 
Leaſe nota T. S. being ſciſed of Copyhold Lands for Liſe, executed a Deed to P. S. as a collateral Se 
Covenant. curity to indemnify him for the Payment of 1007. by which Deed, after a Recital of the 
Counter-Bond given to P. and the Eſtate which T. S. had in the Lands, he covenanted, 
granted and agreed for himſeif, his Executors, Adminiſtrators and Aſſigns, with the ſaid 
P. that he, his Executors and Adminiſtrators, ſhould hold theſe Lands from the Time of 
making the ſaid Deed for ſeven Years, and ſo from the End of ſeven Years to ſeven Years, 
for and during the Term of forty-nine Years, if T. ſhould ſo long live. The Court took this 
for a Leaſe, and ſo it is a Forfeiture, there being no Cuſtom to warrant it. It is a Rule, 
that the Word Covenant will make a Leaſe though the Word Grant be omitted ; nay, a Li- 
| cence to hold Land for a Time, without either of theſe Words, will amount to a Leaſe, much 
more when the Words are, To have, hold and enjoy the Lands for a Term certain. Hob. 
35. 2 Cro. 92, 398. Koll. Abr. 847. Cro. Car. 207, 10 Vin. 225. 5 
And it is now ſettled, that an Action of Debt may be brought upon ſuch a Covenant; 
but it was ſmartly argued on the other Side. If the conſtruing of it to be a Leaſe will work 
a Wrong, then it is only a Covenant and an Agreement, and no Intereſt will veſt; and there- 
fore it ſnall not be intended a Leaſe in this Caſe of a Copyhold; for if it ſhould, there would 
be a Wrong done to the Leſſor and Leſſre, for it would be a Forfeiture of the Eſtate in one, 
and a defeating of the Security of the other; but no Judgment was given. 2 Mes. 35. 
Keb. 638. | bo 2 1 | CL 5 8 
woot act ac ? In Articles of Agreement indented and ſealed between A. and B. the Words were, 7: :; 
a Sum in covenanted and agreed that A. doth let ſuch Land to B. for five Nears from Michaclimas nent, 
Gioſs. provided that the Leſſee ſhall pay therefore at Michaelmas and Lady-day 100 J. by equal Pontigu 
inaſmuch as the firſt Words are a preſent Leaſe, the Proviſo ſhall make a preſent Reſervarior 
of the Recovery, and not a Sum in Groſs. 2 Rell. Abr. 449. 19 Vin. 116 
= Where a Re- Covenant on Demiſe of a Coal-Mine, whereby it is recited, that before ſealing of the Inden 
cital amounts fure it was agreed that the Plaintiff ſhould have the third Part digged, &c. On a Demurrer 
to a COVE- to the Declaration it was excepted, that here is no Covenant to pay the third Part, but only 
2 a Recital of an Agreement to have it. But by Hale, Were it but a Recital that before the In- 
3 denture they were agreed, it is a Covenant; and fo to ſay, Whereas it was agreed to pay 20 l. 
get". for now the Indenture itſelf confirms the Agreement and Intent precedent, though it be re- 
lative to the former Act in pars, when it is declared by Deed, it is now a Covenant by the 
Indenture. 3 Keb. 465. | h De | 
A Covenant D. covenanted by Articles, reciting that a Marriage was intended between the Defendant 
that doth not and one R. W. who had ſeven Sons; the Defendant covenanted in the ſaid Articles, having 
conſiſt with recited that R. M. deceaſed, Father of the ſaid ſeven Brothers, had by his Will bequeathed 
the 3 8 Cuilibet ipſor* pred? Foſeph, Jacob, Ec. (only leaving out Nathaniel) the Sum of 501. a- piece; 
+126 covenants with P. to pay to the ſaid ſeven Sons, naming Nathaniel, pred” ſeparales legationes 
ſhall not vel ſum* 50 l. and D. pleads farther that he paid to the fix Sons 501, a- piece, and ſhews a 
Performance of the other Articles; P. demurs, becauſe he ſhews not that he paid ;o/. to 
Nathauiel, and he did expreſly covenant to pay the ſaid Nathaniel and the Reſt the ſaid ſe- 
veral Legacies or Sums of 30 l. Per Cur”, In the Recital of the ſaid Will nothing is men- 
tioned to have been bequeathed to Nathaniel as well as the Reſt, though he covenants to pay 
to Nathaniel as well as the Reſt, yet it is Legationes ſummas præd', and there being no Legacy 
to Nathaniel, and that appearing by the Recital of the Will, this Covenant ſhall not oblige 


oblige. 


the Defendant to pay him any Thing. 2 Vent. 140, 5 
A. by his Deed Poll recited, that he was poſſeſſed of certain Lands for Years of a certain 
Term; by good and lawful Conveyance he aſſigned the ſame to F. S. with divers Covenants, 
Articles and Agreements in the ſaid Deed contained, which are or ought to be performed 
on his Part; the Quære was, If the Recital be an Article or Agreement within the Meaning | 
of the Condition of the Bond for Performance: Per Gaudy, It is an Agreement; every Thing 
contained in the Deed is an Agreement, and not only that which I am bound to perform. 
It was moved, that if the Recital be within theſe Words of the Condition, which are or ought 
to be performed on my Part; and ſome were of Opinion it is not within thoſe Words, for that 
Recial bang extends only in futurum, but this Recital is of a Thing paſt, or at leaſt preſent. Per Clench, 
| conſidered Recital of itſelf is nothing, but being joined and conſidered with the Reſt of the Deed, it is 
with the Reſt material, as here; for againſt this Recital he cannot ſay that he hath not any Thing in the 
of the Deed Term; and it was clearly reſolved, that if the Party had not that Intereſt by a good and 
is material, law ful Conveyance, the Obligation was forfeited. Leon. 122. : 1 8 
In Babbington and Allen's Caſe, theſe Words, Paying the Rent, is no Condition precedent, 
but rather concomitant, and is the Conſideration whereupon the Party is to do the Act, 
and is liable to Conſtruction, as the ſubject Matter is the Word paying, and without 


Conſtruction (unleſs as in the Caſe of Dyer 371. it be precedent) doth not import a Con- 
. . 1 | | . | ditition; 


PD AG nu. oo IE en 


Ch. 5. , 8.ñ.᷑᷑ñ i "> 
dition; but clearly here it can be no Condition, being an uſual Clauſe at the End of all 
Leales. -- 2 Keb. 9, 23. | 2 


(C) What jhall be ſuid an Agreement, and what Agreement amounts to a Covenant, 


FFa Man lets a Manor by Indenture, except a certain Parcel of Land, and the Leſſee enters 
into a Bond to perform all the Covenants, Articles and Agreements contained in the In- - 
denture, and after the Leſſce enters into the Land excepted ; yet this is not any Breach of the 
Condition, for the Land excepted is not leaſed, and is as if it had not been named, and there- 
fore C2anot be intended an Agreement to be performed on the Part of the Leſſee within the 
Intent of the Indenture. Roll. Abr. 431. 5 Vin. 168. See Atk. Rep. 73, 521, 535, &c. 


On an Agreement made thus: I is agreed upon by Doctor J. P. and B. C. Eſquire, that WhereAgree- 


 'the ſaid B. C. ſhall give to the ſaid Doctor 5001. for ſuch Land and Houſe and the Brewing Me" 755 
*Uten/ils. In Witneſs whereof we do put our Hands and Seals, mutually given as Earneſt in Per- Bo roy 3 
formance of this 5's. the Money to be paid à Week after Midſummer 1668. It was adjudged atk. Rep. 2 
per Cur, That the Earneſt ſhall be intended as Part of the Sum, and the Action is well to 11, 
brought without Averment of the Conveyance of Land, for it ſhall be intended that both 
Farties had ſealed the Specialty; and if the Plaintiff has not conveyed the Land to the De- 
fendant, he has allo an Action of Covenant againſt the Plaintiff upon the Agreement con- 
_ «rained in the Deed, which amounts to a Covenant on the Plaintiff's Part to convey the 
Land; and fo each Party has mutual Remedy againſt the other; otherwiſe if the Specialty 
had been the Words of the Defendant only, and not the Words of both Parties by way of 
Agreement, as here it is; and in the Concluſion it is faid that both Parties have ſealed it. 
Saund. 319. Lev. 274. T. Raym. 183. 2 Keb. 569. | 
A. by his Deed Poll recited, that whereas he was poſſeſſed of certain Lands for Years of 
à certain Term; by good and lawful Conveyance he aſſigned the ſame to J. S. with divers 
Covenants, Articles and Agreements in the ſaid Deed contained, which are or ought to be 
performed on his Part. The Queſtion was, If the Recital, that whereas be was, be an Ar- 
ticle or Agreement within the Meaning of the Condition ef the Obligation which was given 
to perform, Sc. Per Gaudy, It is an Agreement; for in ſuch Caſe I agree I am poſſeſſed Where a Re- 
of it; for every Thing contained in the Deed is an Agreement, and not only that which I pag ire 
am bound to perform; as if I recite by my Deed, bat I am poſſeſſed of ſuch an Intereſt in ment. l 
certain Lands, and aſſign it over by the ſame Deed, and thereby covenant to perform a 
Agreements in the Deed; if I be not poſſeſſed of ſuch Intereſt, the Covenant is broken. 
Per Clench, Recital of itſelf is nothing, but being joined and conſidered with the Reſt of 
Deed, it is material, as here; for againſt this Recital he cannot ſay he hath any Thing in 
the Term; and it was reſolved, that if the Party had not that Intereſt by a good and lawful 
__ Conveyance, the Obligation was forfeited. Leon. 122. | 
A Condition to pertorm Covenants and Agreements; one was, that the Plaintiff had co- 
venanted with the Defendant, that it ſhould be lawful for the Defendant to cut down Wood 
for Fire-boot. and Hedye-boot, without making Waſte, or cutting more than neceſſary; 
the Plaintiff aſſigns a Breach in that Covenant (which is in Truth the Plaintiff*s Covenant); 
the Exception was, that the Condition ought but to extend unto Covenants to be performed 
on the Part of the Leſſee; ſed non allacat'; it is the Agreement of the Leſſce, though it is roy of 
.the Covenant of the Leſſor, Leon. 324. Dd | | — me | 
8 | | = EE | the Leſſor. 
Agreement in Articles with Covenant on the Plaintiff's Side to ſettle a Jointure, and on Whatamounts 
the other Side to pay 60004. and-it is agreed in the Articles that a Fine was intended to be to a Covenant 
levied of ſuch Lands, &c. for ſecuring the Payment of the 6000/7, this is a Covenant to levy 2 levy a Fine, 
M7 IG, Xe „ | | Tags 
Where a Man is Party to a Deed, his Agreement to pay amounts to a Covenant, though 
«the formal Words of Covenant, Grant, Fc. are wanting. 2 Mod. 269. For the Law has 
-not appropriated any ſer Form of Words as abſolutely neceſſary for the creating a Covenant. 


«Chan. Ca. 294. Leon. 324. Roll. Abr. 518. 6 Vin. 377. Brownl. 23. 


(D) The Kinds of Covenants relative to their Nature. 
| Firſt, In Deed or in Law, 


| r are either expreſs or in Deed, that is, where the Covenant is expreſſed in the Covenants in 
25 eds: | | Deed. 


As, where A. by Deed covenants with B. to ſerve him for a Year, and B. covenants with 
A. to pay him 10/, for this Service. | 
. . = 


4X | | Or 


n 
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Law. Or they are e implied or in Law, that is, when the Deed does not e it, but che Los 
doth make and ſupply it. 

As when one makes a Leaſe for Years by the Words Demiſe or Grant, without any ex· 
preſs Covenant for quiet Enjoyment; in this Caſe, the Law intends and makes ſuch a Co- 
venant on the Part of the Leſſor, which is, That the Leſſee ſhall quietly hold and enjoy the 
Thing demiſed againſt all Perſons, at leaſt having Title under the NY and at leaſt curing 
the Leſſor's Life, and (as ſome think) during the whole Term. | 

Action. And hereupon an Action of Covenant may be brought againſſ him in the Reverſion; ſo 
that if the Heir that is in by Deſcent puts out the Termor of his F ather, the Termor may _ 
have this Action againſt him. : 

Where the Covenant is created by Law, the Corenanter cannot bring an Action of Cove- 
nant, if he be not ouſted by one who has a Title; but it is otherwiſe in 1 caſe of an a expreſs 


Covenant. 2 Brownl. 1015 162. 


| Secondly, Real S | 


Real. Covenants are alſo either Real or Perſonal. 
A Covenant Real, is where a Man binds himſelf to perform a real Thing, as Lands or Te- 


nements; as a Covenant to levy a Fine of Land, in which Caſe the Land itſelf is co be reco- 

vered; or when it runs in the Realty ſo with the Land, that he who has the one has or is 

ſubject to the other, and ſo a Warranty is called a real Covenant. 5 
A Covenant Perſonal is when it runs in the Perſonalty and not with the Land, but ome 


Perſonal, 
Perſon in particular ſhall have Benefit by it, or be charged with it; as when a Man cove- 
nants to do any perſonal Thing, as build or repair a Houſe, ſerve him, Sc. 5 Co. 10. 
| Note; For more relating to Covenants that run with Eſtates, vide poſt. | 
Thirdly, Inherent or Collateral, and to and faiſed to Uſes. 
Inherent. Alſo Covenants are Inberent or Collateral. 


An Iuberent Covenant is converſant about the Laid or Eſtate ; as that the Thing demiſed 
ſhall be quietly enjoyed, ſhall be kept in Repair, ſhall not be aliened; or if it be to be ſold, 
that the Leſſor ſhall have the firſt Refuſal ; to pay Rent, not to cut down Timber-Trees, or 
do Waſte, to fence the Copices when they are new cut, to make further Aſſurance, c. | 
Collateral. A Collateral Covenant is converſant about ſome collateral Thing that does not at all, or : 
not ſo immediately concern the Thing granted ; as to pay a Sum of Money in Grols, 
build a Houſe in another Man's Ground, to make a Feoffment or Leaſe of other Land, to 
give other Security to perform the Covenants, or to pay the Rent, or that the Leſſor ſhall : 
| diſtrain for the Rent in ſome other Land than that which is demiſed, or the like. 
Sciſed to Uſes. There is alſo a Covenant to ſtand ſeiſed of Land to Uſes, which is of late Years become | 


a Kind of Conveyance of Land. 
Nota. Nola; Theſe Diſtinctions a are of RY great Ulc, eſpecially with Relation to ee | 


Fourthly, Copulative or Digjunijve.. 


Aſlent. Covenant, that bs Defendant would not take Timber without the Aﬀent or Aſſignment 
of the Leſſor or his Aſſigns, in the Disjunctive; and in the Breach the Plaintiff charges the 
Defendant with cutting of Timber, without the Aﬀent and Aſſignment of the Leſſor or his 
_ Aſſigns; ſo he will compel the Defendant to prove more than he ought ; for if he did it 
with their Aſſent only, or Aſſignment only, it had been ſufficient ; but if the Covenant had 
been in the Copulative, both had been neceſſary. Leon. 251. | 
Where mu- T. covenanted with T. his Son and A. S. (whom he intended to 3 to give them Meat 
tual Diſagree- and Drink in his Houſe; and if any Diſcontent ſhould happen between the Father and the 
be alten Son, ſo that he and his Wife ſhould diſagree to dwell with the Father, then they ſhould 
5 have ſix Beaſts, Gates, Cc. T. the Son died, A. diſagrees to dwell with T. the Father, and 
married with one C. who with his ſaid Wife brings an Action of Covenant againſt T. the 
Father: Per Cur', The Declaration is not good, and the Caſe is grounded upon the ſecond 
Covenant, which conſiſts upon a Contingency, which Contingency is, if there happen any 
Diſcord, &c. the Words are joint, and they ought all to diſagree ; true it is in ſome Caſes, - 
a Conjunctive ſhall be taken for a Disjunctive; but this is according to the Matter and Cir- 
cumſtance of the Fact; but in this Caſe it ſhall not be taken disjunctively: Alſo it is al- 
ledged in the Declaration, that ſhe diſagreed ;, whereas a mutual Diſagreement between all 
ought to be alledged; and Judgment was, Quer nil cap*. But all agreed, the Wife might 


have boarded with 7. the Father, but her new Huſband could not. Peph. 204. 
= e | Declaration, 
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Declaration, that the Covenantor ſhall] pay to the Covenantee, Ac. at the Choice and 

Election of the Covenantee, within a Month after the Death of J. S. 207. or twenty Kine. 

| Defendant pleads, that the Plaintiff within the Month after the Death of J. S. did not make 

any Choice or Election. It is a good Plea, for the Covenantor is not bound to make a 

Tender of both, and the Election of the Plaiutiff ought to precede the Tender of the De- 
fendant. Leon. 69, 70. Moor 241. | 


Covenant to deliver ſuch Obligation before ſuch a Day, or to pay him 107. if he requeſts Election of th 
he Covenantor or 


Covenantee.. 


it; if he does not requeſt the 10. the Covenantor ought to deliver the Obligation, for 
had not Election till Requeſt made, but after Requeſt made, he had Election which of them 
he would do. Roll. Abr. 447. 5 Vin. 219. ER 
| Defendant covenants to deliver to the Plaintiff before ſuch a Feaſt ſuch a Ship and Tackle 
or in Default thereof, to pay at the ſame Feaſt ſuch a Sum as J. S. ſhall value them to be 
worth. Defendant pleads before ſuch a Feaſt J. S. did not value them. On Demurrer it 
was adjudged for the Plaintiff; for though the Covenantor has Election to do one or the 
other, yet the Covenant being for his Benefit, he ought to provide the Value; the Value 
"ſhall be aſſeſſed, otherwiſe he is to deliver the Goods themſelves. Law of Covenants 65, 66. 
Covenant to pay to A. or his Heirs annually 12 J. at Michaelmas and Chriſtmas, or to pay 
to him or his Heirs at any of the ſaid Feaſts 1504. The Covenantor has Election, yet he 

-ought to pay the 12 J. yearly, till he pays the 1501. and becauſe he did not alledge Pay- 
ment of the one or the other, it is a Breach. Law of Covenants 66, 

The Condition of a Bond on Articles was, that if the Defendant paid the Money accord- 
ing to the Articles of the ſame Date, that then the Bond ſhould be void; or otherwiſe it 
| ſhould and might be lawful for the Plaintiff to enter into the Land covenanted in the Arti- 

cles, to be ſettled on the Plaintiff by the Defendant. Defendant pleaded that the Plaintiff 

did enter into the Land. Plaintiff demurred. This is a Disjunctive Condition, and in the 
Defendant's Election to perform either Part. Judgment for the Plaintiff, 2 Keb. 103, 115. 


In Debt on Bond for the Performance of Covenants, if Defendant pleads generally the 


Performance of the Covenants, and the Plaintiff demurs generally upon it, without ſhewing 
Cauſe of Demurrer, Judgment ſhall be given according to the Truth of the Caſe, for that 
Default of Pleading is but Matter of Form, and is aided by Stat. 27 Eliz, But if any of 
the Covenants be in the Disjunctive, ſo as it is in the Election of the Covenantor to do the 


one or the other, then it ought to be ſpecially pleaded, and the Performance of it; for 


Otherwiſe the Court cannot know what Part has been performed. Leon. 311. 


On Bond, that if the Defendant ſhould work out the 40 J. which he owed, Sc. at the vſual 


Prices in Packing, when the Plaintiff ſhould have Occaſion for himſelf or his Friends to 
employ him therein, or otherwiſe ſhould pay the 40/7. that then, &c. Defendant pleads, that 
be was always ready to have wrought out the 40/7. but that the Plaintiff did never employ 
him. It is an ill Plea, becauſe the Defendant did not aver that the Plaintiff had any Occa- 
fon to make Uſe of him, and for that it was at his Election to have Work or Money; and 
not having employed him, but brought his Action, that is a Requeſt in Law, and ſo he has 
determined his Election to have the Money. Judgment for the Plaintiff 2 Med. 304. 

In Debt on Bond for Performance of Covenants, upon the Demiſe of a Mill by the Plains 
tiff's Teſtator to the Defendant for thirteen Years, at the yearly Rent of 87, The Defen- 
tant covenanted for himſelf, his Executors and Adminiſtrators, to leave Mill-Stones upon 


the ſaid Mill at the End of the Term, as good as when he entred, or elſe to give Satisfaction 


in Money for as much as they ſhall be worſe, according to the Diſcretion of the Parties that 
viewed the ſame at firſt: And Defendant further pleads, Quod ipſe ad finem & expirationem 

termini prædict' rebiquit duo ſaxa molaria in & ſuper molendinum predi” quodg ; partes ( Anglice, 
the Parties) quæ primo inſpiciebant ſaxa molaria que fuerunt ſuper molend' pred” tempore intra- 


Tionis igſius Jobannis in molend” illud hucuſque non agreeavere quantum duo ſaxa pred” per ipſum 


ad expirationem termini pred” ut præfertur relifta fuer pejora quam pred” ſaxa molaria in & 
ſuper molendinum pred” tempore intrationis ejuſdem Johannis ad inde; and general Performance 
as to the other Covenants. Neplicat', Demand of the Oyer of the Indenture, wherein inter 
alia the ſaid Covenant is ſer forth, and ſay, Præcludi non, for that at the Time of the Entry 
of the Defendant upon the Mill, there were two Stones of the Value of 3/7. and that at the 


End of the Term the Defendant did not leave ſo good Stones, nor give any Satisfaction in 


Money, Nec dedit aliquam ſatisfactionem in moneta alicui perſone cuicunque pro tant“ quant“ La- 
pides molar” per eundem (Def) in eodem molendino reli fuer* pejores quam præd Lapides mo- 
ares in eod* molendino exiſten tempore præd intrationis iꝑſius Defendeniis. Et hoc parat, &c. 
Rejoinder prout the Bar. Demurrer. Plaintiff's Counſel inſiſted, That it was incumbent upon 
the Defendant to procure the Perſons who had the View of the Stones at the Time of the De- 
fendant's Entry upon the Mill, to have adjuſted how much the Stones of the Mill, wh ch were 
left at the End of the Term, were worſe than thoſe which were there at the Time pay De- 

| go. : e endant's 


— 9 "I 


A ' 

3 

e 
8 


Jy; 4 > ö as VF "UI g Lan 44 
"4 „ „ bo E * . n 
Ar; n K * hy ft; 2 — Hs x 7 
1 — 2 — — _— » . . * 8 
- * e 5 — "Ez 5 was” * 2 - * r 


8. 
4c 
"730 
9 
1 F 
6 
"0 
mp 
"BE 
- _ I 
 . 
45 
4 
. 


r ———————— —. ira DRESRIE | 
5 fendant's Entry of the Mill, and for Default thereof he has broken his Covenant; for he 
dots not pretend by his Plea, that he has left Stones fo good as the firſt were. The Diſ— 
junctive Covenant is in Advantage of the Covenantor, and therefore he ought to lhew the 
one or the other is performed; and therefore he ought to have procured an Adjuſtment in 
1 the Caſe; as if a Man obliges himſelf to refign a Benefice, he ought to procure the Biſhop 
to accept his Reſignation. So if a Man be bound to pay 1007. or fo much as J. S. ſhall 
appoint, if he will be excuſed the Payment of the 1007. he ovght to procure F. S. to ap- 
4 ; point a leſs Sum to be paid. To which Defendant's Counſel anſwered, That by the Cove- 
1 nant, he was to leave at the End of the Term as good Stones as were in the Mill at the 
Time of his Entrance, or to give Satisfaction in Money for ſo much as they were worſe, 
according to the Diſcretion of the former Viewers of them; ſo that the Covenant is in the 
Disjunctive; and if one Part of a Disjunctive Covenant becomes impoſſible, the Covenantor 
is excuſed to perform the other Part; and this Caſe is like to Submiſſion to Arbitrament: 
1 And for this the Defendant is not bound to procure the Viewers to make any Adjuſtment in 
j the Caſe; and they not having made any, and the Disjunctive Covenant being for his Ad- 
vantage, he was entirely excuſed. Per Cur', Conditions are for the Benefit of the Obligor, 
| if poflible z but if impoſſible, the Obligation is abſolute. There is no Impoſſibility in this 
bo Calc, if the Viewers cannot be procured to adjuſt the Damage, yet the Defendant might 
have left as good Stones at the End of the Term as were there at the Entrance of the De- 
fendant, which is the other Part of the Covenant; and this Caſe is not like Summiſſion to 
Arbitrament; for by it both Parties oblige themſelves to ſtand to the Arbitrament of the 
Arbitrators, but none of them obliges himſelf to procure them to make an Award. But in 
this Cafe, the Disjunctive Condition being in Advantage of the Defendant, he ought to pro- 
cure the firſt Viewers to make Adjudication of the Damages. Lutw. 6 1. | | 
If one binds himſelf to pay 107. or ſo much as F. S. ſhall appoint, if J. S. will not ap- 
5 Point any Sum to be paid, the Obligor ſhall pay the 10/. Bid. | . 
| I one be bound to make a Leaſe to F. S. or pay him 1007. before Michaelmas, and J. S. 
dies before Michaelmas, the 1001. ought to be paid. Lutw. 69 1. V 
A Man covenants, in Conſideration of 100. to make a Leaſe to J. S. for his Life before 
Michaelmas, or to repay the 100 J. and F. S. dies before Michaelmas: Reſolved that the 1007. 


ſhould be repaid. Did. 


| | | Fifth! y. Executed, Executory or Preſent. _ 
Some Covenants are Executed, i.e. That a Thing is done already; and ſome are Execy- 
tory, i. e. That a Thing ſhall be done hereafter; and theſe are good. _ SER 
But if it be of a Thing preſent, as I covenanc that my Horſe is your's, it is void. 


Sixthly, Affirmative or Negative. 


lk the Leſſor covenants with the Leſſee, that he ſhall have ſufficient Hedge-boot by Aſ- 
Gonment of the Bailiff of che Leſſor; by this the Leſſee is not reftrained from that Liberty 
which the Law allows him, and therefore he may take without Aſſignment 3 bur if the 
U Words be Negative, that he ſhall not take without Aſligament, or that he ſhall take by 
| : Alignment, and not otherwiſe, contra. Dyer 19. 3 on 
q P. brought an Action againſt D. on a Covenant that he ſhall go in ſuch a Ship out of the 
River Thames to ſuch a Place in Spain; the Words of the Covenant were, 2uod decederet, 
procederet & non deviet. D. pleaded Performance generally; per Cur'. The Plea is not 
good: And this Diverſity is taken between a Negative Covenant, which is only in Afirmance 
of an Affirmative Covenant precedent, and a Negative Covenant which is additional to an 
Affirmative Covenant, as here; ſor in the firſt Cafe Performance generally is a good Plea, 
but in the laſt not; he ought to plead ſpecially; and in this Cafe the Defendant might have 
departed, proceeded and gone to Africa, or to the Weſt Indies, if he had not been reſtrained 
by the Negative Covenant, non deviet. Sid. 87. 5 £ 
' A Negative Covenant, as that P. ſhall not uſe a Trade; in Confideratione inde, D. promiſes 
him 1004. per Ann. during Life: This does not amount to a Condition precedent, (but is 
mutual) for then P. ſhall never have the 100 J. per Ann. during his Life; for it is not poſſible 
ſor P. to perform his Covenant in his Life, for at any Time during his Life he may break 
it; and a Negative Covenant is not ſaid to be performed until it becomes impoſſible to 
break ir, which Impoſſibility may not happen but by P.'s Death. 2 Saund. 155, 156, 157. 
Aod:64: + Kb: 674... | Tor | | | II 
On a Covenant that D. ſhould not deliver up Poſſeſſion to any Perſon but the Leſſor, or 


ch Per ſons as ſhould lawfully recover; an Action of Debt on a Bond for the Performance 
2 | | | Was 


* 
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was brought, to which D. pleaded that he did not deliver up Poſſeſſion but to ſuch Perſons 


as lawfully recovered it: Twiſden ſaid, He ought to have ſhewn that he delivered it to J. S. 
per lawful Title; but on the other Side it was ſaid, the Bar is purſuant to the Count; and 
 Twiſden conceived that in Affirmative Covenants pleading Performance generally is ſufficient, 


and fo on Negative; for it is ſufficient for the Defendant to plead an Excuſe, and the Plain- 


tiff muſt aſſign Breach to intitle himſelf. Vindbam ad idem. Negative Covenants may en- 
warp many Particulars; as to ſay he did not cut down any Timber, unleſs to make Bars 
and Stiles. Judgment pro Defendant. Keb. 380, 413. Sed vide Palm. 70. 


Seventh! y. Joint or Several. 


If the Merchants in a Charterparty covenant with the Owners ſeparatim, That one Met- 
chant ſhall pay 37. and another Merchant g/. & fic de ceteris; but the Words are Conveniunt 
 ſeparatim, and in the End there is this Clauſe, Et ad performationem omnium & ſingularum 
conventionem ex parte prædictorum Mercatorum perimplend* quilibet Mercatorum prædittorum 
 ſeparatim obligat prefat* ſeipſum Magiſtro & proprietariis in double the Freight: The Cove- 
nants are ſeveral by the Words Conveniunt ſeparatim, and the laſt Part by which guilibet eor 
obligat ſeipſum, &c. refers to the precedent Covenant, where they Conveniunt ſeparatim; and 
ſo it is alſo ſeveral. Though the Covenants of the Maſters and Owners were joint, yet the 
Covenants of the Merchants were ſeveral; therefore if any of the Seals of the Merchants 

be broke off, this only avoids the Deed unto him. 5 Co. 22. 5. 

In Covenant upon a Charterparty, between B. the Owner, and T. and M. Merchants 
Freighters of a Ship, by which B. put to Frieght to them the Ship in a Voyage to G. at 48 J. 
per Month; there were mutual Covenants between the Parties, E, quemlibet eorum modo 
M . | ; | 2 
Exception was taken to the Declaration, becauſe the Action is brought againſt one of the 
Merchants only upon Breach of a Covenant, omitting the other; and the Covenant is be- 
tween the Parties by mutual Covenant. And the Covenant by them, Et quemlibet, does 
not make it Disjunctive between each Party of each Part, but leaves it a joint Covenant of 
the one Part, and ſeveral of the other, as the Duty is, which ought to be paid by both the 
Defendants, each having equal Benefit, Et quemlibet eorum ſhall be referred to the Plaintiff 
only, who is the ſole Party of this Part; the Covenantor was to pay Freight, which the 


Defendant had not paid. Per Cur', [non allocat”] the Covenant between them, Et quemli- 


Bet eorum, is joint and ſeveral of each Part. 2 Lev. 56. | | : 
In Covenant the Plaintiff declared, That the Defendant and J. S. convenerunt pro ſe & 
quolibet eorum, that they, or either of them, would lade ſuch a Ship, and pay for the 


Freight, Sc. The Defendant pleaded in Abatement, that the other Covenantor was in full 


Life not named, and prayed Judgment of the Writ. Holt, C. J. took a Diverſity between 
the Words, A. and B. conveniunt 69 quilibet eorum convenit, and A. and B. conveniunt pro ſe 
& quolibet eorum; for in the firſt Cale, quilibet eorum convent expreſly ſerves the Lien; but 
pro quolibet eorum ſeems to go to the Thing to be done, that is, that they both, or either of 
them, would do it; but the other Juſtices econtra; and the Judgment was, that the Defen- 

dant ſhould anſwer over. Salk. 393. | 1 0 | | 
If a Man covenants with ten, and each of them, to make the Sea-Banks in D. and does 
not do it, by which the Land of two of the ten is ſurrounded, thoſe two may have an Ac- 
tion of Covenant without the others. Bro. Jointenants, pl. 72. f 
An Action of Covenant was brought by the Herald Painters, & pro quolibet & fingulis 


eorum, that they ſhould bring their Work to ſuch a Place, and that there ſuch Work ſhall 


be done, &c. and becauſe one of the Covenantors did not bring his Work to the Place afore- 
ſaid, there to be worked, the others brought this Action; and the Action was adjudged to 
be well brought, for it is founded upon the Work not being brought to the Place appointed 
for it; and in this Part the Covenant is joint, and the Intereſt joint. Skin. 401. 

In Indentures of Apprenticeſhip, the Father covenants to pay the Apprenticeſhip Money, 
the Son covenants to account for his Maſter's Goods, and in the Concluſion the Father and 
Son each bind themſelves for the true Performance of all the Covenants and Agreements 
therein. Per Cur', The End of binding the Father was to anſwer Wrongs done by the Son; 
and he muſt anſwer for any; and the Covenant that each did bind himſelf, &c. muſt be fo 
where the Son is bound to perform the Thing for which this Covenant was made; and this 
_ Clauſe is uſually inſerted, that the Covenants may be taken diſtributively, via. That each 

of the Covenantors ſhould perform his Part, and this makes the Covenant of the Son bind 
the Father, who covenanted for him as well as for himſelf. 6 Mod. 190. | 

In Covenant Plaintiff declared that by Indenture Tripartite, made between T. of the firſt 
Part, the Defendant of the ſecond Part, and C. the Plaintiff's Teſtator, of the third Part, 
33 i = e | x (on 
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Gn Contract with the Lords Commiſſioners for buying all Prize Brandics which mould be” 
condemned by the Admiralty) and it was declared that all the Parties had an equal Intereſt 
in the Contract: Et ſuperinde quilibet eorum reſpective pro fe, Executoribus & Adminiſtratoribus 
ſuis, & pro ejus praprio attu five attis, & pro tanto quant“ ad ejus proprium officium ( Auglice, 
Duty) attinebat, ſed non pro au ſive officio alterius convenit & agreavit ad & cum alterio & 

alteris eorum reſpectivum, & eus & eorum reſpectivum Executoribus & Adminiſtratoribus, Sc. 


5 per eandem Indent* modo & forma ſequent, That 6004. Stock ſhould be put into a Goldſmith's 


Hand. That all the Prize Brandies ſhould be bought by them in Partnerſhip upon their 
joint Account. That none of the Parties (during the Time of the Partnerſhip) ſhall ſel] or 
trade in Brandy Wines, by himſelf only, or in Company with any other, but only upon the 
ſame joint Account. That the Monies received by any of the Parties ſhall be paid in to the 
Goldſmith. o Advantage of Succeſſorſnip, and Account to be given to the Executors, Sc. 
And then the Plaintiff aſſigned for Breach, 

1. That the Defendant, during the Partnerſhip without the Aſſent of: 7 and C. fold 
ſeventy Tons of Brandy which came to his Hands, Vertute contract pred”, to Perſons not 
known to the Plaintiffs. 

2. That the Defendant had merchandized and traded with 200 Tons of Brandy, Pro com- 
puto ſuo proprio & non pro junito computo pertinen' ad Indeniur* præd', contra formam & ef- 


4 5g Indentur* pred”. 
. That he had received ſeveral Sums of Money, and had not paid them in to the Goldſmith. 


That he had not given Account to the Plaintiff's Executors, Sc. upon Judgment by 


Default, Writ of Inquiry of Damages awarded, and Damages entirely aſſeſſed. 


Exceptions to the Declaration upon the ſecond Breach, becauſe he does not ſhew whether 
the ſaid 200 Tons of Brandy were Prize Brandy, received upon the joint Account, or 
others; for the Defendant might trade with Brandy Wines upon his own Account; and this 
ought to be ſhewed in particular, for if they were Prize Brandies, then Part of it is com- 
prized within the firſt Breach of ſelling 70 Tons; and ſo for this Incertainty, the Damages 
being intirely aſſeſſed, it is ill. 

2. The Covenant is joint with the Plaintiff*s Teſtator, and with the ſaid 7. who ſurvived 

him; for though the Covenant is joint and ſeveral in the Words, yet the Intereſt and Cauſe 
of Action is only joint, for it is equal Damage to C. and T. if the Covenant be broken, and 
ſo they ought to have joined in the Action; and C. being dead, the Action ſurvives to T. 
as in 5 Co. 18. 5. Per Cur', The Declaration is ill for both Points. Saund. 154, 135. | 

If a Conveyance of a Refory be to two, and the Grantor covenants with them, Et eorum 
altero, that he was Legitime ſeiſitus of the Rectory; they muſt both join in an Action, be- 
cauſe the Intereſt of the Covenantees is joint. Saund. 15 3. Slingaby's Caſe. 5 Co. 18. 5. 

An Indenture Tripartiite was made between three; A. was one of them, and he cove- 
nanted with them & quolibet eorum; and the Covenant was, That the Land which he had 
aliened to one of them was diſcharged of all Incumbrances; and he to whom the Alienation 
or Limitation of the Land was made, brought Covenant ſole : Per Cur”, It ought to be 
brought by both. 

The Covenant was wih F. G. and F. . Et cum  quolibet eorum : Theſe Words do not 
make Covenants to be ſeveral; ſo is Beckwith's Caſe, 2 Co. 56. 6. 3 
One covenants with four, that he was lawfully and ſole ſeiſca of the Rectory of 4 and two 
of the four bring an Action of Covenant; it does not lie, for the other Covenantees ought 
to have joined notwithſtanding the Words, Et ad & cum quolibet eorum ; and as to theſe _ 


Words, this Diverſity was agreed in Slingsby's Caſe, 5 Co. 18. 5. 
When it appears by the Covenant, that every of the Covenantees has, or is to have ſeve- 


| ral Intereſts or Eſtates; theſe Words, Et cum quolibet corum, make the Covenant leveral i in re- 


ſpect of their ſeveral Intereſts. | 
As if a Man by Indenture demiſes to 4. Blackacre, to B. inhiteacre, and to C. Greenacre, 


and covenants with them, Et quolibet eorum, that he is lawful Owner of all the ſaid e 6 


by the Words Ef cum quolibet eorum, the Covenant is made ſeveral. 


But if he demiſes the Acres to them jointly, then the Words, Et cum quolibet eorum are 
void, for a Man by his Covenant (unleſs in reſpect of ſeveral Intereſts) may not make this 
firſt joint, and then make it ſeveral by theſe or other Words. 

And although divers Perſons may bind themſelves, Ef- quemlibet eorum, and ſo the Oblig- 
tion ſhall be joint or ſeveral at the Election of the Obligee; yet a Man may not bind him- 
ſelf to three, and to every of them, to make it joint or ſeveral, at the Election of the ſeveral 
Perſons for one and the ſame Cauſe, for the Court ſhould be in doubt as to which of them 
to give Judgment. 5 Co. 18, 19. And to this Purpoſe and for the ſame Reaſon it is wich in 

IVindbam's Caſe, 5 Co. 7. 
D. covenanted that he would not agree to take the Farm of the Exciſe for the Cot ty of 


Zork, without the Conſent of P. and another. P. alone brought an Action of Covenant, and 
| aaſſigned 
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aſſigned for Breach, that he did agree to take it without his Conſent ; and 10007. Damages 


given by Verdict. Per Cur', Here is no joint Intereſt, but that each of the Covenantees 


might maintain an Action for his particular Damages. Vide 2 Mod. Rep. 82. 
Covenant for three jointly and ſeverally to pay; Breach aſſigned that Defendant did not 


pay. Per Doderidge, he ought to aver, nor any of the others, Cur contra, The Difference 


is, if the Action had been brought againſt all, then the Non-payment ſhall be alledged in 
all; but when the Action is brought againſt one only, it is ſufficient to ſay, that he did not 
pay; and of any of the others paid it, it ſhall be properly pleaded by the Defendant. Palm: 
Re |: OT . 

* there is bs of the one Part and two of the other Part in an Indenture, in which the 
two covenant jointly and ſeverally to do a certain Thing; and the three covenant alſo Jointly 
and ſeverally with the two, after the Performance of the ſaid Thing by the two, to pay to 
the ſaid two a certain Sum for every Particular, &c. and after, theſe general Words follow, 
(vix.) Pro vera & reali performatione omnium Articulorum & Agreamentorum prædictorum al- 
ternatim utraque partium prediftlarum obligavit ſe, Heredes, Executores, Adminiſtratores 

Aſſignatos ſuos in & ſubter penalitatem ſexagint* libraram Sterlingorum. The Queſtion was, 


Whether in an Action of Debt upon the laſt Clauſe for the 607. the Action may be brought 


againſt one of the ſaid three only? or, whether this be joint and ſeveral, as well as the Co- 
venant? Adjudged that the Covenant was joint and not ſeveral, by three Judges againſt the 
Opinion of Roll. 2 Roll. Abr. 149. 16 Vin. 47. | | 


The Covenant is joint and ſeveral, in as much as the ſubject Matter is joint, viz. the 


Freight of the Ship, for and by them all; and the Words, for every of them, refer to 
the Words, ſeverally covenant, and the firſt Word, viz. themſelves, make it joint. Law of 
Covenants 200. Een ed | | 

And Roll ſays, that upon putting the Caſe to divers of the Judges and Serjeants at the 
Table at Serjeants-Inn in Fleet-Street, they were of his Opinion. 2 Roll. Abr. 149. | 
Conventum & agreatum eſt between the Parties make a joint Covenant, and they ought all 
to join; aliter where ſeveral. Bulſt. 25, 26. 85 - | 


A Covenant with two, Conjunctim & Diviſim, is joint or ſeveral, according as the Caſe is, 


viz. the Intereſt whereupon the Covenant is founded. Moor 849. pl. 1154. Vide T. Raym. 


459; 460, 461. Saund. 183635. | 
If two Tenants in Common covenant, their Covenants are ſeveral ; contra of Parceners or 


]ointenants. Per C. J. Holt in Coleman and Sherman, M. 1 W. & M. 
8 . Eighthly 3 Mutual and Reciprocal. 


In Treſ. pajs Quare clauſum fregit & ſepes proſternavit, brought by Leſſee for Years, De- Mutual and 
fendants juſtified, for that M. ſeiſed of the Lands let them to Plaintiff, excepting the Trees, reciprocal. 


and Liberty to root them up, fell them and carry them away Cum averiis, reparando ſepes 
& implendo foveas; and that M. afterwards granted the Trees and Liberty to A. and that he 
and the other Defendants, as his Servants, in Proftration, Sc. uſed this Liberty (which is 
' ſpecially pleaded) and juſtify Quæ eſt eadem fraftio. Plaintiff demurred, for that the De- 
fendants have not alledged that they have filled up the Ditches, and amended the Fences 
according to the Agreement. Per Cur', This is not a Condition, which not being performed 
deſtroys the Agreement and avoids the Liberty; but it is a Covenant, for which the Leſſee 
has Remedy by Action. Upon which the Chief Juſtice cited the following Caſe: | 
Sir G. B. covenanted with P. that he ſhould quietly enjoy the Land demiſed, paying the 
Rent reſerved; Defendant pleaded that the Plaintiff had not paid the Rent according to the 
Reſervation. And upon a Demurrer it was adjudged, that the Word paying does not make 
the Covenant conditional, but that it was a reciprocal Covenant upon which the Party may 
bring an Action. T. Jones 205. | | 
I e Lord of a Manor covenanted to aſſure the Freehold to one of his Copyholders and 
to his Heirs; and the Copyholder, in Conſideration of the fame Covenant performed, pro- 
miſes to pay a certain Sum of Money; the Copyholder is not bound to pay the Money, un- 
leſs the Lord firſt perform his Covenant. Aliter if the Covenant on the Part of the Copy- 
holder had been in Conſideration of the Covenant to be performed. 2 Saund. 156, 157. 
If the Covenant on the one Part be Negative, and the Affirmative Covenant of the other 


Part be, in conſideratione performationis inde ; although the Negative Part is broken, yet the 
Affirmative Covenant ought to be performed. Did. 


If A. by Indenture in December 22 C. 2. leaſes to B. a Meſſuage for twelve Tears, and 


| covenants with B. to repair it with all neceſſary Reparation, before Midſummer following; 


and B. covenants on his Part, Qued ab & poſt tale tempus quale A. repararet & emen- 
daret pred" meſſuag* quod tunc præd' B. ſufficient” repararet pred* meſſuag ad omnia tempora 
durantè lermino præd. A. brought an Action of Covenant againſt B. for Non-reparation of 
the Houſe after Midſummer ; and declared, That although he had performed all the Covenants 
„ 2 N | ED on 
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on his Part to e (without any particular Averment) that he had repaired it be- 


fore Midſummer, Ec. yet the Defendant had not repaired after the ſaid Feaſt: This is a good 


Declaration; for the Covenant of A. to repair it before Midſummer is not a Condition prece- 


dent, but only the Time divided and mutual between A. and B. viz. that A. ſhall repair ic 


before Midſummer, and B. after, during the Term, for which each of them may have Re- 
med by Action againſt the other. Roll. Abr. 416. 5 Vin. 75. Style 140. This is a reci- 
ocal Covenant, and though one does not perform his Part, it ſhall not excuſe the other. 

Plaintiff declared, that he was poſſeſſed of a Term for eighty Years, and it was agreed 
between him and the Defendant, that he ſhould aſſign all his Intereſt therein to the Defen- 


dant, who proinde ſhould pay 2501. and that he promiſed, that in Conſideration that the 


Plaintiff at his Requeſt had promiſed to perform all on his Part, that he would perform al} 
forth, That Defendant had paid a Guinea in Part of the ſaid 


2501. and that he (the Plaintiff) obtulit ſe to aſſign the Premiſſes to the Defendant by In- 


on his Part; and then ſets 


denture, which was written and ſealed, and would have delivered it to him, but he refuſed, 
and aſſighed the Breach in the Non-payment of the Money. Defendant demurred, for that 


the Aſſignment ought to precede the Payment, and that it was not a mutual Promiſe; it is, 
chat the Plaintiff is to aſſign, and the Defendant proinde, which is as much as to ſay, pro aſe 
nation (vide Dyer 16. b.) But per Cur”, It is a mutual Promiſe, and the Plaintiff needs not 


aver the Performance; and it is as reaſonable that the Plaintiff ſhould have his Money before 


he makes the Aſſignment, as that the Defendant ſhould have the Term aſſigned before he | 


pays the Money. 2 Mod. 33. 


IF. was to raiſe 500 Soldiers, and bring them to ſuch a Port, and C. was to find Shipping, 


for which he ſued upon the Covenant, though the other had not raiſed the Soldiers; for that 
can only be alledged in Mitigation of Damages, and is no Excuſe for the Defendant; and it 


was adjudged, that this was not a Condition precedent, but diſtin and mutual Covenants, 


upon which ſeveral Actions might be brought. 2 Mod. 75, Style 186. 
In a Charterparty the Maſter of the Ship covenanted to fail with the firſt fair Wind to B. 


and that the Mariners ſhould attend with a Boat to relade the Ship, and then to return with 
the firſt fair Wind to L. and to unlade and deliver the Goods; and the Merchants covenanted 


to pay ſo much for Freight, and ſo much Demurrage every Day. The Mafter brought an 


Action for the Freight and Demurrage, and declared he failed ſuch a Day with the firſt fair 


Wind, and upon all the other Points. And the Defendant as to the Freight pleaded, that 
the Ship did not return directly to L. but went to A. and T. and made divers Deviations, and 
by ſuch Delays the Goods were ſpoiled ; and as to Demurrage, that this was occaſioned by 
the Negligence of the Mariners in not attending wich their Boat to relade the Ship. Plain- 
tiff demurred, and had Judgment, for the Covenants are mutual and reciprocal, and each 


may have his Action againſt the other, but may not plead the Breach of one in Bar of the 
other; and perhaps the Damage on the one Side and the other are not equal, ergo not plead- 
able in Bar the one of the other; but each by his Action ſhall recover againſt the other the | 


Damage certain for him. 3 Lev. 41.—T. Jones 216. . 


In Covenant upon a Charterparty, the Plaintiff declares, that it was agreed that his Ship | 


ſhall be ready and provided with a ſufficient Crew, Tackle, Sc. for a Voyage to N. in par- 
tibus tranſmarinis, upon the 12th of Auguſt, and there ſhould lade with Merchandizes ot the 
Defendant, and ſhould bring them back to 7. and that Defendant covenanted to pay 34. 
' 155. for every Tun ſo brought, and aſſigns the Breach in Non-payment of 1127. 105. tor 
30 Tuns. To which Defendant pleads, that the Ship was not ready, &c. on the 12th of 


Auguſt, by which he Joſt the Profit of his Merchandize. Plaintiff demurs. Per Cur”, The 


| Plea is not good, for theſe are reciprocal Covenants, & ulraque pars has Remedy for Non- 
performance. Judgment for Plaintiff, T. Jones 216. | | | 5 
It is ſaid, if one covenants to ſerve me a Year, and I covenant to pay him 1010. for it; al- 
though he does not ſerve me, I muſt pay him the 107. VVV | 
But if I covenant to pay him 101. if he ſerves me a Year, contra; for there I am not 
bound to pay the Money, unleſs he ſerves me a Year. | ; | 


So if one covenants to make new Pales, ſo as he may have the old, he is not bound to 


make the new Pales, unleſs he may have the old ones. 
So if one covenants to pay Money for Service, Counſel, or the like; or covenants to 


marry one's Daughter, or make an Eſtate, and the Covenant is penned conditionally, ſo as 


one Thing is the Cauſe of another, and is not ſet down by mutual and reciprocal Covenants; 
in all theſe Caſes if the Cauſe or Condition be not obſerved the Covenant ſhall not be per- 
formed. Law of Covenants 76, 77. | BEN | | N 
In Debt on Bond to perform Articles, Plaintiff covenanted to aſſign over his Trade to the 
Defendant, and that he ſhould not take away any of his Cuſtomers, and in Conſideration 


of the Performance thereof, Defendant covenants to pay Plaintiff 607. per Aur. for Lite, 


and pleads, that after the Agreement Plaintiff before any Thing done did work for J. S. a 
= | 4 | _ Cuſtomer, 
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Ch. 5 8, 8. 
"Cuſtomer. Plaintiff demurs. Judgment for the Plaintiff, This is not a Condition prece- 


dent, but theſe are mutual Covenants, and the Plaintiff needs not wait for the Performance, 
for that might be as long as he lives; but as on Bonds of Arbitrament on Breach, either 


Covenants. 
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Party has Remedy. 2 Reb. 674. Mod. 64. Sid. 464. 2 Saund. 155. 8 
In Covenant Plaintiff declares, that by Indenture between him and the Defendant, (re- 


citing, that there were divers Controverſies, c. for Determination whereof ) the ſaid Parties 
bound themſelves, in Conſideration of 12 d. given to each other, to obſerve the Arbitration 


of, Sc. to arbitrate, Efc. de & ſuper premiſſis, and the Plaintiff and defendant mutually co- 
venanted to do ſeveral Matters. That the Arbitrator did thereupon make an Award, and 
the Defendant did covenant with Plaintiff, that in Conſideration of Plaintiff's ſealing and de- 


| livering (at Defendant's Requeſt) one Part. of a Leaſe for Years (to the Award annexed) for 


the Rent therein reſerved, that the Defendant ſhould pay ſo much Money for the Tithes : It 


was alſo awarded by the ſaid Arbitrator, and the Detendant did covenant that he would be 
accountable to the Plaintiff for all ſuch Arrears of Rent, Tithes, and Compoſition Money 


for Tithes, as ſhould be ariſing and renewing upon the ſaid Land, Sc. according to ſuch a 
Value per Ann. whereof the Defendant could not lawfully diſcharge himfelf, The Plaintiff 
avers, he has obſerved all the Covenants on his Part, &c. and aſſigns for Breach, that he 
has not accounted with him for all Arrears of Tithes and Compoſition Money, Cc. and that 
he has requeſted him to come to account, and that he refuſed. Defendant pleads a#io non, 


and confeſſes the Indenture; but ſays, in eadem Indentura ulterius agreatum fuit & proviſum, 
That the Plaintiff ſhould allow and diſcount upon the Account all Sums of Money for Parſons 
Dinners at the Requeſt of the Plaintiff, and ſuch other Sums which he had directly laid out, 
and that ſuch a Day paratus fuit & obtulit ſe, & adbuc paratus eſt, to account for all Arrears 


of Rent, if the Plaintiff would diſcount, c. and the Plaintiff refuſed all ſuch Sums of Mo- 
ney, Sc. Plaintiff demurs. Per Cur”, It is an abſolute Covenant which charges him to be 
accountable, and not if the Plaintiff would allow Parſons Dinners; for it is impoſſible the 
Plaintiff can make ſuch Allowance till the Defendant has accounted; they are mutual and di- 
tint} Covenants, and they have each a Remedy upon them, and the Proviſum & Agreatum 


_ eſt does not amount to a Condition, but is a Covenant. Judgment for Plaintiff, 2 Med. 73. 


There were mutual Promiſes and Agreements between P. and D. which P. ſet forth in 


his Declaration, and alledged generally, that D. Non performavit agreamentum ſuum prædictum, 
without ſhewing a particular Breach. Verdict and Judgment for P. in C. B. Error was 
aſſigned, that the Breach was too general, which being Matter of Subſtance, the Right of 


the Action could not be tried, and therefore it is not within any of the Statutes of Jeofails. 


But Judgment was affirmed. Knight and Keach, Paſch. 3 V. & M. B. R. 


Oa an Agreement between P. and D. that P. ſhould pull down old Walls and build a 


 Malt-houſe, and that D. would pay him 87. pro labore ſuo ; P. averred, that after the Agree- 


ment parat fuit & obtulit performare, &c. he had a Verdict, without averring Performance 
of the Work, and for that the Premiſſes are mutual, the Breach was well aſſigned. Judg- 


ment for Plaintiff. 4 Mod. 188. 


In Debt upon a Deed Poll, concerning the Purchaſe of Land by. the Defendant of the 
Plaintiff, Plaintiff declares, that by the ſaid Deed it was agreed between him and the Defen- 
dant, that the Defendant ſhould pay to the Plaintiff ſo much Money upon ſuch a Day for 
the Land, which he has not done. Defendant demurs upon the Declaration, for that the 
Plaintiff does not aver that the Defendant enjoyed the Land; and where there is not a mu- 


tual Remedy, the Deed not being indented, there ought to be ſuch Averment. This ſeems 
a Covenant by itſelf. Judgment for the Plaintiff. But the Defendant brought a Writ or Error. 
T. Raym. 183. 2. for, | 


In Debt on an Obligation for 701. in theſe Words, Memorandum that (ſuch a Day) it is 
agreed be;ween (the Plaintiff) and (Defendant), that the (Defendant) zhe firſt of October next, 
pay (the Plaintiff) 70 l. for (ſuch a Houſe) ; in Witneſs whereof we have hereunto mutually ſet 
our Ilauds and Seals. Defendant demurted, for that the Declaration was iil, it not having 


| averred that the Plaintiff had conveyed the Houſe to the Defendant, and that for is a Condi- 


tion precedent, and if it be not, the Defendant has no Remedy for the Houſe; for though 
both ſealed, yet it is not an Indenture of two Parts, nor like the Caſe in Cro. Car. Hoe and 
Taylor, where the Words, I is agreed between the Parties, Leſſee to repair, Leſſor to find great 


Timber, were agreed to be a mutual Covenant. To which it was anſwered, it ought to be 


intended that the Houſe was conveyed before, for it is not to pay 70l. for the Conveyance of 


the Houſe, but for the Houſe itſelf; and the Court held it a mutual Covenant; and if the 
| Houle was not conveyed before, as it may be intended it was, the Defendant may have an 
Action of-©ovenant for the Houſe, for it is to be intended, that the Plaintiff ſealed to the De- 


fendant another Part by the Words, have mutually ſet their Hands and Seals. Judgment for 


_ Plaintiff. Defendant brought a Writ of Error. Judgment affirmed. Lev. 274. 


Vos, I. | | 4 2 | Upon 
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Covenants. 


Upon mutnal Promiſes, Performance need not be averred, and an ill Averment of that 
which needs not be averred, does not hurt. Lev. 293. 2 Keb. 542. 5 | 
Declaration upon mutual Promiſes of Agreement, by which Plaintiff agrees to releaſe to 
Defendant his Equity of Redemption in two Cloſes; in Conſideration of which Defendant 
undertakes to pay Plaintiff 7. The making the Releaſe is a Condition precedent to the 
Payment of the Money. Thorp and Thorp, Law of Covenants 84. | 
The Books vary much, where in an Action of Covenant Averment of Performance needs 
be alledged, and where Promiſe may be pleaded againſt Promiſe, and where each muſt bring 
his Action; and therefore the Point is well ſettled in the ſaid Cale. Mid. 755 | 
The Caſe of Nicholas and Rainbred was agreed in Hob. 88. to be good Law; there, in 
Conſideration that N. promiſed to deliver to Defendant a Cow, the Defendant promiſed to 
deliver to him gos. Adjudged, Plaintiff needs not aver the Delivery of the Cow, becauſe 


there was Promiſe for Promiſe. 


To convey 
Lands. 


2 


Charterparty. 


Marriage. 


To ſtand 


ſeiſed. 


it ſhall be ſo or not; and certainly an Agreement may be made, ſo that one ſhall 


It is generally true, that where there are mutual Promiſes the Plaintiff needs not alledge 
Performance on his Part, but then it depends upon the Words of the Agreement, whether 
not be bound 
to part with his Money until he had a Conſideration for it, | - | 

'There is no Reaſon that one ſhall be compelled to pay Money for the Performance of an 
Act before the Act be done; but here obſerve the Differences: . | 

1. If a Day certain be appointed for Payment of Money, and this Day happens before the 
Ad can be performed for which the Money is to be paid; there although the Words are, that 
one ſhall pay ſo much for the Performance of ſuch an Act by the other, yet the Party may 
have an Action for the Money after the Day appointed for the Payment of it, and before the _ 
Act be done; as Sir Ralph Poole's Cale, cited 7 Rep. in Ughired's Caſe : One covenants to 
ſerve the other in the Wars of France with three Eſquires, and the other covenants for this 
to pay forty-two Marks; an Action lies before the Service performed. | Zo. 

So 1 Vent. 147. One promiſes that in Conſideration the other will permit him to enjoy 
ſuch Land for ſeven Years, that he will pay him 201. pro quolibet anno, an Action lies after 
every Lear; and for the ſame Reaſon (in Saund. 319.) where it was agreed that C. ſhould 
give P. 5001. for all his Land, the Money to be paid a Week after Midſummer, It was ad- 
judged that an Action lies for the Money before the Land is conveyed. ' „ hes. 

2. If a certain Day be appointed by Agreement, yet if the Day happens after the Conſide- 
ration is to be performed, there ought'to be an Averment that the Service is to be perfomed. 

er 76. | Te. 

If Combat be made between two, that for a Hawk of the one to be delivered on ſuch a a 
Day, the other ſhall have his Horſe at Chriſtmas ; if the Hawk be not delivered at the Day, 
the other ſhall not have an Action for the Horſe. Vide Roll. Abr. 414, 415. Bulſt. 167. 
Cro. Eliz. 384, 433. 2 Mod. 33. LS Wes > GEL ah ns 


Ninthly, Diftin& and Several. 


If in Articles of Ageement made between A. on the Behalf of B. and C. in which H. cove- 
nants that B. for the Conſideration expreſſed in the Deed, ſhall convey certain Lands to C. in 
Fee, and after C. covenants on his Part, for the Conſideration aforeſaid, to pay to B. 1601. : 
In this Caſe though B. does not aſſure the Land to C. yet C. is bound to pay the Money for 
the Aſſurance of the Land. It is not a Condition precedent, but a diſtinct Covenant. Roll. 
Abr. 415. 5 Vin. 73. | „55% ou | 3 

If by Charterparty G. and three others covenant with P. and C. to let to Freight a Ship 
wherein they are Owners, to the ſaid P. pro uſu & ex parte of one B. for a Voyage, modo & 


forma ſequenti. G. and the other three covenant with B. that the Ship ſhall go to L. and ſhall 


take ſuch Freight, and then to 7. and from thence to H. and thence to return to the T. And 
C. covenants with G. and the other three, that B. ſhall cauſe Lading to be put into the Ship at 
Z. and H. &c. within ſo many Days, and covenants that the ſaid B. ſhall pay to the ſaid G. 
and the other three, pro tota iransfretalione 147 l. at ſuch a Day; G. ard the other three may 
have an Action of Covenant againſt C. for the Non- payment of the 147 l. without Averment 
of the Performance of the Covenants on their Part, for this is pot a Condition precedent, but 


a Covenant diſtinct of the other Part. Roll. Abr. 414. 5 Vin. 71, 72. | 


If A. upon a Marriage intended by C. his Son with D. covenants with D. to ſtand ſeiſed, 
and to make other Conveyance of Land to the Uſe of C. for Life, and after to B. for her 
Jointure for Life, and after to other Uſcs of their Iſſues, and ſo of other Lands, as before; 
and then A. covenants modo & forma ſeguentibus, (viz ) Pred' A. pro & non obſtante aliquo 
actu five re per ipſum facto in contrarium tempore ſigillationis & deliberationis Indenturæ pred” 
ſtabat & legitime fuit ſeiſitus ac uſq; tales bonæ & ſufficientes conveyancie & aſſurancie in Lege 

a V | forent 


* 
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forent fate & legitime execute ut ſupradif? eft eteret & eſſet ſeiſitus de pramiſſis abi & Here- 
dibus ſuis in feodo ſimplici abſq ; aiiquo genere ( Anglice, Manner, Condition, Defeaſance, Mort- 
gage, Limitation) five poteſtatis revocationis mutare permutare eadem ac inſuper quod ditfta terra 
& premiſſa pred” antea limitata pro junttura difie B. a tempore deceſſus præd A. pro & durante 
termino vite difte B. continuarent remanerent & forent eid B. & aſſignat' ſuis pleni & clari 
annui valoris 200 l. ultra & præter omnia onera ſolution exitus & repriſas quecung; and that 
no Reverſion was then in the King. Although this bears Semblance to be one Covenant, be- 
cauſe the Words of the Covenant are but once named: And although it be ſaid in the Begin- 
ning. he covenents in Manner enſuing ; and although the Word Et couples all together, yet the The Word Er. 
laſt Part touching the Value is an abſolute, ſeveral diftin&t Covenant of itſelf; ſo that if the 
Land limited for the Jointure is not of the Value of 200 J. per Ann. although it is not per any 
Act of her own, yet he had forfeited his Covenant; and the Words, noi/withſtanding any Act, 
do not refer to the ſaid Covenant, but only to the firft, and the Value is properly in the Cog- 
niſance of the Covenantor ; and it is not proper to ſay, hat for any Thing by him, Ec. it 
ſhould be of ſuch a Value. Cro. Car. 495. Jones 403. | 
A Teſtator covenanted in a Deed of Feoffment, 1. That notwithſtanding any Thing by Notwith- 
him done to the contrary, he was ſeiſed in Fee-ſimple or Fee-tail, without any Condition or 22 on 
Limitation to determine it, 2. That he had Power and Authority to ſell. 3. That the Lands him 7 to 
were free from Incumbrances. 4. And that the Feoffee ſhall. peaceably enjoy againſt all the contrary. 
| Perſons claiming under him, his Father and Grandfather. 5 : 
The Plaintiff declared, That the. Teſtator had not Power to ſell the Land. | 
The Defendant pleaded, That the Teſtator, notwithſtanding any Thing done by him, had 
Power to fell the Land. | | 
Plaintiff demurred. And thereupon it was held by three Juſtices againſt North, That Covenants 
though the Covenants are diſtinct, yet the firſt two are /ſynonyma, and of the ſame Nature 22 258 
for if he is ſeiſed in Fee, he has Power to ſell; and it may not be intended, that when by his © _—_ 
firſt Covenant he covenanted againſt his own Act, that immediately by another Covenant of 
the ſame Effect he ſhould covenant againſt all the World; and the two ſubſequent Covenants 
are particular and limited, and therefore the middle Coverants ſhall not be more indefinite 
and general. But North held this abſolute, and not limited, by Things made by him in the 
firſt Covenant, or by him, his Father or Grandfather, as in Cro. Elix. 106. a Covenant that 
notwithſtanding any Thing done by him, he was ſeiſed in Fee; and that no Reverſion was in 
the Crown, and it was of the yearly Value of 300 J. each one is diſtinct and abſolute, 
TS, 9 5 | | 
: J. and P. enfeoff Q, of Lands, and they covenant, That J. is ſeiſed of a good indefeaſible Seiſed in Fes, 
Eſtate in Fee-/imple in this Land, and that he or P. had a good Authority to ſell, and that there and has Pow- 
is not any Reverſion in the Crown by any Ai done by J. or P. or either of them. The Queſtion er to fell. 
was, Whether the Words, By any Act, refers to all before, or to this laſt Part only; the 
two firſt Covenants being in the Affirmative, and the laſt in the Negative: Per Cur*, They 
are ſeveral Covenants. Lit. Rep. 62, 65, 80, 185, 203. Sid. 328. | 
The Bargainor and his Son, for themſelves and their Heirs, did covenant and grant to and 
with the Bargainee, &c. that they the ſaid Bargainor and his Son, according to the true 
Meaning of the faid Indenture, were ſeiſed of a good Eſtate in Fee-ſimple, and that the ſaid 
Bargainor and his Son, or one of them, have a good Authority to ſell, according to the true 
Intent of the ſaid Iodenture; and that there was no Reverſion in the King by any Act or 
Acts, Thing or Things, done by him or them. Heb. held, That they are all one Covenant, 
and that the Words, By any Act or As done by them, relate to the other two precedent Sen- 
tences; for if theſe Words had begun the Sentence, it had been clear, and why not ſo now? 
Hutton and Winch held, they were three ſeveral Covenants. Hob. agreed they were ſeveral 
Covenants in Point of Fact, but not in Point of Obligation, there being not ſeveral Words of 
| binding. Adjudged to be ſeveral Covenants, and one independant on the other. 2 Roll. 
Ar. 2:50. 16 Vin. 206. 1 | 
In Debt on a Bond for the Performance of Covenants, Defendant pleaded Performance; Marriage. 
the Covenants were, That T. B. Son of W. B. ſhould marry A. M.'s Daughter: And in Con- 
ſideration of this Marriage M. covenants to pay 300 J. V. B. covenents to aſſure ſuch 
Lands to the ſaid 7. B. and A. for her Jointure, and there were other Covenants for quiet 
Enjoyment, Fc. Et (inter alia) M. covenants that he will procure the ſaid 7. B. to be pre- Simoniacal 
ſented, admitted, inſtituted and inducted into ſuch a Benefice, upon the next Avoidance of Agreement, 
the ſaid Church, which he did not perform. Defendant demurred upon this Aſſignment of 
the Breach, becauſe the Covenant is againit Law, being a ſimoniacal Agreement: But Per 
Cur', If it had appeared to have been, that in Conſideration of the ſaid Marriage, Sc. 
he would procure him to be preſented, Cc. it had been a ſimoniacal Contract, and had 
avoided the Obligation; but this Covenant depends not on the former Covenants, but is a 
diſiinf Covenant by itſelf, and without a ſpecial Averment, or ſhewing, that it was a 
| | 3 5 ſimo- 


f \ 


"Covenants, . 


But that, Ec. 


* 


Reparation. 


— Comma, it ſhall not be ſo Drended. But it may be a | Covenant upon a good 


Conſideration. Cro. Car. 425, 426. | 
The Aſſignor of a Leaſe for Years covenanted, that he bad not made any former Grant, or 


any Thing by which the Leaſe may in any Manner be fruſtrate, but that the Aſſignee and his Exe- 


cutors, by Virtue of this Grant and Aſſignment, may quietly enjoy the Premiſſes during the Term, 
without the Diſturbance of him or of any Perſon : The Words, but that, &c. depend upon the 
former Words, and are not new Matter or Sentence ; and therefore the Entry of a Stranger 
by Eigne Title had not broken the Covenant. Dyer 240. pl. 43. _ | 

So if the Wife of the Leſſor had recovered in Dower. 

In Covenant that a Leaſe aſſigned to the Plaintiff was a ſure and indefeaf ” Ta. and that 
Plaintiff ſhould quietly enjoy without the Let, Trouble or Interruption by bim; on Performance 
pleaded, Plaintiff aſſigns a Breach by the Entry of a Stranger; to which the Defendant re- 


Joined, it was by Diſſeiſin; the Queſtion was, Whether this be one intire Covenant, nor not. 


Per Cur', The latter Words cannot qualify the former, they not being Senſe joined together; 
as, on Covenant that the Land is of a certain Value, and that the Covenantee all enjoy it not- 
withſtanding any Act done by him; this can never be applied to the former Part of the Value. 


So here the Demiſe was made before the Aſſignment, and the Aſſignor had nothing to do with 


it, therefore the Saying that the Plaintiff ſhould enjoy it without the Let of the Defendant 
does not affed the former Part: So was Dr. Caldecott”s Caſe, who purchaſed Biſhops Land 


of the Lord Saliſbury, with jult ſuch a Covenant, and he had Relief in Chancery thereupon, _ 


becauſe the Intent was only to make good his own Aſſignment, not the original Title. But 
per Cur', Had the Words been, 10 enjoy notwithſtanding any Ad, that ſhould have gone to the 
Whole. 2 Keb. 76, 201, 213. Saund. 58. Sid. 328. 

Several Covenants or 4ſſump/ts are always in Conſideration one of another, yet being di- 
ſtinct, one is no Bar of another. 3 Keb. 352. 

If a Leſſee covenants that he will from Time to Time during the Term, after three Months 


Warning, ſufficiently repair, and at the End of the Term leave it ſufficiently repaired to the 


Leſſor: The laſt Clauſe is diſtin& by itſelf, he muſt leave it ſufficiently repaired without 
Notice. 2 Keb. 505, 543, 569. Sid. 429. Saund. 321. 


A Covenant with two Conjunctim & Diviſim, is joint or ſeveral, according as the Caſe is. 


Moor 849. pl. 1154. 
A Covenant in an Indenture Tripartite between three, & quilibet eorum, if one is damnified, 


they muſt both join. 2 Leon. Caſe 60. 

A Covenant with three jointly and ſeverally that they ſhould pay, Sc. and one of the tire 
was ſued, and a Breach aſſigned that he has not paid: And it was demurred to, becauſe he , 
had not ſaid, Nor any of the other had not paid. Per Cur', If the Action had been brought 
againſt all, the Non. payment of all muſt be alledged; but when brought but againſt one, then 
ir is ſufficient to lay, That he has not paid, and if either of them has paid, the Party ſued 


ought to plead it. 
So if two are jointly ard ſcverally bound in a Bond; in an Action againſt one, it is inllicient 


to ſay, that he has not paid it. Latch 50. 
In a Charterparty the Covenants are ſeveral and not joint. 5 Co. 22. B. 


T enth] y, General or parlicular; and where the particular or expreſs Covenant qualifies the $6. 
neral, or not. 


Ir A. covenants that be has [awful Right to grant, Sc. and that B. ſhall enjoy norwith- 
ſtanding any Claim under A. Theſe are two ſeveral Covenants, and the firſt is general, rot 
qualified by the ſecond 3 one Covenant goes to the Title, and the other to che Poſſeſnion. 


Mod. 101. 


A Grantor covenanted that he had good Right. Plaintiff ſays he had no good Right. De- 


f.ndant fays, that the Covenant was ulterius, "that the Son ſhould enjoy it, notwithllandi-g 
any Act done by the Father, and that he did no Act. The latter Covenant reſtrains the for- 
mer; it is pleaded to be in the ſame Indenture, all the Parts whereof ſhall be taken together, 
(vide 4 Co. 81.) and the particular ſhall qualify the general; that Covenant being that the 
Covenantor !autum modo warrantizare?, And they need not ſet forth the Indenture, for it is 
confeſſed by the Demurrer, and the Plaintiff deſired Leave to diſcontinue. Keb. 234. 


Lev. 57 


If A. (in a Conveyance of Land) covenants chat he is ſeiſed of a road and indefeaſ. 30 Eſtale 


in Fee, 4 that be bad g50d Power to convey it to B. according to the Indenture, notwithſtanding 


any AF done by bim: This laſt Clauſe and Covenant does not reſtrain the firft Clauſe of the 


Covenant, viz. That he had a good and indefeaſible Eſtate ia Fee, notwithſtanding any Act 
done by him; but this is abſolute and general. And the general Uſe of a Conveyance is to 


make it ſv, and the one Covenant independant on the other. 2 Roll. Abr. 250, 16 Vin. 206. 
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Ch. 5.5.8. 


Covenant to enjoy abſque legali moleſtatione of the Defendant. Rainsferd conceived a gene- 


. „ 


Ciovenants. 


** 


ral Entry no Breach, (for that ſhall be intended tortious) and the general Covenant is reſtrained 


by ſpecial Covenant againſt any lawful Let. 2 Keb. 717, 723. 


An expreſs Covenant controuls an implied one, but he may uſe either of them at his Plea- 


ſure. 5 1 | 
A ſpecial Warranty controuls a general, and the Reaſon is, no Man will take an expreſs 


| ſpecial Warranty, when the Intent is that he ſhall have a general Warranty. Manch 93. 94. 


D. by Indenture granted a Fee- Farm Rent to P. which he had purchaſed of the King's 


Lands, and covenanted that he was ſeiſed in Fee, and had good Right to fell. The Breach 


aſſigned, that he had not good Right. D. pleaded, that ulterius agreat* fuit in eadem Inden- 
tura, that the Covenants in the Indenture ſhall not extend to Acts further than to Acts 
done by the Vendor and his Heirs, P. demurred. Per Cur', Though this 1s a remote 


Agreement at the End of the Deed, and far diſtant from the other Covenant, yet it has qua- 
lified the firſt Covenant, and reſtrains itfto Acts done by the Covenantor himfelf only. Lev. 


57. Reb. 234. 


J. and JV. were Jointenants of a Mill by a Leaſe for Years. 7. aſſigns all his Intereſt in 


the Mill to another, without F. 's Aſſent or Privity, and dies“ J. afterwards (reciting the 


ſaid Leaſe, and that all came to him by Survivorſhip) granted the ſaid Mill, and all his 
Eſtate, Title and Intereſt to P. and covenants that he ſhall peaceably enjoy it notwithſtand- 


ing any Act done by him, and gave a Bond for the Performance of Covenants; upon which 
P. brought an Action of Debt. J. pleaded, that the Plaintiff had enjoyed it notwithſtanding 
any Act done by him. P. replied, that J. Jointenant with J. aſſigned his Eſtate to F. D. 
who entered and expelled him. Defendant demurred; and it was adjudged againſt the De- 


fendant, for the Grant was never good; for he had no Power to grant one Moiety, and yet 
he had expreſly granted the Mill to P. And the Condition of the Obligation being to per- 


form all Grants, the Grant being defective at the firſt as to a Moiety, which is the Subſtance 
of the Agreement of all the Parties; this is not qualified by the Covenant enſuing. And it 


is not like Noke's Caſe, 4 Rep. for there the Grant was good for the Whole, and becomes ill 


by Eviction afterwards, and therefore in that Caſe the Covenant enſuing qualified the general 


Covenant. Yelv. 175. Cro. Fac. 233. Lit. Rep. 206. Bulſt. 3, 4. 2 Brownl. 212. 
D. let a Houſe to P. by the Words Demiſe and Grant, which Words import a Covenant in 


Law; and the Leſſor covenanted that the Leſſee ſhould enjoy the Houſe during the Term, 


without Eviction by the Leffor, or any claiming under him, (which expreſs Covenant was 
narro wer than the other) and gave a Bond for the Performance of the Covenants. The Plain- 


tiff granted his Term over to a Stranger, and aſſigned for Breach, that one S. entered upon 


the Aſſignee, and recovered in Ejectment, and Debt was brought upon the Bond. Per Cur?, 
By this Covenant in Law the Aſſignee ſhall have a Writ of Covenant, and for the Breach of 


the Covenant in Law the Obligation was forfeited ; but becauſe the Plaintiff did not ſhew that 


S. had a Covenant-Title, (for otherwiſe the Covenant in Law was not broken) Judgment 
againſt the Plaintiff; and the expreſs Covenant qualifies the Generality of the Covenant in 
Law, and it ſhall not extend further than the expreſs Covenant, Noke's Caſe, 3 Co. 63. 4. 


Eleventhly, Obligatory or Declaratory. 


| Covenants Obligatory, as to enjoy, free from Incumbrances, ſhall never be conſtrued to 
raiſe an Uſe, becauſe they have another Effect. Sid. 27. | 
Covenants Declaratory ſerve to limit and direct Uſes. Bid. 


(E) What Words will create or amount to an expreſs Covenant, or not. 


HERE is no Need of the Word Covenant to make a Covenant, but any Thing under 
the Hand and Seal ol the Parties, which imports an Agreement, will amount to a Co- 


venant. Roll. Abr. 518. 6 Vin. 377. | | 
A. made a Bill of Debt againſt B. for the Payment of 20 l. at four Days, and in the End 


of the Deed covenanted and granted with B. his Executors and Adminiſtrators, that if be 
made Default in any of the ſaid Payments, that then he will pay the Ręſidue that then ſhall be 
unpaid; and afterwards . fails in the firſt Payment, and before the ſecond Day B. brought 


Action of Debt for the whole 20/. It was moved, if B. will ſue A. before the laſt Day, it 


22 —— 


ought to be by Way of Covenant, and not by Debt. But Per Cur', The Action lies; for The Word 
if one covenants to pay me 100 l. at ſuch a Day, an Action of Debt lies; @ fortiori when the Covenant 


Words of the Deed are covenant and grant; for the Word Covenant ſometimes ſounds in Co- —— 
b unds in Co- 


venant, ſometimes in Contract, ſecundum ſubjectam materiam. Leon. 208. | venant, ſome- 
| | We was | times in Con- 


Vor 1. | 5 ; An tract. 
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Covenant on- An Action of Covenant was brought upon theſe Words, (viz.) I oblige myſelf to pay ſo much 
what Words. Money at ſuch a Day, and ſo much at ſuch a Day, Per Cur', Action of Covenant lies, eſpe- 
Oblige. cially if both Days are not paſſed ; but the Chief Baron Bridgman doubted how the Law 
Teneri & fir- youid have been if the Words were Teneri & firmiter obligari, for that thoſe Words ſound 
rg in Debt and not Covenant. And per Cur®, The Words Quod teneat conventionem & de con- 
ventione fracta, are all one. Hardr. 178. | | 5 
Where the It is a general Rule that the Word Covenant makes a Leaſe though the Word Grant be 
Word Cove- omitted, much more when the Words are To hold, enjoy, &c. 2 Mod. Rep. 80. 
ome my 0 But if one covenants to grant, and ſuffer one to enjoy ſuch Lands; this will not amount 
maße a wels. % a Condition, for the Intent of the Parties is only to make it a Covenant. | | 
In Covenant on a Feoffment and Grant of Biſhops Lands, Breach was aſſigned that the De- 
fendant had no good Title. On Demutrer the Court conceived that this will not make any 
expreſs Covenant, but Dedi will, and ſo will Reſervando. 3 Keb. 549. „ 
Demiſe and Covenant does not lie againſt Executors of Tenants in Tail upon theſe Words Demiſe and 
Fo 1 : = 5 
Upon the Words Demiſe and Grant, without any other Words which comprehend War— 
ranty in them, an Action of Covenant lies; and a Leaſe by Eſtoppel is a good Leaſe to 
ground the Action upon Eviction, and to traverſe that he was not poſſeſſed by virtue of a 
Leaſe, is no Plea againſt the Leaſe by Indenture, which is an Eſtoppel, without ſhewing a 
particular Cauſe, Cro. Fac. 73. 5 5 | N | 
If the Lord grants to his Tenant that he will not diſtrain him in ſuch a Part of his Land far 
his Rent; this ſhall be taken to be a good Covenant by this Word Grant. Perk. S. 6g. 
If a Man makes a Leaſe for Years, and warrants it to the Leſſee, his Heirs and Aſſigns, 
though this be not a Warranty, yet it is a good Covenant in Law. Bro. Covenant 38. 
Though the Words Yendidit, Manavit and Tranftulit do not amount to a Covenant againſt 


4 


Venudidit, A. 
fignavit, £ an Eigne Title, yet againſt the Covenantor it will amount toa Covenant. 3 Keb. 304. 
N Covenant maintained on the Words Demiſit et QAignavit. 2 Raym. 1419. | 
| If a Leaſe for Years made to A. determinable upon the Lives of B. C. and D. B. dies, J. 
y aſſigns to E. and E. reciting the Death of B. and the Aſſignment to him, aſſigns the Term to 


F. and covenants with him that he himſelf is lawfully poſſeſſed of all the Premiſſes of a good 
and ſufficient Eſtate for the Reſidue of the ſaid Term, if the ſaid C. D. or either of them, 
ſhall happen ſo long to live; and they the ſaid C. and D. are yet in full Life, though the 
Words are not, and that the ſaid C. and D. are yet in full Life; yet this is implied by the 
ords, and is as a ſeveral Covenant, or otherwiſe the laſt Part would be void and of no Effect. 
The Breach was, that C. was dead at the Time of the Aſſignment. 2 Roll. Abr. 249. pl. 2. 
16 Vin. 205. FO | | 
Yielding and The Words yielding and paying make an expreſs Covenant, and not a Covenant in Law 
paying. only; as if a Man lets Land for Years, reſerving a Rent, Action or Covenant lies for Non- 
payment of Rent; for Reddendo the Rent is an Agreement for the Payment of the Rent, 
which will make a Covenant. Vent. 10. Roll. Abr. 519. Pl. 10. 6 Vin. 379. | 
Theſe Words in a Leaſe tor Years, that the Leſſee ſhall repair, make a Covenant. f 
Words of So in the Caſe of Indentures of Apprenticeſhip there are not the formal Words of a Cove- 
Agreement nant, but only an Agreement that the Maſter ſhall do this and the Apprentice ſhall do that; 
benen o. theſe are Covenants, but in all theſe Caſes there is ſomething of an Undertaking. Roll. 
„ig. | | 
The Leflee Theſe Words in a Deed of Leaſe, and the Leſſee ſhall repair the Mills (being the Thing 
hall repair. Leaſed) as often as Need ſhall require, and ſpall leave them ſufficiently repaired at the End of the 
Term, make a Covenant; for it is the clear Agreement of the Parties, and otherwiſe the 
Words, ſball leave, &c. will not have any Effect, and becauſe of the laſt Words it cannot be 
a Condition, and being by Indenture it is the Word of both Parties. Poph. 136. Cro. Jac. 
399. Roll. Abr. 518. 6 Vin. 377. | — 
If Leſſee for Years covenant to repair, Sc. provided always and it is agreed that the Leſſer 
Hall find great Timber; this makes a Covenant on the Part of the Leſſor to find great Tim- 
ber by the Word agreed, and ſhall not be a Qualification of the Covenant of the Leſſee. 
But if the Leſſee covenants to repair, provided always that the Leſſor ſhall find great Timber, 
without the Word agreed; this Proviſo ſhall not be any Covenant on the Part of the Leffor, 
but ſhall only be a Qualification of the Covenant of the Leſſee. Roll. Abr. 518. 6 Vin. 378. 
In the Indenture of Apprenticeſhip that the Apprentice ſhall be loyal, & ſecreta ſua vela- 


| rel, theſe Words imply a Covenant. Moor 135. | 
Words in the If a Deed be made to another in theſe Words, viz. I have a Writing in my Cuſtody in which 


future Tenſe, W. ſtands bound to B. in 100 l. and I will be ready to produce it; this is a Covenant, for this 
is a preſent engaging to do it. Roll. Abr. 519. 6 Vin. 378, 379. | 
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Ch. SE S Covenants.” = 367 


| The Teſtator was indebted to che Plaintiff by Bond, which bl did thereby covenant to pay Bond to pay 
when ſuch a Bill of Coſts ſhould be ſtated by two Attornies, indifferently to be choſen be- 40 J. when an 
tween them; and ſets forth in his Declaration, that he named one Attorney, and deſired the Account mall 
Defendant's Executor to name another, which he refuſed, and ſo brings Action of Covenant; fh Cent 
this is a Covenant and not a Solvend'; and if it ſhould not be a Covenant but an intire Bond, 
then it would be in the Power of the Obligor whether ever it ſhall be pay able, and the Plain- 
tiff having named an Attorney, ought to recover. 2 Med. 266, 
Tam content to give to W. 101. at Michaelmas and 10 l. at Lady- Day ; an Aion of Co- 
venant lies upon it as well as Debt. 3. Leon. 119. 
If A. makes a Deed to B. in theſe Words, I have in my Cuſtody one Writing obligatory, in 
which Writing obligatory one W. now flandeth bound to the ſaid B. for the Payment of 400 l. ſuch 
4 Day, being the proper Money of B. and I will be ready at all Times, when I ſhall be required, 10 
deliver the ſame Writing obligatory to the ſaid B. If B. after demands the Obligation of 
the ſaid A. and he refuſes to deliver it, B. may have an Action of Covenant upon this Deed 
by Force of theſe Words, And I will be ready at all Times, when I ſhall be required, 10 re- | 
deliver the ſame, 11 Car. B. R. 
If there are Articles of Agreement between A. and B. by which it is agreed (upon a Mar: ; 
riage intended between A. and C.) that all the Stock of C. ſhall remain in the Hands of B. 
until A. ſhall make a certain Jointure to C. ipſo B. annuatim ſoluendo to A. intereſſe pro inde 
| ſecundum ratam 81. per Cent. Sc. and if B. does not pay the ee le an Action of Co- 
venant lies againſt him upon theſe Words, for that every Agreement by Deed is a Covenant; 
and otherwiſe A. ſhall not have any Remedy for the Money. 8 Car. B. R. Croſs and Northey, 
Roll. Abr. 518. pl. 6. 6 Vin. 378. 
So where a Man acknowledges himſelf to be accountable to another for all Money by kim 
charged upon 4. to be paid to B. Lev. 45. 
| If a Man conveys Land to another in Fee with Warranty, and after the Land'is evicted by Covenant or 
Eigne Title for certain Years, the Grantee of the Land may have an Action of Covenant Warranty ac- 
upon the ſaid Words againſt the Grantor upon this Eviction, although the Warranty be an- cording as the 
nexed to the Freehold, for the ſaid Words make a Covenant if a Chattel be evicted, and a OP _ 
Warranty, if a F reehold be demanded. Roll. Rep. 25. Vide Hob. 3. Yelv. 139. 
An Action of Covenant was brought on the Words Conceſi & Feoffavi in a Conveyance of cancer N 
an Inheritance, and Breach aſſigned in Entry on the Plaintiff: Defendant demurred, and the Faafavi. 
Queſtion was, Whether Concelſi makes a Warranty or Covenant in Caſe of Inheritance as it 
doth on a Term, T he Court inclined it n not. 3 Keb. 250 


(#) What Wards amount to a Covenant and not to a Condition, er to a Condition and 
not to a Covenant. 


: 1 N Treſpaſs Defendant roſtified, for that M. ſeiſed of Lands let them to the Plaintiff, ex- 

cept the Trees, and Liberty of eradicating & aſport* cum averiis reparand” ſepes & implend* 
foveas; and M. granted the Trees and the Liberty to A. and he and the other Defendants, as 
his Servants, uſe this Liberty, which is ſpecially pleaded, Quæ eſt ead* fractio. Plaintiff de: 
murred, and for Cauſe ſhewed, that the Defendants have not alledged that they have filled 
the Ditches and amended the Hedges, according to the Agreement, Pollexfen for the Plain» 
tiff ſhewed, That this is a Condition, and not being performed deſtroys the Agreement, and 
avoids the Liberty. But per Cur', This is not a Condition but a Covenant, for which the 
Leſſee has Remedy by Action. 

It was objected, That the Power and Liberty wWas annexed to the Reverſion, which is not 
granted to A. ſed non alloc'; for the Liberty is annexed to the Trees and incident to them, and 
aſſignable with them. T. Jones 20g. 

One made a Leaſe for Years, Leſſor covenants that the Leſſee ſhould hve Houſe:boot, A G 
Hay boot and Plough- boot, without committing any Waſte, upon Pain of Forfeiture of the on the Part of 
Leaſe; the Covenant is no more than what the Law appoints, and therefore vain; and it is e 
a Covenant on the Part of the Leſſor, and ſo cannot be a Condition. Cro. Eliz. 604: po chk 

A. made a Leaſe of Lands to B. for ten Years, rendring Rent, and B. covenapted to re- Coyenants in 
pair; afterwards A. by his Will deviſed that B. ſhould have the Lands for thirty Years after a firſt Leaſe, 
the ten Years under the like Covenants as are comprized in the Leaſe; this makes; them to and Condi- 
be Conditions in the ſecond Leaſe what were Covenants in the firſt, for they cannot be Cove- er in a fo- 
nants for want of a Deed; and if they ſhould not be Conditions, the Heir of the Leſſor were 
without ! if "OY are not e Godb. 98, 99. 2 Leon. pl. 40. Owen 54. 


Leſſee 


368 Covenants. 
Where a Co- Leſſee covenanted in an Indenture of Leaſe, that he would not alien nor aſſign his Term 
venant is a to any other but his Wife for Life, and the Reſidue of his Term to his Children, or one of 


Condition to his youngeſt Brothers, upon Pain of forfeiting his Leaſe; the Leſſee aſſigned it to his Bro- 
. ther, having a Wife: This Covenant is a Condition to defeat the Eſtate, for being by Inden- 


—_— ig 


FO ture they are the Words, of both Parties, and are ſufficient to determine the Leaſe. Cro. Jac. 
398. 2 Bulſt. 290. | | — 

Paying, per- A Leſſee brought Covenant, and declared, That the Leſſor covenanted with him, that 

forming. he paying the Rent, and performing the Covenants on his Part to be performed, ſhall quietly 


enjoy; the Breach aſſigned was a Diſturbance by the Leſſor ; Leſſor pleaded the Plaintiff did 
enjoy quietly till ſuch a Time, but then he cut down Wood, which was contrary to his Co- 
venant, and then he entered : The Queſtion was, Whether the Defendant*s Covenant were 
conditional or not; for if it amounted to a Condition, then the Leſſor's Entry is lawful ; but 
if it be a Covenant, he ought to bring his Action. Per Cur', The Covenant is not conditional, 
for the Words paying and performing ſignify no more than he ſhall enjoy under the Rents 
and Covenants. | 5 5 | 
Where the Indeed the Word paying may in ſome Caſes amount to a Condition ; but that is where 
Word paying without ſuch Conſtruction the Party can have no Remedy. 2 Mod. 35. Vaugban 32. Sid. 
amounts to a 266, 280. | * | e . 

enen A Leffor covenanted that the Leſſee paying his Rent ſhall enjoy the Land demiſed during 
not. the whole Term; the Leſſee did not pay the Rent, and was afterwards ejected by a Title Pa- 
ramount. By two Judges againſt one the Covenant is conditional, and the Leſſee ſhall not 
have Advantage of it, if he did not perform the Condition, which is created by the Word 
paying. 4 Leon. 50. | | 


* 


One covenants that the Plaintiff ſhall quietly enjoy the Land demiſed, paying the Rent re- 
ſerved ; and it was pleaded, that Plaintiff had not paid the Rent according to the Reſerva- 
tion, On Demurrer it was adjudged, that the Word paying does not make the Covenant 
conditional, but it is a reciprocal Covenant, for which the Party may have his Action. 
T. Jones 206. | | | . 

What Words. A Man lets Land by Indenture, and in it is ſuch a Clauſe, and it is covenanted (or agreed) 
amount to a between the ſaid Parties, that the Leſſee ſhall not do ſuch a Thing, upon Pain of forteiting 

Condition and his Eſtate. It is a Condition, for the Words being indifferent whether of the Leſſee or Leſ- 

not to a Co. ſor, they ſhall be taken for the Words of the Leſſor. Noll. 407, 408. 5 Vin. 49. 

— P. covenanted with D. to aſſign over his Trade to him, and that he ſhould not endeavour 
to take away any of his Cuſtomers, and in Conſideration of the Performance of this Cove- 

nant, D. covenanted to pay P. 60 J. per Ann. during his Life; theſe Words in Conſideratione 

Performationis make it a Condition precedent, which muſt be averred. Per Cur, preter 
Twiſden, who ſaid, How long muſt he ſtay till he be intitled to his Annuity ? As long as he 
lives, for this Covenant may be broken at any Time. Maledicta expoſitio. Mod, 64. 
2 Saund. 155. 2 Keb. 674. h | | | | 


* 


In Lord CromwelPs Caſe the Words covenanted, provided and agreed, give an Advantage of 
a Condition or a Covenant. | | | | 5 
B. R. let Lands to the Defendant; Plaintiff replies, that the ſaid Leaſe was upon Condi- 
tion, (viz.) the Leſſee by the Indenture of the ſaid Leaſe did covenant that he would not put 
out nor diſturb any of the Tenants inhabiting within the ſaid Manor out of their Tenements 
doing their Duties, according to the Cuſtom of the ſaid Manor; and ſhewed, that the De- 
fendant had put out one A. G. a Tenant, Fc. and that B. R. had re-entered for the Condi- 
A Condition tion broken: Per Cur', It is a Condition though the Words ſound in Covenant, and be the 
though the Words of the Leſſee ; yet the Leaſe being made by Indenture, the ſame is the Deed of both, 
Words ſound and every Word in it is ſpoken by both Parties; and though he may have Action of Cove- 
in Covenant. nant, yet he cannot thereby overthrow the Leaſe, as by Entry for Condition broken; and 
yet by the Words it ſeems, that the Meaning of the Indenture was, that by the Breach of 
this Covenant the Eſtate ſhould be defeated. | | | 
8 So in 24 Eliz. Hill and Lockham ; by Indenture the Leſſee covenanted to grind all his Corn 
to diſturb any at the Leſſor's Mill, and in the End of the Indenture the Leſſee covenanted to perform all 
Tenant of the Covenants, /ub pena forisfafrure. And by the Opinion of the whole Court the ſame was a 
Manor out of Condition; but in the principal Caſe the Breach was not well aſſigned. It is ſaid he had put 
their ware out a Woman unam tenentem, &c. and perhaps ſhe was but a Tenant at Will, and the Co- 
their Duties, Venants refer only to Copyholders, and perhaps ſhe had diſſeiſed one of the Tenants, and 
then the putting her out was no Breach ; it is ſaid, ſhe had done her Duty; that might be 
once; he ought to have ſaid ſhe had done her Duty always, and the Exceptions were in- 


curable, Leon. 245. 


Ch. 5. . 3. „Coyvenants. 


The Parſon of D. covenanted with one of his Pariſhioners that ſhe ſhould pay no Tithes; for 
which the Pariſhioner covenanted to pay to the Parſon an annual Sum of Money; and after- 
wards the Tithe not being paid, the Parſon ſued him in the Court Chriſtian, and the other 
prayed a Prohibition. Per Cur', It is a bare Covenant, and no Intereſt of the Tithes paſt, 
and the Party who ſued for Tithes has no Remedy but by Action of Covenant. Popb. 140. 
If Articles are made by Indenture between A. and B. by which A. covenants to pay 100 J. 
to B. at a Day, and B. covenants, upon Receipt of the 1007. to give an Acquittance for it, 
and to enter into a Bond to A. conditioned to ſave A. harmleſs from all Claims to certain 
Lands in his Poſſeſſion: If A. tenders the 100. at the Day to B. it is no Breach of B.“s 
Covenant if he refuſes to receive it, and to make an Acquittance, Sc. for perhaps it was 
the Intention of the Parties, that it ſhould be in the Election of B. to receive the Money and 
make Acquittance, Cc. or let it alone. Style 81. Adjudged N.; fed Juære. . 
A Proviſo coupled with other Words of Covenant and Grant ſhall not create a Condition, Where a Pro- 
but be of the ſame Nature as other Words of Grant; as Proviſo ſemper, and the ſaid A. B. viſo ſhall not] 
covenants and grants to and with, Sc. that the ſaid E. of H. and L. M. may dig for Oar. e pg 


4 Leon. 147. Moor 174... EY „„ | 
It A. makes a Leaſe to B. for Life, with a Proviſo that if the Leſſee dies within the Term Proviſo where 


of forty Years, that then the Executors of the Leſſee ſhall have it for ſo many of the Years 2 3 
which ſhall amount to the Number of forty Years, to be accounted from the Date of the it we. 
Indenture of Leaſe; this Proviſo ſhall not make a Leaſe, but only a Covenant. Dyer 1 50. nant. 
Co. 155. 1 5 | — | | 
On Marriage agreed on between the Defendant and one Mary J. 15007. was to be paid 
by Articles at ſeveral Days to the Plaintiff, and he to convey ſeveral Lands and an Office 
to the Defendant, Proviſo that the Defendant out of the firſt three Years Profits ſhould pay 300 l. 
to the Plaintiff : Plaintiff brings Debt on this Proviſo, averring Profits above the Value re- | 
ceived, and that the Marriage took Effect. Defendant demurs, becauſe this Proviſo is in Where a Pro- 
Nature of a Defeaſance or Condition. Per Cur*, This Proviſo can never have any Effect as viſo eg 
a Condition; Moyle was to ſurrender to bring the other in, but could not re- enjoy it on 8 
Breach of Condition: There are no Words that refer or direct to any Proviſo to be in the but is by way 
future Grant; nor would the Matter bear it, being an Office of Juſtice, and therefore it could of Agreement. 
not be reduced on Breach of the Condition; it muſt be conſtrued by Agreement of the Par- F 
ties to be a Covenant. Keb. 842, 860, 892. This Proviſo is not by way of Defeaſance, 
but Agreement. Lev. 155. Per tot” Cur', It amounts but to a Covenant by Articles. 
See Bur. Rep. 120, 122. 455 1 9 | | | 
It is covenanted and agreed between the Parties, that J. H. doth let the ſaid Lands for Artiges a- 
and during five Years, to begin, &c. Provided always, (that the faid Defendant) Hall pay tg mounting to 
Plaintiff yearly at ſuch Feaſt Days, by equal Portions, &c. during the Term; and the ſaid 1 
Parties agree that the Leaſe ſhall be made purſuant. Per Cur*, 1. This is an immediate Leaſe : 
becauſe of the Words be doth let. 2. This Proviſo is a good Reſervation of the Rent, it Where Pro- 
being by Articles whereuato either of them were Parties. Per Popham, It is a Reſervation 3 makes a 
and a Condition alſo; Proviſo joined with the Words of Covenant make it a Condition and 8 
a Covenant alſo. Cro. Eli. 486. Mocr 459. Noy 57. | | alſo 
| If a Man by Indenture lets Lands for Years, Provided always, and it is covenanted and 
agreed between the ſaid Parties, that the Leſſee ſhould not alien; and it was adjudged that 
it was a Condition Ly Force of the Proviſo, and a Covenant by Force of the other Words. 
Co. Lit. 203. . N . | 
A Grant was made by the Earl of P. of the Lieutenancy or Deputyſhip of the Weſt Where a Pro= 
Part of the Foreſt of Selwood, to Sir M. B. and the Heirs Male of his Body; Provided al- ee, > 9 
Ways, and the ſaid Sir M. covenanted and granted, &c. with the ſaid Earl, his, &c. that it „ 
ſhall be Iawful for the ſaid Earl, his Heirs and Aſſigns, to have all the Pre- eminence and Com- nant. 
mandment of the ſaid Game and Hunting there, as if the Grant had not been made; Provided Provided alſo, 
alſo, and the ſaid Sir M. covenanted for, 8c. to and with the ſaid Earl, his, &c. that the ſaid and it is cove- 
Sir M. and the Heirs Male of his Body would preſerve the Game, as it had been uſed, and that he prone mm 
they ſhould not cut any Wood, &c, Sir H. B. Son of Sir M. cut down four Timber-Trees : where Si 8 
Now the Quære was, whether this is a Condition, and ſo gives Entry to the Earl on a Cove- Covenant, and 
nant, or not? Per Cur', The firſt Proviſo is not a Condition but a Covenant, either becauſe where a Con- 
by this he is not to do more than he may do by his ſuperior Cuſtody, in which Caſe he dition. 
_ ought to do it by his own Authority; or if it be taken, that he may kill the Game at | 
Pleaſure, it is void, becauſe againſt his Office. The ſecond Proviſo is but a bare Covenant, Where a Pro- 
it ſhall be entirely the Words of the Grantee himſelf as the Covenant is, and without the e = _ 
| Words of the Grantor a Condition cannot be; and therefore ſuppoſe it had been on the Ge. 
other Part; Provided always, and the Grantor covenants that the Grantee ſhall have the.Re- © ER 
VoL. I. : SET | 5B | fuſe £ 
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fuſe of the Browſe, & c. this is a meer Covenant. Poph. 116. Vide Moor 706. Cro. Eliz, 
384, 560. where this Caſe is differently reported. 
Provided always, and it is covenanted, granted and agreed, between the Parties, that if the 
Leſſee ſells or aliens ihe Term, that the Leſſer ſhall have the Preferment; this is a good Con- 
dition becauſe of the Words of the Leſſor as well as the Leſſee. Popb. 117. FA 
P. made a Leaſe for Years to H. of a Farm, except the Wood, and covenanted with the 
Leſſee, that he ſhould take all Manner of Underwood; Provided always, and the Leſſce 
covenants, that he will not cut any Manner of Timber- Trees ; this was adjudged no Con— 
dition. Popb. 117. ; 5 | | 1 . | 
If by Articles of Agreement made by indenture between 4. and B. A. agrees that B. ſhall 
have a Houſe in a Street of London, for certain Years; Provided and upon Condition that B. 
ſhall receive and pay the Rents of the other Houſes in the ſame Street of A. mentioned in a Sche- 
dule; and it is further agreed that B. for his Labour in collecting the ſaid Rent ſhall have the 
* Overplus of the Rents beyond ſuch a Sum; this is not any Covenant on the Part of B. to bind 
him to receive and pay the Rents mentioned in the Schedule, but the Proviſo will make the 
Eſtate of B. void in the Houſe (this being a Leaſe, and will not make a Covenant.) Cre. 
Car. 128. yet ſee Lev. 47. 6 Vin. 378. | | Se” ; 
If there be Articles of Agreement made by Indenture between A. and B. in which . 
agrees, that B. ſhall have a Houſe in a Street in London for certain Years ; provided and 
upon Condition that B. ſhall receive and pay the Rents of the other Houſes of A. in the 
ſame Street mentioned in a Schedule annexed to the Indenture; and it is further agreed that 
B. for his Labour in the Collection of the ſaid Rents, ſhall have the Overplus of the Rents 
over and above ſuch a certain Sum : This is not any Covenant on the Part of B. to bind him 
to pay and receive the Rents mentioned in the Schedule; but the Proviſo and Condition 
only will make the Eſtate of B. void in the Houſe (this being a Leaſe) and will not make a 
Covenant. Roll. Abr. 518. 6 Vin. 378. 85 | . | 
Proviſo a- Recoverors to a Uſe before the Statute 27 H. 8. made a Leaſe for ninety-nine Years by 
bridging a Indenture at 101. Rent; Leſſee by the ſame Indenture covenanted that he would pay the 
Covenant. Rent to Ceſtuy que Uſe, his Heirs and Aſſigns; proviſo ſemper, if the ſaid Ceſtuy que Uſe did 
not make his Heir Male his Aſſignee, that then he ſhould pay the Rent to the Recoverors, 
their Heirs and Aſſigns. Afterwards Ceſtuy que Uſe died, and did not make his Heir Male his 
Aſſignee ; Leſſee did not pay the Rent to the Recoverors: The Queſtion was if this Eſtate 
was forfeited, and if this Proviſo makes his Eſtate conditional. Per Cur', It is no Condition 
that went to the Eſtate, but only abridged the Covenant. Cro. Eliz. 73. 2 Leon. 128. 


(G) What Words ef Covenant or Agreement amount to a Grant, Leaſe, &c. and what 
10 a Covenant only, es | 8 


Covenant to If a Man covenants to permit and ſuffer another to have, hold and enjoy certain Lands 
permit one to 4 die dai”, for Life; this is a Covenant and no Leaſe, and the Law will not expect any I. i- 
enjoy, Oe. is very; and for this he ſhall be no Tenant at Will. Roll. Abr. 8 59. 6 Vin. 378. | 
Oe... Where there is a Covenant to pay Rent an Action lies, though the Leſſce has no Enjoy- 
ment by the Default of the Leſſor. 2 Strange 763. 2 Ld. Raym. 147. | 
Where Cove. Covenant in ſome Caſes ſhall amount to a Grant; as where one covenants, Quod Iicitum 
nant ſhall a- fore; for the Leſſee to take neceſſary Fire-Boot and. Houſe-boot, to be expended, and for 
— to a Reparation of the Premiſſes. Cro. Zac. 291. C' 
rant. | | | 
Covenant and The Words Covenant and Grant, that he ſhall enjoy the Lands for ſix Years, amounts to 
grant that one a Leaſe, and ſhall bind the Heirs, | 3 | | 
thall enjoy the And the Words of the Covenant and Grant of the Leſſee, that he ſhall pay ſuch a Rent 


| _ yearly, amount to a Reſervation. ' Cro. Jac. 207. 
Leaſe. | | | | | | 
Mortgage and G. H. being ſeiſed of Land in Fee, covenanted with M. W. to convey it by Fine or other 


not a Leaſe. Aſſurance to M. V. and his Heirs, before, Sc. which ſhould be to the Uſe of him and his 
Heirs, with a Proviſo that if he paid to M. W. 100. at the End of thirteen Years, that 
then he might re-enter, and that all Aſſurances ſhould be to the Cogniſor; and covenanted 
and granted for him and his Heirs, with the ſaid M. W. and his Heirs, that he and his 
Heirs ſhould enjoy the ſaid Land until the End of the ſaid thirteen Years, and after for ever, 
if the ſaid 1004. was unpaid; and M. W. covenanted to pay yearly two Capons, and that 
he would not commit any Waſte, Per Cur', This is not a Leaſe.; for the Intent of the 
Parties, was that it ſhould be a. Mortgage, which is but a Covenant that he ſhall enjoy du- 
ring the Time ol the Mortgage; and not a Leaſe, And the Covenant for quiet Enjoyment 
ſhews as much, Cre. Jac. 172. | 555 * | 
IF 
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one covenants and grants with another, that he ſhall have and hold his Lands for ſo Covenant and 
many Years, it is a good and abſolute Leaſe; but if he covenants and grants that he ſhall pn _ 
enjoy his Lands for ten Years, it is not a Leaſe, becauſe it ſounds only in Covenant. Crv. and hold ay 
J ks 172. Land, Ec. is 
If 4. covenants with B. that C. ſhall have his Land for ſo many Years, rendring ſuch a a Leaſe, 
Rent, here is not any Leaſe, and therefore no Rent. 
Dot if A. had covenanted with C. himſelf, it had been otherwiſe, becauſe between the ſaid 
Parties. Leon. 136, 118, 119. 
An Agreement or Covenant made betaken 7. S. and J. N. that J. D. ſhall have ſuch Agreement 
Lands for Years; this being made between Strangers cannot amount to a Leaſe. between 
So if F. S. covenants with F. D. that his Executors ſhall have ſuch Land for twenty-one pans. nah 
Tears, this cannot amount to a Leaſe, for they are in this Degree as Strangers. Cro. Elix. à Leaſe. 
£93." i 
Ia an Iadenture of Articles the Plaintiff covenants, that E. Brother of the Defendant, ſhould 
enjoy ſuch Lands until the Feaſt of Saint Michael next following, rendring ſuch a Rent at the 
End of the ſaid Term, and that E. ſhould pay ſuch Rent. The Defendant pleaded, that 
his laid Brother paid to the Plaintiff before the ſaid Feaſt of Saint Michael, in full Satisfaction 
of the ſaid Rent, 3s. The Plea is good, and upon the Matter the Covenant is well per- 
formed]; for there is not any Rent in this Caſe, for here is not any Leaſe; for if A. co- 
venants with B. that C. ſhall have his Land for ſo many Years, rendring ſuch a Rent, 
here is not any. Leaſe, and ſo no Rent; otherwiſe if A. had covenanted with C. himſelf. 
Leon. 136. | 
Where J. S. covenants & conceſſit to 5, N. that he ſhall have twenty Acres of Land c,,.,jr 
for twenty-one Years; it is a good Leaſe, for this Word Conceſſit is as good as Dimiſit. makes a 
Leon. 118, 119. Leaſe, 
By Articles between. H. and W. it is covenanted and agreed between the Parties, that the 
ſaid H. doth let the ſaid Lands for and during five Years, to begin at Michaelmas next 
enſuing, provided that the ſaid Defendant ſhall pay to the Plaintiff annually during the Term, 
at the Feaſts of St. Michael and the Annunciation, 1201. by equal Portions: And the ſaid Articles make 
Parties do covenant, that a Leaſe ſhall be made and ſealed, FAO to the Effect of theſe zn immediate 
Articles, before, Sc. the Feaſt of All Saints. Per Cur”, 1. It is an immediate Leaſe, be- Sy Oe 
- cauſe of the Words, 72 is agreed that he doth let, being in the preſent Tenſe, and that which z enant therein 
followed is in Reference to further Aſſurance, and the rather for that it is to be made after that a Leaſe 
the Beginning of the Term; ſo he ought to have the Term preſently at Michaelmas, 2. This Gall be made 
Proviſo is a good Reſervation of the Rent. Cro. Eliz. 486. Moor 459. and ſealed. 
The Word Agreement being only in the Stile, and not in the Article itſelf, a Covenant and 
Promiſe alone will not amount to a Leaſe of a Freehold. Per Tyrrell, The Reaſon of Hob. 3. 
. was becauſe the Word Convenit was Joined with A and a Covenant to enjoy has been 
| Held no Leaſe. 2 Keb. 268. | 


(H) How 4 Covenant in Law may FA created, and the Operation and Conſequents 
5 85 ion it. 


5 FF a Man le aſes for Years, and ouſts the Termor, he ſhall have Covenant againſt him AQtion of Co- 


though there be no expreſs Covenant in the Deed. Roll. Ar. 519. 6 Vin. 378. venant, 
Bur it is held to be otherwiſe where a Stranger ouſts him ; for when Covenant is brought 
upon the Word Demiſi, the Plaintiff ſhall not recover Damages, but the Term itſelf, which 
he cannot againſt a Stranger. 2 Leon. 104. Cro. Eliz. 214. 
Yer Quere: for the Books don't ſeem to admit of this Diverſity where the Ouſter by the 
Stranger is with Title. 
If a Man makes a Leaſe for Years of Land, by the Words Conceſſ or Demiſf , they im- Gneeff, De- 
port a Covenant; and if the Leſſee or his Aſſignee are evicted, they may bring an Action miſe, 
\ thereupon. 5 Co. 17. 4. 18. 4. 
Covenant maintained on the Word Demi t. 2 Ld. Raym. 1419. 
But D. let to P. a Houſe in London by the Words Demiſe, Grant, &c. and the Leſſor co- Demiſe, 
venants that the Leſſee ſhall enjoy the Houſe during the Term without Eviction by the Grant. 
Leſſor, or any claiming under him; and the Leſſor was obliged to perform all Covenants, 
Grants and Articles in the Indenture. P. grants his Term over to a Stranger: In Debt, 
upon this Obligation, D. pleads Performance of all Covenants; P. aſſigns a Breach, that one 
Savery entered upon the Aſſignee, and made a Leaſe for ſeven Years to one D. if he ſhould 
ſo long live, who brings Ejectment againſt the Aſſignee, and recovered. D. demurs in 
Law: The Court was againſt P. and e 0 
1. That 
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Aſſignee ſhall 1. That by chis Covenant in Law upon the Words Demiſe and Grant, the Af ignee ſhall 
Oy a Writ have a Writ of Covenant. Dyer 257. | 
= ig IHR 2. That by this Breach of Covenant the Obligation in Law was forfeited ; for he was 
Demiſe ang bound to perform all Covenants, Grants, &c. which extends as well to Covenants i in Law as 
Grant. to Covenants in Fact. 

Pleading En- 9g. Although that the Recovery was by Verdi, yet P. ought to have ſhewed that Savery | 
try by a had elder Title, for otherwiſe the Covenant in Law was not broken; ; and vecauſc he did 


Stranger he not ſhew it, for this Cauſe they reſolved againſt P. 


ery cog 4. The ſaid expreſs Covenant qualifies the Generality of the Covenant i in 455 and re- 
Title. ſtrains it by the mutual Conſent of both Parties, that this ſhall not extend further than the 


expreſs Covenant. 
Particular Co- And it is but Reaſon that the particular Covenant ſubſequent ſhould qualify the general 
venant ſubſe- Force of the Word Demiſi; for otherwiſe the particular Covenant ſhould be in vain, if the 


: 4 "Yi Force of the Word Demiſi ſhould ſtand. 4 Co. 80. 
Note; When a Covenant is created by Law, the Covenantee cannot have Covenant if he 


Force of this 
Word be not ouſted by one who has Title; but upon expreſs Covenant it lies though a Stranger 
(Demiſe.) enters without Title. 2 Brownl. 181. 162. | 
Now, although upon expreſs Covenant to pay Rent, Covenant lies againſt the Leſſee for 
Rent after Aſſignment ; yet it ſeems ſuch Action does not lie againſt a Leſſee upon a Cove- 
nant in Law ſas yielding and paying] after the Aſſignment. Sid. 447. 
If A. and B. are joint Leſſees of a Mill, and B. aſſigns to C. and dies, and after A. re- 
citing the Jointenancy and Death of B. and that all ſurvived to A. grants the ſaid Mill to 
D. and covenants that D. ſhall enjoy it for an Act done by A. &c. If C. enters, Sc. D. 
may have Covenant againſt A. for as to a Moiety the Grant was void, and A. had no Power 
to grant what before was granted by B. Yelv. 175. 
And if the ſpecial Covenant ſhould qualify the general, the Grantee ſhould not have any 


Remedy for the Half at all. 2 Brownl. 2 14. 

Demiſi. The Word Demiſi imports a Covenant. The Plaintiff declared, that at the Time of the 

| Leaſe made the Leſſor was not ſeiſed of the Land, but a Stranger, and ſo the Covenant in 

Law broken; but he did not lay any actual Entry by Force of his Leaſe, nor any Eject- 
ment of the Stranger, nor any claiming under him; and ſo no Expulſion. Per Cur', The 
Action did well lie, for the Breach of Covenant was, that the Leſſor had taken upon him 
to demiſe that which he could not, and Demiſi imports a Power of Letting, as Dedi dots 
of giving; and it is not 1 to force the Leſſee to enter upon the Land, and ſo to 
commit a Treſpaſs. Hob. 

And ſo by the Word Demif an Action of Covenant lies, though he never enters. 

But Covenant was brought upon the Word Demiſi, for not repairing a Pump, where the 
Uſe of the Pump is let. 

It is ſaid in Sid. 430. Sand. 321. and Vent. 26, 44. that regularly no Covenant lies upon 
the Word Demiſi, unleſs in Caſe of Eviction of the Leſſee, and actual Ouſter or Expulſion 
by the Leſſor, or a Stranger, as Neke's Caſe is; and ſo it was adjudged in the Exchequer- 
Chamber, that Covenant lies not. And though the Soil itſelf was excepted where the Pump 

| ſtood, yet the Leſſee may enter and repair the Pump. 
Demiſe, Tenant for Life, Remainder in Fee to another; the Tenant for Life by the Words Demiſe 
Grant. or Grant made a Leaſe for Years, and died, and after he in Remainder entered, and ouſted 
the Leſſce for Years; in this Caſe upon this Covenant in Law he cannot charge the Execu- 
tors or Adminiſtrators of the Leſſor, but upon an expreſs Covenant for quiet enjoying he 
may. Dyet2 57: iz. Cro. Car. 157. Leon. 179... 
Dedi, Cinceſr K. lets the Manor of D. to H. for twenty-one Years, and after by the Words Dedi 2 
S firmam Conceſſi & ad firmam tradidi, lets the ſame Manor to the Plaintiff for Life, who enters and is 
mo ouſted by H. and ſo he brought Covenant: If the entire Eſtate for Life be evicted under 
Eviction ofa the Title of the Leſſor, Leſſee ſhall not have Covenant, for by this he ſhall recover but 
Freehold. Damages, which are Perſonal, and are not a Recompence for the Loſs of a Freehold; aliter 
for the Loſs of Poſſeſſion for 4 Time, and fo it being but a Term evicted, the Leſſee ſhall 
have Covenant upon thoſe Words in Law. The Words in the Leaſe will enure to a double 
Warranty, Dedi to a Freehold, and Demiſi to an Eviction for Years. Hob. 3. Zelv. 1399. 
Roll. Rep. 25, Ney 131. - 
Pondidit, af- The Words aſſign, ſet cver and transſer, vendidit; - a onavil 2 rranſtulit, do not amount 
fienrvit ® to a Covenant againſt an Eigne Title, yet againſt the Covenantor himſelf it will amount to 
tranſtulet. a Covenant againſt all claiming by, from or "under me; and if I enter, Covenant lies againſt 
| me upon the Wrong: So upon the Reſervation of Rent to a Stranger, Debt lies not by the 
Stranger, he may have an Action of Covenant for Non- payment, and ſo Oy the Leſſor. 


E Keb. 3 04. 2 Ld. Raym. 1419. 5 15 
| | A Grant 


— 
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A Goran of an Authoriey to act, Sc. abſque eee denegatione, reſtrickione, Sc. amounts 
to a Covenant. Leon. 277. 

If a Man lets the Land of F. S. by Deed to J. D. J. & being in Poſſeſſion at the Time Covenant in 
of the Leaſe, and Leſſee enters upon J. S. who re-enters, yet J. D. ſhall not have an Action 7 
of Covenant upon this, becauſe the Covenant in Law ought to be fixed upon an Eſtate; 3 1 
but here was not any Eſtate, for _ was a void Leaſe, and the Leſſee a Diſſciſor by his | 
Lutry. Holl. Ar. 520. 6 Vin. 3 
And by Fenner, If a Man let 23 for 8 and a Stranger enters e the Leſſee If a Stranger 
enter, be ſhall not have an Action of Covenant upon this Ouſter, becauſe he was never Leſſce Mer before 


in Privity to have this Action. But it is faid in le and Herring's Caſe, If a Man lets to „ 


me my own Land, whereof I am ſeiſed in Fee, or otherwiſe by Indenture, if I am oulted lies. 


by another that had Right, I ſhall have a Writ of Covenant. 


if a Man leafes certain Goods for Years by Indenture which are evicted within the Term, No Covenant 
in Law upon 


yet he {hall not have a Writ of Covenant, for the Law does not create any Covenant upon 1 
luch perſonal Things. Rell. Ar. 519. Sed Qu. 6 Vin. 385. e, of 


So if a Man leaſes certain Goods to 82 D. which are the Goods of another, and in his Gooes. 
Poſſeſſion; if he cannot enjoy them, yet he ſhall nor have any Covenant againſt the Leſſor, 
becauſe he was never a Leſſee. Dubitatur, Noll. Abr. 520. 6 Vin. 385. 
A Covenant in Law ſhall not be extended to make a Man do more than he can. A Covenant 
V. and his Wife ſciſed of Land in the Right of the Wife for Term of her Life, and they IA 
'Joio in a Leaſe by the Words Demiſe and Grant ; 2 dies, his Wife enters and avoids the rended to 


long oe Brownl. 22. 
If one by Deed _—_ a Water- cont and after 105 it, an Action of Covenant lies 


againſt him. Sand. 322 

If a Man leaſes to me by Indenture the Land of J. S. of which F. S. is ſeiſed at the Time, 
upon which I enter, and he re- enters, I ſhall have a Writ of Covenant upon this Indenture, 
though I was not in the Land by the Leaſe, but by Eſtoppel; for the Leſſor is eſtopped to 
ſay, that I was not in his Leaſe. Roll. Abr. 520. 6 Vin. 387. 

So for the Cauſe aforeſaid, if a Man leaſes to me my own Land, of which I am ſciſed in 
Fee, or otherways by Indenture: If Tam ouſted by another that has Right, I ſhall have a 
Writ of Covenant. Did. 

When a Man leaſes to me the Land of F.8. of which J. S. is ſeiſed at the Time, I ſhall 


have a Writ of Covenant before Entry upon J. S. and re-enter by him; for I need not al- 
ledge an Eviction, for this is a Covenant in Law, which is broke when he is not ſeiſed of 


the Land at the Time of the Demiſe, for the Word Demiſe imports a Power of Letting ; 
and it is not reaſonable to enforce the Leſſee to enter into the Land, and fo to commit a Treſ- 
paſs, Hob. 18. 

If a Man leaſes Lands for Years, and a Stranger enters before the Leſſee enters, he ſhall 
not have an Action of Covenant upon this Oulter, pecauſe he was never a Leſſee in Privity 


to have the Action. Bid. 
If there be ſeveral Leſſors, and one wrongfully enters on the Leſſee, without the Aſſent 


of the others; the Covenant in Law ſhall not be taken to be joint, ſo as to charge the other 
Leſſors with this perſonal Wrong of their Companion; and therefore the Action may be 


drann — him * _ Garth, 97- orb. 79. Comb. 163. Salk. 137. 


0 By ohom Covenants may be made. 


N Attorney covenants on the Behalf of another, that the Covenantee quiete S paciſec Attorney. 
ſhould enjoy ſuch Lands, Sc. Per Cur', Theſe Articles amount to a Leaſe though 
| ——5 by a Stranger, for he acted on the Behalf of the Owner of the Land, and it ſhall de 

taken that he had his Authority to demiſe. 2 Vent. 62. 

When an Attorney makes a Leaſe as Attorney, by virtue of a Warrant to him for that 
Purpoſe made, he muſt not make he Teaſe in his own Name, but the Name of the Perſon 
authorizing him ſo to do. 9 Co. 76. 5. Roll. Abr. 330, 501. 3 Vin. 424. 6 Vin. 47. 

Cro. Eliz. 115. Moor 71. Godb. = 2 Ld. Raym. 1419. Stra. 705. And there muſt 
be a Particular TAHOE of the Matter indorſed on the Deed. 


(K) IVith 


S. | | 5 Cc 


Law ought to 
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(K) With whom Covenants may be made. 
No Covenant N Indenture of Charterparty was made between A. and others, Owners of the Ship cal- 
or Grant to be led E. whereof B. is Maſter, of the one Part, and C. of the other Part, in which Ioden- 
3 ture A. covenanted with C. and B. and C. covenanted with A. and B. and bound himſclf for 
not Party to Performance of Covenants in 600 J. and the Concluſion of the Indenture was thus, 7 Wilneſs 
the Deed in whereof the Parties aboveſaid have put their Hands and Seals; the ſaid B. to the ſaid Inden- 
Indentures; tyre put his Hand and Seal, and delivered it: In this Caſe B. is not any Party to the Inden- 
ere 5 ture, ſo that B. may not releaſe any Action brought upon it, for this is an Indenture reci- 
Sree procal between Parties of the one Part, and Parties of the other Part; in which Caſe no Obli- 
gation, Covenant or Grant, may be made with any who is not Party to the Deed; but where 
the Deed is not reciprocal, but is without the Words Between, &c. as Omnibus Chriſti fideli- 
bus, Cc. there a Covenant, Grant or Obligation, may be made to divers ſeveral Perſons. 
2 Roll. Abr. 22. 13 Vin. 17. | 5 „ | 
If an Indenture of Charterparty be made between A. and B. Owners of a Ship, of the 
one Part, and C. and D. Merchants, of the other Part; and there are ſeveral Covenants of 
the one Part, and on the other; and A. only ſeals the Indenture of the one Part, and C. and 
D. on the other Part; but in all the Indenture it is not mentioned, that A. and B. covenant _ 
with C. and D. and C. and D. covenant with A. and B. In this Caſe A. and B. may join 
in Action againſt C. and D. on this Indenture for Breach of Covenant, though B. never ſealed 
the Deed, for he is Party to the Deed, and C. and D. had ſealed the other Part to B. as 
well as to A. upon which the Action is brought. 2 Roll. Abr. 22. 13 Vin. 17. LO 
Where a Deed is indented, and is not between Parties, a Covenant may be in it with a 
Stranger, as if it was a Deed Poll; or in the firſt Perſon; as, Know ye that J A. B. &c: 
aliter if it is between Parties. 3 Lev. 139, 140. | „ | | 
S. by Articles of Agreement let and ſet a Houſe to B. for a yearly Rent payable Quar- 
terly ; and in the ſame Deed it was recited, Mhereas B. bas agreed and taken the Houſe afore- 
ſaid, paying the Rent Quarterly, &c. and that the ſaid Rent may be ſatisfied, Be it known that 
I. K. do covenant for myſelf, 8c. on the Behalf of B. that B. ſhall pay the Rent and perform 
ihe other Covenants, reciting them particularly, which Deed was ſealed by B. and K. In Co- 
venant on this Deed, K. after Oyer, demurred generally; and it was adjudged that the Action 
did lie; for one who is no Party to a Deed may covenant with another who is, and thereby 


oblige himſelf by his ſealing the Deed. Carib. 76.—Show. 58. = 


(L) The Uſe and Operation of a Covenant, 


The Uſe and T HE moſt frequent Uſe of a Covenant is to bind a Man to do ſomething e futuro, and 

Operation of therefore it is for the moſt part executory ; and if the Covenantor do not perform ir, 

a Covenant. the Covenantee may have thereupon for his Relief an Action or Writ of Covenant againſt the 
Covenantor ſo often as there is any Breach of the Covenant. | „ . 

A Writor And this Writ of Covenant is therefore defined to be a Writ lying where a Man is bound 

AQtion of Co- by a Covenant in a Deed, and hath broken it. And in this Caſe commonly the Party dam- 

venant quid, nified ſhall recover Damages only for the Breach : And if he have a Judgment in an Action 
brought for one Breach, and after the Covenantor breaks the Covenant again; in this Caſe 
he may bring a new Action, and ſo for every Breach. Ff 


Uſe. But a Covenant ſometimes alſo makes a Tranſmutation of a Property and Poſſeſſion of 
Things, as in Caſe of a Covenant to ſtand ſeiſed of Lands to Uſes. 1 e 

Leaſe. And in Caſe where one covenants that another ſhall have a Piece of Land for five Years; 
this is a good Leaſe for five Years. ES on . 

Contra, And in Caſe where one covenants with another, that if he pays him 101. ſuch a Day, he 


ſhall have all his Cattle in Dale, or his Leaſe for Years which he has of the Manor of Dale; 
in this Caſe if he pays the Money at the Time he ſhall have the Property of the Goods and 

of the Leaſe for Years. It is ſaid therefore that in ſome Caſes upon the Writ of Covenant, 
the Party ſhall recover the Land itſelf out of which he has been ejected. Shep. Touch. 161. 


OLE 


8 


. 8. - Covenants. 


(M) What ſhall be faid a good Covenant in Deed, upon which an Action of Covenant 
mmm be Dad, and waar net: 7 - | 


1. in Reſpect of the Manner of making it. 


COVENANT, as before obſerved (D), may be in the Affirmative, or in the Nega- 


tive; and it may be executed, i. e. that a Thing is done already, or executory, i. e. 
that a Thing ſhall be done hereafter; and theſe are all good; but if it be of a Thing pre- 
ſent, as if I covenant that my Horſe is your's, this is void. Plow. 330. 27 H. 8. 16. 
And theſe Covenants being made by a Deed Poll, are as good and effectual as when they 
are made by a Deed indented, fo as the Party has the Deed to ſhew; for otherwiſe a com- 
mon Perſon cannot have an Action of Covenant; for it does not lie upon a verbal Agree- 
ment; neither can it be grounded without a Writing, except it be by a ſpecial Cuſtom, as 
in London. F. N. B. 145. G. 3 Co. 63. | Mrs 
And there needs not in this Caſe formal and orderly Words, as covenant, promiſe, and the 
like, to make a Covenant on which to ground an Action of Covenant; for a Covenant may 
be had by any other Words, and upon any Part of an Agreement in Writing, in what 
Words ſoever it be ſet down for any Thing to be or not to be done; the Party to or with 
whom the Promiſe or Agreement is made may have the Action upon the Breach of the 
Agreement. . | . 
And therefore if theſe Words be inſerted in a Deed amongſt other Covenants, That the 
Leſſee ſhall repair, provided always that the Leſſor ſhall allow Timber; or the Leſſee ſhall ſcour 
Ditches, provided always that the Leſſor do carry the Earth; theſe are good Covenants on 
both Sides. 2 Co. Cromwell's Caſe. Dyer 57, 150. 27 H. 7.37. 40 Ed. 3. 5. | 
| And if a Leaſe be made of Houſes by Patent to F. S. for twenty-one Years,” and therein is 
inſerted this Clauſe, And that the ſaid J. S. and his Aſſigns ſhall repair the Houſes when they 
ſhall be decayed; this is a good Covenant. | | | 
And ſo alſo it is where theſe or the like Words be inſerted amongſt other Covenants, And 
the Leſſee ſhall pay 10s. a Year Rent, or that the Leſſee ſhall not lien : Theſe ſhall be ſaid to 
be Covenants, unleſs it be in any ſuch Caſes where there is ſome other Means to inforce the 


doing of the Thing; as if in Caſe of the Rent there be a Clauſe of Diſtreſs, Re-entry or 


Nomine pænæ. Bret v. Cumberland, 14 Fac. B. &. 
And in all Caſes regularly where the Words that begin the Sentence are conditional, and 
have the Effect of a Condition, and do give another Remedy, there they ſhall not be con- 
ſtrued to make a Covenant, as in the Caſes of Condition before. | 
And yet if Words of Condition and Words of Covenant be coupled together in the ſame 
Sentence, as provided always, and it is covenanted, or the like; in ſuch Caſes the Words may 
be conſtrued to make a Covenant and a Condition both. - Bro. Covenant 21, 26. 2 Co. Crom- 
wwell's Caſe 69. Dyer 57, 130. | | 
lf a Man takes a Leaſe for Life by Indenture, and therein are inſerted theſe Words, It is 
provided that if the Leſſee dies within ſixty Years, that then his Executors and Aſſigns ſhall have 
the Land until the ſixty Years be ended, lo be accounted from the Date of the Indenture ; though 
this is not a good Leaſe, yet it is a good-Covenant. Dyer 150. Co. 155. 


If a Man makes a Leaſe for Years, and warrants it to the Leſſee, his Heirs and Aſſigns Leaſe, 


during the Term, or he that has Right to the Land confirms the Eſtate of the Leſſee for 


Years with Warranty ; this is not a Warranty, nor in the Nature of a Warranty, yet it ſhall 


be conſtrued a good Covenant in Law for the quiet enjoying of the Thing. Bro Covenant 38. 
Deſcent 30. 21 H. 7. 32... 1 : 

If the Lord grants to his Tenant, that he will not diſtrain him in ſuch a Part of his Land 

for his Rent; this ſhall be taken to be a good Covenant, by the Word Grant. Perk. $. 69. 


2. In Reſpe of the Matter or Subſtance of it. 


4 A Covenant to do any Thing that for the Subſtance and Matter of it is lawful ; or not to 
do any Thing that for the Matter of it is unlawful, is good ; as, 


If the Grantor covenants, that he is ſeiſed or poſſeſſed of a good Eſtate of and in the Thing 


which he grants, and has Power to grant it; that the Grantee ſhall quietly enjoy it; thac 


it is and ſhall be free from Incumbrances z that he will make further Aſſurance, if need be; 


that if the Grantee be evicted, he ſhall pay no Rent; that the Grantee ſhall pay a Rent; 
that he ſhall diſcharge all Dues, and ſave and keep harmleſs the Grantor; that he ſhall not 
alien the Thing granted, or if he do, that the Grantor ſhall have the firſt Refuſal thereof; 
hat he ſhall not do Waſte; that he ſhall have Houſe- boot and Hay-boot; that the Grantor 
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| Covenants, | 


Againſt Law. 


Impoſſible. 


or We ſhall .repair the old houſing, or build new; that he ſhall pay and diſcharge all 


Rents and Payments iſſuing out of the Land; that he ſhall not fell Trees; if he does, that 


he ſhall pay to the Grantor ſo much in Money for every Tree; that if he fells any Ucder- 
wood he ſhall fence it; that he ſhall make an Eſtate of Land; that he ſhall be quit of any 
Suit, Service or Payment; that he ſhall give ſufficient Security to 7.8. for 1001. Which he 
owes him; and all theſe and the like Covenants are good. 

And generally where Condition for the Matter of it is good, a Covenant comprehending 
the ſame is good alfo. 

But if the Matter required to be, ot not to be done by the Covetiant: be for the Subſtarce 
thereof unlawful, then is the Covenant void, and does not bind. 

And therefore if one covenants to kill or rob a Man, or the like, this Covenant is void. 

So if one covenants that he will maintain another in his Suits, or that he will appear in 
Inqueſts, or that he will break the 1 or that he will foreſtall Corn, or the like; theſe 
Covenants are void. | | 

So if one be Tenant in Few ſimple of 3 and! he covenants that he will not alien ir, 
this Covenant is void. So if a Man be a Tradeſman, and he covenants that he will nor uſe 
or exerciſe his Trade; this Reſtraint, if it be abſolute and continual, is void; but if it be ſub 
modo only, as that he ſhall not uſe his Trade at one Time, or in one City or Town only, 
this Covenant may be good. 
So if a Man be by Covenant t trage to ſow the Land which hath been uſed to be ſow- 
ed, and this be either abſolutely, or /ub modo, i. e. that if he ſows it he ſhall pay ſo much 
an Acre for it; theſe Covenants have been held to be void. Sed quere how the Law is now ; - 
for it ſeems the Statute of 29 Eliz. c. g. is diſcontinued. <2. 

If 4. owes Money to B. and B. owes Money to C. and B. maler a otter of Attorney to 
C. to ſue A. at his own Charge, and B. covenants with, C. that he will not releaſe the Bebt 
to A. in this Caſe although this be Maintenance i in C. to ſue at his own Charge, yet this f 8 


good Covenant, and not againſt Law. 
So alſo if a Dean and Chapter, or the like, corchint or renew a Leaſe contrary to the. 


Meaning of the Statute of 18 Elig. c. 11. this is a good Covenant. 

And if the Thing covenanted to be done be in the Nature of it impoſſible, the Cove- 
nant is void; as if a Man covenant to go. to Rome in three Days, or the like, ws COVE 
nant is void. 

So if a Man covenants to make a Feolfihent to 7 Wife; this Coventnt 3 is void. 

But if a Man covenant to make a good Eſtate of Land to her in Pee-ſimple, or other- 
wiſe, or to find her Maintenance, or to give her ſo much by the Year theſe are good 
Covenants. : 

And generally where the Matter being i in a Condition which makes the Condition void, 
becauſe it is againſt Law; thefe it being in a Covenant will make the Covepant void. 
If a Leſſor covenants with His Leſſee, that he ſhall and may have Houſe-boot, Hay-boor, 
Plough-boot, Sc. by the Aſſignment of the Bailiff of the Leſſor; this is a good Covenant; 
and yet it does not reſtrain the Power that the Leſſee has by the Law to take theſe Things 
without Aſſignment : But if the Leſſee covenants that he will not cut any Timber or Fuel 
without the Leave, or without the Aſſignment of the Leffor; this is a good Covenant, and 
reſtrains him; for in this and ſuch like Caſes the Rule i is, Modus S conventio vincun: legem. 
Dyer 19, 115. Shep. Touch. 163, 164. 

If an Obligee covenants with the Obligor, that he will not ſue him upon the Obligation, 
until Eaſter following; this is a good Covenant, but no Releaſe or Suſpenſion of the Debr. 


Deaux v. Jefferies, M. 36 & 37 Eliz. C. B. 21 H. 7.23. 
If there be Lord and Tenant of three Acres of Land, WWhiteacre, and two others, and 


2 the Lerd grants to the Tenant by Deed, that he will not diſtrain in J/þizeacre for his Rent 


or Services; this is a good Covenant, but does not determine the Seigniory. Perk. f. 69. 

If one Man grants a Mill within his Manor, and covenants for him and his Eleirs 2 
there ſhall be no other Mill ſet up within the Manor; this is a good Covenant. Fitz. 
Covenant 5. 

If one makes a Leaſe wherein are divers Covenants to be performed on the Part of the 
Leſſee, and after the Leſſee covenants, that if any of the Covenants be broken, the Leſſor 
ſhall enter upon the Land demiſed, and hold it till the Leſſee make him Amends for the 
Damage done by the Breach of the Covenant; this is a good Covenant, and that the Leſſor 
may take Advantage thereof accordingly. Fitz, Covenant 3. ; 

If a Man ſeiſed "of Land in Fee covenants to ftand ſeiſed of it to Uſes, and no Eſtate . 
ariſes by the Covenant; yet this may be good by way of Covenant, and give Remedy to 
the Covenantee in an Action of Covenant ; but with this Difference, If the Covenant be fu- 


ture; as where one covenants with another, that in Conſideration of a Martiage his Lands 
* . | 


Ch. 5. 5.38. © Covenants. 


| ſhall . remain or revert to his Son and Heir apparent; and to the Heirs of his Body 
on the Body 'of his Wife; in this Cafe the Covenantee may have a Writ of Covenant upon 


the Covenant; for if a Covenant be preſent, as that a Man and his Heirs ſhall from hence- 


forth ſtand and be ſeiſed to ſuch and ſuch Uſes, and the Uſes will not ariſe by the Law; in 
this Caſe no Action of Covenant will lie upon this Covenant; for this Action will never lie 
upon any Covenant, but upon ſuch a Covenant as is either to do a Thing hereafter, or that 
a Thing is or has heretofore been done, and not when it is for a Thing preſent z as when A. 
covenants with B. that his black Horſe ſhall be for ever after the Horſe of B. that is no good 


Covenant to give the Horſe to B. or to give him an Action of Covenant for him, but A. may 


= keep him ſtill notwithſtanding. Plow. 307, 308. 21 H. 7. 18. 27 H. 8. 16. 
If one mortgages upon Condition to re-enter upon Payment of an Hundred Pounds at a 
Day, and the Mortgagee covenants that he will not take the Profits of the Land until De- 


fault of Payment; this is a good Covenant, and the Mortgagee therefore may not meddle 


with the Profits until the Day of Payment come. 


(N) # What Fall be aid a good ebenen in Law, upon which an Action of C Covenant 


may be had, and what not. 


F one makes a Leaſe for Years of Land by the Words Demiſe or Grant, and there is not 
1 contained in the Leaſe any expreſs Covenant for the quiet enjoying of the Land; in this 
Caſe the Law doth ſupply a Covenant for the quiet enjoying of it againſt the Leſſor, and all 
that come in under him by Title during the Term; and upon this the Leſſee, his Executors, 
Adminiſtrators or Aſſigns, may have an Action of Covenant, if he be diſturbed; but where 
there is an expreſs Covenant in the Deed for the quiet enjoying of the Land, there the Law 
will not make this implied Covenant. Expreſſum facit ceſſare tacitum. _ 


And therefore this is not like the Caſe, where a Man makes a Leaſe for Life, by the Warranty. 


Words of Dedi & Conceſſi, or makes a Leaſe for Life by other Words, reſerving Rent (in 


which Caſes the Law creates a Warranty againſt all Men during the Life of the Leſſor) ; for 


if in theſe Caſes there be an expreſs Warranty in the Deed, yet this does not take away nor 


qualify the implied Warranty; but the Leſſee may make uſe of which of them he will, if ge 


be ouſted or evicted by one wat has an elder Title. 4 Co. 80. 5 Co. 17. 


© O) V. 2 ſeal or may have ha of a Covenant in Deed or Law, and 1 a 


Writ of Covenant upon the Breach of it, or not. 


A NY one who is Party to the Deed to whom 2 Covenant is made may take Advantage Party to the 
of it, but not a Stranger; for if A. covenants with B. to do an Act to C. who is no Deed nota 
Party to the Deed, and he does it not, B. and not C. muſt ſue him upon this Breach but Stranger. 


ſee the Statute poſt. p. 180. 


There are ſome Covenants, of which none call have Advantage but the Party or his Heirs. The Party ot 


42 El 3. 4. Noll. Abr. 520. 6 Vin. 390. 
Such as are knit to the Eſtate; ſecus of Covenants in Groſs. Palm. 558. 


If a Breach be made in the Time of the Covenantee, the Action mal be brought by his Executor. 


Executor though the Covenant was with him, his Heirs and Aſſigns only. Vent. 175» K 176. 


2 Lau, 26. 2 K. 831. 


Covenants of Inheritance ſhall deſcend to the Heir. And. 55. Palm. 558. 

As if an Abbot covenants, and has uſed Time out of Mind to ſing in the Manor of B. 
for him and his Servants, his Heirs ſhall have Advantage of this Covenant, if B. does not 
alien. Rell. Abr. 520. 6 Vin. 590. 

If an Abbot and Covent covenant to ſing for the Covenantee and his Heirs in ſuch a 
Chapel, his Heirs at all Times ſhall have a Writ of Covenant for the not doing thereof. 
5 Co. 18. Roll. Abr. 520. 6 Vin. 590, 

If a Man leaſes for Years, and the Leſſee covenants with the Leſſor, his Executors and 
Adminiſtrators, to * 1 and leave it in good Repair at the End of the Term, and the 

Leſſor dies, Fc. his Heirs may have an Action upon this Covenant; for this is a Covenant 
that runs with the Land, and ſhall go to the Heir though he is not named; and it appears 


that he was intended to e after the Death of the Leſſor, inaſmuch as his Executors, 


Cc. are named. 2 Lev. 
If a Feoffment be made in 1 ew. and the Feoffor covenants to warrant the Land, or other- 
wiſe, to the Feoffee and his Heirs; in this Caſe the Heir of the Feoffee ſhall take Advan- 
tage; as if 4. covenants with B. and his Heirs to enfeoff B. and his Heirs of Land, and B. 
dies before it be done, in this Caſe his Heirs ſhall take Advantage thereof, 

Vor. I. 3 D And 
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And if A B. and C. have Lands in Coparcenary, ad be purchaſe other Lands i in 4 
and they covenant each to other, his Heirs and Aſſigns, to make ſuch Conveyance to the 
Heir of him that ſhall firſt die of a third Part, as he ſh all Deviſe; in this Caſe the Heir, not 
the Executor, ſhall take Advantage of the Covenant. Dyer 338. 
Executors and Executors and Adminiſtrators ſhall take Advantage of inherent Covenants although " i | 
24S be not named ; and therefore, 

If A. covenants to do a Thing to B. and does not name his Executors or Adminiſtrators, 
and if it be not done, the Executors or Adminiſtrators of B. may have an Action of Cove- 
nant. for not doing of it; as if one covenants with J. S. to pay bim Money at Michaelmas, 
and does not ſay to his Executors, &c. and he dies before the Time; in this Caſe his Execu- 
tor or Adminiſtrator ſhall take Advantage of the Covenants and may recover the Money. 

317. F. N. B. 145. H. Dyer 112, 271. 

Grantees, Grantees of Reverſions ſhall have the like Advantage againſt en (by Action only) for 
Leſſees. any Covenant or Agreement contained in their Leaſe, as the Leſſors, the ir Heirs or Succeſ- 

ſors, might. 
And {> alſo ſhall Lsfſees againſt Gramecs of Reverſions (Recoveries in Value excepted) by 
the Statute of 32 H. 8. c. 24. And herein a Difference is taken between Covenants that are 
inherent, and Covenants that are collateral ; for the Covenants whereof Grantees by this Sta- 
tute ſhall take Advantage, are inherent Covenants, i. e. ſuch Covenants as concern the Thing 
granted, and tend to the Supportation of it; as where a Leſſee for Life or Years covenants 
with his Leffor and his Heirs to keep the Houſes demiſed in good Reparations, or the like, 
and after the Leſſor grants away the Reverſion of all or Part of the Houſes to 7. S. in this 

Caſe J. S. ſhall take Advantage for any Breach of the Covenant in his Time the 1 pea | 

was granted. 

But if the Leſſee covenants with his Leſſor and his Heirs to pay: Aim a Sum of Money, or 
make him a Feoffment, or the like, and then the Leſſor doth grant the Reverſion to J. S. 
in this Caſe J. S. ſhall take Advantage of the Covenant. Vide 5 Co. 18. 

If a Man leaſes Land to another by Indenture, this Covenant in Law, created by the Word | 

Demiſe, ſhall go to the Aſſignee of the Term, and he ſhall have Advantage of it. Roll. Abr. 

21 6 Vin. . 

PI If one by ©. leaſes a Houſe for forty Years, and che Leſſee covenants with the 

Leſſor, that he will ſufficiently repair the Houſe during the Term, and the Leſſor may enter 

every Year to ſee if the Repairs are done, and if upon View of the Leſſor it was repaired ac- 

cording to the Agreement, that then the Leſſee ſhall hold the Houſe for forty Years after the 
firſt Term ended, and the Leſſee grants to another Totum Intereſſe, Terminum & Terminos que 
tunc habuit in Tenementis, and after the firſt Term ends, the Aſſignee ſhall not take Be- 

nefit of this Agreement. Adjudged in Skern's Caſe, Trin. 3 Eliz, (Moor 27. pl. 88.) three 

Judges againſt Cailyn, who held, That the Poſſibility was inherent to the Land and Term; 

but the three Judges held the contrary, and that the Words would not carry the Poſſibility. 

to the Aſſignee; ſo that there was a Separation between the Term and the Poſſibility, and 
by Conſequence the Poſſibility {vide Moor 159. pl. 300. ) was determined, for that it could 

not ſtand in Groſs: And by all the Judges, That the Want of the Word Aſſigns upon the i 

Creation of the Covenant was immaterial; for if the Poſſibility was inherent, it would paſs | 

however. 

If Leſſee for Years covenants to leave the Houſes in good Repair at the End of the Term, 
and the Leſſor grants his Reverſion to another: Though this Covenant is not to be performed 
during the Term, yet for a Breach thereof the Grantee of the Reverſion may bring an Action 
and there cannot be a more apt Covenant to run with the Land. And the Covenant was in- 
ſtantly broken upon the Determination of the Term.  Cro, Eliz. 599, 600, 617.——Goulſ- 


17% 176. 
780 where the Leſſor covenants to make a new Leaſe at the End of the Term, and the Leſ- 


ſor grants over his Reverſion, &c. Moor 150. And. 82, 83. 

It A. leaſes Lands to B for 200 Years, and A. by the ſame Deed covenants for himſelf, 
his Heirs and Aſſigns, with B. his Executors and Aſſigns, that if B. is diſturbed for Reſpite 
of Homage, or inforced to pay eny Charge of Iſſues loſt, that he ſhall with hold ſo much of 
his Rent as he ſhall be inforced to pay ; and A grants his Reverſion to C. and B. Aſſigns the 
Term to D. D. may take Benefit of this Covenant againſt C. for it runs with the Land; ;z and 
in an Action for the Rent, D. may plead it in Bir. Cro. Car. 137. 

A. made a Leaſe for Years of Lands in Ireland, and the Leſſce covenanted to pay the Rent 
in London. A. aſſigned his Reverſion, and the Aſſignee brought Covenant in Londen for the 


Aſſignee, 


Rent. The Doefe adant pleaded to the Juriſdiction, that the Lands lay in Ireland; and on De- 
murrer the Plea held good; for this is a local Covenant, and adheres to the Land, The Leſ- 
| ſor could not have maintained this Action here, and the Aſſignee has it in the ſame Plight. 


It 


the Leſſor hadi it. Salk. 80. pl. 1. 3 Mod. 1 * Show. 191. Carib. 182. 


* 


Covenants. 


If A. by Deed enfeoffs B. of certain Lands, reſerving Rent, Fealty and Suit of Court, and 
by the ſame Deed grants, that if the Feoffce ſhall be diſtrained, vexed or charged for other 
Rents or Services, then he may enter and diſtrain for his Amends in other Lands: This is 
annexed to the Eſtate of the Land, and ſhall go with it to every Aſſignee. Moor 185. pl. 


Ch. 5. F. 8. 


If A. leaſes an Houſe to B. for Years, who covenants to repair, and that A. his Heirs and 
Aſſigns, may at all Times enter, and ſee in what Plight the ſame is; and if upon ſuch View 
any Default ſhall be found in the not repairing, and thereof Warning ſhall be given to B. his 
Executors, Cc. then within four Months after ſuch Warning ſuch Default ſhall be amended; 
and after the Houſe, in Default of B. becomes ruinous, and A. grants the Reverſion to C. 

| who, upon View of the Houſe, gives Warning to B. of the Default, Sc. If it is not re- 
| paired, C. may have an Action againſt B. as Aſſignee of 4. tho* the Houſe became ruinous - 
before C. was intitled to the Reverſion ; for the Action is not founded upon the ruinous 
Eſtate of the Houſe, but for not repairing within the Time appointed by the Covenant. 
Leon. 62. Moor 242. pl. 330. 3 1 
But an Aſſignee ſhall not have an Action upon a Breach of Covenant before his Time. 
s. Elia. 863. 3 Leon. 51, 2 Vm. 228. 5 
Yet he may upon a Breach after his Time, though his Eſtate is determined. Roll. Rep. 

Ae. Omen 1. 2 . 2 | | 
A Prior covenants with B. to ſing in a Chapel in his Manor of D. for him and his Servants, 
(in Fee, as it ſeems to be intended) the Aſſignee of the Manor ſhall have Covenant for a De- 
fault, 43 Ed. 3. 3. 5. 5 Co. 17. b. becauſe it is annexed to the Manor. 2 H. 4. 6. 5. 
Hut if the Covenant be to ſing in the Chapel of a Stranger, the Aſſignee ſhall not have Co- 
venant. 2 H. 4.6. 5 Co. 18. Co. Lit. 383. 4f 

Upon Equality of Partition, if one Coparcener covenants to acquit the other and her Heit 

of Suit, the Aſſignee of the Land ſhall have Benefit of this Covenant. 42 Ed. 3. 3. b. 

5 Co. 18. Co. Lit. 384. b. 385. a. OG +l. 1 
If A. ſeiſed of Lands in Fee, conveys it by Deed indented to B. and covenants with B. his 
Heirs and Aſſigns, to make any other Aſſurance, upon Requeſt, for the better Settlement 

of the Land, Sc. and after B. conveys it to C. who conveys it to D. and after D. requires A. 
to make another Aſſurance according to the Covenant, and he refuſes, D. ſhall have an Ac- 
tion of Covenant in this Caſe againſt 4. by the Common Law, as Aſſignee to B. Roll. Abr. 

321. 6 Vin. 392. „5 23222 3 
Regularly every Aſſignee of the Land or Thing demiſed ſhall take Advantage of inherent aggnee, 

Covenants ; as if a Covenant be, to have Eſtovers to burn in the Houſe demiſed, or to 

have Timber to repair, or if the Covenant be, that the Leſſor or Leſſee ſhall repair, or the 
like. | e : > | = | 

And therefore of theſe Aſſignees in Deed and in Law, Aſſignees of Aſſignees in infinitum Aſſignee of 
ſhall take Advantage, and Aſſignees of Executors or Adminiſtrators, Tenants by Statute or Aſſignee, and 
| Elegit, or after a Sale upon a Fieri Facias, a Huſband in the Right of his Wife; any one of * 5 
theſe and any other that ſhall come lawfully to a Term unto which ſuch a Covenant is incident, bye a”. 

although he be not named yet he may take Advantage of it. 3 Co. 17. Staple or Ele- 

If a Leaſe for Years be made to J. S. by the Words Demiſe or Grant, and the Leſſee aſ- git, &c. Huf- 


ſigns this over to J. D. in this Caſe J. D. may take Advantage of the Covenant in Law, and band inWife's 


bring an Action againſt the Leſſor, if he be diſturbed. 4 Co. 80. Dyer 257. Fitz, Cove- * 
tant 30. 5 5 | 5 5 | | | 

If 4 Leaſe for Yeats be made of Land, and the Leſſor covenants with the Leſſee and his 
Aſſigns to do or not to do ſomething; in this Caſe an Aſſignee by Word, or an Aſſignee by 
Deed, may take Advantage of this Covenant. 3 Co. 63. F. N. B. 145; | 

If two Coparceners make Partition of Land, and one of them covenants with the other Alienee. 
to acquit her and her Heirs of a Suit that iſſued out of the Land, and the Covenantee aliens 
her Part to a Stranger; in this Caſe the Alienee ſhall have the ſame Advantage for Acquittal of 
the Land as the Covenantee had. | 3 | * 

So if A. be ſeiſed of the Manor of B. whereof a Chapel is Parcel, and a Prior, with the Vendee or 


Conſent of his Covent, had covenanted with A. and his Heirs, Lords of the Manor, to cele- Aflignee. 


brate Divine Service in the Chapel; and after A. had ſold the Manor; in this the Caſe the Ven- 
dee or Aſſignee of the Manor ſhould have had the ſame Advantage of the Covenant the Ven- 
dor had. But if the Lord had fold the Chapel, the Aſſignee of the Chapel ſhould not have 
Advantage of the Covenant, And if the Covenant be to ſay Divine Service in the Chapel of a 
Stranger; in this Caſe the Aſſignee of the Manor in which the Chapel is ſhall take Advan- 
tage of the Covenant. Co. Lit. 385. 5 Co: 23, 18. | | | 
If a Leaſe be made of Land to a Huſband and Wife for Years, and the Leſſor enters Huſband and 
vpon the Land and puts them both out, or the one of them after the Death of the other; Wife. 
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Covenants. 


Vaugh. 39. 
Styl. 326. 
Mod. 192. 
Show. 284. 
Salk. 185. 
Vent. 10. 
Sid. 401. 


in this Caſe both of them whilit they both live, and the Survivor after the Death of one of 
them, may have this Action of Covenant upon the Covenant in Law. | = 
So if a Wardſhip be granted to a Woman by Deed, and ſhe takes a Huſband, and dies, 


the Huſband ſhall have Advantage of this Covenant in Law made by the Word Grant, if he 


be diſturbed. So if one by the Words Demiſe or Grant leaſes Land to a Woman Sole for 
Years, who takes a Huſband, and dies; in this Cale if the Huſband be diſburbed he ſhall 
take Advantage of this Covenant in Law. 5 Co. 17. Dyer 257. 47 Ed. 3. 12. 


By Stat. 32 H. 8. c. 34. after reciting, That whereas divers had leaſed Manors, &c. or other 
Hereditaments, for Life (a) or Lives, or Years, by Writing, containing certain Conditions, Cove- 
nants and Agreements, as well on the Part of the Leſſees and Grantees, their Executors and A 
figns, as on the Part of the Leſſors and Grantors, their Heirs and Succeſſors; and whereas by the 
Common Law, no Stranger to any Condition or Covenant could take Advantage thereof, by Reaſon 
whereof all Grantees of Reverſions, and all Grantees and Patentees of the King of Abbey Lands, 
could have no Entry or Action for any Breach, &c. it is enacted, That all Perſons, Bodies Politic, 
their Heirs, Succefſors and Aſſigns, which have or ſhall have any Grant of our ſaid Lord (b) the 
King, of any Lordſhip, &c. Rente, Tithes, Portions, or other Hereditaments, or any Reverfion © 
thereof, which belonged to the Monaſteries, 8c. or which belonged to any other Perſon, &c. and 
alſo all other Perſons, being (c) Grantees or (d) Aſſignees (e) to or by our ſaid Lord the King, or 
to or by any other Perſon or Perſons, and the Heirs, Executors, Succeſſors and Aſſigns of every of 
them, (f) ſhall and may have (g) like Advantage, by Entry, for Non-payment of Rent, or for do- 
ing Waſte or (h) other Forfeiture ; and the ſame Remedy by (i) Action only for not performing 
other Conditions, Covenants and Agreements contained in the ſaid Leaſes, againſt the Leſſees and 
Grantees, their Executors, Adminiſtrators and Aſſigns, as the (k) Lefſors and Grantors, their 
Heirs or Succeſſors, ought, ſhould or might have had at any Time or Times, &c. 5 

And by the fame Att it is enafted, That all Farmers, Leſſees and Grantees of Lordſhips, &c. 
Rents, Tithes, Portions or otber Hereditaments, for Years, Life or Lives, their Executors, Admi- 
niſtrators and (I) Aſſigns, ſhall and may have like Action and Remedy againſt all Perſons, Bodies 
Politick, their Heirs, Sueceſſors and Aſſigns, which by Grant of the King, or other Perſons, ſhall 
have the Reverfion of the ſame Lordſbips, &c. ſo letten, or any Part thereof, for any Condition, 
Covenant or Agreement contained in their Leaſes, as the Leſſees, or any of them, might and ſhould 
have had againſt the Leſſors and Grantors, their Heirs aud Succeſſors ; Recovery in Value, by 
Reaſon of any Warxanty in Deed or Law only excepted. N V 5 


(a) It extends not to Gifts in Tail. Co. Lit. 215: a. Cro. Eliz. 863. 

(b) It extends to his Succeſſors though not named. Co. Lit. 213. 4. | 

(e) It extends to Grantees of Part of the Eſtate of the Reverſion, Sc. Co. Lit. 215. 4. 
Godb. 162. Roll. Rep. 8o. Owen 151, 152. 2 Bulſt. 18 1. But not to Grantees, c. of 
the Reverſion in Part of the Land. Co. Lit. 215. a. Cro. Eliz. 833. Moor 98. pl. 241. 
Nor to Grantees by Fine till Attornment, for it muſt be intended of ſuch only as have had all 


Ceremonies by Law requiſite. Co.215. 4. 5 Co. 112, 113. Hob. 178. It extends to him 


Bridg. 130. 


that comes in by Limitation of an Uſe, though in de Poſt; for coming in by the Act and Li- 


mitation of the Party, he is a ſufficient Grantee, &c. within the Statute. Co. Lit. 215. a. B. 


Moor 98. pl. 241. 4 Leon. 27, 29. But it does not extend to ſuch as come in merely by Act 
in Law, as the Lord upon an Eſcheat, Alienation in Mortmain, Sc. Co. Lit. 215. b. Nor 
to him that is in of another Eſtate. Moor 876. pl. 1228.——'f a Copyholder by Licence 
of the Lord leaſes for Years, Cc. and after ſurrenders the Revetſion to the Uſe of another in 
Fee, who is admitted, yet he is not a Grantee, &c. within the Act, for he is not privy to the 
Leaſe made by the Copy holder, nor in by him, but may plead a Grant of his Eſtate imme- 
diately from the Lord. 7elv. 222. Cro. Jac. 205. & vide Cro. Car. 25, 44. Hob. 178. 
But in 3 Lev. 326. it is adjudged, that ſuch Surrendree may have an Action of Covenant by 


this Act. | 


(d) Leſſee for twenty Years leaſes for ten Years, and his Leſſee covenants, Sc. and the 
firſt Leſſee grants his Reverſion: This Grantee is a ſufficient Aflignee within the Statute. 
Moor 525: pl. 694. Cro. Eliz. 649, 599, 617. Moor 527. pl. 695. Goulſ. 175. & vide 
Godb. 161, 162. | | 2 ED ͤ T 

(e) Though after Breach and before the Action brought their Eſtate determines. Roll. 
Rep. 80. Owen 151. 2 Bult. 281. „ ND 1 . 5 

f) Whether this does not imply that the Grantor ſhall not, Dubitatur, 3 Lev. 155. & vide 
Sid. 402. | 1 | . | „„ . 

(g) But he ſhall not take Advantage of a Condition before he has given Notice to the 
Leſſee. Co. Lit. 215. 5 Co. 113. &. Secus of a Covenant. Goab. 262. Cro. Jac. 476. 


«is (h) * 


5 


Ch. 5. 6 * nee 2 397 
h Viz. By 3 wha Condition incident! 3 Reverſiony as , on 5 [Benefit 
of the Eſtate, as for doing Waſte, not keeping Houſes. iv Repairy Ac. and net far tbe Pa 
ment of any Sum in Groſs, Delivery of Corn, &c. ſo as other Forfeiture, ſhall, hentakeni fo 
bother Forfeitures, like to theſe Examples, viz. Payment of Rent, and not doing. Waſte, 4 
which are for the Benefit of the Reverſion. Co. Lt. 215. 5. & vide 5'Co. 18. Meer 159, 
243. Pl. 382, 876. pl. 1228. Ouen 41. And. 82, 83. J. Raym. 250 Sand., 189. W if r 
the Proviſo be to enter for Non · payment of a Rent or groſs Sum by way of Fine, the mr. : 
tee of the Reverſion ſhall not take een of 1 _ _ re Condition cannot be e 8 0 
Styl. 316. eite 
"4% The Privity of Action is Wandesse and it may hs; [brought in the Coup atere the 
Covenant was made, op the Lands lie 4 in another, Sand. 2 37. Si. oo Lev. 259 


Vent. 10. & vide 3 Mod. 31 
(k) Therefore if the ke of the Maren before Ae bargains; * ſells to 


another, to whom the Leſſee attorns, the Bargainee may, &c. though his Bargainot chuld 
not. 5 Co. 113. 4. A. deviſes) to B. for Years, rendring Rent; upon Condition tal re- 
enter for Non- payment, and after deviſes the Reverſion in Fee to another, and dies ; the 
Deviſee may take Advantage of the Condition, though there was never any: Reverſions Se. 
in the Deviſor. 2 Leon. 33. 

(1) But if Leſſee for thirty Fears leaſes to andther for ten Years, he is no Anse wich 
the Statute, for he is not ae ene n N bee 93. pl. go £1 nine 


| v6.97 If A 11 a ee 1. 1 
55 (r) Who fon Il be 3 * 5 by' a Chile and againſt = 2 Writ Y 
| Covenant lies, and where, or net. 
| e all thoſe who ſeal, and deliver the Deed, and. are named Py bond by: 00 Parties. 
A. ſ tt tant be collateral or inherent; are 
bound by yy the Covenant coptained in che L ee 1 ald t therefore if Heirs, Executors, "Adi. Hein Exetu: 
niſtrators or Aſſigns be named in the Covenant, "for the moſt pa they are bourid by the Co- — 


| yen ant; and in Caſes of inherent Covenants alſo, where a Man covenants for himſelf on fam. 
def does not name his Executors and Admin N of either of them, they are bound 


00 ay. be charged by f Coyen at notwith and 
15 ay be 5, aſes 8. Comer is 1 alſo fob Fong, Covenants; and in moſt ſt Cafes of in? 


* "Co nants that tend to the Support of the Thi ranted; (in reſpect of which'it is 
| ed the L 2 li the aer 4 ſy hd have the N * Po be 


1 


Wage penile,” exce i he Hiirs be ed by the Died 450 25 Nas, an | Heir - ſhall 4 
| fire be bound | or AMES in any Caſe by a Deed. | 4 
And therefore i it is, that if the Leſſee for Years be ouſted any * but the Heir ö 4 
himſelf, no Action of Covenant ih ie aga joſt the Hen pes 177 be r Cg... ; 

nant wherein and whereby the I = flor and his RH Fes, are bay Fe be ouſt ed by the ö 
Heir him elf, it ſeems an Action 1 ovi ant Vin 1 ral 15 han and' yet if * be ouſted | 


by an elder Fitle from * e „conti 13 for it 15 8 ale the Heir all not de e charged, | 


5 Co, 17. Bro. Covenant 38. 4 z 6. 32. Dyer 257. Fitz, Covenant 31. 
In every, Caſe where the Te ator is bound by a Covent rhe. 5 or 21550 be bound E, ecutor. 
by it, if it . NPE. be dhe Er by his Degth, v7; i it 94 5 by the Per- 
ſon of the re th e 4 20 canngt peform e 24” Dj oy 4 1 '# 


48 Ed. 3. 2. & vide 
I A. be LAs 1.90 the ee to B. in F Fee! ar 17 75 95 Tha dae dem 
to C. for fifteen ears, and after A. dies, and B. enters upon C. 70 C. 1 ave” a 


of Covenant againſt the 1 o cher of A. for the Coyenant was 9 0 the Term, 4 | | | 
determined by the De ath of enant for A Aud. 12. adjud And in 257. 3 
the ſame Point is adjud, d by. hrs E Jocge⸗ one, who Reicht A de the '« 5; ers, J 
cCauſe the Leaſe was. by i the Ke 1 2 of 2a 405 er of L i We py br he fl | 
e tere erfitattm. in BY 2 A fa = 

Point is adjud ed, 2 at 9 5 1 


So if Tenant in Tail demiſes and dies uithour Ifſve. MM 12. 1 9. 2 Eliz, 
137. vide Lit. Rep. 334. e e f a 4 
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Executors, 
Adminiſtra- 
tors. 


Aſgnees or | 
Grantees. 


© he, may. Dy: 257 


So if the Leſſee had granted, . bargained and:fold all his Eftate to another, admitting that 
by theſes Words 4 Warranty was implied, yet it determines with the Eſtate. Cro. Elix. 157. 
I a Man covenants that A. ſhall-ſerve B. as an Apprentice: for ſeven Years, and dies; if 
A. departs within the Term, a Writ of Covenant lies againſt the Executor of the Covenantor 
without naming. Roll. Abr. 519. 6 Vin. 382: 7 5 EY 

If a Mah covenants for himſelf only to pay Money, build a Houſe, or quiet enjoying, or 
the like, and he does nat ſay in the Covenant, his Executors, Adminiſtrators, &c. yet hereby 


his Executors and Adminiſtrators are bound and ſhall be charged. 


And yet if a Leſſee for Years covenants for himſelf to repair the Houſes demiſed, omitting 
other Words; he is bound to repair only during his Life, and the Executors or Admini- 
ſtrators are not bound... + 15 33 | 

So if a Leſſor covenants for himſelf only, to diſcharge the Leſſee of all Quit-Rents out 


of thei Land; this Covenant is only Perſonal; and ſhalt bind the Covenantor only during 


his Life. Barn bg: TCC HSE ; SIS «| 
But if in+theſe Cafes the Words during the Term be added in, the Covenant, as if a Leſſee 
covenants for himſelf to repair the Houſes during the Term; in. theſe Caſes the Executors 
and Adminiſtrators alſo will be*charged after his Death. 10. 7. 10. Dy. 19, 14. Bro, 
Covenant 50. Dy. 114, | JJ D=StoOlies! | ol ot 

If a Leſſee be ouſted by one that has Title, an Action of Covenant will lie for this Ouſter 
againſt the Executor or Adminiſtrator, upon the Covenant in Law, if he were put out io the 
Life-time of the Leſſor, and not otherwiſe; for if Tenant for Life by the Words Demiſe or 


Grant makes a Leaſe for Years, and dies, and after he in the Remainder enters and puts 


out the Leſſee for Years; io this Caſe he. cannot upon this Covenant in Law charge the 
Executors or Adminiſtrators of the Leſſor; but upon expreſs Covenant for quiet enjoying 


. rg, 5530 1 n bas dit of cod fi rigs gt 
In ſome Caſes'an Aſſignee well be charged. though he be pot pamed,' and in Joe Ciſes | 


he ſhall not be charged though he. be named, and in ſome Caſes he ſhall*be, charged when 


he is named 3 as when the Coyenant extengs to a Thing jn aht. Parcel of the Demiſe, there 
the Thing to be done is appurtenant' & quodammedo annexed to the Thing, and ſhall bind 
the Aſſignee though he be. not expreſly named; as a Covepant to repair, Sc. But if the Co- 
venant be annexed to a Thing not x eſſe be ore, but de novo to be erected on the Thing; as 
to ſet up a new Houſe, or, the like; in this Caſe it will not bind the Aſſignees unleſs they 
RTP. ⁰⁰y EEE ro 
And if the Covenant be to do a Thing merely collateral; in that Caſe it will not bind the 


Aſſignees although they be named expreſly. 


. Alſo when a Contract is Perſonal only, and a Man binds himſelf and his Aſtiens; his Af. 
ſigns ſhall not be bound: hereby: As if one demiſes Sheep or other Stock of Cattle, or any 


other perſonal Goods. for any Time; and the Leſſee covenants for him and his Aſſigns, at 


Executors. 


Aſſignees. 


the End of the Term, to deliver them in as good Plight as they were at the Time of the 
Demiſe, or ſuch 3 Price for them, and the Leſlee aſſigns them; in this Caſe the Covenant 
will not bind 'the Aſſignee, but the Executors and Adminiſtrators of the firſt Leſſee are 
bound hereby....:... ...... .,-: 1 8 „„ os 9 5 
So if one demiſes a Hopſe and Land with a Stock, or Sum of Money for Years, rendring 
Rent, and the Leſſee covenants for him and his Agheq & deliver the Money' at the End 
of the Term in this Caſe. an Aſſignee ſhall, got be bound by this Covenant, as the Execu- 
tors and Adminiſtrators-of the Jeſſee, ſhall. 5 Co. 16. Tn r INN 
If a Leſſee covenants to repair the Houſes demiſed, or to diſcharge the Leſſor De omni- 


| bus. aneribus circa terram, or the like; in theſe Caſes and ſuch like, although Aſſignees be 


others that ſha 


0 9 £ 


not named in al Covenant. yet Aſſignees and Aſſignees of Aſſignees in infinitum, and all 


Caſe the Aſſignee ſhall be charged with the Nomine pane. Thin v. Cholmley, 36 Eliz. C. B. 


come to the Land by he AS of Law, or by the Act of the Parties, ſhall 
be bound and charged by the Covenant. 5 Co. 17. Dyer 27. Bro. Deſcent 50. Es 
If a Leſſee covenants for him and bis, Aſſigns to build a new, Houſe upon the Land | 
demiſed within ſeven \ Years, and the Leſſee aſſigns it over; in this Caſe the Aſſignee is 
chargeable . # J) ĩ 
But if a Man covenants for him and his Aſſigns to make a Feoffment, Obligation, or the 
like; in this Caſe, the Alſgncs ſhall noe: e charged alchobgh he be named. 
And if the Lęſſee covenants for himſelf,. of for bimſelf, bis Executors and Adminiſtrators 
only, to build a new Houſe, upon the Land demiſed, and the Leſſee aſſigns over the Land; 
in this Caſe the Aſſignee is not bound by this Covenant: e 5 

If a Leaſe be made rendring Rent, and if it be in Arrear, that the Leſſee, his Executors 


and Aſſigns, ſhall forfeit 35. 4 d. Nomine pene, and the Leſſee aſſigns the Term; in this 


i: 


WV 


We On - Covenants, == 


If a Man leaſes for Years, and the Leſſee covenants in this Manner: Proviſo ſemper & Affgnee ichs 
pred J. the Leſſce does covenant that he will repair, maintain and ſuſtain the Houſes upon out naming. 
the Premiſſes, Ad omnia tempora neceſſaria, during all the ſaid Term; and after the Leſſee 
_ aſſigns over the Term: The Aſſignee ſhall be bound by this Covenant to repair the Houſes | 
doring the Life of the firſt Leſſee, though the Aſſignee be not named, becauſe the Covenant 
runs with the Land, being made for the Maintenance of a Thing in eſſe at the Time of the 
| Leaſe made. Roll. Abr. 521. 6 Vin. 403. Cro. Eliz. 457, 552, 553. Moor 399. 5 Co. 24: 
When a Covenant extends to a Thing in eſſe, Parcel of the Demiſe, it is guaſ annexed 
to the Thing demiſed, and runs with the Land, and ſhall bind the Aſſignee, though not 
expreſly named. 5 Co. 16. b. & vide Godb, 250 : | HS 
But the Aſſignee ſhall not be charged in a Writ of Covenant for any Breach after the 
Death of the fiſt Leſſee, inaſmuch. as it is Perſonal to the Leſſee himſelf. Bid. 
If A. leaſes for Years to B. and B. for himſelf, his Executors and Adminiſtrators, cove- 
nants with A. to build a Wall upon Part of the Land demiſed, and after B. aſſigns : The 
Aſſignee is not bound by this Covenant; for the Law will not annex the Covenant to a 
Thing not in efſe. 5 Co. 15, _ 1 85 | e 3 1 
But if B. had covenanted for him and his Aſſigns to build the Wall, Cc. this would have 
bound the Aſſignee, becauſe it is to be done upon the Land, and the Aſſignee is to have the = 
Benefit thereof. J7bid. I gr Ss 175 | . | 
And if a Leſſee covenants for him and his Aſſigns to build in ſuch a Time, and after the 
Time expired he aſſigns, it ſhall not bind the Aſſignee, becauſe broke before the Aſſign- 
ment; aliter if broke after. Salk. 199. Pl. 6. | 3 N 8 
But though the Covenant be for him and his Aſſigns, yet if the Thing to be done be 
merely collateral, and no way concerns the Thing demiſed, the Covenant ſhall not bind the 
Aſſignee; as if it be to build an Houle upon other Land of the Leſſor, or to pay a colla- . 4 
teral Sum. 5 Go. k5. (Gre. Tat. 439 4 | | | 
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But if a Man demiſes Sheep, or, other perſonal Things, for a certain Time, and the Leſſee 


covenants for him and ,his Aſſigns, at the End of the Term, to deliver ſuch Sheep, &c. ? 
or the Price of them, and the Leſſee aſſigns them over; the Aſſignee ſhall not be bound 
by the Covenant, for it is but a perſonal Contract; and there is not ſuch. Privity as between 
Le ſſor and Leſſee of Land and his Aſſigns. 5 Co. 16. b. 17. 4. . | 
So if a Man leaſes Land for Years, with a Stock of Cattle, and the Leſſee for him and 
his Aſſigus covenants to deliver the Stock at the End of the Term. 5 Co. 17. . 
If Leſſee for Years, for himſelf, his Executors and Adminiſtrators, covenants with his 
Leſſor to leave fifteen Acres every Year for Paſture, abſaue Cultura, and after the Leſſee 
aalligos: The Aſſignee, though not named, muſt perform the Covenant, becauſe it is for the 
| Benefit of the Eſtate, according to the Nature of the Soil; but a collateral Covenant, as to 
build de novo, Sc. ſhall not bind him unleſs named. Cro. Fac. 125, _ 5 
If A. demiſes to B. ſeveral Parcels of Land, and the Leſſee covenants for him and his Where Co- 
Aſſigns to repair, &c. and after the Leſſee aſſigns to D. all his Eſtate, in Parcel of the Land venant lies 
gemiſed; ard after D. does not repair that to him aſſigned : The Leſſor may have an Action ?gainit the 
of Covenant againſt the Aſſignee. Roll. Abr. 522, 6 Vin, 411, Becauſe this Covenant is Agnes. 
diviſible, and follows the Land with which the Defendant is chargeable by the Common or 
- Statute Law. Cre. Car. 221, 222. Jones 245. 5 ä 
So if che Leſſor had granted the Reverſion of Part to one and of other Part to another, 
they might have brought an Action of Covenant. Lev. 109. Sid. 157. T. Raym. 80. 
Againſt Aſſignee of Leſſee for Years, who was Adminiſtrator, and held good. Salk. zog. 
If a Man leaſes for Years, and the Leſſee covenants for him and his Aſſigns to pay the 
Rent fo long as he and they ſhall have the Poſſeſſion of the Thing let; and the Leſſee aſſigns, 
the Term expires, and the Aſſignee continues the Poſſeſſion afterwards: An Action of Co- 
venant will lie againſt him for Rent behind after the Expiration of the Term; for though he 
is not an Aſſignee ſtrictly according to the Rules of Law, yet he ſhall be accounted ſuch an 
Aſſignee as is to perform the Covenants, Shy. 407. | No: 
li a Man leaſes for Years, rendriug Rent, and the Leſſee covenants for him and his Aſſigns 
to repair the Houſe during the Term, and after the Leſſee aſſigns over the Term, and the 
Leffor accepts the Rent from the Aſſignee, and after the Covenant is broke: Notwithſtanding 
the Acceptance of the Rent from the Aſſignee, yet an Action of Covenant lies againſt the 
firſt Leſſee, for the Leſſee has covenanted expreſly for him and his AMgns; and this per- 
ſonal Covenant cannot be transferred by the Acceptance of Rent. Roll. Abr. 522. 6 Vin. 412. 
it a Leſſee covenants that he and his Aſſigns will repair the Houſe demiſed, and the 
Leſſee grants over his Term, and the Aſſignee does not repair it: An Action of Covenant. 
lies either againſt the Aſſignee at Common Law, becauſe this Core with the Land, 
or it lies againſt the Leſſee, at the Election of the Leſſor. Bid. & Jones 223. | 


| 
| 
| 
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He 


He may charge both, but Execution ſhall be only againſt one of them; for if he takes 
both in Execution, he who is laſt taken may have an Audita Querela. Cro. Jac. 523, 
I A. leaſes to B. rendring Rent, and B. covenants to pay it, and after B. aſſigns to C. 
and A. grants the Reverſion to D. and D. after accepts Rent from C. yet for Non- pay ment 
at another Day, D. may have an Action againſt B. it being upon an expreſs Covenant. 
; And in of the Caſes before where a Covenant is broken, an Action of Covenant may be 
brought. But herein Note, that howfoever Aſſignees are chargeable upon a Covenant, yet 
the Leſſee himſelf is not hereby diſcharged ; but the Leſſor or Grantee of the Reverſion 
Election. hath Election to charge which of them he will. 8 N | | _— 
And therefore if a Leſſee covenant for bim and his Aſſigns to repair, and the Leſſee aflign; 
in this Caſe the Leſſor may have his Action of Covenant againſt either of them. hp 
And: if a Leſſee covenants for him, his Executors, Adminiftrators and Aſſigns, to repair 
the Houſes deviſed, and he in Reverſion grants away his Reverſion, and the Leſſee aſſigus 
his Eſtate: In this Caſe although the Gtantee of the Reverſion has accepted the Rent of the 
Aſſignee of the Term, yet he may ftill have an Action of Covenant againſt the Executor of 
the [effec upon this Covenant, | | | | Oe 1 
So if a Patentee covenants for him and his Affigns to repair, and he affigns, the King 
may have his Action againſt either of them. Bret v. Cumberland, H. 16 Fac, B. R. 
If 4. and B. covenant for themſelves jointly, without more Words; the Covenant is 
joint, and one of them cannot be charged without the other; but if they covenant for them- 
ſelves ſeverally, the Covenant is feveral, and they may be ſued apart; and if they covenant 
Jointly. and feverally, then the Covenant is joint and feveral, and they may be ſued either 


* 
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way at the Election of the Covenantee. 5 Co. 23. 


Hosband and If a Feoffment or Leaſe be made to two, or to a Man and his Wife, and there are divers 
Wife. Covenants. in the Deed to be performed on the Part of the Feoffeęs or Leſſees, and one of 
them does not ſeal, or the Wi 1 r does not ſeal during the Coverture, and he, or ſhe 
that does not ſeal, notwithſtanding accepts of the Eftate, and gccypies the Lands conveyed. 
or demiſed : In theſe Caſes, as touching all inherent Covenants, as for Payment of Rent, and 
the Acceſſaries thereof, as Clauſes of Diſtreſs, of Re- entry, of Nomine pænæ, Reparations, 
and the like, they. are bound by thefe Covenants as much as if they do feal the Deed. 
So if a Leaſe be made to A. for Years or Life, the Remainder to J. S. in Fee, and there 
is a Rent teſerved ; or there be divers Covenants on the Part of the Grantees, and J. S. never 
ſeals the Deed. or, Counterpart; yet if in this, Caſe he accepts the Eſtate after the Death of 
A. he muſt pay the Rent, and perform all the Covenants that are inherent, 
So alſo if there be Covenants in the King's Patent to be performed on the Part of the 
Patentee; as if there be this Claufe in the Patent, And that J. S. (the Patentee) ball repair 
the Houſe when it is decayed; the Patentee is bound by, this Covenant, and all ſuch like Co- 
venants. But Quere of collateral Covenants in the firſt Caſes, for therein it ſeems the 
| Feoffee or Leſſee is not bound, 5 55 
And yet it is ſaid, that if an Indenture be made between A of the one Part, and B. and 
Ce. of the athet Part, and therein there is a Leaſe made by A. to B. and C. on certain Con- 
ditions, and B. and C. are bound to A. by the Indenture in 207. to perform the Conditions, 
and B. only ſeals the Deed, and not C. yet in this Caſe if C. accepts of the Eſtate, he is 
bound by the Covenants; and one of them cannot be ſued without the other whilſt they 
are both living. Qui ſentit commodum fentire debet & onus. Et tranſit terra cum onere. 
Co. Lit. 231. Dy. 13. Bro. Covenant 6. Det. 80. & Bret and Cumberland*s Caſe, Paſ. 
1 ; . | | ; 
How and in 1 * ſhall not be bound by his Covenant, unleſs for Neceſſaries; or by Covenants in In- 
what Caſes an denture of Apprenticeſhip. _ 5 8 5 „ 
Infant ſhall be Now Infant fhall be bound by his Contract for Neceſſaties, viz. Diet, Apparel, Learning, 
cound by or and neceſſary Phyſick z therefore it was adjudged in Dole and Copping's Caſe, the Covenant 
ol an Infant to pay Money for the curing him of the Falling-ſickneſs, is good. 


Grantees. 


Patentees. 


„ In 2 Roll. Rep. 271. If Infant have Houſes, it is neceſſary for him to have them 5 repair, 
and yet Contract to repair does not bind him; no Contract binds him but what concerns his 
own Perſon. | 55 | | | 


If Infant promiſes another, that if he will find him Meat and Drink, and pay for bis 
Learning, that he will pay him 571. per Ann. an Action lies on this Promiſe ; and although 
it is not mentioned what Learning it is, yet it ſhall be intended that that is fit for him, 

until it be ſhewed to the contrary of the other Part. Roll. Abr. 729. g Vin. 3822 

Learning, though it be not neceſſary de eſſe, yet it is fo de bene effe; 2 emne quod eſt utile 

eft aliquando neceſſarium. Co. Lit. 172. Palm. 528. | my FR” 


Bue 
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c „ „ . Covenants. 


But a Contract for Dancing is not binding. : | | 
It was a Queſtion in Mhbittingbam and Hill's Caſe, Whether an Infant's buying of Neceſſa- 
_ ries to maintain his Trade were binding, or not? Error of Judgment was brought in Shrew/- 
bury, in Aſſump/it to pay ſuch a Sum for Wares fold. Defendant pleads he was within Age 
at the Time of the Wares being fold. Plaintiff proteſtando, that he was not within Age, Pro 
placito ſaith he bought them pro neceſſario victu & apparatu, & ad manutenentiam familiæ ſue. 
| Defendant rejoins, that he kept a Mercer's Shop at Salop, and bought thoſe Wares to ſell 
again, and traverſes that he bought them pro neceſſario vittu & apparatu. Plaintiff demurs, 
for whom it was adjudged. Error was aſſigned in Point of Law, that ſuch Buying ſhall not 
bind an Infant: And per Cur,* His buying to maintain his Trade, though he gets his Liveli- 
hood by it, ſhall not bind him. Cro. Zac. 494. | | 
But if an Infant is Houſe-keeper, and buys Neceſſaries for his Houſhold, it ſhall bind him. 
Keb. 387. „ | | | | | | 
| l It was ſaid by Coke, arguendo in Stone and Withypool's Caſe, Leon. 1 13. in Debt againſt an In- 
fant on Contract for Neceſſaries, the Plaintiff ought to declare ſpecially, ſo as the whole Cer- 
tainty may appear; upon which the Court muſt judge if the Expences were neceſſary or con- 
venient, or not, and alſo upon the Reaſonableneſs of the Price. But in Ruſſe! and Lucy's 
Caſe, Keb. 38 2. and Lev. 86. the Particulars are needleſs to be ſet forth. It muſt be averred 
in the Declaration, that the Clothes were for his own Wearing, and that they were convenient 
and neceſſaryj. SP . e 8 | 
An Infant and another of full Age covenant one againſt the other; the Covenant of the Per- 
| ſon who is of full Age ſhall bind him. Sid. 446. | | 
In Covenant to inſtruct an Apprentice, or cauſe him to be . in the Trade of a 

Sadler, and to find him Meat, Drink and Lodging during the Term. The Plaintiff ſhewed 


the Teſtator's Death, and that ſuch a Day he was turned out of Doors by the Defendant, es 


fic conventionem fregit in hoc, (vix.) in not inſtrufting him, &c. Defendant demurs, becauſe 
it is a perſonal Covenant, and diſcharged by Death, and cannot be aſſigned : But all the 
Court inclined, had it been only to inſtruct, it had been diſcharged, but being complex to 
inſtru and find Meat, it is not; and if it were, yet the Breach is ſufficiently aſſigned, if 
either Part be true, as here in turning him out. Judgment pro Quer'. Keb. 820. | 


( Q ) What ſhall be accounted real Covenants that run with the Land, or ſhall affect 


the Aﬀſets only. 


A Covenant to repair the Copyhold Eſtate runs with the Land aſſigned by Common Law; 
1 and Aſſignees of the Reverſion of Copyhold Lands ſhall be within the Statutue of 32 H. 
„. . 34, Fide Ui. 8 | 8 1 
See before Letter (D), for Covenants real and perſonal. | 

A Bill in Exchequer was brought to ſubject the Defendant's Lands to the Payment of a 
Fiee- Farm Rent; for that the Duke of N. who had in his Hands both the Plaintiff's and De- 
fendant's Lands, ſubject (inter alia) to the Payment of this Rent, had granted the Plaintiff *s 
Lands unto one under whom the Plaintiff claims, and covenanted that theſe Lands ſhould be 
diſcharged of the Rent ; upon which Covenant the Plaintiff ſought Relief, and would have it 
to be as a real Covenant running with the Land, and charge the other Land with the whole 
Rent: But per Cur”, It is no more than an ordinary and perſonal Covenant, which muſt 
charge the Heir only in reſpect of Aſſets, and not otherwiſe. And the Bill was diſmiſſed. 
Hard. 87. 5 | 1 | | 

Where by the Grant or Deviſe of the Reverſion the Rent reſerved upon a Leaſe for Years 
is well transferred to the Grantee, the Law alſo transfers the Covenant of the Leſſee to him 
for the Payment of it, as incident to the Rent. 2 Sand. 371. | | 25 

Upon a real Covenant there is but Remedy four Ways: 1. By Rebutter. 2. By Voucher. 
3. By Warrantia Charte. 4. By Aid-Prier. | | 


Feoffee with Warranty makes a Leaſe, Leſſee may not vouch ; ſo he that comes in the 


Poſt ſhall not vouch; aliter in Covenants perſonal. Roll. Rep. 26, 81. 5 Rep. 16. Spen- 
cer's Cale. | = | 

Covenant for quiet Enjoyment. The Aſſignee ſhall have Action of Covenant without 
ſhewing the Deed of the firſt Aſſignment; for it is a Covenant that runs with the Eſtate. 


Cro. Eliz. 436. And the Executors of the Huſband, who is Aſſignee in Law, ſhall have the 


Benefit of ſuch a Covenant. Es | 

If I covenant with J. S. and his Heirs to make a Conveyance to one and his Heirs, his 

| Heirs may not have Covenant, becauſe it is a Sum in Groſs; but otherwiſe when ſuch a 

Covenant is in another Conveyance, and goes with the Eſtate. As if I covenant with A. 
Vor. I. | | | i d and 


386 Covenants. 
and his Heirs to > convey Land to him and his Heirs ; there the Feallment ſhall be to the Heir, | 
for the Heir ſhall have the Covenant. Palm. 558. 

Declaration, That the Defendant enfeoffed his Teſtator in certain Lands, nd that he co- 
venanted for him and his Heirs, that he was ſeiſed of a good Eſtate in Fee, and he alledges 
the Breach. Per Cur', The Covenant being made with the Heir, the Executor ſhall not 
have the Action, for the Covenant is annexed to the Land, Winch 19. : 

Tenant per Statute Merchant, Staple, Elzgit of a Term, and he to whom a Leaſe for Years 
is ſold by Force of any Execution, ſhall have Action of Covenant in ſuch Caſe as a Thing 
annexed to the Land, although they come to it by Act in Law. 5 Co. 17. as, 

If a Man grants to a Leflce, that he ſhall have ſo much Eſtovers as ſhall ſerve to repair 
his Houſe, or ſhall burn within his Houſe, and the like, during the Term: This is appur- 
tenant to the Land, and ſhall run with it as a Thing appurtenant, in whoſe Hands ſoe ver it 
ſhall come. Lid. | 

Leſſre of two Houſes in London covenants for him and his Af igus to repair the Houſes ; 

* Leſſee aſſigns one of the Houſes and Parcel of the Land to J. S. and the firſt Leſſor, for not 
repairing the Houſe aff gned to F. S. brings Action of Covenant againſt F. S, the Action lies; ; 
for this Covenant runs with the Land. . Jones 245. : 

A Covenant which runs with the Land lies againſt an Aſſignee though not named; and ſo 
againſt an Executor, except it is perſonal. Cro. Eliz. 553. pl. 3. Lev. 109. Roll. Abr. 
521. 6 Vin. 403. Cro. Eliz. 457. Moor 399. +5 Co. 24. Sid. 157. Raym. 80. Moor 
399. Cre. Eliz. 383. Moor 357. pl. 486. Goldſb. 129. 5 Co. 77. Carth. 519. 

Although the Leſſee has not covenanted for him and his Aſſigns, yet Covenant lies for 
what is for the Support of the Thing demiſed, becauſe it is appurtenant to, and runs with 
the Land. 5 Co. 24. 6, Lev. 109. 

A Leſſor made a Leaſe of an Houſe, except two Rooms and a free Paſſage to them ; the 
Leſſce aſſigned the Term, and the Leſſor brought Covenant againſt the Aſſignee tor diſturb- 
ing him in his Paſſage to thoſe Rooms: Adjudged that the Action lies; for the Covenant 
goes with the Tenement. Salk. 196. Carth. 232. Show, 388. Vide Moor 553. Cro. | 
- Eliz. 6 | 

A 5-269 with the Leſſor, his Executors and Adminiſtrators, to repair ; z this is a Cove- 
nant which runs with the Land, and the Heir, though not named, ſhall have it. 2 Lev. 92. 
Skin. 30g. S. C. Lucas 10 Med. 158. | 

Where a Covenant is to a Man, his Heirs and Aſſigns, yet the Executors, though not 
named, who are the Repreſentatives of the II, may bring the Action. 2 Lev. 26. 
Vent. 175, | | | | 


(R) IWhere Covenants, are placed in a Deed, and in what Form. wr itten. 


Ovenants may be placed in any Part of the Deed, but the moſt proper Place i is after the 
(. Condition, or after the Warranty (where there is one) which is a Covenant real. 

The following Form will ſerve for the Beginning of Covenants in moſt Caſes. 

And the ſaid A. B. doth for himſelf, his Heirs, Executors, Adminiſtrators and N. b —.— 
covenant, &c. 

But where there are more Covenantors than one, it is beſt to ſay, 

And the ſaid A. B. C. do for themſelves, and each of them for himſelf, bis Heirs, Executor 
ad Adminiſtrators, covenant, &c. 

And when a Covenant is made to more than one, ſay; -- 
to and with the ſaid C. D. E. F. and G. H. and to and with either of them, and 
either of their Heirs, &c. | 

And yet this will not divide the Action in all Cafes, 

There is no ſet Form appointed in Law for Covenants, but the Words covenant and pro- 
miſe are the Words by which Covenants are uſually made in Form; but any other Words 
declaring any Thing to be agreed between the Parties, may make a Covenant ; z but it is beſt 
to keep to uſual Forms, of which ſee a great Variety in the Second Volume. | 

Covenants for the Matter of them muſt contain Things lawful and poſſible to be done ; for 
if the Thing to be done be unlawful or impoſſible, the Covenant is not good nor binding. 

Some Covenants properly belonging to Fee-ſimple and Fee-tail Eſtates, and ſome belong 
to Eſtates for Lives and Years, Cc. 8 

Moſt of the Covenants that are applied to a Fee- ſimple Deed may be made to ſerve in a 
Leaſe for Years; but then in all Places of the Deed where he to whom the Deed is made, does 

covenant, that he, bis Heirs and Aſſigns, ſhall do any Thing; and where it is ſaid, ve, bis Heirs 
and Aſſigns, it | muſt be laid, he, his Executors, e and Aff us. 
And 
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- "And ſo on the other Side the Covenant that is ſvited to a Leaſe for Years, may be | put in a 
| Fee-fimple Deed ; but then where in the Leaſe it is ſaid of him to whom the Deed is made, 
he, his Executors, Adminiſtrators and Aſſigns, it muſt be, be, his Heirs and Aſſigns. 

And if one who makes a Leaſe for Life or Years of Land has the Fee-tmple of the Land 
in him, then the Covenant in this Part, as to him, is the like 1 in a Leaſe for Years by Deed 


as it is in a Fee-ſimple ee; 


5 (8) What Covenants are void at Law. 


2 , 
"Y | — 


Firſt, For being againſt Law. 


LAIN T IFF diclarared, That the Defendant covenanted for the true 1 
of J. S. who eſcaped, and thereupon the Plaintiff was ſued, and forced to pay the Debt. 
Defendant pleaded the Statute of H. 6. and that the Covenant was for Eaſe and Favour of 
J. S. Plaintiff replied, the ſaid Covenant was entered into for better Security, abſque hoc, that 
it was for Eaſe and Favour. Defendant demurred, and Judgment pro Defendant, becauſe there 
was Covenant to pay Chamber-Rent, Cc. which in itſelf is for Eaſe and Favour. T. Raym. 
222. 
Agreement, that D. before Eaſter Term next following, at the Requeſt of P. would ſur- 
render up to P. his Letters Patent of the Stewardſhip of B. to the Intent that he might renew 
the Letters Patent in his own Name. The Stewardſhip « of a Court-Leet is within the Statute 
5 Ed. 6. c. 16. of buying of Offices. Brotunl. 71. 
C. the Teſtator had the Office of Surveyor of Cuſtoms by Letters Patent to him and his 
Deputies; and by Indenture between him and S. for 600 J. paid, and 100 J. per Ann. to be 
paid during the Life of C. makes Deputation of the ſaid Office to S. and covenants with S. that 
if C. dies before him, then his Executors ſhall pay to him 3007. and C. was bound to S. for 
the Performance. Per Cur', The Bond was void, as againſt the Statute 5 & 6 Ed. 6. of 
buying of Offices, 
No Leaſe ſhall be made of any Benefice or Eccleſiaſtical Promotion, or any Part e 
and not being impropriated, ſhall endure any longer than whilſt the Leſſor ſhall be ordina- 
rily reſident, and ſerving the Cure of ſuch Benefice without Abſence above eighty Days in 
any one Year; and all Bonds and Covenants for ſuffering any ſuch Parſon to enjoy any ſuch 
Benefice with Cure ſhall be void, Stat. 13 Eliz. c. 20. 14 Eliz. c. 12. either by Parſon or 
Curate; and fo by the Statute 13 Eliz. of Leaſes made by Parole; that upon Non-reſidence 
for eighty Days the Leaſe ſhall be void. This Statute voids Bonds and Covenants for Non- 
reſidence. - 
Covenants upon uſurious Contracts are alſo void, and Bonds of Covenants upon ſuch Con- 
tracts. 
Debt on Bond to perform Covenants i in an Indenture, which was to pay Rent. Defen- 

dant pleads the Statute 32 H. 8. which makes Leaſes to alien Artificers void. Sid. 357. 
Generally where the Matter being in a Condition will make the Condition void, becauſe it is 
againſt Lat; there it being in a Covenant will make the Covenant void. 

And yet a Man may reſtrain himſelf where the Law does not reſtrain him; as a Tenant co- 
venants that he will not cut any Fuel. without the Aſſignmeot of the Leſſor, &c. for in ſuch 
Caſes Modus & conventio vincunt Legem. 

If a Man ſeiſed of Lands in Fee, covenants to ſtand ſeiſed of it to ſuch Uſes as no Eſtate 

will ariſe by the Covenant; yet it may be good by Way of Covenant, and give Remedy to, 
the Covenantee ih an Action of Covenant; but with this Difference, if the Covenant be fu- 
ture, as where one Man covenants with another, that in Conſideration of a Marriage his Lands 
ſhall deſcend, remain or revert to his Son and Heir apparent, and to the Heirs of his Body 
on the Body of his Wife; ; in this Caſe the Covenantee may have a Writ of Covenant; for if 
the Covenantee be preſent, as that a Man and his Heirs ſhall from henceforth ſtand and be 
ſeiſed to ſuch and ſuch Uſes, and the Uſes will not ariſe; by Law in this Caſe no Action of 
Covenant will lie for the Covenantee but where it is covenanted that a Thing ſhall be done 
| hereafter, or has been done heretofore, and not for a Thing preſent ; as when A. covenants 

with B. that his black Horſe ſhall be for ever the Horſe of B. this is no good Covenant, and 
although he keeps the Horſe ſtill, B. can have no Remedy. Plow. 307, 308. 27 H. 8. 16. 


Finch Ley 49. 
The Sheriff made B. Under- Sheriff and the Under-Sheriff covenanted that he Mall not 


ſ-rve Executions above 20 J. without his ſpecial Warrant: This is a void Covenant, for that 


it is againſt Law and Juſtice; for the Under- Sheriff is liable to execute all Proceſs as well as 


the Sheriff Iloò. 12, Nerton and S7mms, | 
L . A Covenant 
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Covenants. 


'A Covenant that a Man ſhal! not levy a Fine within 4 H. 7. or hit he ſhall not ſuffer a 
common Recovery, is void. 10 Co. 386. 5. 

If one covenants that he will maintain another in his Suits, or that he will appear in Inqueſt, 
or that he will foreſtall Corn, Sc. theſe are againſt Law, and void. 

If a Man be a Tradeſman, and he covenants that he will not uſe or exerciſe his Trade: 
This Reftraint, if it be abſolute and continual, is void; but if it be ſub modo only, as thar he 
ſhall not uſe his Trade for ſome Time, or in ſuch a Town only, this is good. 

If A. owes Money to B. and B. owes Money to C. and B. makes a Letter of e to 
C. to ſue A. at his own Charge, and B. covenants with C. that he will not releaſe the Debt to 
A. though in this Caſe it be Maintenance in C. to ſue at his own Charge, yet the Covenant i is 
not againſt Law. 

In Debt upon Bond for Performance of Covenants: Plaintiff aſſigns a Breach. Defendant 
demurs. It was an uſurious Covenant, and againſt Law ; and a Breach cannot be aſſigned | 
in omitting the doing of that which is unlawful to be done. Cro. Jac. 378. 

If in a Deed ſome Covenants are againſt Law, and ſome good : Thoſe which are againſt 
Law are void, ab initio, and the Reſt ſhall ſtand. 11 Co. 27. 

A Covenant to perform a void Grant i is void. So alſo is a Bond to perform i it. 7. Raym. 


27. Lev. 45. 
Loet A Leaſe be good or void, yet when there is an HYD Covenant lies. 5 Co. 17. 4. & 


vide 2 Roll. Rep. 399. 
Where a Covenant is only Malum probibitum (as not to import prohibited Goods) there it 


is a good Covenant, and an Action lies upon the Breach of it; but where it is to do a Thing 
which is Malum in ſe (as to kill a Man) there it is a void Covenant, and no Action lies upon 
it. Hill, 35 & 36 Car. 2. and Co. Lit. 206. 

Where there are Covenants for Non-feaſance and Corcnages for Feaſance, the Defendant 
muſt plead to the one that he has not done, and to the other hat he has performed generally; 


but if the Covenant for Non-feaſance is a void Covenant, he may plead Performance gene- 


rally. Moor 8 59. pl. 1175. Godb. 212. Hob. 12, 13. | 
A Covenant to enter a void Leaſe is a void Covenant, but where the Leaſe is but void- 


able, it is not. Moor 875. pl. 1223. | 
Upon an Eviction of Leſſee for Years, all Rents, Bonds and Covenants depending upon 8 


the Intereſt are gone. Yelv. 19, 123. Sid. 309. Style 357. 


Where an Eſtate is created in which is implied a Covenant in Law, there if the Eſtate is 


void, the Covenant alſo is void; but where there is an expreſs Covenant in a Deed, there it 
is other wiſe, altho' the Leaſe is void or voidable; as if the Covenant is, that the Leſſee ſhall 
enjoy during the Term ; there if the Leſſor reſigns his Benefice, the Covenant is good altho? 
the Term is gone. Owen 136. Brownl. 21. Moor 877. & vide 2 Brownl. 134, 136, 158. 
A Man gave, granted and confirmed Lands to his Son after his Deceaſe; this Deed had 
been void if Livery had been made. Vide Cro. Eliz. 344, 345. Hob. 170. Co. Lit. 48. 
Moor 687. Poph. 47, 48. 2 Roll. Abr. 7. = 
Becauſe there was no Execution of the Deed to paſs an Eſtate out of which the Uſe may | 


ariſe. 
And it could not enure as a enn to ſtand ſeiſed, becauſe the Deed was void in the 1 


Frame of it. 2 Vent. 319. 
| Secondly, For being pelt ble to be performed. 


Covenant to aſſign to the Covenantee a Commiſſion of Bankruptcy, void. So a Bond. 
Street and Daniell; for it is impoſſible to aſſign the Commiſſion. 

Covenant to go from St. Peter's Church in Weſtminſter to the Church of St. Peter Sin Rome 
in three Hours; it is impoſſible. Co. Lit. 206. . | 

If a Man covenants to do a certain Thing before a certain Time; although it becomes im 
poſſible by the Act of God, yet this ſhall not excuſe him, inaſmuch as he had bound himſelf _ 
preciſely to do it, Roll. Abr. 450. 5 Vin. 229. Q, 

If a Man covenants to leave a Wood in as good Plight as he finds it: If the Trees are 
thrown down by Tempeſt, by this the Covenant is not broken; for now it is become impoſ- 
ſible by the Act of God, and in this Caſe the Covenantor is not bound to ſupply it. | 

If one covenants to ſuſtain Houſes or Sea- Banks, or covenants to leave them in as good 
Caſe as he finds them : If the Houſes are burnt, or thrown down by Tempeſt, or the Sea- 
Banks overthrown by a ſudden Flood, the Covenant is not broken by this Accident only; but 
if the Covenantor does not repair, and make up theſe Things in convenient Time, the Cove- 


nant will be broken. Perk, F. 738. TIN, 227 --5 Co. Ls; 
25 What 
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pick vt a> What Pall excuſe the Performance of a Croenant, or not, 
| Firſt, The Af of Cod. 


F a Man covenants to do a certain Thing before a certain Time, chough 1 it becomes im- 
x poſſible by the Act of God; yet this ſhall not excuſe him, foraſmuch as he preciſely 
bowed himſelf to do.it. Roll. Abr. 450. 5Vin. 229. 

If a Man covenants to deliver Goods at Z. and the Boat is overturned by Tempeſt; yet 
this ſhall not excuſe him. 7. hompſon' and Miles, Trin. 32 Elix. B. R. . 

If a Man covenants to build a Houſe before ſuch a Day, and afterwards the Plague is 
there before the Day, this ſhall excuſe him from the Breach of the Covenant for not making 
it before the Day; for the Law will not compel him to venture his As but he ought to 
do it ue: Ra. Abr. 450: 5 Vin. 229. 


Secondl y, The Ads EP the Parties. 


i Leſſee for Years covenants to convey the Water which ſtands vpon the . a 
ſuch a Day, and after the Leſſor enters before the Day, and continues there till the Day 
paſt; yet this ſhall not excuſe the Performance of the Covenant, becauſe it is collateral to 
the Land. Hit, 37 Elix. B. R. Roll. Abr. 453. 5 Vin. 244. 

If a Man cevenants with me to collect my Rents in ſuch a Town, and I interrupt him, 
this ſhall excuſe the Covenant. H. 37 Eliz. B. R. 


Plaintiff declared, That the Defendant covenanted to deliver to him 1 500 Meaſures of 


Saltpetre before ſuch a Day, and that he had not done it. The Defendant demands Oyer 

of the Deed, in which the Covenant was as before: Provided that if any Miſchief ſhall 
Happen by Fire or Water to diſable him, he ſhall not be excuſed ; and pleads he was diſ- 

abled by Fire: Iſſue, and Verdict pro Quer. Moved in Arreſt of Judgment, that there 


Was a Variance in the Deed, on which he declared; and this produced in Court, for one is 


_ abſolute, the other conditional : But Judgment was given pro Quer; for he needs not de- 
- £lare on more of the Deed than the Covenant, and it is on the Part of the Defendant to 
| ſhew the Proviſo, which goes by way of Defeaſance of Covenants, Lev. 88. 
If the Thing to be pertormed by the Covenant may not be performed without the Preſence 
of the Covenantee, there his Abſence ſhall excuſe the Performance. Roll. Abr. 457. As if 
the Covenant be to make a Feoffment to the Obligee. 
If a Man be bound to B. that FJ. S. ſhall marry J. E. kefors ſuch a Day, and before the 
[Day B. marries her himſelf: Hereby the Covenant is diſcharged. Co. Lit. 206. 

Piracy is no Excuſe of Breach of Covenant. - Brownl. 21. 

If Leſſee for Years-of a Houſe covenants to repair, and to leave it in as good Plight as he 
found it, and after certain Sparks of Fire come out of the Chimney of the Leſſor into this 
| Houſe near adjoining, by which the Leſſee's Houſe is burnt down; this ſhall excuſe the 
Performance of the Covenant, ſo that he is not bound to re-edify it, becauſe it came by the 
Act of the Leſſor himſelf. Roll. Abr. 454. 5 Vin. 244. 

Covenant to enfeoff the Covenantee before ſuch a Day; and after and before the Day the 
Covenantee diſſeiſes the Covenantor, and keeps it with Force and Arms till after the Day, 
ſo that the Covenantor cannot enter; this ſhall excuſe the Performance. 8 C9. 92. 
If Leſſee for Years covenants to relinquiſh Part of the Land at the End of the Term, 
| fallowed and fit for Wheat; Proviſo the Leſſee upon ſuch Warning may ſurrender and de- 
part at any Feaſt of Michaelmas, at any Time within the Term, performing the Covenants ; 
if he after Warning ſurrenders, and does not leave the Land fallowed, he has forfeited his 
Covenant, for the Acceptance of this Surrender does not diſpenſe with the Covenant, inaſ- 
much as'by the Covenant he is to accept it. Roll. Abr. 455. 5 Vin. 245. 


A Covenant not to aſſign without the Leffor's Conſent, is not diſcharged by the Leſſor? $ Collateral 


Entry into Part of the Land, Style 265. it being a collateral Covenant. 

A Condition recited, Thar the Defendant ſerved the Plaintiff as a Brewer's Clerk, and 
that if he performed ſuch Covenants, &c. Defendant pleads, Performavit omnia. Plaintiff 
replies, That one of the Covenants was to give the Plaintiff a true Account of all ſuch 
Monies as the Defendant ſhoulc receive, when requeſted; and alledgeth that gol. came to 
his Hands, and he requeſted, and Defendant refuſed. Defendant rejoins, confeſſing the 
Receipt, ſaith, that before the Requeſt made by the Plaintiff, he laid it up in the Plaintiff's 


Warehouſe, and that certain Malefactors (to the Defendant unknows ſtole it away; Et hoc Excaſe that he 
Was robbed. 


' predif, &c. Plaintiff demurs generally: 
1. Becauſe it is a Departure, it is rather an Excuſe than Account. | 
1 58 0 , 2. He 


Covenant. 
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Covenants, 


0 Departure. 


Concluſion of 
2 Plea. 


2. He ought to have averred his Plea, but concluded to the Country; for the Plaintiff in 
his Replication alledgeth $07. the Defendant gave no Account, and the Defendant in his 
Rejoinder ſets forth, he did give Account. There was an Iſſue; but both were over- ruled: 
1. It is no Departure, but a Fortification of the Bar; for ſhewing that he was robbed, is 


giving an Account. | | 
2. The Concluſion is proper, becauſe the Defendant alledgeth new Matter, and therefore 
ought to give the Plaintiff Liberty to come in with a Surrejoinder, and anfwer to it.; for he 
does not ſay he gave an Account, bur ſets forth the ſpecial Matter how. Vent. 121. 7 
In Covenant concerning a Charter-party for the Freight of a Ship, Defendant pleaded, 
That the Ship was laden with French Goods, prohibited by Law to be imported. Upon 
: Demurrer, Judgment was given pro Quer'. For per tot“ Cur', If the Thing to be done was 
| lawful at the Time when the Defendant did enter into the Covenant, though it was after- 
. wards prohibited by Act of Parliament, yet the Covenant is binding. Durus ſermo. 
Mod. 39. | | „ | | | 
4 If the ſhed itſelf wherein the Covenants are, or the Eſtate on which the Covenants, as 
. acceſlary to the Principal, do depend, is gone and determined, there regularly the Cove- 
nants are gone alſo; and therefore if a Leaſe for Life or Years be ſurrendered, whereby the 
: Eſtate is gone, or a Deed becomes void by Raſure, or the like, and there be Covenants in 
the Deed, hereby the Covenants are gone alſo; but this Surrender does not diſcharge the 
Breach. Dyer 28. 5 Co. 23. 40 Ed. 3. 27. Bro. Surrender 47. - Covenants 42. © 
An Action of Covenant was brought upon an expreſs Covenant in a-voideble Leaſe ; and 
the Queſtion was, If the Covenant be good, the Leaſe being void? Adjudged that the Ac- 
tion lies well, although the Leaſe be void. Brownl. 21. ; | **! 
If a Leſſee covenants for him and his Aſſigns to build an Houſe upon the Land demiſed 
«within ſeven Tears, and the Leſſee aſſigns it over; in this Caſe the Aſſignee is chargeable. 
Co. 17. | | | 5 
7 But fra Man covenants for him and his Aſſigns to make a Feoffment, Obligation, or the 
like; in this Caſe the Aſſignee ſhall not be charged although he be named. . 
A Leſſee covenanted that he would repair the Houſe with convenient, tenantable and 
- neceſlary Reparations. Leſſor brought Covenant, and alledged a Breach for not repairing 
for want of Tiles and dawbing with Mortar; and did not thew that it was not tenantable. 
The Opinion of the Court was, that he ought to have ſhewed it; for the Houſe may want 
ſmall Reparations, as a Tile or two, and a little Mortar, and yet have convenient, tenante 
and neceſſary Reparations. March 179, e g | 
If I covenant that a Man-ſhall enjoy ſuch Land until or to the 15th of April, the 1 5th 
Day ſhall be taken excluſive. ot 5 © 


Thirdly, A# of a Stranger. 


If a' Man covenants: that his Son ſhall marry the Covenantee*s Daughter: Tf the Daughter 
- refuſes, yet the Covenant is broken; for the Daughter is a Stranger, and he has taken it upon 


him that his Son ſhall marry her. Perk. $. 756. „ 3 = 

If in a Leaſe for Years NV. covenants to repair, Sc. and to yield up at the End of the 

Term: But during that, one B. enters by elder Title, the Leſſee by that is diſcharged of the 
Covenant to yield up all; if the. Land be gone, the Covenant is diſcharged. Ny 75, 


Fourthly, Act of Law. 


There is a Diverſity where the Law creates a Duty or Charge, and the Party is diſabled 
to perform it without any Default in him, and has no Remedy over, there the Law will 
excoſe him; as in Caſe of Waſte, where the. Houſe is deſtroyed by a Tempeſt : But when 
the Party by his own Contract or Covenant creates a Duty or Charge upon himſelf, aliter; 

as if Leſſee is bound to repair, though it be burnt down by Lightning, he muſt do it. 
Allen 27. EG = | | de rigs 


(U) What is a good Performance of a Covenant, or not. 
Firſt, Vith Reſpe# to the Subſtance of the Covenant. 


F the Covenant be performed in Subſtance and Intent, it is good tho! it differ in Words:; 
as when one covenants to deliver the Teſtament of the Teſtator, if he pleads he has de- 


livered Literas Teſtamentarias, it is good. 7 Ed. 4. 3. | 
| | If 
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If a Covenant be to give Licence to the Covenantee to carry Trees or any other Thing 
which he had bought of him; yet if a Stranger who has Right diſturbs him him, the Cove- 
nant is performed; for this extends but to the Perſon of the Covenantor. 18 Ed. 4. 20. 6. 
Aliter if the Covenant had been, that he ſhall have Licence; for this extends to all Stran- 
gers. Did. | | | 
| 2 If a Covenant be to withdraw a Suit, a Diſcontinuance is no Performance, and it differs 
in Subſtance z for a Retraxit is a Bar in another Action, a Diſcontinuance not. 2 Ed. 4. 8. 
A Leffor covenants with the Leſſee for Years, that it ſhall be lawful for the Leſſee peace- 
| ably to enjoy the Land; and afterwards the Leſſor enters tortiouſly upon the Leſſee, and 
ouſts him: This is a Breach, for the Intent was, that ke ſhould enjoy it without the Inter- 
ruption of the Leſſor. Roll, Abr. 427. 5 Vin. 147. | 
If a Leſſee of a Houſe covenants not to leaſe the Shop, Yard, and other Things pertain- 
ing to the Houſe, to one who ſold Coals there, and after he lets all the Houſe to one who 
| fold Coals; he has broken the Covenant, for the Intent ought to be performed. Bid. 
If the Condition or Covenant be to aſſure certain Lands to ſuch a Perſon as the Obligee or 
Covenantee ſhall name, and after he aſſures this to the Obligee himſelf; it is a good Perfor- 
mance, though it be not alledged that the Obligee named himſelf, for this Acceptance is a 
Nomination of himſelf, Roll. Abr. 424. 5 Vin. 131. 
A Man by Deed indented bargained and ſold Lands to another in Fee, and covenanted 
by the ſame Deed to make him a good and ſufficient Eſtate in the ſaid Lands before Chriſtmas 
next; and afterwards, before Chriſtmas, the Bargainor acknowledged the Deed, and the ſame 
is inrolled. Per to?” Cxr', By that Act the Covenant is not performed, for he ought to 
have levied a Fine, or to have made a Feoffment, &c. 3 Leon. 1. | 
A Covenant to convey Land muſt not only be an abſolute but an effeftual Conveyance. 
If a Man be bound to ſurrender a Copyhold to the Uſe of A. and his Heirs on Conſide- 
ration of Money; if he ſurrenders into the Tenant's Hands, he muſt get it preſented, for it 
muſt be an effectual Surrender; as, En | | 
lf a Man be bound to make a Feoffment to me upon Requeſt ; if I requeſt him to make 
a Deed of Feoffment with Letter of Attorney to B. to make Livery to me, and he does fo, 
this is a good Inception ; yet if Livery be not made, it is a Forfeiture. Roll. Ar. 425. 
3 71 Dn | | 5 
8 Man covenants that T. H. Son and Heir apparent of J. H. ſhall marry E. L. before 
the ſaid 7. H. and E. L. ſhall attain their ſeveral Ages of fourteen Years, if E. L. would 
conſent thereunto. Afterwards T. H. married ZE. L. T. H. being then thirteen Years old, 
and E. L. nine Years, and no more. Afterwards T. H. came to fourteen Years, and diſ- 
agreed to the ſaid Marriage. All this was pleaded in Bar as a Performance of the Covenant, 
and good. The Covenantor is bound that T. H. ſhall marry E. L. which was executed, 
but he is not bound to the Continuance of it, that ought to be left to the Law. 
If I be bound to you, that J. S. (who in Truth is but an Infant) ſhall levy a Fine before 
ſuch a Day, which is done accordingly, and afterwards the ſame is reverſed by Error, yet 
the Condition is performed. Leon. 52. _ | 
A Merchant covenants that if a Maſter of a Ship will bring his Freight to ſuch a Port, 
be will pay him ſo much, and Part of the Goods were taken by Pirates, and the reſt he 


-unladed ; he ought not to pay the Money, becauſe the Agreement was not performed. 


Brotunl. 21. = | 
Performance in a Plea is intended of actual Performance. Vide 2 Lev. 67. 


Agreement to ſurrender a Copyhold to ſuch a Uſe: If a Surrender into the Hands of tw 


_ Copyholders, according to the Cuſtom, be ſufficient Performance. Lev. 293. 
C. C. made a Jointure to Mary his Wife, and died without Iſſue, and the Land deſcended 
to T. C. his Brother and Heir, who grants an Annuity or Rent-charge of. 200 J. per Ann. to 
Truſtees, in Truſt for Mary, and this to be in Diſcharge of the Jointure, Habendum to them, 
their Heirs, Executors, Adminiſtrators and Aſſigns, for the ſaid Mary for Life, with a Clauſe 
of Diſtreſs, and a Covenant to pay the 200/, per Ann. to the Truſtees for the Uſe of Mary; 
and the Breach aſſigned was, that the Defendant had not paid it to them to the Uſe of 
Mary. Per Cur', 1. This Rent-charge is executed by the Statute of Uſes by expreſs Words, 
and though the Power of diſtraining is limited to the Truſtees by the Deed, yet the Statute 
transfers the Power to Mary, and ſhe may diſtrain alſo, and the Covenant lies in this Caſe. 
2. The Aﬀignment of the Breach according to the Words of the Covenant is good: And if 
any Thing be done which amounts to a Performance, they may plead it on the other Side; 
as the Defendant may plead the Money was paid to Mary, which is a Performance in Sub- 
* ſtance, but it ſhall not be intended without being pleaded. 2 Mod. 138. Med. 223. 
If A. covenants with B. before Eaſter next to aſſure his Houſe to him and K. his 
Wife during-the Life of F. S. and A. furrenders his Houſe to the Uſe of B. and ſuch as X. 


ſhall 
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ſhall name, at ihe Namen of B. in this Caſe the Covenant is deen. for this is no Perfor 
- mance of it. | 
If Leſſee covenants to pay bir N to the Lee Rocks de pays it ll the Day, the 

«ſame is not any Performance of the Covenant; contrary of a Sum in Groſs. . Leon. 4 36. 

The Plaintiff covenants to go with his Ship, with the firſt fair Wind, a Voyage to Cales. 
And the Defendant covenants, that if he ſo do, to pay him at his return fo much for Freight. 
The Plaintiff alledged he had been there, and was returned, and the Defendant had not paid 
him. The Defendant pleaded a Plea, and traverſed, abſque Boers that the Plaintiff failed with 
the firſt fair Wind. Per Cur*, It is an ill Traverſe; for the Subſtance of the Covenant is 

to perform the Voyages - and the firſt Fair Wind i is no N Fart of i it. Hard. 695 7 


7 Secondly, Wi th reſpert to: MA Time. and Place of performing ac. 


1 the Gorenent be to pay Money without Lite any Time, he is not bond to boy 
before Requeſt. Noll. Abr. 438. 5 Vin. 193. Q. | 
A Covenant for Payment of. Money, and no Time is limited : Ir is s to be paid preſenth, 
that. is within convenient Time. So in other Coyenants to do tranſitory Acts, as Delivery .of 
Charters, Sc. aliter of local Acts. 6 Co. 30. Co. Lit. 208. Cro. Eliz. 798, Popb. 198. 

Where a Covenant is to make a Retraxit of Suit, he ought to do it in convenient Time. 
So if it be to acknowledge Satisfaction in ſuch a Court, Roll. Mr. 436. 

A Covenant to make further Aſſurance at all Time and Times, — the Covenantee ad- | 
viſes he ſhall levy a. Fine, he ſhall have convenient Time to do it.; for the Words, at all. Times 
hall have a reaſonable Conſtruction. Roll. Abr. 441. 5 Vin. 200. 

Where by the Covenant a Thing is to be performed upon Demand, yet he . ſhall have. rea- 

. ſonable Time to perform it after the Demand. 15 Ed, 4. 30. 

Where the Act to be done is of its own. Nature local, as to make a Feoffment, Ec. there 
the Covenantor, no Time being limited, has Time during his Life to perform it, if the Co- 
venantee does not haſten the ſame by Requeſt; for this is collateral, and not like to Pay- | 
ment of Money. Cro. Eliz. 798. 

Yet when the Covenantor may do thar that is local in the Abſence of the Covenantee, as 
to acknowledge Satisfaction in the Court of B. R. there he muſt do it in convenient Tine. 
Co. Lit. 208. a, 6 Rep. 30. b. | 

PlaintifF declared, that the Defendant by his Deed bearing 8 Se. did covenant that 
he would do every Act and Acts at his beſt Endeavour to prove the Will of J. S. or 
otherwiſe that he would proce Letters of Adminiſtration, by which he. might. convey ſuch 
a Term Jawfully to the Plaintiff, which he had not done, Lice! ſepius requiſitus. Defendant 
. pleads, that he came to Dr. Drury, in the Court of the Arches, and there offered to prove 

the Will of J. S. but becauſe the. Wife of J. S. would not ſwear that it was the Will of her 
-Huſband, they could not be received to prove it. Plaintiff demurs. i 

Per Cur”, Though there be no Time limited by the Covenant when the Thing ſhould be 
done by the Defendant, yet he has not Time during his Life, but he ought to do it upon 
Requeſt within convenient Time. 

But in ſome Caſes a Man ſhall have Time during his Life, as where no Benefit. mall be to 
any of the Parties; e. g. if it were to go to Rome. 

And as to the Requelt, he ought to > have ſhewed it ſpecially, with the Place and Time, 
for it is for the Benefit of the Covenantee; ; for without Reꝗueſt the en doth not lie, and 
the Bar ſhall hot help the inſufficient Declaration. 5 | 885 | 

Per Gawdy, The bringing the Action is a Requeſt. 

Per Clench, A Writ of Debt. is a Præcipe, for which there Licet fepins requifit tus is ſufff | 
cient, but a Writ of Covenant is not ſo. Leon. pl. 124, 125. | 
I k the Covenant be to do a Thing upon KRegueſt, the Plaintiff muſt make Requeſt to the 

-Perfon, and not by Proclamation giving Notice of the Requeſt. Roll. Abr. 443. 5 Vin. 207. 
But a Condition to- do fuch Acts, Ec. for the better Aſſurance, Sc. to B. that ſhall be 
deviſed by B. or his Counſel, Cc. B. deviſes a Releaſe. A. not being lettered, deſires to 
ſhew it to Counſel before he ſcals it: He ſhall not be allowed reaſonable Time to ſhew it, he 
having taken it upon him to do it. 2406p, ee Cale, Koll. Ar. 440. . Vin. 5 995 


* 


Thirdly, Vith reſpett to Nele, as e it is mueſary (or not) F * the P 22 ormamce of - 
Corenant. See 2 Bur. Rep. 734. 2 All. Rep. 139, 2425 . 


Tf a Man covenants with 7. S. that if he will marry A. W. his Couſin, to pay to > bing 
107. at the Day of his Marriage; J. S. needs not give Notice at what Day he will be mar- 
ried, but he cught to take Notice of it at his Peril, inaſmuch 3 as he hath taken upon him 

9 „„ 
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0 pay it at the Day, chough he Marriage i is to be made by 7. §. himſelf, Bees and 
Goodrouſe, 14 Fac. Quære. Cro. Jac. 404. 


If A. ſells Land to B. by the Name of twenty Acres, according to the Rate of 20 J. for 


every Acre; and it is agreed between the Parties, that the Land ſhall be meaſured by F. &. 


before the firſt Day of January next enſuing, and A. covenants to repay according to that 


Rate for every Acre before the firſt Day of May after: If there are not twenty Acres upon 
the Meaſure, and it is found there are not twenty Acres, A. ought to pay this before May at 
his Peril, without any Notice given how many Acres there want of twenty, for he had taken 
upon him to perform it at his Peril. Roll. Rep. 314. Cro. Jac. 390. 
If a Man leaſes a Mill for Years, and the Leſſee covenants to repair the Mill, and the Leſ- 
for covenants to find him great Timber for it; the Leſſee ought to give Notice to the Leſſor 
| how much will ſuffice for the Reparation, and not to demand Timber for Reparation in ge- 
neral, or otherwiſe the Leſſor 1 is not bound to Co 21. Holder and Taylor, 12 Fac. C. B. 


Hob. 
7 3 to pay B. all ſuch Money as by a true and juftifiable Bill under the Hand of 


the Attorny of B. ſhall appear to be before diſburſed by B. or his Attorney. In Action if B. 


aſſigus for a Breach, that 24 5. by a true and juſtifiable Bill under the Hand of J. S. Attorney 

of B. appears to be diſburſed, which A. has not paid: This is a good Breach, without al- 
ledging A. had Notice of it, or that the Bill of Attorney was ſhewed to him, for that the At- 
torney was a Stranger, of which 4. ought. to take Notice at his Peril. Dewell and Wilmot, 
5 Vin. Abr. 277. Pl. 39. 


If I be bound to you to make you ſuch an Aſſurance as J. S. ſhall deviſe, I am bound at 
my Peril to procure Notice; but if I be bounden to you to make ſuch Aſſurance as Counſel 


| ſhall deviſe, there Notice ought to be given to me. Leon. 104. 


The Defendant covenants to pay the Plaintiff and other Mariners their Wages ; and the 


Plaintiff avers that ;/. was due for a Month after his Departure in the Ship ſuch a Day from 
B. but avers no Notice given to the Defendant of his Return, or going out, nor what was 
due; for which Cauſe the Defendant demurs. And per Cur', The Defendant has bound him- 
ſelf, and muſt take Notice of i it, as well as if it were to do a Thing i in his own Conuſance. 

Keb. 681. 
| Z. Leſſee of the Biſhop of Rocheſter for Years, covenants to find neceſſary Proviſion for the 
Steward, the Biſhop, his Servant and Horſe, at all Times that he held Courts there. Per 
Doddridge, He ſhall take Notice, and there needs no perſonal Notice, for general Notice, as 
a Proclamation at Court, is given to him. Palm. 4532. 

In Covenant the Plaintiff declares upon a Writing of the Defendant's Teſtator, acknow- 
| ledging himſelf to be accountable to the Plaintiff for whatever Money the Plaintiff ſhould charge 
upon J. S. payable to Sir T. T. Per Cur, It lies well, being againſt Executors, and ſo had 
it been agaioſt the Party himſelf; no Notice is given by the Plaintiff to J. S. who upon ſuch 

| Bills was to pay to Sir T. V. and it is not neceſſary. Keb. 155. Lev. 47. 

In Point of Covenant, Notice is not to be fo ſtrictly given as upon an Obligation, which 

is in Point of Forfeiture, Cro, Fac. 390. 


Fourthly, With Reſpe? to Caſes, where a Demand, Requeſt or 7 ender, is 2 (or not) for 
pe Performance of a Covenant. 


If 4. covenants with B. upon reaſonable Requeſt to him made by B. to ſurrender 8 
Land and all his Intereſt in it to B. and alſo to permit B. to take the Profits of the Land; 


this Caſe the Requeſt does not go to the taking the Profits, but only to the Surrender; ſo Hg 


he is bound to ſuffer him to take the Profits without Requeſt, although there is but one Word 
that goes to the Whole. 2 Roll. Abr. 248, 249. 16 Vin. 205. 


Whereas B. by other Indenture had aſſigned to C. a Meſſuage, E2c. Now this Indenture 


witneſſeth, that B. covenants that he or his Brother would deliver to C. or, in his Abſence, to E. 


at his Shop, a Terrier of the Premiſſes, and of the Verity of this, ad optimam eorum p:ritiam, 


upon Requeſt made to them by C. would take their Oath before a Maſter of the Chancery, and alſo 
mould deliver to one W. ſafely to be kept, to the Uſe of the ſaid B. and C. the original Demiſe, 

whereof he then had a Copy, & c. Though in this Caſe they are not bound to make Oath with- 
out Requeſt, yet they are to deliver the original Demiſe ſans Requeſt, for the Requeſt refers 
not to this, but the firſt, as appears by putting the Requeſt amongſt the Covenants, ang not 
in The Beginning or End. 2 Koll, Arr. 250. 16 Vin. 205, 206. | 


Vor. I. 5 H F I 
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The Condition was, to make Aſſurances of certain Lands to the Obligee before the 1oth 
of March 17 Eliz. and if it happens that the Obligee refuſes to accept the Aſſurance, and 
ſhall make Requeſt to have 100“. in Satisfaction for it; then if upon ſuch Requeſt, within 
five Months after, he pays the 100. that then, Sc. and at the Day refuſed the Aſſurance; 
and afterwards 27 Eliz. he makes Requeſt to have the 100 1. The Queſtion was upon De- 
murrer, Whether this Requeſt was ſufficient for the Time? Per Cur', A Requeſt at any 
Time during his Life was good, and he is not reſtrained to make it at or before the Day the 
Aſſurance was to be made. Judgment pro Quer. Cro. Eliz. 136. | | 

Covenant to make a good and lawful Eſtate, as by the Counſel learned of the Plaintiff, 
upon Requeſt made, ſhall be adviſed ; and Plaintiff alledged M. T. was of his Counſel Jcarn- 
ed, and gave his Advice to the Plaintiff, that the Defendant ſhould make ſuch Aſſurance, 
Sc. and that the Plaintiff gave Notice to the Defendant of the ſaid Advice, and requeſted 
him to perform it, and the Defendant denied. 6 on NE 

It is moſt proper the Counſellor ſhall give his Counſel to him with whom he is of Counſel, 
and he to notify it to him that makes the Eſtate ; and if the Counſellor gives Advice to him 
that is to make the Eſtate, he may be ignorant whether he be of his Counſel or not. 5 Co. 
19. 6. | 5 5 | 

31 Conſideration the Plaintiff had promiſed to pay the Defendant 700 J. for the Reverſion 
of a Manor, the Defendant covenanted to ſeal the Inſtrument for the Aſſurance of it, with 
Warranty, Fc. according to the Draughts between them before agreed; and though the 

Defendant tendered to him the firſt of March the Inſtrument written, ſecundum tractation? 
pred”, and the third of March requeſted him to ſeal them, yet he had not ſealed them, nor 
conveyed the Reverſion of the Manor; after Verdict pro Quer' moved in Arreſt of Judg- 
ment; a | | | ON 

1. That he ought to ſhew the Inſtruments to the Court, that they might judge of them; 

to which it was anſwered and reſolved the Inſtruments were agreed before, and therefore he 
need not ſhew them to the Court. oh | C | 

2. He does not ſhew that he tendered him Wax, Pen, Ink, &c. as he ought; to which it 
was anſwered and reſolved, there needed no Tender, for the Defendant had taken upon him 

to do it. | oe” | 5 | | 5 

3. The Requeſt is not well made, being at another Time, not when the Tender was; but 

it was reſolved the Tender after the Requeſt was the better, for ſo he had Time to read them 


and conſider them. | | | EE > 

And by Vindbam Juſtice, Where Conveyances are before agreed and to be ſealed accord- 
ding to this Agreement, ſo that there is not any Need of Counſel, the Defendant is to do it 
at his Peril; and where one is to grant a Reverſion, he had Time to do it at any Time during 
his Life, if it ſo long continues a Reverſion, if he be not haſtened by Requeſt. Here is a 
Requeſt, and the Conveyances being agreed, no Tender need to be; but if one-be to ſcal a 
Canveyance generally, there the Counſel of the Purchaſer is intended to draw them, and then 
the Purchaſer ought to tender them. Lev. 44. Keb. 122. | | 

The Plaintiff declares, that the Defendant had covenanted to pay him ſo much Money as 
he ſhould expend for repairing and victualling a Ship for him; and avers that he had ſpent 
300 J. in repairing and victualling it, and that he gave the Defendant Notice of it ſuch a 
Day, and for Non- payment brings the Action. Detendant proteſt ando, that the Plaintiff had 
had not laid out 300 J. in Manner and Form as he had declared, demurs to the Declaration; 
1. Becauſe he has not averred a ſpecial Breach of Covenant; but this has been often over- 
ruled. 2. There is no Requeſt alledged to pay the Money, and without Requeſt he is not 
bound to pay it. Per Cur', The Plaintiff's Action is not an Action of Debt where a Demand 
is neceſſary, but an Action of Covenant where it is not neceſſary to alledge a Demand. 
Style 31. | | CE oe Tp | : Ts 

Sy ; (V) When a Covenant is broken or not. 


F one be ſeiſed of Land in Fee, or poſſeſſed of a Term cf Years, and he aliens it, and 

ſuppoſing he has a good Eſtate, he covenants that he is lawfully ſeiſed or poſſt ſſed; or 

that he has a good Eſtate, or that he is able to make ſuch Alienation, &c. and in Truth he 

has not, but ſome other has an Eſtate in it before; in this Caſe the Covenant is broken as ſoon 

as it is made. Dyer 303. 9 Co. 60. | | F 

That the Co- And if I bargain and ſell Land by Deed indented to B. and before the Deed is inrolled I 

venantor is grant the ſame Land to C. and covenant that I am ſeiſed of a good Eſtate of it in Fee, and 

ſeiſed ofa after the Deed is inrolled ; in this Caſe the Covenant is broken. Sir Perall Brocas's Calc, 

good _ 3 Leon. 219. | | | | 
. en. If 4. lets Land to B. and covenants that he ſhall quietly enjoy it without the Let of any 

Perſon whatſoever, and A. himſelf, or any other Perſon that has any Title to the Land by 


joying. a ; : 
or under him; as if he makes a Leaſe of it, or grants a Rent out of it to another, or 


an 
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any any other Perſon that has any Title to the Lend; altho' it be not by or under A. as if A. were 
a Diſſeiſor, and the Diſſeiſee enters or diſturi:s F. in all theſe Caſes the Covenant is broken. 
And ſo alſo is the Law deemed to be by ſome, in Caſe of Covenant in Deed for quiet en- 
joying, where a Stranger or one that hath no Title to the Land doth enter or diſturb B. 
Bur otherwiſe it is in Caſe of Covenant in Law for quiet enjoying ; for in this Caſe if a 
Stranger that has no Title to the Land enters or diſturbs the Leſſee, this is no Breach of the 
Covenants in Law; and in all Caſes where any Perſon has Title, the Covenant is not broken 
until ſome Entry or other actual Diſturbance be made by him upon his Title. M. 8 Fac. 
Lamb's Caſe. - Dy. 328. F. N. B. 145. 26 H. 8. 3. H. 39 Elix. B. R. Corne's Caſe. 
Fitz. Covenant 26. Bro. Covenant 40. Cro. Eliz. 894. 

If a Man makes a Leaſe of Land, and after makes a Feoffment of the ſim Land, and the 

Feoffee diſturbs the Leſſee ; it has been ſaid, that this is a Breach of Covenant for quiet en- 
joying. Sed Quære. Bro Covenant 6. 

If a Man purchaſes Land to him and his Wife and his Heirs in | Fee, and . makes a 
Leaſe for Years of it to J. S. and covenants for him, his Executors and Aſſigns, that the 
Leſſee, his Executors and Aſſigns, ſhall quietly hold and enjoy the Premiſſes, without the 
Let of the Leſſor, his Heirs or Aſſigns, or any other Perſon by or through his or their 
Means, Title or Procurement; and after the Leſſor dies, and his Wife enters and diſturbs ; 
in this Caſe and by this Means the Covenant is broken. H. 20 Jac. B. R. Butler v. Swiner- 
ton, Cro. Jac. 517. 

And ſo it is alſo if A. purchaſes the Land of B. To have and to hold to A. for Life, the 
Remainder to C. the Son of A. in Tail, and after A. makes a Leaſe of this Land to D. for 
Years, and covenants for the quiet enjoying, as in the laſt Caſe, and then he dies, and then 
C. doth ouſt the Leſſee; this was held to be no Breach of the Covenant. Swan's Caſe, M. 
2 & 8 Eliz. Cro. Eliz. 3. 

So likewiſe if A. be ſeiſed of Yhiteacre in Fee, and takes to Wife B. and then makes a 
| Leaſe of it to C. with ſuch a Covenant as before for the quiet enjoying, and then A. dies, and 
after B. recovers Dower ; by this the Covenant is broken; and yet if the Mother of A. re- 
covers Dower, and ouſts the Leſſee, contra. 

So alſo if a Tenant in Tail makes a Leaſe with ſuch a Covenant, and his Iſſue diſturbs the 


| Leſſee; ; this is no Breach of the Covenant. 
And yet if the Leſſor be the Cauſe of the Gift in Tail, or procure the Diſturbance ; this 


may be a Breach of the Covenant. 


And ſo alſo it is where a Man is ſeiſed of Land in Fee, and he makes a Leaſe with ſuch a 


Covenant, and afterwards dies, and then his Heir is in Ward by Reaſon of a Tenure, and 
thereby the Leſſee is diſturbed; this is no Breach of the Covenant. Dy. 42. 26 H. 8. 3. 


Fitz. Covenant 6, 26. 
If one covenants that the Wife he is about to marry ſhall quietly enjoy all her Goods, and 


that the Covenantee ſhall take them into his Poſſeſſion, and the Huſband only takes the 


Goods and keeps them in his Poſſeſſion this 1 is no Breach of the Covenant. Paſ. 6 Car. 
B. R. Crowlt's Caſe, Cro. Car. 204. pl. 9. 
If a Covenant be for the quiet enjoying againſt all Perſons but the King and his Succeſſors, 
and the Patentes of the King diſturbs; this is a Breach of the Covenant. H. 38 Eliz. Wood- 
roffe v. Greenwood, Cro. Eliz. 517. 
If two makea Leaſe, and covenant that the Leſſee ſhall enjoy the Land without the Let of 
| them, or any other, and one of them alone diſturbs the Leſſee 1 ; this is a Breach of the Cove- 


nant. M. 2 Car. B. R. Sanders's Caſe. 
If a Leſſee grants and aſſigns all the Land contained in his Leaſe to A. and covenants with 


him that he has not done any Act or Thing by which the Grant or Aſſignment might be 


impaired, but that the Aſſignee, his Executors, &c. may enjoy it againſt all Perſons ; and 
before this Time the Wife of the Leſſor had recovered and had Execution of a third Part of 
this Land for her Dower ; this is no Breach of the Covenant, for the Words, but that, &c. 
do refer to the former, and are not abſolute. Dyer 240. 
If A. grants the Bailiwick of W. to B. for Life, and B. aſſigns it to C. for three Years, and 
after C. covenants that he will not do, or ſuffer to be done, any Act during the ſaid three 
cars by which the Grant made to B. may be forfeited, but that after the three Years ended 
he may enjoy it in as ample Manner as C. did or might have done, without any Act by C. 
and after the three Years ended C. executes a Proceſs there, and thereby incroaches upon the 
Office; this is no Breach of the Covenant. 13 Jac. C. B. Rich v. Row. 
If A. grants Land to B. and his Heirs, rendring 10/. Rent, and B. ſells the Land 
to C. and his Heirs, and covenants with C. that from ſuch a Day he ſhall enjoy it, diſ- 


charged of all Incumbrances, and before that "AY a common d Recovery is had _— 0 
whic 
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which 4. is vouched, and this is to the Uſe of C. and his Heirs, ſuppoſing hereby the Rent 
had bren gone, which is not ſo; in this Caſe the Covenant is bryken, for this Rent is an In- 
cumbrance. H. 20 Jac. C. B. Greencay s and Tuckfald's Caſe. 

If a Leaſe be made of Land for Years, and the Leſſee deviſcs it to his Wife durante Tia _ 
tale, and after to his Son, and he in Reverſion ſells the Fee to the Woman during the Wi- 
dowhood, and covenants that the Land is diſcharged of all former Sales, Rights, Titles, 
Charges; in this Caſe the Covenant is broken at the firſt by Reaſon of the Poſibility of the 
Son. 10 Co. 52. 

To free from If A. grants Whiteacre to B. and covenants that B. ſhall enjoy it againſt all Incumbrances; | 
Charges and and C. diſturbs him in the taking of a Common there, and this is a Common which is againſt 
Incumbran- common Right, and which he has by Preſcription ; this is a Breach of the Covenant; but if 
25 it be of a Common that is of common Right, contra. ꝙ Eliz. C. B. 
To make If A. covenants with B. before Eaſter to make him a good ſure Eſtate of Land Ciſcharged 
Eſtates and of all former Bargains, Leaſes and Incumbrances whatſoever, (Leaſes or Grants for Lite or 
Aſſurances. Years, reſerving the antient Rent during the Term only excepted) and A. after this and be- 
fore the Eſtate made makes a Grant of all or Part of the Land, reſerving the old Rent; this 
is no Breach of the Covenant. Dyer 139. | 

If one makes a Leaſe to J. S. for Years, and covenants with him that upon the Sorrender 
of that Leaſe he will make him a new Leaſe, and the Leſſor before J. S. can make any Sur- 
render ſells away the Reverſion, or makes a Leaſe to another of the Land, and ſo diſables 
himſelf; this ip/o facto is a Breach of the Covenant without any Surrender made by the Leſ- 
ſee, which in this Caſe is not lawful. For Lex neminem cogit ad vans G inutilia peragenda. 

So if one be ſeiſed of Land in Fee, and covenants to make a Feoftment of it to J. S. by a 
Day, upon Requeſt, and the Covenantor before the Day makes a Feoffment of it to another, 
and then dies before any Requeſt made to him; in this Caſe the Covenant is broken. 

Co. 21. 

? If A. covenants with B. to make ſuch Aſſurance as B. or as the Counſel learned in the 
Law of B. ſhall deviſe, and B. tender ſuch an Aflurance to A. to ſeal, and A. refuſes or de- 
lays to ſeal it ; this is a Breach of the Covenant. Dyer 338. 2 Co. 3. 

If A. covenants with B. C. D. and E. to make them a Feoffment ſach a Pay, and they 
come to the Land at the Time to take 1 it, and A. does not make the Feoffment; 3 by this the 
Covenant is broken, . 

And ſo alſo if B. and C. only, or one e of . comes to the Land, for it may be made to 
any of them in the Name of the Reſt; but if none of them come, although the ane never 
comes there, the Covenant is not broken. Bro. Covenant 3. 5 
If A. covenants with B. before Eaſter next to aſſure his Houſe: to him and K. his Wife du- 
ring the Life of J. S. and A. ſurrenders his Houſe to the Uſe of B. and ſuch as K. ſhall name, 
at the Requeſt of B. in this Caſe the Covenant is broken; for this is no Performance or: =. 

| it. B. R. | 
To pay Mon- If 4. having Licence by Patent to buy Spaniſh Wool, Sc. by Iadenture grants the Licence 

ney and give to B. for eight Years, and in Conſideration thereof B. covenants to pay him 100 J. yearly at 

a Bond. Lady-Day and Mic haelmas, and that every Year at Lady-Day, or within twenty Days after, 
he will make a new Bond for Pay ment of the Money; provided that if B. does not yearly 
make the Bond, or fails in Payment of the Money, that then and from thenceforth the In- 
denture, and every Clauſe, &c. therein contained, ſhall be void; and B. fails of making the 
Obligation at the firſt Day, yet 4. may have an Action upon the Covenant; for it was ſaid, 
the Intent of the Parties was only, that it ſhould be void as to have any Benefit of Covenants 
broken in futuro; but as to Covenants broken before, it was never their Intent but that the 
Party ſhould have Advantage of them. Adjudged, although it was objected that the Breach 
of the Covenants made the Indenture void ; and being both at a Time, there was no Prio- 
rity. Cro. Elix. 77, 78. 

To build a If A. covenants with B. to build a Houſe by a Day, and B. forbids en; and 3 

Houſe: he forbears to do it, and does it not; in this Caſe the Covenant is broken, for this will not 
excuſe him; but if he by an actual Impediment hinders him, or be the Cauſe why the Thing 
is not done, then the not doing of it is no Breach of Covenant. 45 

To cleanſe a And therefore if the Leſſee covenants to cleanſe one of the Ditches in the Land demiſed, 

Ditch, and the Leſſor enters upon the Land itſelf and keeps out the Leſſee, and he does not cleanſe 
the Ditch by the Time; by this the Covenant is broken: But if in this Caſe the Leſſor by 
Force keeps the Leſſee out of the Ditch or Place itſelf, contra. 18 Ed. 4. 8. Rel, 24 T. 
36 Eliz. B. R. Carrell v. Read. 

Ne e If one covenants to repair, ſuſtain and amend a Houſe, . 5 Hovſe is burnt by the Ne- 

A: 9 on the Covenantor, and not repaired Bin! this is a Breach of this Covenant, | 


* | | To 
e | And 


is a Breach of his Covenant. Dyer 198. 


0 


A 5 


And if the Leſſee covenants for him and his Executors to repair at his own Coſts, (the | 
principal Timber not hurt or in decay for lack of Reparations, or otherwiſe, in Default of 
the Leſſee or his Executors only excepted) and he dies, and afterwards the Houſe is burnt 
in Default of the Executors; in this Caſe the Covenant is broken, and the Executors may be 
charged, Dyer 324. 5 2 5 | Es = | 5 
If one covenants to leave a Wood in the ſame Plight he found it, and he cuts down Trees; 
in this Caſe the Covenant is broken preſently; for it is now become impoſſible to be per- 
formed by his own Act: But if in this Caſe ſome of the Trees be blowed down with the 
Wind, or the like, by this the Covenant is not broken; for it is now become impoſſible to 
be done by the Act of God, and in this Caſe the Covenantor is not bound to ſupply it. 

And ſo likewife of a Covenant to repair Houſes ; or if one covenants to ſuſtain Houſes or 
Sea-Banks, or covenants to leave them in as good Caſe as one finds them, and the Houſes 
be burnt or thrown down by Tempeſt, or the like, or the Banks be overthrown by a ſudden 
Flood, of the like Accident; in this Cafe the Covenant is not broken by this Accident only; 
but if the Covenantor do not repair and make up theſe Things again in Time convenienr, 
the Covenant will be broken. Ke 8 ET | | 
And if Houſes be let to me for Years, and I covenant to leave them in as good Plight as 

J find them, and I throw down the Houſes; this is no Breach of the Covenant; for I may 
rectify them, and therefore no Action will lie upon this Covenant until the End of the Term. 
Fitz. Covenant 29. 5 Co. 15, F. N. B. 145. Co. 98. Perk. F. 738. Dyer 33. Plow. 29. 
!)) 1 | | | 

If one covenants to repair a Houſe before a Day, and it happens the Plague is in the 
Houſe before and until the Day, and thereby it is not done; in this Caſe the Covenant is 
not broken; for this will excuſe, but then it muſt be done in convenient Time afterwards, 
for otherwiſe the Covenant will be broken. H. 8 Jac. „ I | 
If a Leſſee covenants to do all the Reparations of a Houſe demiſed at his own Coſts and 


| Charges, and he cuts Trees upon ſome of the Ground demiſed to amend the Houle; this 


If one covenants to pay Money at five ſeveral Days, and he fails of Payment the firſt To pay Mo: 
Day; by this the Covenant is broken. Co. Lit. 292. ney. 

If one takes Land ſowed, or a Stock of Cattle in Leaſe for Years, and the Leſſee cove- To leave a . 
nants to leave it in as good Plight as he takes it; in this Caſe he muſt leave it ſowed again; Stock, &c, 
and if any of the Cattle die, he muff make up the Number, otherwiſe he breaks his Cove- 
ant. 40 Ed. 1 5. | > | 

If a Corporation covenants not to take Toll, and their common Officer appointed for that Not to take 

purpoſe takes it; this is a Breach of the Covenant, 43 Ed. 3. 17. | Toll. | 

If A. and B. be Jointenants of a Shop, and A. covenants with B. that he and his Aſſigns To have Li- 

| ſhall have free Ingreſs and Egreſs in and out of the Shop, and A. appoints C. his Servant to betty to go in 

enter as a Servant to him, and to occupy in common with A. and this Servant expels the and out of a 

Servant of B. this is a Breach of the Covenant. H. 16 Fac. B. R. Siliard v. Loe. Shop. 

If A. covenants with B. that B. ſhall come four Times into the Houſe of 4. without To come into 
being ouſted by A. and A. when he ſees B. coming ſhuts the Doors and Windows, and does a Houſe. 
not ſuffer B. to come in; by this the Covenant is broken. 3 H. 4. 8. | 
If A. covenants with B. to marry the Daughter of B. to make a Feoffment, or do any To marry an: 
other Act to C. (who is a Stranger to the Covenant) and A. doth tender it, and offer to do other, make 
as much as doth lie in his Power, but the Stranger doth refuſe it, and thereby it is not 4 Feoffment, 
done; yet this doth not excuſe, but the Covenant is broken; but if the Covenant be to 
do any ſuch Act to the Covenantee himſelf, and the Covenantor tenders it, and the Cove- 
nantee refuſes it; by this the Covenant is performed. 33 H. 6. 16. Bro. Covenant 3. Fitz. 

% tte | | | 
The Dean and Chapter of Norwich, 8 Elix. leaſed to B. for ninety-nine Years, and after, o ſave harm- 
in 42 Eliz. they leaſed to C. for three Lives, and covenanted to ſave him harmleſs againſt lefs. 

B. if he is diſturbed by B. he may have an Action of Covenant againſt the Dean and Chap- 

ter, though the Leſſor is Owner, Sc. and the Covenant was broke immediately upon ſeal- 
ing the Leaſe to C. Owen 136. 5 1 | - 


(W) What will extinguiſh, ſuſpend or diſcharge a Covenant, 


FT 7 HERE the Deed itſelf wherein the Covenants are contained, or the Eſtate on which 

| the Covenants, as acceſſary to the Principal, do depend, is gone and determined; 
there regularly the Covenants are alſo gone; and therefore if a Leaſe for Life or Years be 

ſurrendred, whereby the Eſtate is gone, or a Deed becomes void by Raſure, or the like, and 
there be Covenants contained in the Deed ; by theſe Means the Covenants are gone alſo, 
Dyer 20. 5 Co. 23. | N LD | 
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But this 3 does not diſcharge the Breach of Covenant which was before Fw * | 
render. For if a Parſon leaſes his Glebe for Years, and after reſigns, whereby the Leaſe for 
Years becomes void; in this Caſe the Covenants of the Leaſe, as to the Time before the 
Reſignation, ſhall be ſaid to be in Force ſtil], 40 Ed. 3. 27. Bro. Surrender 47: Covenant 42. 


Hil. 4 Jac. B. R. Meiile v. Auſtin. 


Where there is an expreſs Covenant in Deed for quiet enjoying, the implied Covenant i is 
gone. Expreſſum facit ceſſare tacitum. 2 Co. 80. 

By a Releaſe of all Covenants from the Covenantee, the Covenant is diſcharged, ſo as the 
Releaſe be by Deed, for a Covenant by Deed cannot be diſcharged by Word; and therefore 
if A. by Deed covenants with B. to build a Houſe by a Day, and B. wiſhes him to let it 
alone; there is no Diſcharge of the Covenant. id. . 

If the Owner of a Ship covenants with B. that he will receive ſuch Loading that be mall 
appoint at 7. by ſuch a Day, and then to go with the firſt fair Wind to R. and there un- 
load and take in other Wares; and after B. diſcharges him of the taking in the Goods at Y. 
but that he ſhall receive his Loading at R. this Diſcharge of Parcel of the Covenant is not 
any Diſcharge of the Reſidue; for theſe are ſeveral. Roll. Abr. 472. 5 Vin. 299. | 

By Raſure, Breaking of the Seal, by Raſure of the Date after the Delivery, Sc. Covenants 


may be avoided. | 
Where the Covenants are ſeveral, if the Seal of one of the Covenantors be broken off, 


yet this ſhall] not avoid the Deed but as to him only; aliter where the Covenants are joint; 


there by the breaking one of the Seals of the Covenantors, all the Covenants are defeated. 
5 C0, 22. | 
If the Eſtate be created, and a Covenant in Law annexed to it, if the Eſtate ceaſes. the Co- 
venant ſhall ceaſe; if expreſs Covenant be annexed, aliter. Vide 2 Brownl. 162, 163. | 
The Mayor and Citizens of London covenanted to find * Men to grind every Day in 
Bridewell Mill, which they let to the Defendant; and agreed that if they failed therein, the 


' Defendant ſhould retain ſo much of the Rent out of his Rent: The Defendant pulled down 


the Corn Mill, and made it an Horſe Mill, and would now defalk ſo much out of his Rent 
as he ought to be allowed for the eight Men. Per Cur', By the Alteration of the Mill in 
this Manner, the Leſſors are diſcharged of their Covenant. Cro. Jac. 182. 

Leſſee covenants to repair; Leſſor grants the Reverſion to another: Grantee of the Re- 
verſion ſhall not recover Damages but from the Time of the Grant, and not for any Time 
before: And by Manwood, by the Recovery of the Damages the Leſſee ſhall be excuſed for 
ever after, for making of Reparations; ſo as if he ſuffer the Houſes, for want of Re para- 
tions, to decay, no Action ſhall be brought thereupon after for the ſame, but that the Cove- 
nant is extinct. 3 Leon. 51. 

Covenant brought againſt the Aſſignee of Leſſee for Years, whereas he made a Leaſe for 
Years, reſerving Rent, Tc. Leſſee covenanted to build a Houſe upon the Land within the 
firſt ten Years that he aſſigned over his Term. He brought the Action againſt the Aſſignee. 
Aſſignee pleads, that the Leſſor entered, and had Part of the Poſſeſſion for Part of the ninth. 
Year, It is not good: That B. did enter it is too general, and ſhall be taken ſtrictly againſt 
him that pleads it; and it may be that he entered by Wrong; and ſo it may be that he 
entered by Right, as for Non-payment of Rent, as the Truth was; and if he entered Jaw- 

rolly, then it is no Suſpenſion or Extinguiſhment of the Covenant ; and if the Covenant 
was ſuſpended, it was only for the Pine the Leſſor had Poſſeſſion, and the Party has not 
anſwered the Time before or after; and cited a Caſe, M. 28 & 29 Eliz. in B. C. Leſſee for 
five Years covenanted to build a Mill within the Term, and becauſe he had not done it, 
Leſſor brought an Action of Covenant. Defendant pleads, that within the laſt three Years 
the Leſſor held him out, &c. ſo as he could not bring it. Per Cur', He ought to ſay, that 
the Leſſor with Force held him out, otherwiſe it would be no Plea; and in the principal 
Caſe, he ovght to have ſhewed that he would not ſuffer him to build. Codb. 69, 74. 
AMſcor 402. 

It is reſolved in Brett and Cumberland's Caſe, that no Act of the Life ſhall diſcharge 
himſelf or his Executors of a ſpecial Covenant to pay Rent, of which the Aſſignee of the 
Reverſion ſhall have Advantage. Stat. 32 H. 8. 7. Jones 144. | 

Leſſee covenants to repair the Banks, which by ſudden Floods are broken down, under 
Penalty of 101. Leſſee is excuſed of the Penalty, but he muſt repair in convenient Time, 
Dyer 32. 

5. and 7. covenanted jvintly and ſeverally with two ſeverally, and afterwards one of the 
Covenantors marries with one of the Covenantees: Per Maller, the Covenant is gone. 
March 103. 

Covenant by two, artificially to build a Houſe : The one makes Default, and the Iſſue is 


Found for the other; the firſt ſhall be diſcharged. Sid. 8 | 
2 Where 


__ 


Ch. 5. 8 * FC.ovenants. 


Where a Covenant is ce impoſſible to be done by the Att of God: as oy one co- 
venants to ſerve another ſeven Years, and he dies before the ſeven Years are expired; by this 
tne Covenant is diſcharged. Co. 98. Plow. 286. 

If one covenants to leave a Wood in the ſame Plight he finds it, and he cuts down the 
Trees, the Covenant is broken preſently, for it is now become impoſſible by his own Act; 
but if the Trees are blown down with the Wind, the Covenant is not broken; for now it is 
become impoſſible by the Act of God, and the Covenantor is not bound to ſupply it. 

If a Man covenants with Tenant for Life of an Houſe to find a Chaplain to ſing, &c. in 
the Houſe every Saturday during the Life of the Covenantee; if the Covenantee ſurrenders 
to the Leſſor the Houſe, and retakes an Eſtate for Years, yet the Covenant remains. Roll. 
Apr. 322. 6 Vin. 415. 

The ſame Law if he had granted the Houſe over, a he had not retook an Eſtate. 
6 H. 4. 3. (Quere this; for after the Grant, how is it lawful for the Chopin to come into 
the Houſe without a Treſpaſs?) Did. 
3 grants a Rent - charge to B for the Life of C. Haie to B. bis Heirs and Aſſigns, 
to the Uſe of C. and A. covenants to pay it ad uſum C. if the Rent is behind, B. may have 
an Action of Covenant againſt A. for though the Rent-caarge is executed by the Statute, 
and the Power of diſtraining, as incident thereto, transferred to C. yet the Covenant veg 
collateral, is not transferred nor diſcharged, but remains with B. Mod. 223. 

Tf 4. covenants with B. to build an Houſe by a Day, and B. forbids him, and thereupon 


he forbears to do it; the Covenant is broken, and this will not excuſe him: But it he 


by an actual Impediment hinders him, or be the Cauſe why the Thing is not done, then 


the not doing it is no Breach of Covenant; and therefore if a Leſſee covenants to cleanſe 


one of the Ditches in the Lands demiſed, and the Leſſor enters upon the Land itſelf, and 
keeps out the Leſſee, and he does not cleanſe the Ditch by the Time, the Covenant is not 

broken: But if the Leſſee by Force keeps the Leſſor out of the Ditch or Place itſelf, contra. 

Trin. 36 Eliz. B. R. Carrel and Read. 

lf the Leſſor accepts the Rent of the Leſſee or his Aſſignee after a Covenant is broken; 

this does not diſcharge the Breach of the Covenant, but the Leſſor may ſue for it notwith- 


ftanding. Adjudged in Batchelor's Caſe, Paſ. 6 Car. B. R. 
A Covenant is not a Duty nor Cauſe of Action till it be broken; and therefore it is not 


diſcharged by a Releaſe of all Actions; and 9 broken the Action is not merely 


founded on the Specialty, as if it were a Duty, 
Accord 1 is a ä Plea to it, and it lies in Damages. Mu 38, 39. 


| (X) How a 5 ſtall be taken il expounded, 


| ARTS in particular (being one Part of a Deed) is ſubject to the general Rules of 


{A Expolition of all Parts of Deeds in general; as, 
1, To be always taken moſt ſtrongly againſt the Covenantor, and moſt in Advantage of 


che Covenantee, leſt the Covenantor by the obſcure Wording of his Covenant ſhould find 


Means to evade and elude it. 
2. To be taken 9 to the intent of the Parties. 


3. Ut res magis valeat, &c. 
4. When no Time is limited for the doing of the Thing, it ſhall be done in reaſonable 


Time, and the like. Plow. 287. Lit. Rep. 207. Moor 458. 8 Co. 83. 

Wherever the Intent of the Parties can be collected out of a Deed, for the not doing or 
the doing of a Thing, an Action of Covenant will well lie. Chan. Rep. 1 194. 

Although in an Indenture the Words are the Words of the Feoffor only, yet if the Feoffee 
puts his Seal to one Part of it, it is the Deed of both. Co. Lit. 230.b. 10 Med. 47, 48. 


The Word either may be taken Conjunctive or Disjunctive, and has often Reference to 


more than two. 2 Sid. 107. 
A particular Covenant in Fact reſtrains a general Covenant in Law. Saund. 59, 60. 


An expreſs Covenant qualifies the Generality of the Covenant in Law, and reſtrains it by 
the mutual Conſent of both Parties; ; ſo that it ſhall not extend further than the expreſs Co- 
venant. 4 Co. 80. 5. Cro. Eliz. 674. Telu. 175. 

..:.- "EM Words yielding and paying were adjudged to be an expreſs Covenant, whereupon an 
Action lies againſt an Executor. S!yle 406, 431. 2 Brownl. 215. Sid. 266, 401. 2 Med. 9. 


Vent. 10. 2 Jones 102. 3 Lev. 155. 
Reſtraining Words at the Commencement or End of a Sentence govern all. Sid. 328. 


A general Covenant may be reſtrained by a particular expreſs Covenant, but not by an 
| * en cons Lit. 2 5 ad | 


And 


avours of Treſpaſs; and therefore an 


4.00 : Covenants. 


And where there are two particular Covenants, the one may refrain the other. Li. 
Rep. 64. | 
If the Words of the Reſtraint are at the Beginning of the Sentence, or in the Middle, 
they ſhall always be expounded according to the en of the 1 Intent of the 


Parties, and Scope of the Deed. Lil. Rep. 68. 
See more concerning Words antes (F), (G 9. 8 
Where Covenants are coupled with an intire Sentence, the latter may explain the former; 


aliter it the Sentences arc ſeveral. Lit. Rep. 63. 
When the Exception is laſt put in the Covenant, it refers to all the Premiſſes. Lit. Rep. 


62. 9 Ke 

5 . that he is ſeiſed of a good, perfect and iodefcaſible Eſtate in Fee- ſimple, 
and that he hath good Right and lawful Authority to ſell, and there is not any Reverſion 
or Remainder in the Crown for any Act done by the Defendant. The Plainiiff aſſigns a 
| Breach, that he was not ſeiſed of a good Eſtate in Fee; whether theſe Words, by an Act 
done by him, at the End of the Covenant ſhall refer to all before, or only to this laſt Part. 
Lit. Rep. 62, 63 to 69, & 203. Adjudged by all the Judges for the Plaintiff, and that the 
Covenant upon which the Breach was aſſigned was an abſolute Covenant of it itſelf. Lit. 
Rep. 203, &c. See Cro. Car. 106, 107, Pl. 8. - 

Where a Covenant is to permit a Man to enjoy without Moleſtation, the Word Molęſtation 
ſnall not extend to perſonal Torts, as to beating or aſſaulting of him; but to an Entry upon 
him, and a Diſturbance in his Poſſeſſion. Cro. Eliz. 421. pl. 16. | 

In Caſes where the Covenantees have or are to have ſeveral Intereſts or Eſtates, there 
when the Covenant is made to and with the Covenantees, & cum quolibet eorum, aut altero 
eorum; theſe Words make the Covenant ſeveral; as, 

If one by Indenture demiſes Blackacre to A. and Whiteacre to B. and 6 to C. and 
covenants with them and either of them, or covenants with them and every of them, that 
he is lawful Owner of all theſe Acres; in this Caſe the Covenant is ſeyeral. 

But if he demiſes to them the three Acres together, and covenants in this Manner z the 
Covenant is joint and not ſeveral, 

And if A. and B. covenant jointly and ſeverally ; the Covenant may be joint or ſeveral, 
and the Covenantors may be ſued either the one may or the other, at the Election of the f 
Covenantee. 5 Co. 19. Dy. 338. Bro. Covenant 49. 
To convey If 4. covenants: with B. that whereas a Marriage 1s intended to be ieee between J. 
Lands of the and C. the Daughter of B. at or before the 14th Day of Auguſi next, and whereas the ſaid B. 
Value of, &c. has paid to the ſaid A. 1000 l. for Portion, Ic. the ſaid A. in Conſideration thereof covenants 

with B. that within one Year of the Day of the Marriage he will aſſure Lands of the Value 
of 4007. per Ann. in this Caſe, although the Marriage be not before that Day, yet the Co- 
venant mult be performed. George v. Lane, T. 21 Jac. B. R. | 
That the If one makes a Leaſe for Years of a Manor, and covenants that the Leſſee ſhall 3 | 
Leſſee ſhall Eſtates for Life or Years, and they ſhall be good; this Covenant ſhall not be taken to 
make Eſtates. enable the Leſſce to make his Eſtates for a longer Time than bis Eſtate will bear, Per 3 
Bridgman 
That Lefor if hi ho covenants. OY the Leffor, that if the Leſſce be minded to (zl his Eſtate, 
fall have the the L-fTor {hall have the firit Refuſal; in this Caſe when the Leſſee is minded to ſell, he 
brit Kefalal. needs do no more but acquaint the Leſſor with this Purpoſe, and know his Mind, and if he 
does not anſwer him preſently, he may fell it to whom he will. : 5 
And if the Covenant be, that the Leſſor ſhall give as much as another will, the Leſſee 
mult tell him what another offers him, and aſk him whether he will give ſo much ; and if 
he refuſes or does not accept it preſently, the Leſſee may ſell to whom he will. Dyer 1 " 
To do one If one covenants to ſerve me a Year, and I covenant to pay him 101. for it; in this Caſe, 
Thing for an- although he does not ſerve me, yet I muſt pay him 101. But if I covenant to pay bim 
cher. 10 J. it he ſerve me a Year, contra; for in this Caſe I am not bound to pay un the Money 
unleſs he ſerves me a Year. 
So if one covenants to make new Pales ſo as he may have the old; he is not bound t to 
make the new Pales unleſs he may have the old Pales. : 
So if one covenants to pay Money for Service, Counſel, or the like, or covenants to 
marry one's Daughter, or make an Eſtate, and the Covenant is penned conditionally, and 
ſo as one Thing is the Cauſe of another, and it is not ſet down by mutual and reciprocal 
Covenants; in all theſe Caſes, if the Cauſe or Condition be not obſerved, the Covenant ſhall 
not be performed. Co. Lit. 204. Dyer 371. 
That the Lef. If one makes a Leaſe for ten Years, and covenants hat if the Leſſee pay him 101. within 


ſee ſhall have en .7ears, that he ſhall have the. Fee-Jimple, and the Leſſee ſurrenders his Eſtate within the 
the Fee. Time; 


Joint and 
ſeveral. 


— * 3 » 2 


ch. » 7. 8. diinnen ỹ˖⸗ ů a 


Time; z in this Caſe if the Leſſce pays the Money, the Leſſor is bound to make the Fee-ſimple 
to him. 
But if the Words of the Cob be, that if be pays him 101. within the Term, he ſhall 
have the Fee, and the Leſſee ſurrenders his Term, and then pays the 10/7. in this Caſe the Leſſor 
is not bound to make the Fee-ſimple, for it was not paid within the Term. Co. 144. 
If one covenants to do a Thing to J. S. or his Aſſigns, or to J. S. and his Aſſigns by a Day, Aſſigns. 
| and before the Day J. S. dies; in this Caſe it muſt be done to his Aſſigns, if he before the | 
Day names any Aſſignee; and if he does nor, it muſt be done to his Executor or Adminiſtra- 


tor, which is an Aſſignee in Law. 27 H. 8. 2. 
If one makes a Leaſe of Land to another, and covenants that he ſhall quietly enjoy it with- For quiet en- 


out the Let of any Perſon whatſoever, or without the Let of any Perſon whatſoever claiming Joying. 
by or under the Leſſor; in both theſe Caſes the Covenant ſhall be taken to extend to ſuch 

Perſons as have Title, or claim ſome Eſtate under the Leſſor; for if in the firſt Caſe any Per- 

| ſon that has no Title, and in the ſecond Cale any Perſon that ſhall claim under another, and 

has Title, or that ſhall claim under the Leſſor, claims or enters, or otherwiſe diſturbs the 

Leſſee; this is held to be no Breach of the Covenant. Sed Quære of the firlt Caſe, for here- 

in ſome conceive a Difference between a Covenant in Deed and a Covenant in Law; and that 

a Covenant in Law is extended only to Evictions by Title, but the Covenant in Deed ſhall 

be extended further. 

And therefore if A. makes a Leaſe for Years to B. and covenants that B. ſhall quietly en- 
Joy it during the Term without the Interruption of any Perſon or Perſons ; if a Stranger in 
this Caſe that has no Right interrupts B. he may have an Action of Covenant: As when ſuch 
a2 Promiſe is by Word, an Action of the Caſe will lie upon it. F. N. B. 145.1. Dyer 328. 

26 H. 8. 3. 4 Co. 80. 
And if the Leſſor covenants with his Leſſee, that ha has not done any A& to \ prejudice the 
| Leaſe, but that the Leſſee ſhall enjoy it againſt all Perſons; in this Caſe the Words, againſt 
all Perſons, ſhall refer to the firſt, and be limited and reſtrained to any Acts done by him, 
and no Breach ſhall be allowed but in ſuch an Act. 

The Covenant in Law upon the Words Demiſe or Grant, alſo for the quiet enjoying of the 
Thing demiſed, is general againſt all Perſons that have Title during the Term, and extends 
to the Heir after the Death of the Leſſor, as againſt himſelf only, and ſhall charge the Exe- 
cutors or Adminiſtrators for any Diſturbance in the Life of the Covenantor, but not for any 
Diſturbance afterwards; he that ſues therefore upon this Covenant, muſt ſhew that he was 
' moleſted or evicted by one that has an elder Title. Jervies v. Peade, M. 40 C 41. Eliz. 
B. R. 5 Co. 17. 22 H. 6. 32. 4 Co. $0. Dyer 257. 

If one covenants to enter into Bond for the quiet enjoying of Land, and does not ſay what 
Bond; in this Caſe it ſhall be taken to be a Bond of ſo much as the Land to be enjoyed is 

worth. 5 Co. 78. 

A Warranty i ina Leaſe for Years ſhall be taken for a Covenant for quiet enjoying. Fitz. 
Covenant 21. 
If one covenants wich another to acquit him of all Charges iſſuing out of the Land, and To be free 


after by Parliament the tenth Part of the Value, not of the Ifſues of all Lands, are given to from Incum- 


brances and 


the King; the Covenant ſhall not extend to this. 
Charges. 


But if the Parliament had given the tenth Part exituum terre z the Covenant would have 

extended to this as well as to Rents, Commons, and ſuch like Things, wherewith the Land 

is charged. 7 Ed. 4. 6. Bro. Grant 164. 

Tf A. covenants with B. to make ſuch Aſſurance, or ſuch further Aſſurance of Land as the 
| Counſel learned in the Law of B. ſhall adviſe; in this Caſe although B. be learned in the Law 

himſelf, yet he may not deviſe this Aſſurance, but ſome other Learned in the Law mult ad- 

- viſe; otherwiſe A. is not bound to make it. 5 Co. 19. 


And if A. covenants with B. to make ſuch Aſſurance of Land by a Day as B. or his Heirs - To make Af. 


* ſhall deviſe; in this Caſe B. or his Heirs muſt firſt deviſe the Aſſurance before A. is bound to ſurances of 
do any Thing. the Land. 
And therefore if one ſells Land for Money, and the Vendee covenants to make back to the 
Vendor and his Heirs ſuch Aſſurance of the Land as the Counſel of the Vendor ſhall deviſe 
within one Year, provided that if the Vendee makes Default in the Aſſurance, then if he does 
not pay 20 l. to the Vendor, that then the Vendee ſhall ſtand ſeiſed to the Uſe of him and his 
Heirs, and the Vendor tenders no Aſſurance, and the 20, is not * pak] ; in this Caſe the Land 


is in the Vendee freed from the Covenant. 


And therefore in theſe and fuch like Caſes, where a Man is to make ſuch Aſſurance as A. 
or his Heirs, or their Counſel, ſhall deviſe; A. or his Heirs muſt take Care that in Time 
they have an Aſſurance reaſonably drawn and ready to be ſealed, and to tender it to him that 
is to ſeal it, for until then there can be no Breach of Covenant. | 

Vor. 1. c . CR . But 
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Covenants. 


But if A. be bound to make a Feoffment, Leaſe, or other Aſſurance of Land to B. by a 
Day; in this Caſe B. needs not demand or tender the Aſſurance; for A. at his Peril muſt do 
it, or otherwiſe he doth break his Covenant: And yet if in this Cafe B. gets the Aſſurance 
drawn, and tenders it to J. A. is bound to ſeal it, or otherwiſe he breaks his Covenant. 
5 Co. 19, 20. Dyer 261. and Steed v. Spike, T. 20 Fac. B. R. | 


And if A. is bound to make ſuch Aſſurance to B. by a Day, at the Coſts of B. in this Caſe 
A: muſt do the firſt Act, viz. notify to B. what Manner of Aſſurance he will make, that he 
may know what Money to tender; and when the Money is tendered, A. muſt ſee that he 
makes the Aſſurance accordingly at his Peril, and if he fails in either of theſe, the Covenant 
is broken. 5 Co. 20, 22. . | | For | | 

If A. be bound to make ſuch Aflurance to B. as by the Counſel learned of B. upon Requeſt 
made ſhall be deviſed ; in this Caſe it is ſufficient if the Advice be given to B. and that he 
makes it known to A. and it is not needfu! it be given to A. immediately. 5 Co. 20. z 

And if A. covenants with B. to make ſuch Aſſurance to B. as J. S. ſhall deviſe, and J. S. 
deviſes a reaſonable Deed of Bargain and Sale, and he tenders it to A. to ſeal; in this Cafe A. 
is bound to ſeal it preſently, and he ſhall not have Time to adviſe with his Counſel upon the 
Deed ; but if he be illiterate and cannot read the Deed, he may refuſe and delay to ſeal it 
until he can get ſomebody to read it, which he muſt do as ſoon as he can, 2 Co. 3. Dyer 338, 
And if one be bound by Covenant to make an Aſſurance upon Requeſt, the Covenantee 
muſt requeſt and tender an Aſſurance alſo, and he muſt tender ſuch a one alſo as reaſonable, ' 


otherwiſe the Covenant will not be broken by the Refuſal or Neglect to do it: As, 
If one be bound to make a Feoffment to A. upon Requeſt ; in this Caſe A. muſt get a 
naked Deed of Feoffment drawn without Warranty or Covenants, and tender it. 8 


And if the Covenant be to make ſuch a Leafe as the former; in this Caſe the ſecond Leaſe 
mult not differ from the former; and if it do, the Party is not bound to ſeal it. Shep. 


Touch. 168. 


To repair the 
Houſes. 


For having 
Houſe-boot, 
&c, 


If one covenants to levy a Fine at the next Aſſiſes for thirteen Years extunc; this ſhall be 
taken from the Time of the Fine levied, and not from the Time of the Covenant. Hill. 
ac. C. B. | | 
{ 5 one bargains and ſells Land to me by Deed indented, and before the Inrolment of the 
Deed I covenant with J. S. to convey all the Land whereof I am ſeiſed, and to do this be- 
fore ſuch a Day, and before the Day the Deed is inrolled; in this Caſe the Covenant ſhall 
not extend to this Land conveyed to me by this Bargain and Sale. Sir Jo. Bret's Caſe, 
If A. covenants with B. that in Conſideration of a Marriage between the Son of A. and 
Siſter of B. that he, at the Coſts of his Son, and by his ſufficient Deed, will before Eaſter 
Day aſſure Land to his Son, and B. covenants that if A. performs this, then he will make 
him a general Releaſe; in this Caſe although A. be ready, and the Son does not tender the 
Aſſurance, and the Conveyance is not made, B. is not bound to make any Releaſe. Dyer 37 1. 
Covenants for further Aſſurance does not oblige to releaſe the Equity of Redemption. ILA. 
Ray. 36. | t „ | | V 
If one covenants to keep and leave a Houſe in the ſame or as good Plight as it was at the 
Time of making the Leaſe; in this Caſe the ordinary and natural Decay of it is no Breach of 
the Covenant; but the Covenantor is hereby bound to do his beſt to keep it in the ſame 
Plight, and therefore to keep it covered, &c. Fitz. Covenant 4. 5 


If the Words of a Covenant be, that the Leſſee ſhall have Thorns by the Aſſignment of the 
Leſſor, and neceſſary Fuel alſo; there muſt be an Aſſignment of the Fuel as well as of the 
Thorns. Dyer 19. EE | | ES 

If the Leſſor covenants with his Leſſee, that he ſhall have ſufficient Hedge-boot by Afſ- 
ſignment of the Bailiff of the Leſſor; in this Caſe the Leſſee is not reſtrained from that Liberty 


that the Law gives him, and therefore he might take without Aſſignment : But if the Words 


and no otherwiſe, contra. Dyer 19, 20. 


Cuſtom in 
Briſtol. 


be negative, that he ſhall not take without Aſſignment, or that he ſhall take by Aſſignment, 


Declaration on a Covenant made by Word by Defendant's Teſtator with the Plaintiff in 
Briſtol, and that there is a Cuſtom in Briſtol, that Conventic ore tenus faf?a ſhall bind the Co- 
venantor as ſtrongly as if it was made in Writing. Per Cur”, This Cuſtom does not warrant 
this Action, for the Covenant binds the Covenantor by Cuſtom, but does not extend to his 
Executors, but ſhall be taken ſtrictly. Leon. 2. | ORs 5 = 


(Y) Where 


Ch. . C.oovenants. „ 
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(Y) | *. here a Covenant ſhall be relieved in Equity. 


W HERE it appears that a Covenant is contrary to the Intent of the Party, and by 
other Covenants it is contradicted, the Covenantor ſhall be relieved againſt it in Equi- 
ty. Rep. Time Finch go. 

On a Covenant or Agreement for the Purchaſe of Lands, the Vendor ſtands as a Truſtee 
for the Purchaſer till the Conveyance is executed. 3 Chan. Rep. 5 

And where a bad Title was ſold, with Covenant for farther A Ciragce: and afterwards the 
Vendor purchaſed a a good Title, bes” was decreed to confirm, &c. See 2 Chan. Ca. 212. 

A Power to releaſe Lands raiſed by a Covenant to ſtand ſeiſed where an Eſtate was ſettled 
on the Covenantor for Life, Remainder to his eldeſt Son, with Power to himſelf to leaſe Part 
of the Land, &c. though not good at Law, was decreed good in Equity; it appearing that the 
Conveyance was intended to be by Livery, which the Father was adviſed would be as well 
by Covenant, and on other Circumſtances. Chan. Ca. 161. 

A. in Conſideration of Marriage ſettles Lands upon himſelf for Lids Remainder to his in- 
tended Wife for Life, Remainder to the Heirs of his Body on his Wife to be begotten, Re- 
mainder to his own right Heirs ; and in the Settlement there is a Covenant with the Truſtees 
from the intended Huſband for himſelf and his Heirs, that he will not diſcontinue, dock of 


ſuffer a Recovery to bar the Limitations in the Settlement, but that the Iſſue of the Marriage 


ſhall enjoy and hold the Premiſſes, purſuant to the ſaid Limitations : The Marriage takes 
Effect, and they have Iſſue a Daughter, who marries the Plaintiff, and to whom her Father, 
who made the Settlement and Covenant, gave a conſiderable Portion. The Father after- 
wards ſuffered a Recovery to the Uſe of himſelf and his Heirs, and then deviſed the Lands 
in Truſt for his ſaid Daughter for Life, Remainder to her firſt, &c. Son in Tail Mail; and if 
the Daughter ſurvived the Huſband, to the Daughter in Fee; but if the Daughter ſhould 
die firſt, then the Remainder over, and died. Huſband and Wife brought a Bill for a ſpe- 
cifick Performance of the Covenant; and it was held, That A. being Tenant in Tail, and as 
ſuch having a Power to ſuffer a Recovery, the Lands deviſed ſhould not be affected, though 


the Covenant was good to bind the Aſſets; and ſuch Covenant being at firſt accepted, Equity 


ought not to vary or alter it. Vill. 104, 461. 
If a Leſſee for Years covenants not to alien without Licence of the Leſſor, under Penalty of 


Forfeiting the Leaſe, and he afterwards aliens without Licence, Equity will not relieve him, 


8, 9 Mod. 110. 
On a Covenant in Conſideration of Marriage to ſettle Lands of 350 J. per Aun. on the Huſ- 


band and Wife and the Iſſue Male of the Marriage, Remainder to the Brothers of the Huſ- 
band; a Court of Equity will compel an Execution of this Covenant, and not put the Party 


to an Action of Covenant in the Name of the Truſtee. 2 Will. 594. 


A Covenant that if the Eſtate was to be fold the Mortgagee ſhould have the Benefit of Pre- 
emption, but not being claimed before the Eſtate was ſold, the Benefit of the Covenant was 


© oft ꝙ Mod. Ca. in Eq. 2 


A. covenanted for himſelf and his Heirs to ſurrender a Copyhold Eſtate to ſuch Uſes, and 
died before it was done; but on a Bill by the Heir for a ſpecifick Execution of the Covenant, 


it was decreed accordingly. 9 Mod. Ca. in Eg. 106. 


Now J come to treat of the particular Kinds of C ovenants relative to their 


A which are either ſuch as are commonly annexed, 
. To all Kinds of Eſtates. Or, 
2. To Eſtates for Lives or Years, and not to Eſtates in F co-fiapil ON. 
3- Which may or may not be in n Deeds of Conveyances of Land, or my be in Articles 


of ras only. 


(Z) Of Covenants A anneal to all Kinds of Eſtates. 


Firſt, That the cane is lawfully ſeiſed (or poſſeſſed) of the Pr emiſſes. 


* N Covenant that the Bargainor was ſeiſed in Fee at the Time of the Bargain and Sale, with- 
out Condition or Limitation ; the Breach aſſigned by the Plaintiff was, that he was not 
. ſriſed in Fee; he is not bound to ſhew in whom the Eſtate was, to which the Bargainor is 
only privy; as ing Co. 61. And the Replication could have been only, that he was ſciſed 
in Fee, and not abſque hoc, that any Stranger was ſeiſed; it is a good Covenant that he is 
ſeiſed i in Fee, and the Words, en Condition or Limitation, is ſuper Addition. Keb. 58. 
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Covenants. 


> Lit. Rep. 62, to 6g, & 203, | 2 


A. covenants that he is ſeiſed of a good Eſtate in Fee; the Plaintiff takes Iſſue by Replica- 
tion, that he was not ſeiſed of a good Eſtate in Fee; Defendant rejoins, he was ſeiſed of as 
good an Eftate as J. W. who granted it ts him, had; which is nothing to the Purpoſe, becauſe 
that he was ſeiſed of a good Eſtate, according to ſuch an Indenture, refers to the Eſtate paſ- 
ſed by the Indenture itſelf, and not to him that made it; which the Court agreed. Judgment 
pro Quer. Keb.g5. The ſame Caſe is reported thus, in Lev. 40. In Covenant Plaintiff de- 
clares, that the Defendant bargained and ſold to him certain Lands, (which he had purchaſed 
of W. and other Truſtees in the late Times, for the Sale of Delinquents Eſtates) and cove. 
nants that he was ſeiſed of a good Eſtate in Fee, according to the Indenture made to him by W. 


&c. and aſſigns for Breach, that he was not ſeiſed of a good Eſtate in Fee. The Defendant | 


pleads, that he was ſeiſed of ſo good an Eſtate as V. &c. conveyed to him. Plaintiff de- 
murs, and Judgment was given for him, for the Covenant is abſolute that he is ſeiſed of a 
good Eſtate in Fee, and the Reference to the Conveyance by V. ſerves only to denote the 
Limitation and Quality of the Eſtate, not the Defeaſibleneſs or Undefeaſibleneſs of the Titles. 


Lev. 40. 


A Leſſor covenanted that he was then /eiſed in Fee of an indefeaſible Eſtate. The Plaintiff 
in his Declaration in facto dicit, that at the Time of making the Indenture he was not law- 
fully ſeiſed in Fee, and ſo he had not performed the ſaid Covenant. Defendant pleads, Non 
eſt faftum. The Breach is well aſſigned though he does not ſhew that any other was ſeiſed, 
becauſe the Covenant is general, and ſo the Breach may be aſſigned as generally, eſpecially as 


this Caſe is, where the Defendant has made the Declaration good by pleading Non eft fadlum: 


So he allows the Breach, if it had been his Deed. Cro. Fac. 369. | 
B. covenants that he was ſeiſed of Blackacre in Fee: ſimple, whereas in Truth it was Copy- 
held Land in Fee. Per Cur', The Covenant is not broken: Quære, becauſe the Reporter 


adds, the Jury ſhall give Damages according to the Rate which the Country values Fee- 


ſimple Lands more than Copyhold. Ny 142. „%% ev of Fs, | 
Covenant that the Defendant was lawfully ſeiſed, is intended as to the Title ; and a Cove- 
nant for quiet enjoying is as to the Poſſeſſion. 3 Keb. 755. EO „ 
A Man covenants that he is ſeiſed of a good, perfect and indefeaſible Eſtate in Fee: ſimple, and 
that be hath good Right and lawful Authority to ſell, and that there is not any Reverſion or Re- 
mainder in the Crown for any Act done by the Defendant : The Plaintiff aſſigns a Breach, that he 


was not ſeiſed of a good Eſtate in Fee- ſimple; whether theſe Words, by any Act done by him, 


at the End of the Covenant, ſhall refer to all before, or only to this laſt Part? Jide the Re- 


- ſolution, Lit. Rep. 62 to 69 & 203. Adjudged that it is an abſolute Covenant, and ſhall 


not refer to all before; and that the Action well lay, 203, & vide Cro. Car. 106, 107, pl. 8. 
A. conveys a Meſſuage with the Appurtenances to B. and his Heirs, and alſo grants to him 


Liberty of Ingreſs to a Well, Sc. to draw Water, Sc. and A. covenants with B. that he was 


ſeiſed of the Premiſſes : It is no good Breach that A. was not ſeiſed in Fee of the Well, for 
that the Covenant that he was ſeiſed in Fee of the Meſſuage and Premiſſes does rot extend 
to the Well. Lut. 608. 55 „„ „ ED 2 . 
A Man covenanted for him and his Heirs, that he was ſeiſed of a good Eſtate in Fre; the 
Executor of the Feoffee ſhall not have an Action of Covenant, but the Heir, for it is annexed 
to the Land. Minch 15. | I | 8 5 
In Covenant by a Leſſee of Tenant in Tail, not warranted by the Statute, (on Aſſignment 
to the Plaintiff) That he was poſſeſſed of the Indenture, and that it was unavoided and unavoidable, 
Tenant in Tail dies; the Breach aſſigned was, that the Iflue entered. On Demurrer thereon, 
the Court inclined this was no Breach, unleſs it had been, that it ſhould continue ſo during 
the Term, or that the Aſſignee ſhould enjoy it during the Term, for the Leaſe is only void- 


able on the Contingent of the Death of Tenant in Tail. 3 Keb. 8 16. 


| Secondly, That the Premiſſes are of ſuch a yearly Value. 


A. covenants that at the Time of the Date of the ſaid Indenture he was ſeiſed of a lawful 
Eſtate in Fee-fimple, notwithſtanding any AF done by him or his Anceſtors ; and that the Land 
zwas then f the Value of 2001. per Ann. and that the Plaintiff and his Heirs ſhall enjoy the ſame, 
according to the ſaid Limitations, diſcharged and ſaved harmleſs from all Incumbrances made by 
him or them, The Queſtion was, whether this Covenant for the yearly Value depends on the 
firſt Part of the Covenant, that notwith/anding any Act done by him, &c. or whether it was an 


_ abſolute and diſtin Covenant. And it was held to be an abſolute and diſtin& Covenant with- 


out any Dependance upon the firſt Part of the Covenant. Cro. Car. 106, 107. pl. 8. See 


A Cove- 
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A Covenant that the Lands conveyed are of the yearly Value of 1001. and ſhall fo continue 
notwithſtanding any Act done or to be done by him: In an Action upon this Covenant, the 
Breach aſſigned was, that the Lands were not of the yearly Value of 1004. Adjudged that 
the Words notwithſtanding any At, &c. extend as well to the Time of the Covenant as to 
the future Time; and though they were not then (i. e. at the Time of bringing the Action) 
of that Value, the Covenant was not broken, unleſs ſome Act was done by him which was 


the Cauſe thereof. Cro. Eliz. 43, 44. pl. 4. See Lit. Rep. 80, $1. : 
” | "Thirdly, That the Grantor, &c. has a Right to ſell, &c. 


In a Covenant that a Grantor is / ie in Fee, and has goed Right to ſeil, the Words ate 
ſynonymous, 3 Lev. 46. And if he has no Right, an Action may be brought for a Breach 
of Covenant. 2 Bulſt. 12. T. Jones 195, © 
A Man was bound to perform all Covenants which were to be performed in ſuch an Inden- 
ture, and there was a Covenant that he was rightful Owner at the Time gf the Covenant, 
and was not; yet becauſe of the Covenant being which are to be performed, it was adjudged 
that the Condition of the Bond was not broken, for that it goes only to Covenants to be 
performed in futuro. Lit. Rep. 205. 3 Leon. Caſe 290. | 
I now have Heirs and Aſſigns by theſe Preſents, by the Will aforeſaid do own full Power, good 


Rig bt and lawful Authority. to ſell; this is good, and the Words [Heirs and Aſſigns] are 


infenſible and Surpluſage; he ought to be Owner of a Power as well as Owner of the Land. 
The Plaintiff declared, that B. by his Indenture, dated, &c. demiſed to F. S. divers 
Lands and Tenements in S. for the Term of ſix Years, if R. R. Son of N. R. ſhould ſo long 
live; and covenanted by the ſame Indenture with &. that the ſaid B. then had full Power and 
Authority to demiſæ the Premiſies according to the Form and Effect of the ſame Indenture. 

Si. for Breach of the ſaid Covenant averred that B. at the Time of the making the ſaid In- 
denture, had not full Power and lawful Authority to demiſe the Premiſſes according to the 


Form and Effect of the ſaid Indenture, Ez fic pred” B. conventionem ſuam præd cum eodem J. 


in bac parte non tenuit ſed illam penitus infregit. B. pleads Concord, Sc. S. denies the Con- 
cord, and it was found for him. B. brought a Writ of Error in the-Exchequer-Chamber, 
and aſſigns two Errors for the Inſufficiency of the Declaration; Firſt, That the Plaintiff had 
not averred that the ſaid R. R. was living at the Time of the Commencement of the Leaſe, 
nor at the Time of the Action brought; Sed non allocatur; for the Covenant refers to the 
Time of the Leaſe made, and then, be R. R. alive or dead, the Action lies; for if he be 
dead before the Leaſe, then the Leaſe is abſolute; and if he dies after the Leaſe, and before 


Action brought, yet the Action lies, and Conſideration thereof ſhall be had in Damages. 


Secondly, That S. in his Declaration had not ſhewed what Perſon had Eſtate, Right, Title or 
Intereſt in the Lands demiſed at the Time of the making the Indenture; by which it may 
appear to the Court that B. had not full Power, Sc. But per Cur', The Aſſignment of the 
reach is good, for he had purſued the Words of the Covenant Negative, and it lies more 
properly in the Notice of the Leſſor what Eſtate he had in the Land, than the Leſſee, who 
35 a Stranger toit; and therefore the Defendant ought to ſhew what Eſtate he had in the 
Land at the Time of the Demiſe made which ic may appear to the Court that he had 

ul Power and lawful Authority, &c; 9 Co. 60. 5. Cro. Fac. 304. Otherwiſe in Debt 

upon an Obligation with Condition to perform Covenants. Cro. Car, 175. | 


Fourthly, For peaceable Enjoyment. 


All Covenants between the Leſſor and the Leſſee are Covenants in Law, or expreſs. By 
Covenant in Law the Leſſee is to enjoy bis Leaſe againſt the lawful Entry, Evittion or Inter- 
ruption of any Man, but not againſt tortious Entries, Evictions or Interruptions; and the 
| Reaſon of the Law is clear and ſolid, becauſe againſt tortious Acts the Leſſee has proper 
Remedy againſt the Wrong-doers; and for the ſame Reaſon, if the Leſſee be by expreſs Co- 
venant #0 enjoy the Term (or to enjey it againſt all Men, which is the ſame) he ſhall not have 
Action of Covenant againſt the Leſſor, unleſs he be legally ouſted or evicted; for if he is 
_ .oulted tortiouſly by any Stranger, he has legal Remedy; but if the Leffor expreſly covenants 
that the Leſſee ſhall enjoy bis Term without the Entry or Interruption, be it lawful. or -tortious, 


there the Leſſor hall be charged by Action of Covenant for the tortious Entry of a Stranger, 


becauſe no other Meaning can be given of the Covenant. Yaugh. 118. 


Upon an Eviction of Leſſee for Years, all Rents, Bonds and Covenants depending there- 


upon are gone. Yelv. 23. So where the principal Thing to be performed is void. Sd. 309. 
Tuev. 19. She 357. VV = 
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2 Vent. 46. 


It is a Breach. Bulſt. 182. | | | | : 5 
An Action was brought againſt the Heir of E. 4. the Condition was, Whereas the ſaid 
Z. A. ſuch a Day has granted and given to the Plaintiff the Preſentation to the Church of 


There is a Diverſity where the Covenant for quiet Enjoyment is general, and where ſpe- 
cial ; for where the Covenant is for quiet Enjoyment againſt A. B. the Covenantor ought to 
defend againſt the Entry of 4. B. without the Diſturbance of any Perſon there; if there is 
any Entry upon the Plaintiff, he muſt ſhew that the Party who entered had a Title. 
Owen 100. | 1 . 

Per Twiſden, I never met with a Caſe where Covenant would lie but upon an actual 
Ouſter, either by a Stranger, by Eigne Title, or by the Leſſor himſelf, Vent. 45, 

Covenant that the Leſſee ſhall enjoy, binds not againſt a wrongful Ejector, unleſs it is 
particular againſt A. who wrongfully ejects, or elſe expreſly againſt all Strangers. Hob. 55. 

The Law ſhall never judge that I covenant againſt the wrongful Acts of Strangers, except 


my Covenant is expreſs to that Purpoſe, for the Law defends every Man againſt Wrong. 


Hob. 35. ** « | 1 5 5 | 
In Debt on Obligation for Performance of Covenants ; the Breach aſſigned was, that the 


Defendant, Leſſor, covenanted that it ſhould be lawful for the Plaintiff, being Leſſee, quietly to 


enjoy the Land, and that the Leſſor himſelf ouſted him; this illegal Ouſter was a Breach of 


the Covenant. * Cro. Eliz. 544. | q re Ts 
Covenant that Leſſee ſhall have and enjoy; Breach, that J. S. brought Treſpaſs and reco- 
vered; it was moved in Arreſt of Judgment, becauſe it does appear that he that recovered 
had Title. Serjeant Levinz: Here is an expreſs Covenant that he ſhall enjoy, and he is 
diſturbed in his Poſſeſſion, though upon no Title. Dyer 328. a. Vaugban 120. Hob. 35. 


Leſſee for twenty-one Years, rendring Rent, with a Condition to re-enter, &c. Leſſee 
leaſes Parcel to the Plaintiff for a leſs Term and under a leſs Rent, with this ſpecial Cove- 
nant, That the Plaintiff ſhould enjoy without Impeachment of bim or any other, occaſioned by his 
Impediment, Interruption, Means, Procurement or Conſent. Defendant did not pay the Rent, 
therefore his Leſſor entered into the Whole, and avoided the Plaintiff *'s Term. Per Cur', 


— 


D. if therefore the ſaid E. A. from Time to Time ſhall make good the ſaid Grant from all 
Incumbrances made or to be made by him and his Heirs, that then, Sc. The Grantor 
died, the Church became void, the Heir of the Grantor preſented; this tortious Preſenta- 
tion is no Breach; but this extends only to lawful Diſturbance by the Heir; for it appears 


by the Picading that the Heir had no Right to preſent, his Father having granted it before. 


Per Hobart, The Words ſhall be conſtrued as if they had been, that he ſhall enjoy the ſame 


from any Act or Ads made by bim or his Heirs; and in this Caſe there ought to be a lawful 


Eviction to make a Breach of the Condition; but otherwiſe if the Condition had been, bat 
he ſhould peaceably enjoy from any Act or As made by him or his Heirs; for in this Caſe a tor- 


tious Diſturbance would have been a Breach of the Condition. Winch 25. | 


The Condition of a Bond was, that the Leſſor ſhould ſuffer his Leſſee for Years to enjcy, &c. 
and that without the Trouble of him, or any other Perſon; a Stranger enters by Eigne 
Title: The Condition is not broken, for this Word, ſuffer, is Paſſive, and all the Reſt is 
to be referred to it; but if any Procurement or Occaſion of Diſturbance be by the Leflor, 
his Executors or Aſſigns, then he forfeits the Obligation. 2 Ed. 4. 2. 5. Roll. Abr. 425. 

Debt to perform Covenants in a Leaſe; one was for quiet Enjoyment againſt all claiming 
Title, The Plaintiff aſſigns for Breach, that a Stranger entered, but faith not. Habens Titu- 
lum: Per late, Habens Titulum at that Time would have done. Dyer's Cale is, Another 


entered claiming an Intereſt, but that is not enough, for he may claim under the Leſſee 


himſelf. If the Covenant had been to ſave him harmleſs againſt all lawful and unlawful Titles, 
yet it muſt appear that he that entered did not claim under the Leſſee himſelf. Mod. 101. 


3 Keb. 246. Heb. 34. Moor 861. | 


The Plaintiff by Deed indented leaſed to the Defendant a Farm called D. except one Cloſe 
by Name. Leflte (Defendant) was bound in a Bond to perform all the Covenants and 
Agreements in the ſaid Indenture, and pleaded he had performed all the Covenants. The 
Plaintiff aſ3gns for Breach, that the Defendant entered into the Cloſe excepted, Defend- 
ant demurred. The Obligation was not forfeited by that Diſturbance, for the Land 
excepted was not named. This Exception was not ſuch an Agreement as was within 
the Intent of the Condition; it is an Agreement that the Land excepted ſhould not paſs by 
the Demiſe, but no Agreement that he Tall occupy 3 but in ſome Caſes, an Exception is an. 
Agreement that ſhall charge the Leſſee; but this is when he agrees on his Part that the 
Leſſor ſhall have a Thing dehors, which he had not before; as except a Way or Common, 
or any other Profit Apprender, that is an Agreement of the Leſſee that he ſhall _ the 
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Profit; and if he be bound to perform all Covenants and Agreements, if he diſturbs him in 

«this he ſhall forfeit his Bond. Cro. Eliz. 657. Moor 553. Roll. Abr. 43. Vide Plow. 65. 

A Covenant was, That the Leſſee and his Aſſigns ſhall enjoy without Interruption of F. E. and 

all others claiming under the ſaid F. The Breach aſſigned was, that he was ouſted by F. S. 

Who claimed under the Title of F. E. and ſhewed not how he claimed under his Intereſt, 
nor by what Conveyances : It is not good, and for that Reaſon reverſed by all the Judges 
in the Exchequer Chamber. Cro. Eliz. 823. | | 

The Defendant covenanted 1% ſave the Plaintiff harmleſs concerning the Poſſeſſion of ſuch 
an Houſe ; and Breach is, that ſuch a one bad evifted him, and the Defenaant had net ſaved 

Him harmleſs. Verdict pro Quer. It was moved in Arreſt of Judgment, that it is not 

 ſhewed that he was evicted by Title; and all Covenants extend only againſt legal Titles 
and Evictions. Per Cur', This Agreement is only quoad the Poſſeſſion, not guoad the Title. 

Judgment pro Quer. 2 Lev. 194. 3 Keb. 744. | 

Two made a Leaſe for Years by Indenture, and covenanted hat the Leſſee ſhould not be 
diſturbed, nor by any Incumbrance made by them : One of the Leſſors made a Leaſe to a Stranger, 
who diſturbed; it is a Breach of the Condition of the Bond for Performance of the Cove- 

nants, for the Word bem ſhall not be taken jointly. Latch 161. Poph. 200. Ney 86. 

A Covenant that the Leſſee ſhall enjoy againſt the Leſſor, and all claiming under bim. The 
"Defendant exhibited a Bill, whereby the Leſſor appeared to be in Truſt; and adjudged this 
was no Breach. 2 Keb. 288. Brotonl. 23. Moor 859. But this Caſe was denied to be Law. 

T. Raym. 371. = 2 3 DE. | 

To enjoy without lawful Tmpediment of J. S. The Breach is, that J. S. having Right, 
entered: It is a ſufficient Breach, 2 Keb. 878. Per Hale, Having Right implies it is a law- 
ful Eviction. 2 Lev. 37. and Ventr. 184. 5 ; | 

Covenant that whereas D. had let to the Plaintiff the Parſonage of B. that he would ſave 

Him harmleſs concerning it againſt M. B. and he alledged M. B. entered upon him and put him 

out, and did not ſay that the Entry of M. B. was lawful. Per Cur', When the Covenant is 
to ſave him harmleſs againſt a Perſon certain, he ought to defend him againſt the Entry of 

that Perſon, be it by Right or Wrong; aliter if againſt all Perſons, for there it Thall be taken 
for a Jawful Entry or Eviction. Had it been to have warranted againſt him, it muſt have 
been a lawful Title, ſo that in this Caſe to ſave harmleſs is more than to warrant. C70. 

_ .Eliz.219- Leon. 324. .. 8 | | ED 

| la Debt on Bond againſt Baron and Feme, being made in her Widowhood, with Condi- 
ton that ſhe, her Heirs and Aſſigns, keep Contracts and Covenants made between her for- 
mer Huſband and his Leſſee the Plaintiff; and there was an Agreement that the Plaintiff 

«ſhould enjoy a Warren of the Demiſe of her former Huſband, and that he entered till put out 
by the Defendant : Iſſue on the Agreement, and found for the Plaintiff. It was moved in 

Arreſt of Judgment, that there was no Eſtate alledged in her former Huſband in jure Uxoris, 

| whereby though the ſecond Huſband be Aſſignee in Law, yet he enters of his own Wrong, 

and not as claiming under her. But per Windham, It is not requiſite that the Huſband be Al- 
ſignee of the Eſtate, but her Aſſignee of Covenant. Keb. 348, 512. Judgment pro Quer. 
If Leſſor covenants with his Leſſee for Years, that it ſhall be lawful for the Leſſee, &c. 
peaceably to enjoy the Land, and after the Leſſor enters 7ortionſly upon the Leſſee, and ouſts 
him; this is a Breach of the Covenant, for the Intention of it was, that he ſhould enjoy it 
without the Interruption of the Leſſor: So it had been if the Word peaceably had not been 
in the Covenant. Hob. 49. 3 | | | 
But if Covenant be in a Leaſe by Indenture, t B. ſhall enjoy the Land peaceably and 
_ .ouietly to his own Uſe, according to the Intent of the Indenture, without any lawful Impediment, 
Sait, Diſturbance, Eject', Contradict', Moleſtand', Charge, Incumbrance or Denial of the ſaid 

A. the Leſſer, and after A. enters upon B. and diſturbs him in taking the Profits without 

any lawful Title but as a Treſpaſſer : This is not any Breach of the Covenant; for that is 

expreſly limited, that he ſhall enjoy this without any lawful Diſturbance, and fo a Diſtur- 
bance by Tort is out of the Covenant; but if the Leſſor enters and ouſts him, though it be 

_ tortiouſly, it is a Breach. Roll. Abr. 429. 5 Vin. 156. | | 

If a Leffor covenants with the Leſſee, hat he ſoall have and enjoy the Land quiete & paci- 
Ice ſine evictione & interruptione alicujus Perſone, and after a Stranger enteres per Tort; yet 
this is a Breach of the Condition, for that the Covenant is, that he ſhall not be interrupted in 
his Poſſeffion. Dyer 328. a. But in Hcb. Rep. Sir William Tiſdale and Eyſex*s Caſe is, That 
if the Leſſor covenants with his Leſſee, Quod ipſe Þeret, occuparet e gauderet the Land de- 
miſed, and after a Stranger enters per Tort, and ejects him; this is not any Breach of the 

Covenant; for the Law will not conſtrue the Covenant to extend to tortious Acts without 


expreſs Covenant, Cro. Jac. 4.25. pl. 10. and 144. pl. 21. Sem cont” a Dy. _ 
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If a Man covenants for Enjoyment againſt a particular Perſon or Perſons, he covenants as 
well againſt their tortious Entries as legal. Hob. 34, 35. Vaughan 118. Cro. Elix. 212, 213. 
Roll. Rep. 397. Moor 867. 5 | „ os 
If a Lefior covenants with his Leſſee for Years, that it ſhall be lawful for the Leſſee peace- 
ably, &c. to enjoy the Land, and after the Leſſor enters tortiouſly upon the Leſſee, and ouſts 
him; yet this is a Breach of the Covenant, for the Intent was, that he ſhould enjoy it with- 
out the Interruption of the Leſſor. Roll. Abr. 427. 5 Vin. 147, | . „ 
A Covenant that the Indenture of a Leaſe at the Time of the Aſſignment 7s a good, true 
and indefraſible Leaſe, and that the Plaintiff ſhall enjoy, &c. without the Let or Inlerruption of 
the Defendant, or of any claiming by, from or under him : The Plaintiff ſhewed for Breach, that 


before he that made the Leaſe had any Thing, one F. S. was ſeiſed in Fee, and that he who 


made the Leaſe re- entered upon him and diſſeiſed, and leaſed prout, and that F. S. re- 


entered upon him; upon which Replication the Defendant demurs. Per Cur', The Words 


indefeaſible Leaſe ſhall be conſtrued as a diſtin&t Sentence from the laſt Words, that he ſhall 


enjoy it without the Interruption of the Defendant. Sid. 328. Saund. 51. 2 Keb. 201. 


Covenant in a Leaſe for Years of a Manor, hat the Leſſee ſhall not moleſt, vex or put out 
any Copyholder, &c. Plaintiff aſſigned for Breach, that the Defendant vi & armis entered 
upon a Copy hold, Sc. in a Cow-houſe, Parcel of the Premiſſes, & fc Moleftavit, Sc. This 


is not any. Breach, for the Moleſtation is to be intended of ſuch Sort that he may ouſt him 


out of his Copy bold, either by diſtraining, that he could not enjoy it quietly, or by ſome 


Other Vexation, whereby he was forced to relinquiſh his Poſſeſſion 3 and the Wrong is only 


here done to his Perſon, and not to his Copyhold Tenement ; and ſo no Breach. Cro. 


'Eliz. 421. | 


In an Action of Debt on Bond to perform Covenants; one of which was, that the Plain- 
tiff ſhould not. be interrupted in his Poſſeſſion of certain Lands by any Perſon that bad lawful Title, 
and particularly that he ſhould not be interrapted by one T. A. by virtue of any ſuch Title. De- 
fendant pleaded Performance. Plaintiff replied 1 Nov. 20 Car. The Defendant made the 
Leaſe to Plaintiff for Years, and 3d of Nov. he entered; and that 17 Aug. 20 Car. before, 
the Defendant made a Leaſe to A. for Years yet to come, who 20 Aug. 20 Car. entered. 
"The Defendant pleaded the Leaſe to 4. was on Condition for Re- entry for Non- payment of 
Rent, and that before the Leaſe made to the Plaintiff the Rent was behind, & legitime de- 
mandat* ſecundum formam Indenturæ; and he re-entered and made the Leaſe to the Plaintiff. 
Upon. general Demurrer; per Cur', The Demand was not ſufficiently alledged ; for he ought . 
to ſet forth when and where it was made, that the Court might know if it was legal. But 
for a Flaw in the Plaintiff's Replication, becauſe he alledged his Entry after the I.caſe made 
to A. ſo that it appears not that he was interrupted. by him, the Opinion of the Court was 
againſt the Plaintiff, Allen 19. 3 . ; 3 

C. C. granted the next Avoidance, Sc. to M. M. aſſigned it to L. to preſent to the ſame 
Church when it ſhall become void; and covenanted that the ſame Perſon who ſhall be ſo pre- 
fented by him ſhall enjoy it without the Let or Diſturbance of the ſaid C. or M. or any of then;, 
or any by their Procurement, I. preſented J. S. and after 7. M. preſented another, claiming 
the firſt and next Avoidance by the Procurement of C. The Declaration was not good; for 
it ought to ſay, that C. granted to J. M. the next Avoidance, and procured him to diſturb, 
and that by his Procurement he was diſturbed. Minch 4. = | 

A Leſfor covenanted that ihe Leſſee ſhould peaceably and quietly enjoy the Land let during the 
Term; Plaintiff declared that a Stranger entered upon him, and ouſted him within the Term. 
Per Rell: The Covenant in this Cale is broken though he be a Stranger. Szyle 67, 

A L-<ffor covenanted ht the Plaintiff and his Wife ſhould enjoy the Premiſſes during the 
Term, without the Interruption of him or J. his Wife; and the Expulſion is laid of the Plain- 
tiff only, yet it is good, becauſe the Huſband has the ſole Profits and Poſſeſſion; and al- 
though the Entry of the Leſſor is not alledged to be by Title, ſo as he is mer. ly a Tort 
Feafer, and though he might have an Action of Treſpaſs againſt him. Cro. Fac. 383. 1 

A Man covenants that the Covenantee ſhall hold the Land for twenty Years; this will 
amount unto a Leaſe of the Land for Years; but if it is that he ſhall enjoy the Land for 
twenty Years, this is only a Covenant. Cro. Fac. 172. pl. 13. Bro. Tit. Leaſes 20, 30, Co. 
Ney 14. Cro. Jac. 42, 659. Palm. 201. Leen. 118. 3 Buift. 252. Cro. Car. 207. 
Jones 231. Vide Heb. 35. Contra Moor 861. 2 Brownl. 23. Roll. Rep. 397. 5 

Where the Owner of the Land covenants that he ſhould hold the Land at ſuch a Rent 
to be paid, this will amount to a Leaſe: But where a Stranger covenants ſo, it amounts but 


to a bare Covenant. 3 Bulſt. 204. . Roll. Sr. 847. Yelv. 85, Brownl, 136. Cro. Eliz, 


223. Bro. Tit. Leaſes 21. 
| Al though 
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Although the Words in an Indenture are in Shew the Words of the Leſſor only, yet the 
Leſice accepting thereof, and enjoying of it, it is as well as if it had been a Covenant de 
fafo. Cro. Jac. 522. pl. 7. | If | | | 

If a Leffor covenants with the Leſſee, that he hath not done any AZ to prejudice the Leaſe, 


nut that the Leſſee ſhall enjoy it againſt all Perfons: Theſe Words, againſt all Perſons, ſhall 
refer to the firſt, and be limited and reſtrained to any Acts done by him, and no Breach ſhall 


be allowed but on ſuch an Act. 5 Co. 17, Sc. 22 H. 6. 52. Dyer 257. 


A Leſſor covenanted with the Leſſee, that he has not done any AF to prejudice the Leafe, ; 


ut that the Leſſee ſball enjoy it againſt all Perſons ;, the Words, againſt all Perſons, ſhall refer 
to the firſt, and be limited to any Acts done by him. Winch 4. : 

The Condition of an Obligation was, that if the Defendant hall warrant and defend an Ox- 
gang of Land to the Plaintiff againſt J. S. and all others, that then, &c. Reſolved that the 
Word defend ſhall be taken as a Defence againſt lawful Titles, and not againſt Treſpaſſes. 
Moor, pl. 294. 35 N 3 | | 
If two Men leaſe for Years, and covenant that the Leſſee ſhall enjoy, free from all Incum- 
Brances made by them, and after the Leſſee is diſturbed by J. S. to whom one of the Leſſors 
had made a precedent Leaſe: This is a Breach, for them ſhall be taken fſcverally, and not 
Jointly only. Law. 161. Po | : ; | 

Ins Covenant that whereas the Plaintiff was in Poſſeſſion of ſuch Lands, that neither J. S. 
nor J. D. nor J. G. ſhould diſturb him by any indirect Means, but by due Courſe of Law. De- 


fendant pleads, that neither J. S. nor F. D. nor J. G. did diſturb by any indirect Means, 


_ but by due Courſe of Law; it is not good, bur a Negative pregnant: If he had pleaded he 


was not diſturbed by any indirect Means, it had been good, if he had ſaid that he had not 


been diſturbed contra forinam conventionis pred', Godb. 60. 2 Leon. 197. 
One covenants that he ſhall enjoy againſt him and V. and all claiming under him; and 


aſſigns a Breach, that C. claims under V. and ejected him. Defendant pleads, that at the 


Time of the Covenant he was ſeiſed of an indefeaſible Title, and that by an Act of Par- 
liament made, after reciting that 7, had ſettled this Eſtate in Lady M. P. and that certain 
| Perſons had unduly procured a Fine of her; it enacts, that the Fine ſhall be void, and that 
any Perſon might enter as if no Fine had been levied z and that by virtue of this Fine, & 
non aliter, the Defendant was ſeiſed, and ſold and made the Covenant; and that after the 
Act, C. claiming by Title under the ſaid Lady P. by Y.'s Settlement, by virtue of the ſaid 


Act of Parliament entered and ouſted him. Plaintiff demurs, for that the Title being good 


at the Time of the Covenant being made, and the Title upon which the Ouſter, it being 
by Act of Parliament, it is no Breach, as 9 Co. 106. This Act does not make a new Title, 
but removes an Obſtruction from the old, and doubtleſs J. was named in the Covenant for 
this Purpoſe, in Caſe this Fine unduly obtained ſhould be avoided. Twiſden contra. Q. 
2 Lev: 26. Vent. 178. 2 Keb. 831 . | | | 
Where a Covenant is to permit a Man to enjoy without Moleſtation, the Word Moleſtation 
mall not extend to perſonal Torts, as to beating or aſſaulting of him, but to an Entry upon 
him, and a Diſturbance in his Poſſeſſion. Cro. Eliz. 421. pl. 16. 


By Covenant in Law upon the Word Demiſe, the Leſſee is to enjoy his Leaſe againſt the 
lawful Entry, Eviction or Interruption of any Man, but not againſt tortious Entries, Evic- 


tions or Interruptions; becauſe for ſuch tortious Acts the Leſſee hath his proper Remedy 
againſt the Wrong-doer. By the Tame Reaſon, if the Leſſee be by expreſs Covenant to en- 
joy his Term againſt all Men, or notwithſtanding any Act done by the Leſſor, or any claim- 
ing under him, the Leſſee ſhall not have an Action of Covenant againſt the Leſſor unleſs 


he is ouſted ; for if he is tortiouſly ouſted by a Stranger, he hath his Remedy. But if the 


Loeſſor expreſly covenants that the Leſſee ſhall enjoy without the Entry or Interruption of 
any, then the Leſſor ſhall be charged by an Action of Covenant for the tortious Entry of 
a Stranger, becauſe no other Meaning can be given to this Covenant. Yaugh. 119. 
10 Med. 384. „„ 25 8 - | 
But where a Man covenants for quiet Enjoyment againſt a particular Perſon, there it ſeems 
the Covenant ſhall extend to his tortious Acts. Yaugh. 125 to 128; Heb. 35. | 
An Attorney covenants on the Behalf of another, that the Covenantee ſhall quietly enjoy ſuch 

Land at ſuch a Rent for @ Year: Adjudged that this Covenant amounts to a Leaſe though 
made by a Stranger; for he acted on Behalf of the Owner of the Land, and it ſhall be taken 
that he had Authority to demiſe. 2 Vent. 62. | — | 
The Attorney muſt covenant in the Name of the Party for whom he acts, not in his 
own Name. 9 Co. 77. | . 5 | | 
Covenant 42 enjoy peaceably againſt M. Breach was aſſigned, that M. had entered and 
cut down five Elms; upon Evidence it was, 4. Servant of M. by Commandment, and in 
the Preſence of his Maſter, had entered and cut, and good. Leon. 157. 
. 5 | = 5 M | | Where 
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Interruption of the Leſſor, and the Leſſor enters upon him, the Leſſee may bring Treſpals 

if he will, or Covenant if he will. Cro. Fac. 383. pl. 11. Hob. gg, | 
The Defendant covenanted bat the Plaintiff ſhould enjoy a Cloſe quietly for a Tear; upon 

which the Plaintiff put in his Beaſts, and K. who had Titulum virtute cujuſdam dimiſſionis ei 


inde fa antea confection articul' prædic', entered upon the Plaintiff, and expelled him, and 
after brought an Action of Treſpaſs againſt him for putting Beaſts into the laid Cloſe, and 
that 7 lis“ Proceſs' ſuit that K. recovered againſt the Plaintiff 204. Damages, and 171. Coſts, 


of which the Plaintiff bad Notice; and ſo by the Non-quiet Enjoyment the Defendant had 
broke his Covenant. Iſſue upon this, and Verdict for the Plaintiff. Defendant moved in 
Arreit of Judgment, for that Plaintiff had not ſhewed what Title K. had, and it may be 
the Title which he had was under the Plaintiff himſelf; and there having been a Suit 
wherein the Title of K. appeared, the Plaintiff ovght to have ſhewed it, for now it is in his 


own Conuſance; Sed non alloc'; for the Title of K. cannot be ſuppoſed to be under the 


Plaintiff, the Covenant is broken, as in Procter and Newton's Cate, Trin. 23 Car. 2. B. K. 


Rot. 856. Judgment pro Quer'. 3 Lev. 325. 5 | | 
Plaintiff declared on a Demiſe of a Meſſuage, ſimul cum one Garden, & Letrina | Angl. 


Houſe of Office] ad ulteriorem finem inde ; and Leſſor covenanted, that the Leſſee ſhould enjoy 


dimiſſa premiſſa, and aſſigns a Breach, that the Defendant had erected on Part of the 


Garden a Manſion- Houſe, whereby the Plaintiff Uſum Gardini pred ſecundum formam & 


effetum dimiſs* pred! habere non potuit. Defendant pleaded, that non obſtante edificat” pred', 


the Plaintiff u/um Gardini præd' habere potuit, ſecundum veram intention dimiſſ* pred', abſque 


hoc quod edificatio pred* aliquo modo impediret le Plaintiff of the Uſe of the ſaid Garden, ſe- 


cundum veram intentionem indentur' pred'. Plaintiff demurred. Per Cur', The Uſe of the 


Garden is the Uſe of all the Garden, and not the Uſe only to paſs to the Houſe of Office, 


as was pretended by the Defendant ; and the Traverſe contains more than is alledged in the 


Breach, ſecundum veram intentionem indent præd', and the Court cannot know the true Inten- 
tion of the Indenture but by the Words of the Indenture. 3 Lev. 167. 


Debt on Bond to perform Covenants; the Covenant was for quiet Enjoyment, withou! Let, 
Trouble or Interruption, & c. The Plaintiff aſſigned his Breach, that he forbad his Tenant to 


pay his Rent. Per Cur”, It is no Breach unleſs there were ſome other Act. Brownl. 81. 
A Covenant was, that the Covenantee ſhould peaceably enjey an Acre of Copybold Land ac- 


cording to the Cuſtom of the Manor, The Defendant pleaded, that by Cuſtom of the Manor 


the Covenantee ought to pay to the Lord a Rent, and for Non-payment the Lord to re-enter ; 


and that the Covenantee did not pay it, and the Lord entered and demanded Judgment |: 


allio A good Plea. Bendl. 32. | „ | | | | 
In Covenant Plaintiff aſſigned for Breach the Non-payment of Rent; Defendant pleaded 


a Bargain and Sale for Money for 100 Years before that Time of the ſame Land made to 


A. and pleaded the Statute of Ules, and then ſhews the Attainder of A. for High Treaſon, 
and that by this Attainder it is veſted in the King; and pleaded the Act of Attainder, and 


the Exceptions; and it was demurred to this Plea upon 4 Co. 53. and Dyer 256. becauſe he 
had not pleaded that A. or any under him, had not entered upon the Lands, and without 
Entry and Expulſion of the Defendant he ſhall not be diſcharged of the Rent; but it was 
ſaid, it being upon the Statute of Uſes, no Entry was requiſite : But the greateſt Doubt was, 


the Title is in the King, and the King is in Poſſeſſion without Entry, and the Party is in 


Poſſeſſion, viz. the Detendant is accountable to him for the Profits. In Kchle the Court 


agreed this to be a good Leaſe by way of Eſtoppel; and if the Rent be in Being, the Co- 


venant remains, and econtra if not. And per Cur', This is a ſufficient Eviction . without 


Entry or Office alledged, nor need any Entry be laid by the firſt Leſſee, he being ſaid in 
Poſſeſſion by virtue of the Statute; and the King is in actual Poſſeſſion as much as if the 
Party had entered actually, though a common Perſon ſhould not be ſaid to be in Poſſeſſion 


without Entry by himſelf or the firſt Leſſee: Now this cannot be good as a Leaſe in Re- 
verſion, being not fo pleaded, but as a Grant of the preſent Eſtate ; but all agreed that 


upon Aſſignment of the Leaſe there muſt be Attornment. The Plaintiff has declared on a 


Leaſe in Poſſeſſion as at Common Law, which is avoided by Eviction. Judgment pro De- 


tendant. Sid. 399. 2 Keb. 364, 444. | . 
In an Action of Covenant a Breach was aſſigned by the Leſſee, that he did not quietly 


enjoy, Sc. Leſſor pleads in Bar, that the Covenant was, bat the Leſſee performing the Co- 


venants, and paying his Rents, ſhould quietly enjoy, & c. Per Windham, Theſe Words, paying 


the Rent, is no Covenant precedent, but rather concomitant, and is liable to Conſtruction 


as the Subject-Matter is; but here it can be no Condition, being an uſual Clavſe at the 
End of all Leaſes. Per Cur', And yielding and paying makes no Condition, 2 Keb. , 23. 
Sid. 280. Vide Reb. 899. | Ts | | 


Covenant, 


Where a Man covenants that his Leſſee ſhall quietly enjoy during the Term, without any | 
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| Covenant, for that the 'Teſtator ſold to the Plaintiff twenty Ton of Copperas, and agreed | 


with the Plaintiff, that if he failed of the Payment of ſuch a Sum at ſuch a Day, at he 
might quietly have and enjoy the ſaid twenty Ton of Copperas ; and alledged in facto, that the 
Money was not paid at the Day, & quod non potuit habere & pgaudere the ſaid twenty Ton 
of Copperas. An Action was brought, and Judgment was againſt the Defendant by NI. 


dicit, and a Writ of Inquiry of Damages awarded, and 2604. Damages returned. Per Cur', 
The Declaration is not good, in that he aſſigned rot a ſufficient Breach, Quod non potuit 


habere & gaudere, &c. without ſhewing how and by whom he was diſturbed, is not ſuffi- 
cient; for it ought to appear to the Court that it was a lawful Diſturbance, otherwiſe there 
is not any Cauſe of Action; for the Goods being fold to him, if he were legally diſturbed, 


he has a ſufficient Remedy, and is not to maintain an Action of Covenant; and of this 


Opinion was all the Court: And though Judgment was given againſt the Detendant by 


Nibil dicit, yet per Cur', he came Time enough to alledge this Matter; for until the laſt 


Judgment he may well inform the Court of the Inſufficiency of the Declaration; and the 
Court ſeeing it inſufficient, ſhall abate it. Cro. Eliz. 914. : 5 

Covenant, for that the Defendant 25 Eig. let to him the Barton of B. for ſix Years, and 
covenanted {bat be ſhould 2joy ii during the Term quietly, and diſcharged from Tithes, &c. and 
further, that if the Tithes were demanded and recovered againit him during the Term, that 
he ſhould recoup in his Hands ſo much of the Rent as the Tithes amounted to: For Breach 


| Plaintiff ſhewed, that in 42 Eliz. the Parſon ſued him for the Tithes of Corn growing 
there in the Years 38 & 3g of Eliz. whereupon it was demurred. Per Cur', This Suit after 
the Determination of the Term was a Breach of Covenant, for he did not enjoy it diſ- 

charged, &c. which is not intended of a real Diſcharge, for it appears not to be the Intent 


of the Parties, becauſe it is agreed that if he were ſued he ſhould recoup as much of the 


Rent in his Hands; but their Meaning was, he ſhould be freed from Suit and Payment of 


it; and he is as greatly prejudiced by a Suit after the Term as if he had been ſued before 


the Expiration. of the Term: But becauſe it was not alledged that the Suit was lawful, or 


that the Tithes were due, for he was not bound to diſcharge him from illegal Suits, the 
Breach was not well aſſigned. Cro. Eliz. 916, 917. EEE 
A Condition peaceably to enjoy from the 1 February until Michaelmas Day Tithes, paying 


| Hallf-yearly during the Term, and on Default of Payment the Defendant (the Leſlor) to be free 
from all Obligation to the Plaintiff. He replied and aſſigned a Breach in Non-payment of 
Rent at Michaelmas, which was after the Term ended; and Defendant demurred. Now 
the Subſtance of the Suit is quiet Enjoyment, and therefore ought not to be taken by Pro- 
teſtation. Sed per Cur', Enjoyment need not be anſwered where it is defeaſanced by Pay- 


ment of Rent; yet Judgment pro Defendant. 3 Keb. 550, 594. | 
A Condition to perform Covenants in a Leaſe; one of which was, that he ſhould enjoy 


- ſuch Lands let him quietly without Interruption. And the Plaintiff in his Replication ſhewed 


in facto, that the Defendant 20 March 30 Eliz. had diſturbed him, and in that aſſigned the 
Breach. The Defendant by Rejoinder ſhewed, that in the Indenture there was a Proviſo, 
that if he paid 101. the 31 March 30 Eliz. that the Indenture and all therein contained 


ſhould be void, and alledged he paid 10/7. at the Day (but this was after the Diſturbance _ 


juppoſed). Plaintiff demurred. Judgment pro Quer'. For by the Covenant broken before 
the Condition performed, the Obligation was forteited ; and it is not material that the Co- 


venant became void before the Action brought; but by Vray, If the Proviſo had been, 


that upon the Payment of the 10/7. that then as well the Obligation as the Indenture ſhould 
be void, aliter ; for then the Bond was void before the Action brought. Cro. Eliz. 244. 
A. Tenant in Tail (Reverſion to the Queen in Fee) let the Premiſſes for twenty-one Years 


by Indenture, and covenanted that the Leſſee ſhould enjoy it againſt all Perſons, without the 
Interruption of any beſides the Queen, her Heirs and Succeſſors; the Queen granted her Rever- 
tion to V. The Tenant in Tail died without Iſſue; V. entered, Leſſee brought Covenant: 


It lies, for the Queen's Patentee is not excepted. Cro. Eliz. 517. 


There was a Covenant in an Aſſignment of a Leaſe, that the nee Jhould quietly enjoy, 


&c. free and clear of and from all Arrears of Rent: An Action was brought upon this Co- 
venant, and the Breach aſſigned was, that the Rent was in Arrear and not paid. The De- 
tendant pleaded that he left ſo much Money in the Hands of the Plaintiff, ed intentione, to 


pay it to the Leſſor in Diſcharge of what Rent was then in Arrear: And upon Demurrer 


the Plea was held good, notwithſtanding the Objection that the Intention was put in Iſſue; 


for if it had been ad ſolvend', it had been good, and in this Caſe the Plaintiff might have 


| replied non reliquit, &c. in manibus ſuis ad ſolvend. 4 Mod. 249. 
In a Leaſe for Years the Defendant covenanted that the Plaintiff ſhould enjoy it during the. 
Ferm. On Demurrer the Caſe was, Tenant for Life levied a Fine Come ceo, Sc. to him in 
Rc:verſion ; the Uſes were to the Conuſee and his Heirs, on Condition to pay to the Tenant 
| „ | | | | | for 
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that one S. entered upon the Aſſignee, and in Ejectment recovered againſt the * 


for Life 41. per Ann. during his Life, and upon Default, that it ſhould be to the Uſe of the 
Conuſor for her Life; the Conuſee made a Feoffment to the Defendant, who leaſed to the 
Plaintiff; the 4 J. was not paid nor demanded; the Tenant for Life entered upon the Plain- 
tiff: This is a Breach of the Condition without any Demand of the Rent, for it is a Sum 


in Groſs, and not iſſuing out of the Land. The Covenant is, that the Leſſee Mall abſolutely 
enjoy it; and it was held that this Feoffment has not deſtroyed the future Uſe, which is to 
ariſe from Non- performance of the Condition. Cro. Eliz. 688. 


Plaintiff declared that J. S. let to him, Cc. and covenanted that the Plaintiff ſhould quietly 


enjoy it during the Term, without the Let or Diſturbance of him, his Heirs or Aſſigns, or of any 


other Perſon by or through his Means, Title or Procurement; and ſhewed for Breach, that 
L. P. by Fine granted the Land to J. S. and his Wife (the Defendant) and to the Heirs of 
J. S. and that this Fine was ſo levied by the Means of J. S. and that after he made the 


Leaſe to the Plaintiff, F. S. died; his Wife entered, who was Executrix. Per Cur”, The 


Action lies; though ſhe claims by Title derived from another, yet ſhe claims by his Means. 


Cro. Fac. 657. 2 Roll. Rep. 286. a 


For though in Point of Eſtate the Wife was in by L. P. yet this was by Means of the 
Purchaſe and Procurement of her Huſband; for this was procured to make her a Jointure. 
And if he makes a Leaſe, and the Leſſee grants it over, and after he makes a ſecond Leaſe 
with ſuch Words; if this Leſſee be ejected by the Aſſignee of the firſt Leſſee, it is a-Breach 


of the Covenant, becauſe this is by Means of the Covenantor, although not his Act: And 


this Covenant provides as well againſt lawful Entries by his Means and Procurement, as 


againſt tortious; and the Word Title does not refer to Diſturbance, but to Eftate. 


Tenant in Tail makes a Leaſe, and covenants that the Leſſee ſhall enjoy againſt him and al! 


claiming under him; if he dies, and the Iſſue ouſts the Leſſee, the Covenant is broken: For 


though he is in per formam doni, yet it is by Deſcent from the Father, and ſo by his Means, 


though not his Title; but if the Iſſue makes ſuch a Leaſe and Covenant, and the Iflue of 


the Iſſue enters, it is not broken, becauſe he is not in by his Means, but by Deſcent, which 


is by Act in Law & per formam doni. Palm. 339, 340. 


If a Man has good Title to Lands by Virtue of a Fine, and ſells the ſame, and cove- 


- nants with the Vendee, his Heirs and Aſſigns, that he ſhall enjoy againſt him and B. and all 
- claiming under them; and after by an Act of Parliament, reciting that B. had ſettled this 


Eſtate upon C. and that certain Perſons had unduly procured the ſaid Fine from her; it is 


- enaſted, the Fine ſhall be void, and that every Perſon may enter as if no ſuch Fine had 
been; and after one enters, claiming Title under C. This is a Breach of the Covenant, for 
the Act makes no new Title, but removes the Obſtruction of the Old; and it was ſaid, that 
. doubtleſs B. was named in the Covenant for this Purpoſe, in Caſe this Fine unduly obtained 


ſhould be avoided. - 2 Lev. 26. 2 Keb. 831. 5 
If a Leſſee for Years aſſigns to F. S. and after aſſigns to J. D. and covenants with J. D. 


that he is poſſeſſed of the Term, and that J. D. ſball enjoy it, and ſball be ſaved harmleſs 


from all Incumbrances done by bim; the firſt Aſſignment is not any Breach of the Covenant 


before Entry made by F. S. nor any Diſturbance of the Poſſeſſion. Roll. Abr. 430. 


A Conufee of a Statute extended and afiigned it to one, and after granted the Land to 


another, and covenanted that notwithſtanding any Act by him, or any other by his Conſent, 


that the Statute, Extent and Execution ſhall be in Force; and in Covenant brought by FR. 


this Aſſignmept was aſſigned for Breach; and upon Demurrer adjudged pro Quer*. And on 


a Writ of Error this Judgment was reverſed ; for notwithſtanding the Aſſignment, the Sta- 
tute is in Force; but if the Plaintiff eo gaod conceſſit to him, which implies a Covenant, the 
Action had been maintainable : But the Breach is aſſigned in the Covenant only, which is 
not broken by the Aſſignment, for the Statute is in Force after the Aſſignment, ſo that the 


Conuſee may releaſe, 17 Ed. 3. and the Aſſignment proves the Statute to be in Force; but 
if he had covenanted that the Grantee ſhall enjoy without Diſturbance, the Aſſignment had 


been a Breach of the Covenant; and ſo is a Breach of Covenant in Law implied in the Word 


Grant, if the Action had been brought upon it. Palm. 388. 


The Defendant leafed to the Plaintiff an Houſe, by the Words Demiſe and Grant (which 
Words import a Covenant in Law) and the Leffor covenanted that the Leſſee ſhall enjoy 


the Houfe during the Term, without Evittion by the Leſſor, er any claiming under bim (which 5 


expreſs Covenant was narrower than the other); and gave a Bond to perform Covenants. 
The Plaintiff granted this Term over to a Stranger. The Plaintiff aſſigned for Breach, 


Debt was brought. Per Cur*, By this Covenant in Law the Aſſignee ſhall have a Writ 
of Covenant, and for the Breach of the Covenant in Law the Obligation was forfeited. 
But becauſe the Plaintiff did not ſhew that S. had an Eigne Title, (for otherwiſe the 
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Covenant in Law was not broken) therefore Judgment againſt the Plaintiff. 4 Co. 80. 5. 
Cro. Eliz. 674. = 5 EF | 
And regularly no Covenant lies upon the Word Demiſe, unleſs in Caſe of Eviction of the 

| Leſſee, and actual Ouſter or Expulſion by the Leſſor or a Stranger. | | 

An Aſſignee brings Covenant againſt the Aſſignor for being diſturbed in Non-enjoyment 

quietly. Defendant pleads 407. accepted of him in Diſcharge of the Wrong: After Aſſignee 

brings Covenant againſt the Executor of the Leſſor, who pleads this Acceptance: It is no 
Plea; Had he pleaded the Acceptance of the 40/. in Satisfaction of the Covenant, it might 
have been good. Style 300. | | 


ce 


| Leffor, Tenant for Life, lets for twenty-one Years, and covenants that he had not done 


any Act to prejudice the ſaid Leaſe, but that he ſhall enjoy it againſt all Perſons. Tenant for 
Life dies, the Leſſor in Reverſion enters: Leſſee ſues the Executors. The Action lies not, 
for the laſt Words refer to the firſt Words, For any Thing done by bim. Cro. Eliz 615. 
J. and J. Jointenants by Leaſe for Years; V. aſſigned all his Intereſt to another without 
7.'s Aſſent or Privity, and died; 7. after recited this Indenture by Leaſe, and that all came 
to him by Survivorſhip, granted the Premiſſes to P. and covenanted, that be ſhall quietly en- 
Joy it notwithſtanding any Act done by him, and gave Bond for Performance of Covenants : In 
an Action of Debt on the Bond, J. pleaded that the Plaintiff had enjoyed ir, notwithſtanding 
any Act done by him. P. replied, that “/. Jointenant with J. aſſigned his Eſtate to J. D. 
who entered and expelled him. The Defendant demurred: But it was adjudged againſt 


him; for the Grant was never good, for he had no Power to grant one Moiety, and yet he 


had expreſly granted the Premiſſes to P. and the Condition of the Obligation being to per- 
form all Grants, the Grant being defective at the firſt as to a Moiety, which is the Subſtance 
of the Agreement of all the Parties, this is not qualified by the Covenant enſuing; and it is 
not like Noke's Caſe, 4 Co. for there the Grant was good for the Whole, and becomes ill by 
_ Eviction afterwards; and therefore in that Caſe the Covenant enſuing qualified the general 
Covenant. Zelv. 175. Lit. 206. Bulſt. 3, 4. Cro. Fac. 233. | 

In an Action of Covenant to perform Articles; which were, that the Plaintiff ſhould hold 
and enjoy Lands free from all Titles and Incumbrances; and for Breach the Plaintiff ſhewed, that 
B. died ſeiſed, and that his Wife had Title to Dower. Plaintiff demurs. Cur', This Cove- 
nant goeth to the Land, and there can be no Difference between a Covenant to diſcharge 
the Land of all Titles, and that the Defendant ſhall hold the Land fo diſcharged, Keb. 937. 

Baron and Feme levied a Fine; J. S. covenanted, hat the Conuſee ſhall enjoy it againſt all 
lawfully claiming from B. F. brought Dower after the Death of B. the Conuſee did not plead 
the Fine, but ſuffered Judgment, and brought Covenant againſt J. S. and it was adjudged 


againſt him; for the Covenant ſhall not extend to a Right that is barred ; and beſides ſhe did 


not claim lawfully. | | | 

Covenant to enjoy ine interruptione alicujus; it muſt be ſhewn that the Party interrupting 
had a Title. 2 Vent. 61, 62. | 
Action of Covenant, for that the Defendant Nen indempnem conſervavit ipſum de & con- 
cernente occupationem quorundam clauſorum, &c. ſecundum formam ag reament'; and ſets forth 
no Title in the Diſturber. Cro. Eliz. 914. Cro. Fac. 315, 425. Vaughon 120, 121. 


2 Saund. 78. Mod. Rep. 66. But this being after a Verdict, and the Plaintiff ſetting forth 


in his Declaration, that the Diſturber recovered per Judicium Curiæ, Judgment was given 
pro Quer. 2 Mod. 212. | | | | 

 _ Upon a Covenant for quiet Enjoyment, the Breach aſſigned was, that a Stranger entered 
and evicted him, but doth not ſay that he hath a Title; it is nought : Habens priorem & lega- 


lem Titulum at the Time of his Entry would have been good: But it is ſafe to ſay alſo, not | 


having any Title from the Plaintiff. Mad. Rep. 293, 294. 2 Saund. 178. | 
Where a Man covenants that he hath not done any Act to diſturb the Plaintiff in his Poſ- 
feſſion, but that he ſhould hold it with Diſturbance of the Defendant or any other Perſon : 
The Plaintiff aſſigns for Breach, that one A. recovered Power out of the Land: The Defen- 
dant ſays, that the Recovery was before he ſold to the Plaintiff, Curia: The Defendant is 
not bound to warrant peaceable Poſſeſſion, but only for all Acts done or to be done by him, 
| Daliſon 39. _ | RED 

One covenants with F. S. that he ſhall enjoy the Land; and further, that A. a Farmer of 
ihe Tithes, ſhall pay 81. per Ann. and is bound to Performance, in Debt on the Bond, it is 
good to plead Performance of the Covenants ex parte ſua perimplend', for this implies the 
Farmer had paid the 8 J. and expreſs Mention of that needs not be. Dyer 372, 373. 

In Covenant the Breach aſſigned was, that B. Habens jus precedens to the Plaintiff's Con- 
veyance, Virlute Tituli did enter, and good; though it had been plainer to have ſaid Legale 
jus, (contra Yelv. 30.) Had the Covenant been againſt the lawful Title of F. S. the Breach 
mult have been lo. 3 Keb. 878. EE, | | 
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Covenants. 


Vaugb. 121, 122. 


86. Hob. 34. Though this was after a Verdict. 


In Covenant, the Plaintiff declared upon Articles of Agreement made between V. on the 
Behalf of T. AM. of the one Part, and R. of the other Part: It was agreed between the Par. 
ties, that the ſaid R. quiete & paciſice haberet & octuparet tenement”, vocal” S. for one Tear, 
excepta dimiſſione pred” cuidam E. K. nuper tenent' premiſs unum parvum clauſum parcellam 
præmiſſorum, and that R. ſhould pay 20 l. by quarterly Payments for the ſaid Year. Plaintiff ſer 


forth he entered: and put in his Cattle, and before the Year was out XK. ſued R. in Treſpaſs, 


and recovered Damages and Coſts, which he was forced to pay, and ſo he did not hold the 
Premiſes quietly. Per Cur', The Declaration is not good, for it is not ſet forth that K. had 
any Right, for the Articles amounted to a Leaſe : But if it had been a collateral Covenant by 
a Stranger, it would be hard to extend it to a tortious Entry. Cro. Jac. 425, Where the 
Promiſe was to enjoy without the Interruption of any Perſon ; and yet holds, that a Title 
ought to be ſer out. Dyer 328. a. Roll, Abr. 430. 5 Vin. 157. contra. This is no Cove- 
nant exprefly againſt K. for he is only mentioned in the Part excepted. 2 Vent. 39. SE 

D. was bound to H. upon Condition that H. and bis Heirs might enjoy certain Copybold Lands 
ſurrendered to him ; the Defendant pleaded the Surrender, and that the Plaintiff entered, and 
might have enjoyed the Lands. Plaintiff replied, that after his Entry one E. entered upon 
him and ouſted him. Per Cur', The Replication is ill, becauſe he did not ſhew he was evic- 
ted-out of the Land by lawful Title, for elſe he had the Remedy againſt the Wrong-doer, 


A Condition was, 10 enjoy ſuch Lands without Eviction: The Breach was aſſigned in the 
Recovery by Verdict in Ejectment, upon a Leaſe made by one E. and ſhews not what Title 
E. had to make the Leaſe, but avers that E. had good Title, and it might be he had Title 
derived from the Plaintiff after the Obligation made; and therefore he ought to ſhew that he 
had good and eigne Title before the Leaſe made; and in the Exchequer-Chamber.the Repli- 
cation was held ill. Cro. Fac. 315. 2 Saund. 177, 178. Lev. 301. 2 Lev. 37. Moor 

If Tenant for Life makes a Leaſe for twenty Years, and covenants that the Defendant ſhall 
enjoy it during the Term, that ſhall be conſtrued during his Life, for the Term ends by his 
Death; alter if the Covenant had been during the Term of twenty Years. Brownl, 22: 

Covenant was, that the Leſſee and. his Aſſignees ſhould enjoy, without the Let or Interruption of 
F. E. and all others claiming under the ſaid F. E. The Breach aſſigned was, becauſe he was 
ouſted by J. S. who claims under the Title of F. E. and does not ſhew how he claims under 
his Intereſt, nor by what Conveyance: It is ill, though he be a S/ranger. Cro. Eliz. 823. 

Where the Covenant is to enjoy without the Interruption of any Perſon, yet the Title of 
him who interrupts muſt be ſet forth. Vent. 62. . 1 be | 

Where the Breach is aſſigned in the Entry of a Stranger, there he ought to ſhew a Title in 
the Stranger: But it is otherwiſe when the Leſſor himſelf enters. Moor 861. RA 

Bond with Condition, that the Plaintiff ſhould have, hold and enjoy Land acquitted from all 


Charges and Incumbrances; and for Breach the Plaintiff ſhewed, that there was a Rent-charge 


granted by the Predeceſſor, under whom the Defendant claimed, which is yet undiſcharged. 
Defendant demurred. Per Cur', If the Acquittal refers to the Land itſelf, or to the Perton, 
the Defendant muſt ſhew how he has diſcharged him from the very Rent. Keb. 927. 

A Man made a Leaſe for Years, and covenanted, hat neither he himſelf, nor bis Heirs or 
Executors, ſhould interrupt: In an Action of Covenant brought for the Entry of his Execu- 
tors, the Plaintiff need not ſhew that the Executors entered upon any eigne or good Title ; for 
it is all one, whether the Action is brought againſt the Covenantor cr his Executors ; aliter 
where a Stranger enters, for that the Plaintiff ought to ſhew that he entered upon eigne Title, 
and upon gocd Title. 2 Roll. Rep. 21, Brownl. 80. | | | | 

Recovery by Verdict is no Breach of the Covenant in Law for quiet Enjoyment, voleſs the 
Plaintiff ſhews that the Perſon who recovered had an eigne Title. Bid. Cro. Fac. 31. 
Mod. 298. 3 Mod. 135. Vent. 84. 2 Lev. 37. Mod. 66. | „ 

A Suit in Chancery is no Breach of a Covenant for enjoying without Diſturbance. T. Raym. 
371, 372. 2 Vent. 213, 214. 7 | | 

A Covenant to enjoy a Leaſe which is void, is a void Covenant; but a Covenant to enjoy 
a voidable Leaſe, is good until the Leaſe is avoided. Moor 875, _ | 

If I covenant with B. 7o enter into @ Bond to him for the quiet Enjoyment of Lands, and do 
4. 8 what Sum, he ſhall be bound in ſuch a Sum as amounts to the Value of the Land. 
5 CY. 78. a. | | 5 | | 


Fifthly, 
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| Fiſthly, Free from Incumbrances. 


Two Leffors covenant to diſchirge the Leſſee of all lacumbrances done by them, or any 


other Perſon ; one of the Leſſors had made a Leaſe, and ſo a Breach: It is a good Breach ; the 
Covenant goes to Incumbrances done ſeverally as jointly. Poph. 200. Latch 161. Noy 86: 
A. covenanted that the Land was diſcharged of all Acts and Incumbrances done by him; 
whereas in Truth a Poſt- Fine was not paid: The Covenant is broken, becauſe the Land was, 
and aſl other of the Plaintiff's Lands were chargeable with the Poſt-Fine. Dealiſen 73. 
Ik A. grants Lands to B. and his Heirs, rendring 10 J. Rent, and B. ſells the Land to C. 
and his Heirs, and covenants with C. that from ſuch a Day he fhall enjoy it diſcharged of all 
Incumbrances; and before that Day a common Recovery is had againſt C. in which A. is 
vouched; and this is to the Uſe of C. and his Heirs, ſuppoſing hereby that the Rent had 
been gone, which is not ſo in this Caſe, the Covenant is broken, for the Rent is an Incum- 
brance, Per Cur', Hil. 20 Fac. C. B. Greenway v. Tuckfald. 
K. was ſeiſed and leaſed for Years to F. H. Huſband of A. and F. H. being fo poſſeſſed, by 


his Will deviſed that the faid 4. ſhould have the Uſe and Occupation of the ſaid Lands for 


all the Years of the ſaid Term as ſhe ſhould remain Sole; and if ſhe died or married, that 
then his Son ſhould have the Reſidue of the ſaid Term not expired. F. H. died, A. entered, 
to whom the ſaid K. conveyed by Feoffment the ſaid Lands in Fee, and covenanted that the 
ſaid Lands from thenceforth ſhould be clearly exonerated de omnibus prioribus barganiis, titul', 
Juribus, & omnibus aliis oneribus quibuſcunque. A. married, and the Son entered: Per Cur”, 
This Poſſibility which was in the Son at the Time of the Feoffment, though it was not actual, 
yet the Land was not diſcharged of ali former Rights, Titles and Charges by the Marriage 
of the ſaid A. It is become an actual Charge, and the Term is not extinct by the Accept- 
ance of the Feoffment. Leon. 92. 5 
I am bound in a Statute, and afterwards ſell my Land with Covenant prout ſupra; here 
the Land is not charged; but if the Condition in the Defeaſance be broken, fo as the Conuſee 
intends, now the Covenant is broken. Did. Ss „ | 
If a Man bargains and ſells a Manor, and covenants that it is free from all former Bargains, 
&c. and Incumbrances made by any Perſon, except the Eftate of J. S. and ſuch Eſtates as he has 
made, as will determine by his Death; and FJ. S. after grants Part of the Manor for three Lives 
by Copy of Court-Roll: This Grant by Copy made after the Bargain and Sale, is no former 
Incumbrance; and though it does not determine by the Death of J. S. according to the In- 
tent of the Exception, yet an Exception in its Nature, being added to qualify the Covenant, 
it ſhall not be expounded ſo as to extend it further than the Words, Sav. 74. 
One deviſed his Land to his Heir, paying a Rent-ſeck of ſo much per Ann. to his Siſter 
after his Death without INue. Deviſor dies; Deviſee ſold the Lands, and covenanted that it 
was free from all Rents and Incumbrances, &c. She had no Remedy for this Rent- ſeck, be- 
cauſe ſhe had no Seiſin, and then the Covenant is ſo remote and uncertain. Per Cur,“ It is ex- 
preſly within the Word Rents, but had it been only Incumbrances, it might have been a Que- 
ſtion. 2 Sid. 167. 5 | | | 
M. leaſed certain Lands to R. for Years, and afterwards leaſed them to one T. for Years; 
T. covenanted with the Defendant, that if the ſaid R. ſhould ſue the ſaid M. by Reaſon of the 
latter Leaſe, that then he would diſcharge and keep harmleſs without Damage the ſaid M. and 
alſo would pay to him all the Charges he ſhould ſuſtain by Reaſon of any Suit to be brought 
againſt R. in Reſpect of the ſaid former Leaſe: And M. by the ſaid Indenture covenanted 
with T. that the ſaid Land demiſed ſhould continue to the ſaid T. diſcharged of former Charges, 
| Bargains and Incumbrances ; and now upon the ſecond Covenant T. brought an Action of Co- 
venant, and ſhewed that the ſaid R. had ſued him in an Ejectione firme, upon the ſaid firſt 
Leaſe, and had recovered againſt him; and M. pleaded in Bar the ſaid ſecond Covenant, 
intending that by that latter Covenant the Plaintiff had Notice of the ſaid former Leaſe made 
to R. ſo as the firſt Leaſe ſhall be excepted out of the Covenants of former Grants, for other- 
wiſe there ſhould be Circuity of Action. Per totam Cur* contra; for the Covenant of M. 


ſhall go to the Diſcharge of the Land, but the Covenant of T. only to the Poſſeſſion. 


3 Leon. 123. | | 
Upon a ſpecial Verdi& the Caſe was, That the Defendant made a Leaſe of the Parſonage 
of B. and that he covenanted to ſave the Plaintiff harmleſs and indemnified, and alſo the Pre- 


miſſes and the Profits of it, againſt one P. B. the Parſon of B. And upon this the Plaintiff 


brought Covenant againſt the Defendant, and aſſigned a Breach, that the ſaid B. had en- 


tered and ejected the Plaintiff; and it was objected for the Defendant, that the Plaintiff 
| | 1 | : does 
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does not ſhew that B. entered by Title, and then it ſhall be taken that he entered by Wrong, 
and ſo the Covenant is not broken; for to ſave harmleſs, is only of lawful Harms, as in Pu- 
tenbans Caſe, Dyer 306. Puttenbam was condemned for Default in a Scire Facias in Chan- 
cery upon Recognizance there; they. commanded the Warden of the Fleet where P. was in 
Ward for other Cauſes, and him to detain in Execution upon the Condemnation aforeſaid 
the Warden takes a Recognizance of P. to ſave him harmleſs againſt every one, and ſuffers 
him to eſcape, who imparles, and ſues P. upon the Recognizance ; Iſſue, Non damnificatus. 
Per Cur. He is not damnified, becauſe he was not by Law chargeable for the ſaid Eſcape, 
for P. was never lawfully in Execution to the Plaintiff for the ſaid Debt, becauſe a Capras 
doth not lie for Execution on a Recognizance in Chancery; but the Counſel for the Plaintiff 
in the ſaid Caſe of Foſter al contra, for there is a Difference where the Covenant is general 
and where ſpecial; and here inaſmuch as it is ſpecial to ſave harmleſs againſt P. B. he ought 
to defend againſt him, be his Entry by Title or by Tort ; and he cited Catefby's Caſe, Dyer 
328. Leſſor covenants that the Leſſee ſhall enjoy his Term, ine ęjectione vel interruptione ali- 
eujus; Leſſee brought Covenant, becauſe a Stranger entered, and faith not that he hath Title; 
and Judgment pro Quer. Gaudy : The Covenant is broken, for if B. diſturbed him ſo that 
he could not take the Profits, it is a Breach, be it per Tort or Title. 2 Ed. 4.15. 

If the Covenant be to warrant the Land, that is only upon Title; but here if the Leſſee 
be per Tort or Title ouſted, for to ſave harmleſs is ſtronger than to warrant: And per Cur', 
The Covenant is broken; they agree that Cateſby's Caſe is not like this. Fenner vouched 18 
Ed. 4.27. where H. is bound to ſave J. S. harmleſs againſt me; if I arreſt J. S. although it 
is tortious, the Bond is forfeited; which the other Juſtices denied to be Law. Cro. Car. 212, 
213. Owen 100, 101. | | 1 5555 

A. covenants with B. before ſuch a Feaſt to make a good, ſure, ſufficient and lawful Eſtate 
in Fee-ſimple, of and in the Manor of, Cc. diſcharged of all former Sales, Bargains, Charges 
and Incumbrances whatſoever, (Leaſes or Grants of Life, Lives or Years, upon which the ancient 
and accuſtomable Rent or more, are reſerved and payable during ſuch Eſtates only excepted.) If a 
Leaſe for Years, with the accuſtomable Rent reſerved of the whole Manor, or any Part, 
made mean, between the Date of the Indenture of Covenant and Delivery of the Deed, be a 
Breach ? Q. For three were againſt two. Dyer 139. F 

Conuſce of a Statute extends and aſſigns it to one, and after grants the Land to another, 
and covenants, that no/wirhſtanding any Act by him, or any other by his Conſent, that the 
Statute, extent and Execution ſhall be in Force; and in Covenant this Aſſignment was aſſigned 
for Breach; and upon Demurrer adjudged for the Plaintiff; and in a Writ of Etror this 
Judgment was reverſed, for nothwithſtanding the Aſſignment, the Statute is in Force; but if 
the Plaintiff eo quod conceſſit to him, which implies a Covenant, the Action had been main- 
tainable ; but the Breach is aſſigned in the Covenant only, which is not broken by the Aſſign- 
ment, for the Statute is in Force after the AMgnment, ſo that the Conuſee may releaſe ; but 
if he had covenanted that the Grantee ſhall hold without Diſturbance, the Aſſignment had 
been a Breach of Covenant in the Law, implied in the Word Grant, if the Action had been 
brought upon it. Palm. 488. ENS > „%% Ng oo 5 

The Defendant granted to the Plaintiff all his Right, Title and Intereſt which he then had 
of and in the Lands in B. lately granted by L. D. or R. F. for twenty Years by Indenture, 
and covenanted with the Plaintiff that he is lawful Owner of the Indenture, Demiſe, Term of 
Years and Premiſſes; and that dia præmiſſa then were and ſo ſhall continue diſcharged from all 
former Grants and Incumbrances made by the Defendant, or the ſaid R. F. and Plaintiff alledged 
that R. F. before the Aſſignment to the Defendant had granted ſeveral Parts to ſeveral Perſons 
for twenty Years, and fo a Breach, The Defendant in his Plea ſaid, that R. F. granted his 
Intereſt in the Lands (excepting the Lands ſo ſeverally demiſed); and the Doubt was, Whe- 


ther it ſhall be intended he was Owner of the Term only, or the Term to him aſſigned, and 


of the intire Land, during the Term, or not? | | 
Per Cur', The Word Premiſſes, which were to be diſcharged of all Incumbrances made by 
the Defendant, or R. F. tend as well to the Land as to the Term; and the Word Premiſes 
need not to have been put in, if it intended only to have the Term granted to the Defendant 
to be diſcharged. And. 236. | | | | 
A Covenant was, that the Plaintiff ſhould have, hold and enjoy the Lands acquitted from 
4.0 Charges and Incumbrances. The Plaintiff for Breach ſhews, there was a Rent-charge 
granted by the Predeceſſor, under whom the Defendant claimed, which is yet undiſcharged. 
The Defendant demurred, becauſe the Action goes to the having and holding the Land, 
and it is not ſhewed that the Plaintiff was ever in Poſſeſſion, nor that he was charged or 
endamaged ; to which Tw:!/den and Kelyng agreed: But per Windbam, The Defendant ought 
to ſhew how he had diſcharged and acquitted him from the very Rent, and not to let it 
| | LS | perpe- 
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perpetually hang o | 
or to the Perſon, the Defendant muſt ſhew how. Keb. 927. | 

If a Condition be 70 diſcharge a Meſſuage of all Incumbrances, there one may plead gene- 
rally, that he diſcharged it of all Incumbrances ; but if it be to diſcharge it of ſuch @ Leaſe, 
he muſt ſhew how. Brownl. 63. © | , | | 


Sixthly, To make further Aſſurance. | 


There are many Caſes relating to Covenants for making Aſſurances of Land, &c. but I 
ſhall here confine myſelf to ſuch as relate to the making of farther Aſſurances, and refer the 
Reſt to the Diviſion (BB) poſt. which ſee. | | 
A Covenant for further Aſſurance, is not to give any Thing, but to aſſiſt, further and 
ſupport, it being as a Wall or Muniment about the Eſtate. Hob. 215. | | 

If a Covenant be to make further Aſſurance within one Month, upon Requeſt of the Co- 
venantee; if the Covenantee requeſts. him within the Month, yet the Covenant is broken in 
as much as the Time of the Month is limited to the Requeſt ; aliter had it been within a 
Month after the Date of the Deed of Covenant. H. 37 Eliz. C. B. Perpoint and Thimpletherp. 


If the Condition of an Obligation be, that zf the Obligor do at all Times hereafter, within 


the Space of one Month, when he ſhall be required, make ſuch further Act and Ads, Aſſurance 
and Aſſurances, as the Obligee ſhall by bis Counſel demand, &c. then the Bond to be void: In 
this Caſe if the Obligee does not demand any further Aſſurance within the Month after the 


making of the Obligation, yet the Obligor is bound to make further Aſſurance within a 


Month after Requeſt made, after the Month paſſed after the making the Bond, for that the 
firſt Words, to wit, at all Times hereafter, are without Limitation, and the other Words, 
 wwithin one Month when he hal! be required, refer to the Requeſt, viz. he ſhall have a Month 
for doing it after Requeſt, for the more favourable Conſtruction ſhall be made to make the 
Agreement effectual; and it is not like a common Covenant, to make further Aſſurance within 
ſeven Years, fot the Uſe in ſuch Caſes has been to interpret it, that he ſhall not be troubled 
after ſeven Years. Hil. 1650. Wentworth and Wentworth. I | 
If a Covenant be o make further Aſſurance; if he make Aſſurance on Condition, it is not 
a Performance. Roll. Abr. 425. 5 Vin. 133. | | : 
In Debt on Bond, the Plaintiff ſets forth an Indenutre, which purports a Grant of Land 
dy two Men and their Wives, ſeiſed in Fee in Right of their Wives, Partners to the Plaintiff 
in Fee; and it was covenanted that the Plaintiffs and their Wives had good Right to aſſure 
the Land, and o make further Aſſurance, upon Requeſt, at any Time within ſeven Years. 


* 


Plaintiff aſſigns for Breach, that one of the Wives was within Age at the Time of the Aſſu- 


rance, and dies, and the Right of the Land deſcended to her Son an Infant. The Defen- 
dant pleads, the Wife was of full Age, and it was found that ſhe was within Age: It was 
moved in Arrey of Judgment, here is not any Requeſt ſhewed /o make the Aſſurance accord- 
ing to the Covenant, and ſo no Breach aſſigned z and though he had Time tor ſeven. Years, 
and the Right deſcended to the Infant, and ſo impoſſible to make a good Aſſurance. Per 
Cur, The Death of the Wife in the Infancy of the Son was an Act of God, and it was the 


Fault of the Plaintiff, that he did not demand the Aſſurance in the Life of the Wife, and 


after her full Age; for it appears by the Verdict, that in 29 Car. 2. ſhe was twenty, and 


that 32 Car. 2. ſhe had Iſſue, and ſo the Breach is not well aſſigned. But another Breach 
was ſhewed, (viz.) that the Wife being within Age at the Time of the Covenant, as appears 


by the Verdict, ſhe had not Power then to convey the Eſtate according to the Covenant; 


and this was a manifeſt Breach. T. Jones 1935. : 3 
One covenants /o make farther Aſſurance to the Bargainee as his Counſel ſhall adviſe; in this 


_ Caſe the Bargainee himſelf, although he be. learned in Law, may not deviſe this Aſſurance, 
but ſome Perſon of his Counſel ought co deviſe it; for if the Party himſelf may deviſe it, 


then it would. be no Plea to ſay, Quod confilium non dedit adviſamentum. 5 Co. 19. b. 
But in Eaſter Term 13M. 3. in C. B. Walker v. Gower, this is denied for Law by all the 
Judges. 3 : 


A. covenanted with B. zo make and to do all ſuch Alis and Deviſes for the better Aſſurance 


which ſhall be deviſed by B. or his Counſel: B. deviſed a Releaſe to be ſealed by A. and C. 
his Son, and A. preſently ſealed it, but becauſe C. could not read, he prayed B. to deliver it 
to him, that he might ſhew it to a Man learned in Law, to inform him if it were according 
to the Covenant, and if it were according to the Covenant or Condition, he would: ſeal it ; 
which to do B. refuſed, and C. refuſed to ſeal it: This is a Breach; of the Covenant, for 
that he did not require the Writing to be read to him, and he was bound to take Conuſance 
of the Law, whether it was according to the Covenant, and he ſhall not have a reaſonable 
Time to ſhew it to his Counſel, and the Covenant was peremptory, to be performed at his 
Vol. J. | | 5 50 — 1 | | Peril, 


ver him. But by M the Court, If the Acquittal refers to the Land itſelf, 


nol, 
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Covenants. 


To levy a 
Fine. 


At whoſe 
Coſt. 


Peril. Dyer 333. a. 2 Co. + So in Roll. Ar. aft, 442. If 4. being Copyholder for - 


Life, covenants with B. to ſurrender to B. in Reverſion the ſaid Copyhold Tenement, ſuper 
rationalem requifitionem et fend per B. and after B. tenders to A. a Writing, purporting a 
Letter of Attorney of Surrender of the ſaid Tenement to B. and A. requeſts that before 


they ſeal it, that ſhe by her Counſel circa ſcriptum illud infra rationabile tempus tunc troximum 


ſequens adviſaretur, which B. refuſeth, and upon this A. refuſeth to ſeal it: Admittipg that 
A. was bound to ſeal the Letter of Attorney, and to furrender by ſuch Letter of Attorney, 
then ſhe had broken her Covenant, for ſhe ought to take Conuſance of the Law at her Peril. 
whether the Letter of Artornty be according to her Covenant, and ſhall not have any Time 


to be advifed upon it; but the reafonable Time mentioned in the Covenant, intends reaſonable 


Time in the doing it, viz. ſhe ſhall have Time to read it before ſhe ſeals it. . 


Where a bad Title was fold with a Covenant for further Aſſurance, and afterwards 
the Vendor purchaſes a good Title, he ſhall make the fame over to the Vendee. Chan. 


Rep. 274. i zo 3 | | 
. for further Aſſurance does not oblige to releaſe the Equity of Redemption. 
L4. Raym. 36. 133 3 | — 
One covenants for further _w—_— to levy a Fine of all his Lands in D. which were four 
Houſes,” and tenders 4 Fine. Defendant pleads, that at the Time of the Covenant he was 


only ſeiſed of two' Honſes, and that the other two deſcended to him afterwards, and good; 


for he is not bound to levy a Fine of more than he had at the Time of the Covenant, for 


then more would piſs; and is not Iike to the Caſe where more Acres are comprehended in 


the Fine, which will be to the Conufor : So a Covenant to levy a Fine of two Acres, and 


the Fine is four Acres by the Name of two' Acres, comprehended in the Indenture, is not 


good. Roll. Abt. 103, 117. 2 Bulſt. 317. | LS” 
Covenant to nate Tatze. Aſſurance; and to do any Ali or Alls, &c. Plaintiff ſhews that 


1 


he demanded of him and tendered a Note of a Fine, comprehending that he would levy a 


Fine of three Mefſuages, Gr. and that he required him to acknowledge it before a Judge 


of Aſſiſe. The Defendant pleads; that in the Note there were more comprehended than 
he intended to aſſure : It is no Plea; for the Reſidue is to the Uſe of the Conuſor, and the 


Plaintiff needs not ſhew that a Writ of Covenant was depending at the Time of the Re- 
queſt, though he muſt do that to make a good Fine. Cro. Zac: 251. - 


If one be bound to levy a Fine to another, he is not bound to ſue forth the Writ of Se- 


venatit, but he Who is to have Advantage of the Fine is to do it; and in the Cafe afore- 


fad, he ought to levy a Fine upon this Note notwithſtanding there was no Writ of Covenant 
then hanging; and in the ſaid Caſe, though the Note contained more Acres than the two 


Yard-Larids; it is gobd. But. go 


A Condition that fuch a Woman ſhould miake ſuch further reafonable Aſſurance to J. D. | 
as J. D. ſhould deviſe: F. D. levied a Fine, and required her to come before the Judge of 


Aſſiſe to aeknowledge; ſhe came, and the Judge refuſed her as Non compos mentis. Per 


Car, The Condition was not broken, becauſe it is to make a reaſonable Aſſurance; aliter 


if the Words had been ſpecial to acknowledge a Fine. Leon. 304. | 


Covenant that be Vendor ſhall make further Afſurahce at the Coſts and Charges of tbe Pur- | 5 


thaſer ; it was aſſigned for Breach; that a Note of a Fine was deviſed and ingroſſed in Parch- 


ment, and delivered to the Vendor to acknowledge the Fine at the Aſſiſes, which he refuſed 


to do. The Plaintiff 's Aſſignment of the Breach was demurred to, becauſe he did not offer 
Coſts to the Vendor; and per C, it is ill. Brownl. 70. | 


Where there is a Covenant for further Affurance, as the Counſel of B. ſhall deviſe, and 
it is not ſaid at whoſe Charge, it muſt be at the Charge of him to whoſe Uſe the Fine is 


levied. But. go. | 3 | | | 
See concerning Covenants to make Eſtates and Aſſurances by Deed, Fine or Recovery, 
poſt. (BB). Eng | | „ 


Seventhly, To ftand feiſed to Uſes. 


Although at the Common Law a Man capnot be Donor and Donee without parting WY | 


the whole Eſtate, yet it is otherwiſe upon a Covenant to ſtand ſeiſed to Uſes; and if any 


other Conſtruùction ſhoukd be made, many Settlements would be ſhaken ; in the making 


whereof nothing is more uſual now than for a Man to covenant to ſtand ſeiſed to the Ule 

of himſelf and the Heirs of his Body. 2 Mod. 211. 2 | 8 1 
A. covenanted to ſtand ſeiſed to the Ufe of the Heirs of his Body. Per Holt C. J. The 

Heir and Anceſtor are Correlatives, and as one Thing in the Eye of the Law; and that is 


the Reaſon why a Man cannot make his right Heir a Purchaſer without putting of the 


whole Fee-ſimple out of himſelf ; and if the Father's Eſtate turns to an Eftate for Life, there 


will ; 


Gr. a 


will be no Queſtion ; and in Fenwick and Milford's Caſe there reſulted an Eſtate for Life to 
knit the Limitation to the original Eſtate. | 

I. Here we are in the Caſe of an Eſtate- tail, and the Judges uſed to go far in making of 

ſoch a Limitation good. Bb | | | | 


2. We are in the Caſe of ans, which is conſtrued as favourably as may be, to comply 


with the Intention of the Parties. | | 
This Caſe is not as if he ſhould have covenanted to ſtand ſeiſed to the Uſe of the Heirs 


of the Body of A. B. for there the Covenantor would have had a Fee-ſimple in the mean 


Time; but here it is all one as if the Limitation had been to himſelf and the Heirs of his 
own Body. Mod. 98.  _ ns | 
A. covenanted that after his Death his Heir ſhall ſtand ſeiſed to the Uſe of his younger 
Son; this Covenant is void. Hab. 313, | 
If a Man, in Conſideration of Money received, and Marriage to be had with his Son, co- 
venants to ſtand ſeiſed; there no Uſe will ariſe to the Son and Woman without Marriage, al- 
though the Money be paid, becauſe the —— is the principal Conſideration in the Intent 
of the Parties, and the Money is but the Acceſſary which attends the Marriage; but it would 
have been good by Eſtate exccuted by Fine, Feoffment or Recovery. Moor, Caſe 247. 
A Father cannot covenant that his Son ſhall ſtand ſeiſed of the Lands whereof the Father 


is ſeiſed; for a Man cannot ſtand ſeiſed of that which he is not ſeiſed of. 3 Lev. 306, 307. 


Fl 2086-1: 5 TEES | 
A Power to leaſe Lands raiſed by a Covenant to ſtand ſeiſed where an Eſtate was ſettled 
on the Covenantor for Life, Remainder to his eldeſt Son, with Power to himſelf to leaſe 


Part of the Lands, &c. not good at Law, was decreed good in Equity; it appearing that 


the Conveyance was intended to be by Livery, which the Father was adviſed would be as 
well as by Covenant, and on other Circumſtances. Chan. Ca. 161. 
For more concerning, Uſes, ſee Of Deeds to lead the Uſes of Feoffments, &c. and of 
Deeds of Covenant to ſtand ſeiſed to Uſes, in the next Chapter. 


(AA) Covenants commonly annexed to Eflates for Lives or Years, and not to Eſtates 


95 in Fee. ſimple. 8 
” Firſt, Concerning the Payment of Rent and other Payments iſſuing out of Land. 


F* a Parſon by Indenture leaſes his Parſonage for Years, rendring Rent, and the Leſſee Rent; 


covenants 1 pay bis Rent, and before any Day of Payment the Parſonage is ſequeſtred 
for Non-Payment of the firſt Fruits, yet the Leſſee ſhall not be excufed of the Payment of 
his Rent. Heil. 54 _ EO | 


C. C. made a Jointure to his Wife M. for her Life, and dies without Iſſue; 7. C. his Bro- 


ther and Heir, grants an Annuity or Rent- charge of 2001. per Ann. to the Plaintiffs in Truſt 
for M. and this was to be in Diſcharge of the ſaid Jointure, Habendum to them and their 
Heirs, Executors, Adminiſtrators and Aſſigns, in Truſt for M for Life, with a Clauſe of 
Diſtreſs and covenant to pay the 2001. per Ann. to the Truſtees for the Uſe of M. The Breach 
aſſigned was, that the Defendant had not paid the Rent to them to the Uſe of M. Defendant 
demurs ſpecially, becauſe it appears here is a Grant of a Rent-charge for Life, which is ex- 
ecuted by the Statute of Uſes, and therefore there ought to have been a Diſtreſs for Non- 
payment. Per Cur', The Clauſe of the Diſtreſs is given by the expreſs Words of the Sta- 
| tute to Ceſtuy que Uſe; but here is a double Remedy by Diſtreſs or Action; for if the Leſſee 
aſſigns his Intereſt, and the Rent is accepted of the Aſſignee, yet Covenant lies againſt the 
Leſſee for Non-payment upon the expreſs Covenant to pay; ſo if a Rent be granted to &. 
and a Covenant is 7 pay to N. to bis Uſe, it is a good Covenant. It was objected, that it is 
not ſaid the Money is not paid to M. and if not paid to her, the Breach is not well aſſigned: 
But per Cur', It is good; and the Aſſignment of a Breach, according to the Words of the 
Covenant is good enough. And if the Detendant did pay the Money to the Plaintiff, or to 
M. he might plead it. 2 Med. Rep. 138, | 
If A. leaſes to B. certain Lands for Years, rendring 40 J. per Ann. and a Stranger cove- 
nants with A. tbat B. ſpall pay unto him the 40 l. for the Farm and Occupation of the Lands, 


and before any Day of Payment A. ouſts B. of his Farm, B. is excuſed of the Payment of 


the Rent; for the Covenant was, that B. ſhould pay 40 J. for the Farm and Occupation; fo 
that it is as a conditional Covenant, and there ought to be quid pro quo; and here the Con : 
ſideration upon which the Covenant is conceived, viz. the Farm, and the Occupation of it, 
is taken away by the AR of A. himſelf. 3 Leon. 159. = 

If Leſſee covenants 4% pay bis Rent to the Leſſor, and he pays it before the Day, the ſamg 


10 not any Performance of the Covenant; otherwiſe of a Sum in Groſs, Lev. 136. TY 
8 | ERS | | | When 
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_ Covenants, 


— — 


Payment of it accordingly. 


— Fn 


When an expreſs Covenant is % pay the Rent at ſeveral Days, an Action of Covenant will 
lie before all the Days of Payment be paſt, and an Action of Debt will not lie till all the 
Days of Payment be paſt; and in ſuch Cafe Debt lies properly on Grant of Annuity for Life 
or Years. Brownl. 19, 20. 5 3 5 2 

A Rent of 200 J. per Ann. was granted to B. and H. for the Life of M. Habendum ad opus 
& uſum M. and there was Covenant in the Indenture t pay the Rent, ad opus & uſum M. 
B. and H. brought Covenant, and good. This Remedy by the Statute of Uſes was not 
transferred to M. Mod. 223. By the Stat. 27 H. 8. c. 10. Ceſtuy que Uſe of a Rent hath alt 
ſuch Remedies as if the Rent had been actually granted to him; but that has Place only 
where one is ſeiſed of Lands in Truſt that another ſhall have Rent out of them, and not 


where a Rent is granted to one to the Uſe of another. Vide ibid. & 2 Med. 138. 


A Man granted a Rent to one for Life, and half a Year after, t be paid at the Feaſts of 


the Annunciation and Michaelmas by equal Portions, and covenants with the Grantee fer the 
The Grantee died 2d February, and the Executors of the Grantee 


brought an Action of Covenant for 20/. which was a Moiety of the Rent, and to be paid at 
the Annunciation after; it is well maintainable. And by Coke, If a Man grants Rent for an- 


_ other's Life, the Remainder to the Executors of the Grantee, and covenants to pay the Rent 


during the. Term aforeſaid; this is good collective, and ſhall ſerve for both Eſtates. And ic 


was agreed, when a Rent is granted, and by the Deed the Grantor covenants to pay it, the 


Grantee may have Annuity or Writ of Covenant at his Election. 2 Brown. 28 3. 


Where Rent 
1s to be de- 
manded, 


Two Tenants in common make a Leaſe, and reſerve a Rent and Covenant that neither 
ſhould releaſe, and one of them releaſeth his Part; this is a Breach, for that in Debt they 
ſhould both join, and now by their Releaſe the Action is gone. Brownl. 7988. 

Sir John Spencer made a Leaſe for Years to Sir John Points, rending Rent, by Indenture ; 
Leflee covenants that if the Rent be behind at any Time of Payment, according to the Lerm of 
the Indenture, that the Leſſor ſhall have 2001. Nomine pœnæ for ſuch Default; the Rent is 
behind. Debt is brought for the Nomine pzne. Per Cur', Action of Debt did not lie with- 
out Demand of the Rent. Vide F. N. B. 120. ſeems contrary. Godb. 154. Roll. Rep. 459, 

60. | 5 8 I „„ | 
. An Aſſignee of the Reverſion ſhall have Covenant againſt the Leſſee where the Leaſe was 
made; for Covenant goes only in Privity of Contract, and although now by the Statute the 
Covenant paſſes to the Aſſignee, yet the Nature of it is not altered by the Statute, but it is 
aſſignable only as a Contract, and therefore ought to be brought where the Contract was 
made; otherwiſe in Debt for Rent. Lev. 259. Saund. 237. Sid. 40. . 

If a Man lets Land by Indenture for Years, reſerving a Rent payable at certain Days at L. 


and the Leſſee in the ſame Indenture covenants to pay the ſame Rent at the Days and Place 


aforeſaid, he ought to pay it without any Demand of the Leſſor. Roll. Abr. 459, 460. 
Vin. 263. | LS: : 2 | N No | 
? But if l Man lets by Indenture certain Coal-Mines, reſerving Rent, and the Leſſee is 
bound to obſerve, perform, pay and keep all Payments, Rents, Covenants, Grants and 
Agreements in the ſaid Indenture mentioned. In Debt on the Bond it is a good Afſigament 
of the Breach of the Condition, that the Leſſee did not pay him the Rent at the Day of Pay; 
ment by the Reſervation, without alledging he demanded the Rent at the Day of Pay- 
ment, for he is not bound to demand it, but the other ought to pay it without Demand ; 
aliter if he covenant to pay the Rent, being lawfully demanded. Roll. Abr. 460. 5 Vin. 263. 
If A. lets Land to B. per Indenture for Years, reſerving 20 l. per Ann. Rent, payable at 


Four Feaſts by equal Portions; and after B. is bound in an Obligation to 4. upon Condition 


that if he pays to A. for the Rent of the ſaid Premiſſes the yearly Sum of 207. for the Term 
demiſed, at four Quarterly Days, according to the Tenure and Effect of one Leaſe made, 
bearing Date with this Obligation, and made between the ſaid Parties, according to the 
Tenure and Effect of the ſaid Leaſe, by even and equal Portions, then the Bond to be void : 
The Leſſee is not bound to pay the Rent by this Condition, without any Demand of the 
Leſſor, for that this refers to the Indenture of Leaſe, and that this ſhall be paid as a Rent, 
according to the Indenture. Roll. Abr. 460. 5 Vin. 263. T. Jones 33. „„ 
A Leaſe for Years of Land by Deed, rendring Rent, being made, the Leſſee binds him- 
ſelf in a Bond of 10/7. to perform all Covenants and Agreements contained in the Deed: 
The Rent aftewards being behind, the Leſſor brings an Action of Debt on the Bond for 
Non-payment. The Obligor pleads Performance of all Covenants and Agreements. The 
Leſſor faith, the Rent is behind. It is no Plea for the Obligor to ſay, the Rent was never 
demanded : But in this Bar he ought to have pleaded, that he had performed all Covenants 


and Agreements, except the Payment of the Rent, and-asto that, that he was always ready 


to have paid it, if any Perſon had come to demand it. But as to the firſt Plea it was held 
not to be good. But if the Leſſce be particularly expreſſed by Covenant to pay the Rent, 


there he is bound to do it without any Demand, Godb. 95. 
; ” VF Condition 
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Condition to perform Covenants in an Indenture, whereby Land was leaſed, rendering 10 l. 
per Ann. Rent at ſuch a Feaſt, or within fix Days after the Feaſt. Defendant pleads Perfor- 


mance. Plaintiff aſſigns a Breach, that ſuch a Day, being the 6th Day after the Feaſt, 
before Sun-ſet, he demanded 51, Rent then due, and that neither the Defendant nor any for 
him was ready to pay it. Per Cur', He needs not ſhew the certain Time when he came, 


nor how long he remained there. It was objected, that this Demand was not good, becauſe 


he demanded as a Rent then due, for he ought to have demanded as a Rent due the laſt 
Feaſt: But per Cur”, It is not due to be demanded till the fixth Day, though the Tenant, if 


he will, may pay it before. Cro. Fac. 499. 


In Error in the Exchequer-Chamber of a Judgment in Debt in B. R. on Bond of 2007. 
conditioned, that if the Obligor ſhould at all Times well and truly pay, perform and keep 


all and ſingular the Rents, Covenants, Grants, Articles, Payments and Agreements, which 


on his Part, &c, Defendant pleads generally Performance of all Covenants. Plaintiff re- 
plies, and ſhews a Breach for Non-payment of the Rent at ſuch a Time, but doth not ſhew 
any Demand of that Rent; whereupon the Defendant demurred; and it was adjudged pro 


Quer. Now the Defendant aſſigned for Error, that foraſmuch as the Condition of the Bond 
is general, and not particularized for the Payment of the Rent, the Rent is not payable 


without Demand, and therefore the Breach was not well aſſigned. Cur* contra, and that the 


Judgment is well given; for he pleading Performance of the Payments, Covenants and 
Agreements, it ſhall be intended he had really performed them, and ſo had paid all the 


Rents; and when the Plaintiff replies, that he had not paid ſuch a Rent, he need not to al- 
| ledge a Demand, for the Defendant may nor ſay it was demanded, for then it ſhould be a 
Departure from the Plea; and yet the Obligation being general for Performance of Cove- 
nants, doth not alter the Nature of the Rent, but that it ought to be demanded. Co. 
Car. 76. 8 | 


In Debt for Rent, Quod cum per Indenturam teſtatum exiſtit ; on Demurrer in Shelbery's Declaration; 


| Caſe, Judgment was for the Defendant ; but 'in Covenant on Bond to perform Covenants, 
ſuch Declaration is good. Per Cur'. 2 Keb. 383. Keb. 570. Debt is grounded on the 


Demiſe, which muſt be more poſitively alledged; contra in Covenant, which is collateral. 
In Debt or Covenant by Heir or Executor for Rent, he muſt ſay the Teſtator was poſ- 


| ſeſſed; and ſo of Succeſſors of Biſhops, he muſt ſay he was ſeiſed, and conveyed the Rever- 
ſion by Deed; for Biſhop, Dean or Corporation, cannot be intended ſeiſed in other Capacity. 


3 Keb. 69. 2 Lev. 68. 


The Plaintiff declared that he demiſed to the Defendant certain Lands for thirteen Years, 
lo pay to bim 40 l. Quarterly, and ſaith not annuatim: It was amended, and the Word annuatim 
inſerted. By Kelyng and Windbam, The Addition of annuatim is more than what the Law 


implied before. T. Raym. 160. 


If the Leſſee covenants to perform Articles in the Indenture, it is ſufficient to ſay, the Rent 
was demanded ; but if there be an expreſs Covenant to pay the Rent, there needs no De- 


In Covenant for Payment of Rent at divers Days, which amounts to ſuch a Sum; in the 
Declaration the total Sum was miſcaſt, yet it was good, for that all in this Action ſhall be re- 
covered in Damages; aliter in Debt for Rent. Roll. Rep, 335. 3 Bulſt. 155. | 
In Covenant to pay Rent, in the Declaration there needs not be any Demand alledged, 


becauſe the Covenant was to pay ſuch a Sum for Rent expreſly, but as to a Condition of a 


Bond for Performance of Covenants expreſſed in ſuch a Leaſe, one of which for Payment of 
Rent; in that Caſe the Bond will not be forfeited without a Demand. Vent. 259. 
Bond with Condition to perform Covenants in a Leaſe: One Covenant was, that the Leſſee 


ſhould pay 40s. yearly at the Feaſt of the Aununciation, or within fourteen Days after; and 


the Breach aſſigned was for Non-payment at ſuch a Feaſt in ſuch a Year. Defendant ſaid, 


he paid it at the Feaſt; on which they were at Iſſue; and on Evidence it appeared that the 
ſame was not paid at the Feaſt, but in eight Days after it was paid. Per Cur*, By his 


Pleading that ke paid it at ſuch a Day certain, and tendering that for a ſpecial Iſſue, he hath 


made it Part of the Iſſue; but if he had pleaded that he had paid it within fourteen Days, 
viz. the eighth Day, that had not made the Day Parcel of the Iſſue; but then he might 


have given Evidence that he paid it at another Day within the fourteen Days. Qu. If the 
| Breach be well aſſigned, in ſaying he had not paid it at the Feaſt, without ſay ing, nor within 


the fourteen Days? Gods. 100. | 


In Covenant upon a Deed not indented, Plaintiff declared upon a Leaſe of certain Land Pleading. 


to the Defendant, rendring Rent, who covenants to pay it; and aſſigned a Breach in Non- 
payment. Defendant proteſtando, and that he did not enter nor occupy the Land, as the 


Plaintiff had ſuppoſed, Pro placito dicit, That the Plaintiff Nil habuit in tenementis tempore 
dimiſſionis. Plaintiff replies, Quod habuit bonum titulum unde potuit dimittes e. Defendant 


Vo. I. 5 demurs 


r 


r 
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demurs generally, and the Court held the Replication ill, not ſhewing what Title he had, 
according to Cro. Fac. 312. And this notwithſtanding it was not by Indenture; and it is 
all one in Debt for Rent, for if there is not any Rent, there is not any Covenant to pay the 
Rent. 3 Lev. 193. : | | 
Covenant to pay the Defendant's Wife (on Separation) 5o/l. per Ann. and for Non-pay- 
ment, the Separation continuing, the Action is brought; but upon Oyer it was, Proviſo that 
the Wife would live at ſuch a Place as N. and V. appointed. Defendant pleads, ſhe did not 
live at ſuch a Place as N. and . appointed. The Plaintiff replies, that ſhe was always ready 
to live at any ſuch Place, but that N. and W. appointed no Place. Defendant demurs, as being a 


Condition precedent. But per Cur”; This is not a Condition precedent, but a Condition ſub- 


ſequent, and in Defeaſance ; the Covenant being in Purſuance of a former abſolute Agree- 
ment to pay ſo much; and it is like the Aſſent of the Huſb nd, which is intended till the 
contrary appears, and here muſt be an Appointment: Judgment pro Quer“. 3 Keb. 229, 363. 
In Action of Covenant the Defendant cannot plead the Plaintiff Nihil habuit in tenementis, 
though ſuch a Plea is good in Action of Debt for Rent. 2 Vent. 99. 5 
If Rent be reſerved out of a Thing incorporeal, and there is an expreſs Covenant to pay 
it: Qu. If he may plead Eviction. Allen 79. | | 3555 
One reciting that he was ſeiſed of Land, granted a Rent out of it, and covenanted to pay 
the Rent, he could not plead to his Covenant, that he had nothing in the Land. 2 Vent. 69. 
Covenant for not paying of Rent. Defendant pleads Entry and Suſpenſion. Plaintiff re- 
plies, The Defendant did re-enter, and ſo was poſſeſſed of his former Eſtate: This is an 
ill Replication; for they ought to ſhew that he entered, and was poſſeſſed till the Rent grew 
due. To make Suſpenſion of a Rent reſerved on a Leate for Years, the Leſſor muſt ouſt 
the Leſſee of Part of the Thing let at leaſt, and hold him out till after the Day on which the 
Rent is payable ; and if the Leſſee re- enters, the Rent is revived. SHʃe 432. . 
Covenant on a ſpecial Covenant to pay Rent at certain Days. The Defendant pleads, that 
no Rent was behind: It is an ill Plea in Covenant, for by that Plea the Defendant confeſſeth 
the Covenant broken, and that Plea tends but in Mitigation of Damages. Brownl. 19. 
But by 2 Brownl. 273. the Defendant levied by Diſtreſs. By this Plea the Defendant con- 
feſſeth that it was not paid according to the Reſervation, for the Plaintiff cannot diſtrain if 
it were not behind after the Day; but Payment at the Day had been a good Plea. | 
A. leaſed to B. Land for 40 l. per Ann. and a Stranger covenanted with A. that B. ſhould 
pay him 401. for the Farm and Occupation of the ſaid Lands. A. brought Covenant; De- 
tendant pleaded, that before the Day of Payment the Plaintiff put the ſaid B. out of his Farm. 
Per Car, It is a good Plea, for the Defendant hath covenanted that the Leſſee ſhall pay for 
the ſaid Farm and Occupation 40 J. ſo it is as a conditional Covenant, and here is quid pro 
quo; and here the Conſideration upon which the Covenant is conceived, v/z. the Farm 
and Occupation of it, is taken away by the Act of the Plaintiff himſelf, 3 Leon. 159. 
2 Leon. 115. | 5 | 
In Debt 21 Bond for Performance of Covenants, Articles, £c. contained in a Leaſe for a 
Lear. Defendant pleads Performance of Covenants. The Plaintiff replied, that the Defen- 
dant did not pay the Rent reſerved upon the Leaſe at ſuch a Day, according to the Form and 
Effect of the Condition of the Obligation. Defendant and rejoins, alledgth an Entry by the 
Plaintiff into the Land leaſed before the Rent, and that he kept Poſſeſſion till the Rent-Day | 
was paſſed. On Iſſue found pro Quer, the Defendant moved in Arreſt of Judgment, for 
that the Plaintiff ſaith, that the Defendant paid not his Rent according to the Form, &c. of 
the Condition of the Obligation, whereas there is no Mention of any Payment of the Rent 
in the Condition of the Bond, but in the Leaſe only; /ed non allocatur; becauſe the Defen- 
dant by this Rejoinder has confeſſed that ſuch Rent was in Arrear, and has waived taking 
Iſſue upon it, and taken Iſſue upon another Matter, and therefore this ſhall be well enough 


after a Verdict. And per Hale, It is all one in Subſtance to plead as the Plaintiff has done, 


and to have pleaded ſecundum formam & effeftum Indenturæ; for the Condition of the Bond 
comprehends all that is comprehended in the Leaſe. Hard, 319. It might have been a Que- 
ſtion had it been upon Demurrer. IE 8 55 . l 

In Debt on Bond to perform Covenants; one Covenant was, hat the Defendant ſhould pay 
121. per Ann. for a Meſſuage to him demi ſed, quarterly. The Defendant pleads Performance 
of Covenants. Plaintiff aſſigns for Breach, that he did not pay 31. one Quarter's Rent. 
Deſendant rejoins, Before the ſaid 3 J. was due the Plaintiff entered upon him and expelled 
him. Plaintiff demurs, for the Rejoinder is a Departure, and ſo ruled per tot“ Cur'. There 
was cited a Difference out of Cro. Car. 76. where the Condition is to perform all Covenants 


contained, and where it is all Covenants and Payments, there the Defendant pleaded Per- 


formance of all. Plaintiff aſſigned a Breach in Non-payment of the Rent; the Defendant 
cannot rejoin, that it was not demanded, for it is a Departure. T. Raym. 22 
| | | | In 


% A . 
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£2 10 Debt on Bond for Performance of Covenants; Defendant pleaded Performance gene- 
rally; ſpecial Breach is for Non- payment of Rent. Defendant rejoined, that the Plaintiff 


entered before the Rent-Day. Per Cur', It is a Departure, (but in Baker and Spainess Caſe, 
Hab. 7. it was alledged in the Rejoinder, that there was no Demand made) but all agreed, 


that in an Action of Covenant this Rejoiader had not been good. But by Vindbam, It is 
a Neparture, and not like the Cauſe of Demand, which is neceſſary to make the Rent due; 
whereas this is only an Excuſe of what he confeſſes. Cro. Eliz. 76. Chapman's Caſe. By 
Twiſden, It ſhould have been pleaded that the Defendant had performed Covenants ſpecially, 
paying his Rent till ſuch a Day, and that the Leſſor entered; and ſo agreed per Cur ; but 
this general Performance is intended of an actual Performance. And by Twiſden, Upon 
general Performance pleaded, the Plaintiff replies, Rent Arrear. The Defendant cannot re- 
join by want of a Demand, though he might have excuſed himſelf by pleading a Tender in 
Bar. Keb. 115, 178, 185, 283. 

In Covenant Breach was aſſigned for Non-payment of Rent according to the Covenant in 
th®Indenture. Defendant pleaded Nil debet ; that is no Plea in this Caſe upon the Inden- 
ture; adjudged upon general Dcmurrer. 3 Lev. 170. 

If the Leſſce aſſigns his Term, and after the Leſſor aſſigns his Reverſion, and the Aſ- 
ſignee of the Reverſion accepts the Rent of the Aſſignee of the Term, yet he may have Action 
of Covenant againſt the firſt Leſſee. But per Twiſden, If after ſuch Aſſignment of the Re- 


verſion Leſſor brings Covenant, Leſſee may not plead he had aſſigned over his Reverſion. 


But which of them, whether the Leſſce or Aſſignee, which firſt brings his Action, ſhall bar 
the other, viz, Leſſee ſhall plead ſuch Recovery in Bar to the former Action. Sid. 402, and 
Lev. 259. © ns rn | | 3 | 
The Plaintiff declared upon a Leaſe for Years, wherein the Reſervation was by the Word 


| Reddendum, and an expreſs Covenant for the Payment of the Rent; and that the Leſſor aſſigned 


the Reverſion to him and his Heirs, and that the Rent became due at ſuch a Feaſt aſter the 


Aſſignment, and was not paid; Et fic infregit conventionem. The Defendant pleads, that 


before the Rent became in Arrear, the Leſſor had releaſed to him all Covenants and De- 


mands. Plaintiff demurs. Per Cur', 1. Covenant lies upon the Word Reddendum, but 


doubted if this Word would maintain Covenant upon a Leaſe for Life. 2. The Releaſe of 
the Leſſor, after the Aſſignment of the Reverſion, is no Bar to the Plaintiff; and this is by 
the Common Law, and alſo by Stat. 32 H. 8. for this Covenant runs with the Reverſion. 
T. Jones 102. 2 Lev. 206. . 2% | 8 

An Action of Covenant was brought by the Aſſignees of a Reverſion againſt the Defen- 
dants Leſſees, upon a ſpecial Covenant in a Leaſe for Years, for Payment of the Rent ac- 
cording to the Reſcrvation ; and for Non-payment of the Rent incurred after the Aſſign- 


ment, the Action is brought. One Defendant Nil dicit, the other Defendant pleads Ai 


non, and pleads a Releaſe by him before the Aſſignment to the Plaintiff to the other Defen- 
dant by the Conſent of the Leſſor, and that the Leſſor had accepted the other ſole Tenant 
of the Meſſuage, Sc. and he paid one Rent to the Leſſor, who had accepted it as of his 
Tenant. Plaintiff demurs. Per Cur', On Bret and Cumberland's Caſe, Cro. Fac. 522. it is 
expreſly rcſelved, that no Act of the Leſſee can diſcharge him or his Executors of the ſpe- 


cial Covenant, of which alſo che Aſſignee of the Reverſion ſhall have Advantage by the Stat. 


32 H. 8. Judgment pro Quer'. 2 Bulſt. 282. T. Jones 144. | 
In an Action of Covenant for Payment of Rent reſerved in a Leaſe for Years; Defendant 
pleaded that the Plaintiff after the Leaſe made had ſeparated, taken down, and taken away 
a Penthouſe fixed to the ſaid Premiſſes demiſed, and detained them before the Rent became 
due, Et adbuc detinet. Plaintiff demurs, and Judgment was given for him; for this was 


not a Suſpenſion of the Rent, but a Treſpaſs, for which the Defendant may have his Action, 


T. Joues 148. | | | | | 

In Covenant Plaintiff declares, that ſhe was poſſeſſed of certain Houſes in St. Martin's 
Lane for a Term of Years, and that ſhe demiſed the ſaid Houſes to R. G. for twenty-one 
Years, under a certain Rent, which he covenanted to pay; that before the Sealing of the 
| Leaſe, it was indorſed for the Payment of twelve Bottles of Canary Wine every Year to 


C. T. the Leſſor. Leſſee entered and made his Will, and made S. G. ſole Executrix ; ſne 


entered, and aſſigned the Term to the Defendant, who entered, c. and aſſigned the Breach 


in Non-payment of the twenty-four Bottles of Sack, which was due for two Years, and alſo 


for Arrears of Rent after the Aſſignment made to him by the ſaid Executrix. Defendant 
pleads, that before the ſaid Wine and Rent became due, he aſſigned his Intereſt to 7. M. 
| but did not plead Notice given to the Plaintiff, or that ſhe had accepted the Rent. Judg- 
ment on Demurrer in C. B. was given pro Quer, and Writ of Error brought. Now in Keighly 
and Bulkley's Caſe, Sid. 338. Debt was brought for Rent by Aſſignee of a Reverſion againſt 
the Aſſignee of a Term, who pleaded that he had aſſigned over his Intereſt, but not that 


he 
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Annuity, 


grant to the Plaintiff a Rent-charge out of theſe Lands, Habendum after the Death of her Son, 
and covenanted to pay it, Sc. The Defendant pleaded, that ſhe had not been long in the 


Covenant to 
pay Taxes. 


he had given Notice of the Aſſignment ; he was adjudged till Tenant, becauſe he had 1 
given ſuch Notice; but by Twiſden he need not give Notice. Error was brought in that Caſe; 


and Hale C. J. and Bridgman were of Opinion, that Notice was not neceſſary; but in the 


principal Caſe, Judgment was given for the Defendant in the original Action, and the Judg- 
ment in the Common Pleas reverſed. It was held, that the Aſſignee was chargeable by 


| Reaſon of the Land, and when he had parted with his Intereſt, there could be no Reaſon 
given why he ſhould be any longer liable, eſpecially ſince the Executor of the Leſſee is ſill 
bound to perform the Covenants in the Leaſe fo long as ſhe hath Aſſets; and that was the 


true Reaſon of Heliar and Casbard's Caſe, Sid. 266. Vide 2 Ventr. 228. 3 Lev. 295. 


4 Mod. 51. Sid. 338. Lev. 215. 


In Action of Covenant, Plaintiff 
twenty-one Years to pay the Rent. The Defendant pleads a former Leaſe made by Bargain 


and Sale to one Allen, by the Leſſor for 1000 Years, but no Entry is alledged of the firſt 


Leſſee; to which the Plaintiff demurred on 4 Co. 53. Dyer 256. becauſe no expreſs Eviction 
is made of the Eſtate, but only of the Poſſeſſion, and eſpecially becauſe no Entry is alledged. 
Twiſden agreed this a good Leaſe by way of Eſtoppel, and if the Rent be in Being, the Co- 
venant remains; e converſo if not; which the Court agreed: But it being ſaid that Allen was 


attainted, by Reaſon whereof, and of the Stat. 13 Car. 2. it came to the Crown. This is a 


ſufficient Eviction, without any Entry or Office alledged, and the King is in actual Poſſeſſion 
as much as if the Party had actually entred, although a common Perſon ſhould not be in 


actual Poſſeſſion without Entry by himſelf or the firſt Leſſee ; Judgment pro Defendant: For 


this cannot be good as a Leaſe in Reverſion, being not ſo pleaded, but as a Grant of a 
preſent Eſtate, and being a Leaſe extracted out of the Inheritance, there needs no Attornment 


be alledged, being by Bargain and Sale. 
there muſt be Attornment, and in both ſpecial Notice muſt be given by the Aſſignee as to 


| Penalties, though not as to the Rent; the Plaintiff hath declared of a Leaſe in Poſſeſſion, as | 


at Common Law, is avoided by Eviction. 2 Keb. 444. ide Sid. 399. 


In an Action on an expreſs Covenant to pay Rent, the Leſſee pleaded Aſſignment and 


Acceptance; to which the Plaintiff demurred, becauſe he hath Election, notwithſtanding 


his Acceptance of Rent of the Aſſignee, which the Court agreed on, Cro. Eliz. 503, although 


this continues as a Rent. Judgment pro Quer*. 2 Keb. 640. 


In Scire Facias on Recognizance to keep Covenants ſpecified in certain Indentures ſet forth, 
which was a Demiſe by S. to E. and a Re-demiſe by E. to S. rendering Rent at Lincoln's [nu 
Hall. Defendant pleaded Performance. Plaintiff ſhewed there is Rent due at Michaelmas 


laſt, and ſo a Breach: It was moved in Arreſt of Judgment, that it is not ſufficient ; the 


Condition being to perform Payments in both Indentures, and the Breach is only aſſigned 


in ultimo mentionat*, and either in Severalty ſhall not be intended. But per Cur', Either of 
them are ſupplied by the Nature of the Covenants. The Iſſue in Chancery was on Payment 
at Lincolns-Inn Hall; the Venue muſt be from Holborn, Keb. 471. 5 | | 


Covenant was brought for Non-payment of Rent, upon a Demiſe of Allum Mines, De- 
fendant pleaded the Plaintiff incloſed the Mines, ſo that the Defendant could not have In- 


greſs to the Work; and this was tried at London, where the Covenant was alledged to be 


made. Moved that this was a Miſ-rrial ; but this is aided by the Sat. 16 & 17 Car. 2. c 8. 
To prevent Arreſts of Judgment. 7. Jones 82. Aynſworth and Chamberlain. Yet in the 
Caſe of Crofts and Winter, Hil. 20 & 21 Car. 2. B. R. it was held the contrary. Sce 


the Caſe of Gerrard and Holland, Cro. ac. 43. But by later Opinions this is aided by the 
ſaid Statute. | F | * | 
In Debt on Articles of Agreement 10 pay an Annuity during the Reſidue of the Term afligned 
to J. S. not ſhewing for what Years a Term, and Breach aſſigned in Non- payment during the 
Reſidue of the Term, without ſaying yet to come; and ſo when the Damages are laid, the 


Term might be expired. After Judgment by Nil dicit, the Court conceived it might be ill; 


contra if a Verdict were, for then a Term ſhall be intended. Keb. 435. | 105 
In an Action of Covenant upon an Indenture made by the Wife of the Defendant whilſt ſhe 


was Sole, to the Wife of the Plaintiff, whereby (reciting that ſhe was ſeiſed in Fee of certain 
Lands, in Conſideration of a Marriage to be had between the Plaintiff and her Son) ſhe did 


Land at the Time of the Grant, but that a Stranger was ſeiſed of it. Upon Demurrer it 
was adjudged pro Quer, both becauſe the Defendant is eſtopped by the Deed, and that 
the Covenant extends to it as an Annuity. Allen 79. One N | 
Plaintiff declares, that the Defendant's Predeceſſor, Biſhop of Saliſbury, being ſeiſed in 
Fee, let to the Plaintiff certain Lands for twenty-one Years, reſerving the ancient Rent, and 


covenanted for him and his Succeſſors to diſcharge all publick Taxes upon the Land, and 


3 | 5 that 


declared on a ſpecial Covenant in a Leaſe by Deed for 


But all agreed, that upon Aſſignment of Leaſe 
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that the Defendant was fince made Biſhop, and a Tax was aſſeſſed by Parliament, and he re- 


fuſcd to pay it. 2. Whether this is ſuch a Covenant as ſhall bind the Succeſſor as incident 


to a Leaſe, which the Biſhop is impowered to make by the Statute of 32 Z. 8. If it ſhould 
now be taken that every Covenant ſhould bind the Succeſſor, the Stat. 1 Eliz. ſhould be of 

none Effect. By Hale, Admitting this was an ancient Covenant (and ſo it ſhould have been 

averred to have been uſed in former Leaſes) to diſcharge ordinary Payments, as Penſions or 
Tenths granted by the Clergy, then it might bind the Succeſſor, by 32 H. 8. but it were 
very hard to extend it to new Charges: However this Covenant ſhall prove, it would not 
avoid the Leaſe, but the Declaration being inſufficient, they did not reſolve it fully ; for he 
ſaith the Predeceſſor was ſeiſed, but ſaith not in jure Epiſcopatus, for he might be ſeiſed in his 
natural Capacity. Vent. 223. 2 Lev. 68. | | | 

A Leſſee covenanted with the Leſſor to pay all Charges, Dues and Duties to be paid, for 
or by Reaſon of the Land, and to diſcharge the Leſſor of them; after this in 18 Car. 1. the 


Act of Parliament for the 400,000 l. is made; which faith, That the Leſſors ſhall be charged 
tor their Rent to the ſaid Tax. If this Act of Parliament diſcharged the Covenant, was pro- 


poſed to Mr. Hale and Serjeant Roll to have their Opinions under their Hands, which they 
did in this Manner: Mr. Hale wrote, No; 1. Becauſe the Act did not intend to diſcharge this 
Covenant; for if it had intended fo, then it would have ſaid, That all Covenants ſhall be 
void, as in the Stat. 39 Eliz. c. 2. of converting Arable Land into Paſture; and Stat. 14 
 Zliz. c. 11. of Leaſes, expreſſes Clauſes to make all Covenants void; which ſhews that other- 
wiſe they ſhall not be taken away. 2. This Covenant is a collateral Thing. 3. It was a Fault 

in the Leſſee to make ſuch a Covenant; he might have made a Covenant to diſcharge all or- 

dinary Charges. 4. Authorities upon the ſame Reaſon, Statute of Sewers, 23 H. g. ſaith, 
that every one who may have Benefit or Loſs ſhall contribute; yet it hath been adjudged, 
that if any particular Perſon be to repair a Bank by Preſcription, he, and no other, ſhall re- 
pair it. 5 Co. 100. But Serjeant Roll and others wrote contra; t. Becauſe the Leſſor is Party 
to the Act of Parliament, and hath diſpenſed with it, as in 6 Co. Morris's Caſe. 2. The In- 
tent of the Act was to eaſe the Leſſee of Part of the Burden, and put this Part on the Leſſor. 
3. Alias the Leſſee, by the Force of the Covenant, ſhall be driven to pay all the Rent to the 
Leſſor, and yet to bear all the Charge of the Tax, and the Leſſor ſhall have all his Rent, and 
ſhall pay no Charge of the Tax, which will be againſt the Words and Intent of the Act: As 
to the Objection on the Statute of Sewers, the Book is not ſo, for the Commiſſioners may 
tax all, if they will, upon the Words of the Statute. Law of Covenants 251, 252. 


Per Ch. Juſt. Roll and Juſt. Nichols, nullo contradicent*, in Rauſon's and Marten's Caſe, 


Trin. 1650. in ſuper” Banco, it was held, that if an Ordinance of Parliament is, that the Leſ- 
ſee ſhall deduct the Money monthly for the Parliament Army out of his Rent, and the Leſ- 
| ſee covenants in his Leaſe to pay all the Taxes and Charges for or by Reaſon of the Land: If 
this Leaſe was made before the Ordinance, there the ſubſequent Order of Parliament ſhall 


take away this Covenant, becauſe every one is privy to an Act of Parliament; and ſo the 


Leſſor, by this ſubſequent Ordinance, hath taken away the Covenant, and then it is all one as 
if the Leſſor had ſaid, I will pay it, and you ſhall not pay it; alias if the Leaſe had been 
made after the Ordinance. . i gp oictay cs | : 


| Secondly, Concerning Reparations. Vide Concerning Building (BB) poſt. 


The Words in Leafs 9 Years, that the Leſſee ſhall repair, make a Covenant, Roll. Abr. Words. 


518. Cro. Jac. 399, 521. . 3 Bulſt. 163. Roll. Rep. 359. 2 Roll. Rep. 63. | 
Tue Leſſee covenants to build three Houſes upon the Premiſſes, and keep them in good 

Repair, and deliver up the Premiſſes, ac domos & ædiſicia ſuperinde eref?* well repaired ; He 
builds four, and lets one fall to decay; the Covenant extends as well to the other Houſe, as 
to the three which were agreed to be built. 2 Vent. 128. Vide 3 Lev. 264, 265. 


Magdalen College Oxon was ſeiſed of a Houſe and a Mill, demiſed it to L. for thirty- one where one is 
Years: I. let the Mill to J. S. for five Years, and afterwards demiſed the Houſe and Mill to bound to re- 
F. by Indenture for thirty-one Years; F. covenanted to repair the Premiſſes durante Termino pair. 


prædicto of twenty-one Tears; J. S. refuſed to attorn ; and whether F. were bound to repair 


the Mill was the Queſtion, becauſe it was alledged, that the Covenant was to repair during 


the Term, and nothing in the Mill paſſed during the five Years for want of Attornment. Per 


| Cur, He is bound to repair, though the Leaſe did not commence in Point of Intereſt, yet it 


did in Point of Computation ; and this Covenant was' to repair during the Term of thirty- 


one Years. Vent. 185. 2 Keb. 879, 
| Defendant covenanted that ab & poſt emendationem & reparationem difti Meſſuagii, by the 
Plaintiff, he at his proper Cofts and Charges, as Need ſpall require, foould well and ſufficiently 
Vo . 9 . 53 | ER. 
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repair and ſuſtain the ſaid Houſe : The Defendant is not to repair it till the Plaintiff has 6: 
repaired it; though ir were in good Reparations at the Beginning, if it afterwards happens to 
decay, the Plaintiff is firſt to repair it before the Defendant is bound thereunto ; for this is 
not within the Reach of the Covenant if the Leſſor does not firſt repair them. Cro. Zac. 645. 
2 Rell. Rep. 248. | 5 5 

If a Leſſor covenants to repair during the Term, and will not do it, the Leſſee may do it, 
and pay himſelf by Way of Retainer, Leon. 237. | | . 

If Leſſee for Years of an Houſe covenants 1 repair it, and to leave it in as good Plight as 
he found it; and after certain Sparks of Fire come out of the Chimney of the Leſſor into a 
Houſe not much remote, by which the Houſe of the Leſſee is burnt: This will excuſe the 
Performance of the Covenant to the Leſſee, ſo that he is not bound to rebuild, becauſe this 
comes by the Act of the Leſſor himſelf. . Roll. Hör. 454. 5 Vin. 244, 245. N 5 

If A. leaſes three Meſſuages to B. for forty- one Years, and B. covenants t pull them down, 
and ere three others in their Place, ac etiam de tempore in tempus to maintain the Meſſuages 
agreed to be erected in ſufficient Repair, ac etiam to repair the Pavements, Ic. ac etiam dicta pre- 
miſſa & domus ſuperinge fore ere. at the End of the Term to leave in good Repair: And 
after B. pulls down the three Houſes, and builds five; he muſt leave them all in good Re- 
pair at the End of the Term : Fot though by the firſt Covenant he is bound only to repair, 
Sc. the Meſſuages agrent. fore ere", yet by the laſt Covenant he is obliged to leave in good 
Repair Domos ſuperinde ere indefinitely, which extends to all Houſes which ſhall be built 
upon the Premiſſes during the Term. 3 Lev. 264. a 8 

If a Man takes a Leaſe of a Houſe and Land, and covenants to leave the demiſed Pre- 
miſſes in good Repair at the End of the Term, and he erects a Meſſuage upon Part of the 
Land, beſides what was before, he muſt keep or leave this in good Repair alſo. 3 Lev. 265. 

A Covenant is t ere three Meſſuages, & dimiſſa præd' reparare, and the Covenantor erects 
five Meſſuages; he is bound to keep all in Repair. 3 Lev. 264, 265. 2 Ventr. 126. 

A Covenant to repair, except in principal Timber, and the Leflor covenants, that if there 
were Need of Reparations he would give Notice, and that the Leſſee ſhould repair within 
three Months; and there was afterwards a Proviſo, that if the Leſſee did not perform all the 
Covenants, his Leaſe ſhould be void: It was agreed that the ſecond Covenant qualifi- 
ed the firſt, but that the Proviſo afterwards ſeparated them, for that the Leſſee was bound 
to repair, without Warning, as often as there was Need. Lit. Rep. 205. 5 

Where the Covenant is, that ab & poſt reparationes by the Plaintiff, the Defendant will 
repair and ſuſtain, &c. This is conditional, and the Plaintiff ought firſt to repair. Cro. 
Fac. 645. HET} «RE „ CS 
9 In Selen the Words were, the Plaintiff putting the Houſe in good Repair, the Defen- 
dant ſhould keep it ſoz theſe are held to be mutual Covenants, T. Raym. 18 3. Style 140. 

The Defendant covenants, that at three Months Warning during the Term he would re- 
pair, and leave it well repaired at the End of the Term: The Clauſe to leave it well repaired 
at the End of the Term is diſtinct by itſelf, and doth not depend upon the former Clauſes ; 


for he ought to leave it ſufficiently repaired at his Peril at the End of the Term without 


Where No- 
tice to repair 
mult be given, 


Where Cove- . 


nant will lie, 
and what is a 
Breach. 


Notice; the three Months Notice refers only to Reparations within the Term, Cro, Fac. 
644. Pl. 7. J 5 = 
Where there is a Covenant for the Leſſee to repair upon a Penalty, and there is a Default 
of Repairs by Means of Thunder, Lightning, Inundation, or any ſuch like Accident, the 
Leſſee ſhall be excuſed of the Penalty: But yet becauſe of his Covenant, he is bound to re- 
pair in convenient Time. Dyer 33. 4. pl. 101, 324. 4. pl. 341. „„ 
And if Leſſee for Years covenants to repair during the Term, this ſhall bind all others as 
a Thing appurtenant, and which runs with the Land, whether they come in by Act in Law 
or of the Party. 5 Co. 17. b. Roll. Mr. 522. Cro. Car. 221. M. Jones 245. Lev. 109. 
Sid. 157. T. Raym. 80. Carib. 519. Bro. Covenant 32. W. Jones 223. Cre. Car. 523. 
6 Vin. 412. . i i 8 5 | 
Leſſee covenants 10 repair a Houſe to him demiſed during the Term within three Months after 
Notice given, and to leave it ſo repaired: It is in the Election of the Leſſor either to give No- 
tice, or if the Leſſee does not repair during the Term, to bring Covenant, and that there were 
ſeveral Covenants.; and that if the Leſſee comes without Leaſe, after the Term ended, to 
repair the Houſe, he is a Treſpaſſer. The.firſt Covenant was abſolute, and the ſecond con- 
ditional, and one ſhall not take away the Effect of the other. Roll. Rep. 290. . 
A Copyholder in Fee made a Leaſe of a Meſſuage for twenty-one Years, warranted by the 
Cuſtom, Cc. the Leſſee covenanted 7 repair during the Term; the Leſſor granted the Rever- 
ſion to his Son, who ſurrendered to the Plaintiff, who brought an Action of Covenant againſt 
the Leſſee for not repairing. The Queſtion was, Whether it will lie, becauſe it is a Copy- 
hold, and fo not within the Statute 32 H. 8. c. 34. Per Cur', A Copyholder has an Inheri- 
cance, and his Eſtate is eſtibliſhed by Cuſtom, and it is Reaſon to conſtrue him within the 
Equity of this Statute. 4 Mod. 80. 3 Lev. 326. 1 5 


If 


W n 
r 


Ch. 5.8. 8. 1 Covenants, 


— — 


If one covenants to keep and leave a Houſe in the ſame or as good Plight as it was at the 


Time of the making the Leaſe; in this Caſe the ordinary and natural Decay of it is no Breach 
of the Covenant; but the Covenantor is hereby bound to do his beſt to Keep it in the ſame 


Plight, and therefore to keep it covered, &c. Fitz. Covenant 4. 

The Aſſignee of a Reverſion may maintain Covenants for Repairs, though not named in 
the Covenant in the Leaſe. Ley. 109. And likewiſe may maintain Covenant in the County 
where it is ſuppoſed to be made; aliter in Debt. bid. 

If one covenants 10 leave a Mood in the fame Plight he finds it, and he cuts down the Trees, 
the Covenant is broken preſently ; for now it is become impoſſible by his own Act to be per- 


formed; aliler in Cafe the Trees be blown down, for now it is become impoſſible to be 


done by the Act of God, and the Covenantor is not bound to ſupply it. 
If a Covenant 7 ſuſtain Houſes, Sea-Banks, or Covenant to leave them in as good Caſe as one 
fads them, and the Houſes be burnt or thrown down by Tempeſt, or the Banks overthrown 


by a ſudden Flood; in this Cafe the Covenant is not broken by theſe Accidents only; but if 
the Covenantor do not repair and make up theſe Things in convenient Time, the Covenant 


will be broken. Filz. Covenant 29. 5 Co. 15. Co. 98. Perk. f. 738. Plow. 229. 


if Houtes are let to me for Years, and I covenant 70 leave them in as good Plight as I find 
them, and I throw down the Houſes; this is no Breach of the Covenant, for I may re-edify 


them, and ſono Action will lie upon this Covenant till the End of the Term. 
A. let a Houle for Years to A. by Indenture, by which A. covenanted with M. to repair the 


Houſe, and that M. ſhould enter to ſre in what Plight the Reparations ſtood, and if Default 


was found, and thereof Warning be given to A. his Executors, Cc. then within four 
Months after ſuch Warning the Default ſhould be amended. The Houſe in the Default of 


the Leſſce became ruinous; M. granted the Reverſion over in Fee to C. who upon View of 
the Houſe gave Warning to A. of the Default, which is not repaired ; upon which C. as Aſſignee 


of M. brought Covenant. It was moved the Action did not lie, becauſe the Houſe became 
ruinous before his Intereſt in the Reverſion, Sed per Cur”, The Action is not conceived upon 


the ruinous Eſtate of the Houſe, but for not repairing of it within the Time appointed by the 
covenant after the Warning. Leon. 62. 


If A. covenants to repair - the Premiſſes before Midſummer, it is not a Condition precedent, 
but only the Time divided and mutual between A. and B. viz. that A. ſhall repair it before 


Midſummer, B. after during the Term, for which each of them may have his Remedy by Ac- 
tion againſt the other. 


Leſſee covenanted, that be would not cut down more Timber growing than ſufficient for needful 


Reparations of the Building; the Plaintiff aſſigns a Breach, that he had cut down Timber to 


the Value of 101. and converted it to his own Uſe. Verdict pro Quer. Per Cur', It is erro- 
neous, it is not the ſame Covenant, and ſo no Breach if he had converted it to his own Uſe, 
except it be averred that he had cut down more than was neceſſary for Reparations. Style 5. 

Covenant upon a Leaſe for Years made by the Plaintiff to the Defendant of a Park, &c. 
for five Years, if he ſhould ſo long live; in which the Leſſee covenants for her, her Execu- 


tors and Aſligns, 4% keep the Premiſſes in good Reparation, and ſo to leave them at the Expira- 
tion of the Term, and alſo to deliver to the Plaintiff (upon Notice given) four Bucks and four Does 


in Seaſon, during the Life of the Plaimiff, in every of the [aid Years; and after the Expiration 


of the aforeſaid Ferm of five Years, the Plaintiff brought Covenant, and aſſigned the Breach, 


becauſe that in the End of the Term he had committed Waſte, and becauſe that after the 


| End of the Term the Defendant refuſed to deliver the Deer: Now the Delivery of the Deer 
are during the Life of che Plaintiff, yet they are alſo every of the aforeſaid Years ; and there- 
fore it was reſolved, that ſhe not having them during her Life, though it be in fine Termini, 
and not ad finem Termini, yet it ſhall be intended a Breach of Covenants and the Action well 


lies. Poph. 146. 2 Roll. Rep. 38. 
A Surrendree or Aſſignee of a Reverſion of a Copy hold Eſtate may bring. an Action againſt 


the Leſſce for not repairing of the Premiſes, and chat he is within the Equity of the Stat. 32 


H. 8. c. 34. 4 Med. 80. 


Leaſe to B. and F. and they covenanted to do no Waſte, or to repair Houſes. B. dies, F. 
| ſurvives and holds in; if the Wite commits Waſte, or does pot repair the Houſes, no Ac- 


tion lies againſt the Wife, for to ſuch a Leaſe the Wife is tied to pay the Rent, or to perform 
a Condition made by the Part of the Leſſor, but not da obſerve or perform the dee of 
the Leſſee. Brownl. 31 

Covenant to repair a Houſe; if Leſſee i comes after the Term without Licence to repair it, 
he is a Treſpaſſer. 2 Roll. Rep. 250. 


Leſſee for Years covenants for himſelf and his Executors ( ſans the Word Af ens). to re- 


air; he aſſigns, and an Action of Covenant for Repairs is brought againſt his Aſſignee, 


an 1d held to de good]; for though the Leſſee hath not covenanted for his Aſſigns, yet uch 
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Declaration. 


miliendo the Pale to decay; it is good, though the End of the Term is an Ioflant of Time 


Covenants as extend to the Support of a Thing demiſed, are quodammodo appurtenant there- 
unto, and run with the Land; and in Reſpe& that the Tenant hath taken upon him the 
Repairs, the annual Rent is the Leſſor's, & qui ſentit commodum ſentire debet & onus. 5 Co, 
"In the King's Letters Patent there is a Clauſe for the Patentee's repairing ; though this is 
by Patent, wherein the Leſſee takes only, yet that Clauſe ſhall be taken and interpreted as a 
Covenant on the Leſſee's Part to bind him and his Aſſigns ; for when he takes by the Patent, 
he conſents to all Things therein; and the Words in that Clauſe, for the Leaving and keeping 
the Houſes and Fences in Repair, are as ſpoken by him, and it is a Covenant which runs with 
the Land; and though the Bargainee be not named Aſſignee in the Declaration, it is good 
enough. Cro. Fac, 240. | : 5 | 
One lets a Leaſe of Houſes, Courts, Orchards and Gardens appertaining to them; Defen- 
dant covenants 10 repair the Houſes, Edifices and Buildings, with neceſſary Reparalions; and 
that he would maintain and keep demiſſa præmiſſa ſufficiently maintained, repaired, paled and 
fenced; and ſhews, that at the Time of the Leaſe the Houſes were well repaired ; and that 
afterwards, Diverſa domus loca parcella & res eorundem tenementorum & præmiſſorum decaſu di- 
rupta & frafta fuer” & in decaſu devener* & diverſe aliæ parcellæ & res eorundem tenementorum 
& premiſſprum eiſdem præmiſſis affixa ab inde avulſa & aſportal” ſuer prout ſequitur, &c. and 
inſtances in the Pavement of the Court, carrying away the Locks and Keys of.a Cupboard, 
the breaking of the Glaſs in the Windows, carrying away of a Shelf, which was not ſhewed 
to be fixed: It was objected, that the Breach for not repairing the Pavement is out of the Co- 
venant, for it is neither Building, Paling nor Fencing. Sed per Cur*, It is within the In- 
tention of the Covenant, and it is guaſ the Building, and within the Words, leave them ſuffici- 
ently repaired; and the Shelf needs not be ſhewed to be fixed. Cro. Zac. 329. 2 Bulſt. 112, 
Covenant that the Defendant ſhall put in good Repair the Houſes, Outhouſes and Stables; the 
Breach was, that the Defendant permitted the Racks in the Stable to be in Decay. Ir was 
moved in Arreſt of Judgment, that the Plaintiff did not ſet forth that the Racks were fixed 
in the Stable, and ſo Part of the Freehold. By Pollexfen, It ought to have been ſhewed that 
the Racks were ſet up and fixed; alii Juſticiarii contra, It ſhall be intended they ſhall be 
fixed for the Uſe of the Stable. 2 Ventr. 214. ; 5 1 
The Defenant, by Indenture upon a Leaſe made unto him of a Houſe, covenanted, hat 
Ze would from Time to Time, during the Term, after three Months Warning, ſufficiently repair; 
and at the End of the Term Action was brought, and ſhews in what Part, Sc. Defendant 
demurred, becauſe he doth not alledge, that he for three Months before gave Notice unto 
him of the Defects. But per Cur', The Declaration is good notwithſtanding that Exception 
for the Clauſe, to leave it well repaired at the End of the Term, is diſſinct by itſelf, and docs 
not depend upon the former Clauſes; for he ought to leave it ſufficiently repaired withour 
Notice, at his Peril; and the Notice within three Months, refers only to the Reparations 
within the Term, wherceto he is not tied without three Months Notice before. Cre. Jac. 


444 ? 


Covenant that the Leſſee ſhould repair the Houſe, provided and it was agreed that the Leſſee 


ſhould have neceſſary Timber, to be allowed and delivered by the Leſſor ; the Leſſor allowed 
ſo many Loads of Timber, and a general Requeſt was laid: The Plaintiff ſhould have al- 
ledged a ſpecial Requeſt to the Defendant ; it was laid in the Declaration that a Stranger 
brought the Timber, which was ill, for that amounted to an Entry on the Leſſec's Poſſcſſion. 
Brownl. 23. | | . | | 7: | 
Defendant covenanted, that he, his Executors and Aſſigns, would repair a Mill; and al- 
ledged, that the Mill was defective in Reparations; and the Defendant, his Executors and 
Aſſigns, did not repair it: The Declaration was demurred to, becauſe he did not alledge that 
he, nor his Executors or Aſſigns, did not repair it. Per Cur', It ought to be alledged in 
the Disjunctive, not in the Conjunctive. Cro. Eliz. 348. | We 
A Leſſee covenanted to repair the Houſe well from Time to Time during the Term, and at the 
End of the Term to leave the ſame well repaired to the Leſſor ;, Plaintiff aſſigns for Breach, that 
the Defendant did not leave it well repaired at the End of the Term; the Breach is good, 
though he doth not ſhew in what Point it is not repaired : But if the Defendant had pleaded, _ 
that at the End of the Term he had delivered it up well repaired, then if the Plaintiff will 
aſſign any Breach, he ought to ſhew in what Particular it- was not repaired, ſo as the Defen- 
dant might give particular Anſwer to it. Cro. Fac. 170. | 9 9 80 | 
Leſſee covenants to repair a Park, and in the End of the Term to leave it ſufficiently re- 
paired. Breach quod non reparavit, but in the End of the Term fecit vaſtum, viz. in per- 


| Ch. F 5 ; 


in which a Thing cannot be ſaid properly to be done, yet it may be permitted, 2 Roll, 


- Repair ; held to be a good Plea in Waſte, but not in Covenant. 2 Leon. 238. ; 
In Covenant for not repairing a Hovſe, being in Decay, and not ſaid wherein: The Demurrer, 


— 
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Rep. 38. 


In Covenant for not repairing, the Plaintiff ſhews for Breach, that the Houſe was burnt Plea. 


down through the Negligence of the Defendant, &c. and that he did not repair it. De- 
fendant traverſed, that it was not burnt down, prout, &c. And it was adjudged an ill Tra- 
verſe, becauſe the Defendants not repairing it is the ſubſtantial Part, and the other but In- 
ducement. 24 Car. 1. Hardr. 70. But in Style (88) the Caſe is thus: Plaintiff declared, 
and ſhewed that one of the Houſes was burnt done by Negligence. Defendant pleaded a. 
ſpecial Plea, that the Houſe which was burnt was not burnt by Negligence, nor with com- 
mon Fire, as the Plaintiff hath declared; and as to the Reft pleads the general Iſſue, that 
they were in good Repairs at the End of the Term. This Plea contains a Negative preg- 
rant, for there are two Matters offered in Ifſue: 1. That the Houſe was not burnt by com- 


mon Fire. 2. That it was not burned by the Negligence of the Party. It ought to have 


been demurred to; but there was a Verdict. 5 
In Covenant to repair, Defendant pleads, that the Houſe was burnt by Caſualty; it is no 


Plea, She 161. 


The Breach aſſigned in hoc; whereas the Defendant being Leſſee for Years covenanted at 
the End of the Term to leave and yield up the Tenements well repaired to the Plaintiff, and 
that he had not left, Sc. Defendant pleaded, that one B. was ſeiſed in Fee until by the 
Plaintiff diſſeiſed, who let to the Defendant; and afterwards B. re-entered, who infeoffed 


F. S. who is yet ſeiſed, Sc. Adjudged upon Demurrer a good Bar. Cro. Eliz. 656. 
Ihe Plaintiff aſſigned a Breach in not repairing ; Defendant pleads, the Plaintiff had ac- 
quitted and diſcharged him of all Reparations. Plaintiff demurred. Per Cur*, This is an 


Acquittance and Diſcharge of the Reparations for the Time paſt, as well as the Time to 
come, and amounts to as much as if he had releaſed that Covenant; but the Covenant being 
broken, that Diſcharge ſhall not take away the Action on the Obligation, which was for- 
feited. 3 Leon. 69. | | | | 

In Covenant Plaintiff declared upon a Leaſe made by the Queen to G. B. and brought the 
Re verſion to himſelf by divers mean Conveyances, and brought the Term to the Defendant 
by a Que Eſtate he had by divers mean Conveyances in general, Concurrentibus iis que in jure 


requiruntur; and aſſigns divers Breaches in not repairing the Premiſſes. Defendant pleads, 
Non infregit conventiones. Plaintiff demurs, and Judgment for him. The Pleading an Eſtate 
in Term in either Perſon, under whom he does not claim, but is a Stranger, is good; for 
he is not privy to the Eſtate and Conveyances to a Stranger, but to plead an Eſtate in him- 
ſelf in a Term, or in any other under whom he claims, is not good. The Plea is too gene- 


ral; t. Several Breaches being alledged. 2. Two Negatives cannot make a good Iſſue, and 


the Breaches in non reparando, ideo non infregit, cannot be good. 3 Lev. 19. 
Ia Covenant to repair within a Month after Warning. Defendant pleads, long Time be- 
fore that Warning he aſſigned over to J. S. who had always after paid his Rent, and the 


Plaintiff accepted it, and avers Performance of all the Covenants till the Aſſignment : It is 


an ill Plea, for he may charge the Leſſee or Aſſignee at his Election. Cy. Zac. 309. 


la Covenant the Breach was, that the Defendant did not repair; he pleads generally, 


 Quod reparavit; this was held a good Iſſue after a Verdict. 2 Med. 176. 


Where the Leſſee covenants to repair; in an Action of Coveveant brought by the Leſſor 
againſt him for Defect of Reparations, he concludes, Ez fic infregit conventionem. Non in- 
fregit conventionem is an ill Plea upon a Demurrer, but it is good after Verdi&; and in that 
Cale the Defendant ought to anſwer to every Breach, and conclude to the Country. 


Leſſee covenanted during the Term to keep in Repair the Meſſuage demiſed: The De- 


fendant ſays he did, during the Term, keep all the Premiſſes demiſed in good Repair, ex- 
cept only a ruinous Kitchen, which before he took the Houſe was ſo ruinous that it could 
not be repaired ; and he pulled it down and rebuilt it, and hath afterwards kept it in good 


Plaintiff demurred, and ſhewed for Cauſe, that it was not particularly ſet forth wherein it 
was in Decay; which, per Cur”, is as well as in Waſte. 3 Keb. 478. | 
The Plaintiff let Houſes for Years to the Defendant, and covenanted t repair the Houſes 


by ſuch a Day; the Defendant by the ſame Indenture covenanted with the Plaintiff, that 
trom the Time that the Plaintiff was to repair the Houſes, unto the End of the Term, he 


would repair and leave them fo repaired ; and for not performing this Covenant on the De- 
fendant's Part, the Plaintiff brought his Action. Detendant demurred to the Declaration, 


; becauſe the Plaintiff had not ſhewed for his Part that he had repaired the Houſes according 

to the Covenant, and ſo the Declaration ſuppoſed he was not bound to repair, becauſe he 

was bound to repair from the Time that the Plaintiff had repaired them, and not before, 
| Re 2s — | and 


r 5 R 


4.30 Covenants. 
n and ſo as Cauſe of Action. Style 140. Theſe are reciprocal Covenants on his Part, it does 
not excuſe the other. | | N | : LET 

In Covenant 7o repair, and ſo to leave the Premiſſes repaired ; in the Declaration the Plain- 
tiff ſhews the Breach in ſixty Roods, Sc. Defendant pleads, that one Barn was pulled 


| | ; down by the Plaintiff's Conſent ; and as to the Reſt, that they were repaired, and ſo left. 
i To which the Plaintiff demurred generally, the particular Breach being not anſwered, Per 


Hale, He ſhould have either taken Iſſue reparavit the Particulars, or to ſay, they were not 


1 
| | in decaſu modo & forma. 2 Keb. 298. : | | = 
Plaintift declared that he let to the Defendant a Houſe, and that he covenanted to repair 


Defendant pleaded, it was ſufficiently repaired before the Action brought. Plaintiff 


7 | demurred, becauſe he did not plead that he himſelf did it. Kelyng and Rainsford inclined 
jt „ | againſt the Demurrer z for be it repaired, tho' by any Body, the Plaintiff has no Damages, 
1 nor Cauſe of Action. Twiſden doubted ; afterwards they waived the Demurrer. Vent. 38. 
14 2 Keb. 5. 85 5 3 | „„ | 5 

+ leads, that after the Decay he made ſuch Concord that the Plaintiff ſhould 


T1 _ . Defendant p 
31 | cake 30. and ſuch Goods, in Satisfaction of that Deſtruction, &c. and ſhews it to be exe- | 
38 cuted : On Demurrer, it was held the Plea was good; though when an Action is grounded 
bf i upon a Deed, it cannot be diſcharged unleſs by Deed ; as a Bond with Condition cannot be 

| diſcharged by Contract: But this Plea here is not pleaded in Diſcharge of the Covenant, 
#1 but only for the Damages which are demanded by Reaſon of the Breach of the Covenant, 
4 and the Covenant remains. And in every Action where only Amends is demanded by 
N Way of Damages, Accord executed is a good Bar in Diſcharge of them; and ſo adjudged. 


Cro. Jac. 199. | Eon te ES. 8 5 
The Plaintiff declared (inter alia) on a Covenant to repair all the Pales of a Garden de- 


ö mi ſed, (excepting the Pales on the Eaſt- ſide) and aſſigned a Breach in not repairing the Pales 
f r | | 
4 contra formam conventionis, but ſhews not that the Defect was in the Pales not excepted. 
i Defendant pleads he had repaired the Pales according to the Covenant; and Iſſue upon it; 
1 and Verdict pro Quer. It was moved in Arreſt of Judgment, that the Breach was not ſuf- 
* ficiently alledged, for the Defect might be in the Pales excepted ; ſed non allocat'; for it 
U ſhall be intended after a Verdict, who had given Damages to the Plaintiff, that the Defect 
was in the Pales to be repaired by the Covenant, Et eo potius, becauſe the Iſſue was as to 
f Repairs according to the Covenant; but it was agreed, if the Defendant had demurred, 
Judgment ought to have been given for him. T. Jones 125. | 5 
Covenant for that he let to R. M. Quoddam molendinum aquaticum in Paroch' de S. & om- 
"| nia domus edificia aquas, aquarum curſus Ripas [| Ang Dams] difio molendino adjacen” ſpeFan* 
if | & pertinen for twenty-one Years, and he covenanted to repair the Houſes of the ſaid Mill, 
j b the Flood-Gates, Sc. The Breach was aſſigned for not repairing of the Mill and Mill- 
Banks, and for not leaving the Mill-Stones ; and Exception was taken, becauſe he ſhews not 
in what Vill the Mill-Banks were; ſed non allocat“'; 1. For they ſhall be intended to be in 
the ſame Vill where the Mill is. 2. Becauſe it was not ſhewn whether it were a Corn-Mill 
; or a Fulling-Mill ; /ed non allocat“; for all is one, the Breach being aſſigned for not repair- 
* | ing. It was alſo moved, that there were three Breaches aſſigned, and the Defendant having 
14 demurred upon the whole Declaration, the Plaintiff ought to have Judgment for them 
ö 
| 


wherein the Breach was well aſſigned z and of that Opinion was all the Court, for they are as 
ſeveral Actions.  Cro. Fac. 5 7. L „„ OR 
The Leſſee covenants to repair the demifed Premiſſes as often as Need ſhall require; a 
il | | Barn is built upon the demiſed Premiſſes after the Covenant entered into, which is pleaded 
it] by the Defendant in an Action of Covenant; and upon a Demurrer it was held, that the 
1 Tenant ſhall repair it though built after the Covenant made. Brown and Blundel, 34 Car. 2. 
-þ Rot. 752. 3 Lev. 265. Skin. 121. 5 | 
1 Where to bo Plaintiff declared of a Leaſe made in Hampſbire of a Meſſuage in Berkfbire ; and aſſigns a 
wm tried. Breach for not repairing a Houſe. Defendant pleads, Non infregit conventionem : And Iſſue. 
"4 was tried in Hampſhire, where it is ſuppoſed the Covenant is made. Verdict pro Quer. 
| Moved in Arreſt of Judgment, that it ought to have been tried in Berkſhire, where the 
Houſe is, and the Repairs to be made; and ſo per Cur', it ought to be. The Breach is in 


{3 not repairing, and the Iſſue is Non infregit conventionem : This ſhall be intended only in an- 1 
F ſwer to the Breach, viz. that he had not broken the Covenant for want of Repairs; and fo 2 
1 | this is the only Matter triable, and only where the Houſe lies. Lev. 114. Keb. 575, 601. #1 
| The Plaintiff had made his Breach local in not repairing, and the Iſſue, Non infregit conven- . 
1 fionem, refers ſpecially to that. This is a ſpecial Iflue, as well as if the Defendant had 1 


pleaded that the Houſe was in good Repair. 7. Raym. 85. Sid. 157. 
| 3 2 | A Man 


*s 
1 
5 


RY WIS Py 


Ch. 5. $. 8. Covenants, 


charged for the not repairing, as well in the Time of her Huſband as in her own Time 
and if ſhe makes the, Reparation depending the Suit, yet thereby the Suit ſhall not abate, 


but it ſhall be a good Cauſe to qualify the Damages, according to that which may be ſup- 


ofed that the Party is damnified for the not repairing, from the Time of the Purchaſe to 


the Time of the bringing the Action; and by Manhood, By the Recovery of the Damages 
the Leſſee ſhall be excuſed ever after for making of Reparations; ſo as if he ſuffers the 
Houſes for want of Reparations to decay, that no Action ſhall be brought for the ſame 
_ thereupon afterwards, but the Covenant is extinct. 3 Leon. 51. 


' Thirdly, That the Leſſee will not alien, &c. the Premiſſes leaſed. 


A Leſſee for Years covenanted with the Leſſor that he would not aſſign the Land let, 


nor any Part thereof, without the Leſſor's Conſent; the Leſſor entered into Part, the Leſſee 
_ aſſigned over the Reſt without Conſent; an Action of Covenant lies, for it was collateral ; 


and the Covenant is broken notwithſtanding the Leſſor's Entry into Part of the Land. 
Style 265. 55 353 | | 
A Leſſee covenanted that he would not alien the Advowſon let to him without Conſent 


of the Leſſor, and ſhewed he had aliened to J. S. without his Conſent. Defendant pleads, 
he had not aliened without his Conſent ; and found pro Quer“: The Breach was well laid, 


though he has not laid the Alienation to be by Deed, (an Advowſon not paſſing without 
Deed) for it ſhall be intended to be by Deed. Winch 34. | On 
Debt on Bond conditioned for Performance of Covenants in a Leaſe: One Covenant was, 


that the Leſſee, his Executors or Aſſigns, ſhall not alien without Licence of the Leſſor, 


but only to his Wife and Children. The Leſſee deviſeth to his Wife, and makes her his 
Executrix, who enters therein as Legatee, and takes K. the Defendant to Huſband, and 
they alien the Eſtate. The Leſſor brings Debt upon the Bond; they pleaded they had not 


aliened contra formam conventionis, The Plaintiff ſhews the Alienation aboveſaid ; and it 
was thereupon demurred. Per three Juſtices, The Covenant is broken; for the Feme is 
reſtrained from aliening by expreſs Words, as well as the Leſſee himſelf, for it extends to the 
Leſſee and his Aſſigns, and ſhe is Aſſignee; ſo though there was once Alienation by Licence, 
| yet that Aſſignee cannot alien without Licence. But per Walmſley, The Yyords are, that the 
Leſſee or Aſſignee ſhould not alien but to his Wife or Children; and the, 
_ theſe Words, for ſhe cannot alien to herſelf, But it hath been adjudged, that where a 
Condition within a Leaſe was, that neither he nor his Aſſigns ſhould alien without Licence, 
the Leſſee died Inteſtate, the Adminiſtrator was bound by this Condition. Cro. Eliz. 757. 


ife is not within 


If a Man by Indenture letteth Land for Years, provided always and it is covenanted and 


a agreed between the ſaid Parties, that the Leſſee ſnould not alien; it was adjudged that this 
was a Condition by Force of the Proviſo, and a Covenant by Force of the other Words. 
--Co. Lil, 203. . | : I | | | 


_ Fourthly, 7. bat the Leſſee will drain the Water which is upon the Land. 


| If Leſſee for Years covenants to drain the Water that flands upon the Land before ſuch a 
Day, and after the Leſſor enters upon the Land, and diſturbs the Leſſee this is a good 
Excuſe of the Performance of the Condition. Roll. Abr. 454. Co. Eliz. 374. Owen 66. 


If Leſſee for Years covenants 70 drain the Water which is upon the Land before ſuch a Day, 


and after the Leſſor enters before the Day, and there continues till the Day is paſt ; yet this 


| ſhall not excuſe the Performance of the Covenant, becauſe this is collateral to the Land. 


Roll. Abr. 453. | ES | | | 
But if it had been a Covenant adhering to the Land, and in Reſpect of the Enjoyment 


thereof, it would have been otherwiſe; but then it muſt have been ſhewed that he held 
him out of Poſſeſſion. Moor 402. pl. 534. Owen 65, | | 


mM ifthly, That the Leſſee will do all reaſonable Chares for the Leſſor. 


If Leſſee for Years covenants to do all reaſonable Chares for his Leſſor with his Carts, Car- 
riages, and otherways, upon Requeſt, and the Leſſor requires him to bring him three Load 
of Coals: If the Leſſee has no Cart nor Carriage, he is excuſed; for he is not bound to keep 
Carts to ſerve his Leflor. Laich 202. | — 5 5 

e | ER Sixthly, 


A Man made a Leaſe for Years, and the Leſſee covenanted to make Reparations; Leſſor Who ſhall re- 
granted the Reverſion to another; Leſſee for Years made his Wife his Executrix, and died. cover Da- 
Per Cur', The Grantee of the Reverſion ſhall not recover Damages but from the Time of mages. 

the Grant, and not for any Time before; but yet the Wife, the Executrix, ſhould be 
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Sixthly, That the Leſſee ſhall have Houſe-boot, &c, 


A Leſſor covenants that the Leſſee ſhall have Houſe-boot, Hay-boot and Plough-boot, 
without committing Waſte, upon Pain of Forfeiture ; whether this was a Condition. Curia: 
This Covenant is no more than what the Law appoints, and therefore vain; allo it is a Co- 


venant on the Part of the Leſſor, and therefore cannot be a Condition. Crs. Elix. 604. pl. 18. 


Seventily, That the Leſſor may View the Premiſſes. 


Leſſee covenants that after four Years the Leſſor might come twice a Year to ſee if there 


were any Waſte done: The Leſſor comes within the four Years; and adjudged that he 


might, for that this particular Covenant doth not take away the general Covenant in Law, 


which is, that the Leſſor may come when he pleales, to ſee whether any Waſte i is done. 55 


Lit. Rep. 205. 


Eighty, That the Leſſee will renter 1 a Poſſe Non at the End 1 the Ti erm, "ws in ond Ky 


Condition, &c. 


| One ſeiſed in Fee of Lands, lets it for Years, and Leſſee covenants to render up the Poſe 
ſeſſion to the Leſſor, his Heirs and Aſſigns, at the End of the Term, upon Requeſt; and 


after the Leſſor aſſigns over the Reverſion to two, and one of them at the End of the Term 


comes to the Leſſee and demands the Delivery of Poſſeſſion. Upon this Demand, by one 
only, he is bound to deliver Poſſeſſion, otherwiſe he has forfeited his Covenant, tor the 
Demand of one Joint-tenant is ſufficient for both. Roll. Ar. 428. 5 Vin. 152. 

Leſſee covenanted that he would leave the Land in as good Condition as it was demiſed 


to him: He cut down Oaks, which could not grow again during the Term; an Action of 


Covenant does not lie till afier the Term, but Waſte lies preſently. 2 Roll. Rep. 332, 347. 


If a Leſſee for Years covenants 10 leave Part of the Land at the End of the Term allowed 
and fit for Wheat ; provided that the Leſſee, upon ſuch Warning, may ſurrender and depart at 
any Feaſt of Michaclmas af any Time within the Term, performing the Covenants: If after 
Warning he ſurrenders, and does not leave the Land iallowed, he has forfeited his Covenant; 

for the Acceptance of this Surrender does not diſpenſe with the Covenant, inaſmuch as by 
the Covenant he is to accept thereof. Koll. Abr. 454. 5 Vin. 244. | 


(BB) of 2 -nants which may or may not be in Deeds of Comveyances of Land, 
en may. be in Articles of Covenant only. 


Firſt, 7 pay Money. 


N an Indenture the Word Covenant is the Word of both ; as if Leſſee covenants to pay 
the Rent, this amounts to a Reſervation. Roll. 80, 81. 

I oblige myſelf to pay fo much at ſuch a Day; this is a Covenant. Hard. 178. Chan: 

Rep. 249. And an Action of Covenant lies upon the Default of the firſt Day, but Debt 

doth not lie till the laſt. Co. Lit. 223. 6, 47. 6. 292. b. I Co. 22. 4, Cro. Fac. 505, Cre. 


Car. 241. 4 Co. 94. 5 Co. 51. 


It was agreed that A. ſhall pay B. 1007. for Lands in D. Ic ſeems to be a mutual Co- 
venant, and Covenant lies if he will not convey the Lands. 1 Sid. 423. T. Raym. 183. 


A Covenant with three jointly and ſeverally, that they ſhould Pay, Sc. and one of the 
three was ſued, and a Breach aſſigned that he hath not paid: And it was demurred unto,: 
becauſe he had not ſaid, Nor any of the other had not paid. Curia: If the Action had 
been brought againſt all, the Non- payment of all muſt be alledged ; but when brought but 
againſt one, then it is ſufficient to ſay, That he hath not paid; and if either of them hath 
paid, the Party ſued ought to plead it. 

So if two are jointly and ſevetally bound in a Bond, in an Action d one, it is ſuffi- 
cient to ſay, That he hath not paid it. Latch 50, In a Charterparty the Covenants are ſe- 
veral and not joint. 5 Co. 22. 6. 

In an Action of Covenant on e for Payment of Money at a certain Time; De- 
fendant pleaded Payment at the Time, and upon this Iſſue was joined; adjudged pro De- 
tendanr. ' Plaintiff moved in Arreſt of Judgment, for that the Iſſue was misjoined, becauſe 


the Place of Payment was not alledged, which is material; and ſo there can be no Judg- 


ment. It was ſail on the other Side, it is not material to alledge a Place of Payment, be- 
- cauſe 


e eee 


a 
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cauſe it is a perſonal Action, and it ſhall be intended where the Action is brought. 1 Ed. g. 
fol. 3. There is Difference between finding the Money paid, and the finding it not paid. 
Style 172. „ 2 ny 5 | 
| 8 to pay 105. when A. comes to his Houſe, and 105. at the Feaſt of St. Michael, 
and at the Feaſt of &. Andrew then next following, 10s. Theſe laſt Sums ought to be paid 
at the ſaid Feaſts or Times, and not at the next Feaſt after A. comes to his Houſe. Roll, 

Abr. 442. 5 Vn. 3 5 . | | 
Covenant upon an Adventure to Newfoundland, to pay ſo much Money within forty 
Days next after the Ship ſhall make her firſt Return and Arrival in this Voyage from New- 
foundland into the Port of Darthmouth, or into any Harbour, Creek or Port of England where 
ſhe ſhall firſt unlade her Goods: The Covenantor is to pay the Money within forty Days 
after the Arrival of the Ship, and ſhall not have forty Days after the Unlading of the Goods, 
for this is not for Freight, but for Adventure; and the Unlading of the Goods is only men- 
tioned to deſcribe the Haven where the Arrival ſhall be, and not to put a Limitation of 


the Payment of the Monies to have forty Days after the Diſcharge. Style 30. Roll. Abr. 


442. 5 Vin. 203. | ZE 5 

A Covenant to deliver twenty Quarters of Corn on the 29th of February next following, 
and that Month had but twenty-eight Days. Per Cur', He is not bound to deliver the 
Corn till ſuch a Year comes, when February hath twenty- nine Days, and that is Leap-Year. 
Leon. 101. | 3 3 

If a Man is bound by Covenant or Bond to pay a Sum of Money at ſuch a. Feaſt and 
Place, and between certain Hours of the Feaſt-Day; and before the Feaſt, at another Place, 
he pays the Money to the Covenantee, and he makes Acquittance of this: This is a Diſ- 
charge of the Covenant or Condition by the Acceptance, & c. Dyer 122. 

Covenant to render and pay 1188 Florins, which then amounted to 337. 125. to be paid 
Ad ſolutionem feſti Purific*, called Candlemas Day next enſuing. The Plaintiff in his Decla- 
ration avers, that prædictæ ſolutiones dicti feſti Purification' next, after the making the Co- 
venant, according to the Uſe of the Merchants, were the twentieth Day of February. De- 
fendant pleaded Non eft faclum, and found againſt him. Upon Arreſt moved, it was re- 
ſolved that Payment among Merchants is known to be on the 2oth of February; and the 
Judges ought to take Notice of it, and the rather, the Defendant by his Plea confeſſeth the 
Declaration to be true in that Averment. Brownl, 102. EE. Eres 

If A. covenants the firſt of May to pay to B. 101. at the Feaſt of St. Michael, without 
ſaying more; this ſhall be intended the Feaſt of S. Michael next enſuing. Roll. Abr. 444. 

A Covenant that D. Deputy Poſt-Maſter of Oxon, for fix Months ſhould pay all ſuch 
Sums as he received while he continued Poſt-Maſter. On Oyer, the Defendant pleads Per- 
formance generally, Plaintiff replies, E. continued two Years longer Poſt-Maſter, and 
ſuch a Day received ſo much, and paid not over. Per Cur, No Action lay, the ſix 


Months being paſt, and the Continuance after muſt be on new Agreement. 3 Reb. 45, 59. 


2 Saund. 411. „ | | | | | 
If a Place of Payment be limited by the Covenant, he is not bound to pay it in any other 
Place. Roll. Abr. 445. 5 Vin. 416. e | gp | 
Couenant to pay 1o/. at D. if the Covenantee accepts this at another Place, it is a good 
Performance. id. 456. | 


In Covenant to pay 1200 J. on Procurement of Pardon for B. who killed L. T. in Ireland. To pay Mo- 
The Condition of the Articles was, that if B. were acquitted or pardoned, they ſhould pay ney on Pro- 
12001. B. was convicted of Manſlaughter, and the Penalty pardoned ; gool. was 5 of 
ſited in the Hands of Sir F. F. It was prayed that common Bail might be accepted, this 49885 


being an odious Contract to be diſcountenanced; which the Court agreed as to the Acquittal, 
being in Effect to ſtifle Evidence and embrace Jury; but as to the Pardon alone, it might 
be leſs illegal; but here is no Pardon of the Offence within the Intent of the Articles, 


but only a Pardon of the Penalty of Conviction, and an Appearance was only granted. 


3 Keb. 415. e 


Second! y, To make Aſſurances of Land, 27 See before concerning Covenants for further 
„ EE Nurance. 5 


In Debt for 1004. the Plaintiff declared, that by Articles of Agreement 1 May 8 W. 3. 
between the Plaintiff and Defendant, Firſt, it was agreed between the Parties aforeſaid, and 
the Plaintiff covenanted, that he, and all Perſons claiming under him, ſbould make to the De- 
ſendant a good and ſufficient Title, Aſſurance and Conveyance of certain Lands, upon or before 
the 17th of November then next enſuing. Secondly, the Defendant covenants with the Plain- 
t , that = or his Aſſigns, tempore execution & figillation* tal” Conveyance, and in Conſideration 
| . 5 FLY 
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thereof, would well and truly pay, or cauſe to be paid, unto the Plaintiff, bis Executor, Py 1 5 


miniſtrators or Aſſigns, the full and juſt Sum of 5031. at the Houſe of Sir Francis Child, /tuate, 


&c. and ſome other Articles, do bind themſeves in 1001. for Performance. The Plain- 


tiff avers, he had performed all the Covenants and Articles on his Part, and that the De- 
ſendant had not kept the Articles and Covenants on his Part; and in particular the Plaintiff 


avers, that he and one R. M. of, Fc. poſt confection pred” -ſcripti articulorum pred* & ante 


pred” 17 diem Novew in eodem ſcripto articulorum mentiona!* ſcil' 16 die ejuſdem menſ;s 
Novemt” (eodem Roberto Markham) poſſeſſionat” exiſten! de & in tenementis & premiſſis preg” 


o refid* duorum terminorum annorum reverfione inde prefat” WilPo Chaloner (le Plaintiff ) & 


æredibus ſuis ſpectan apud S. pred* quandam indenturam fuam barganie & venditionis de tene- 
mentis ac premiſſis prad* in ſcripto articulo præd' mentionat* fecer* & figillaver* & ut facta ſus 
indentur iP ad uſum ipffus Thome Davis adiunc & ibid. deliberavere per quam quidem indentur* 


pred Millielmus Chaloner & Robertus pro & in conſideratione ſeparal” Sum of 5 5. &c. ciſdem 


C. & Robert* in manibus reſpective ſelut* (and ſo recites the Leaſe for a Year) and then 


recites the Releaſe dated 17th of Nov. ſealed and delivered to the Uſe of the ſaid Thomas 


Davis: The ſaid Thomas Davis did grant, releaſe and confirm (in Conſideration of 502 7. 
bone, Fc. in manibus mentionat* fore ſolur”) and the ſaid R. M. in Conſideration of 5 s. (and 
ſo recites the Releaſe); and the Plaintiff avers, that he was then and there ready, and offered 


ſemperque poſtea fuit & adbuc paratus exiſtit ad cuftagia iꝑſius Thame (le Defendant) facer* & 
procurare fier aliquam aliam conveyanciam de tenementis & præmiſſis præd' ſecundum formam ar- 


ticulorum predif : And further avers, that the Defendant poaſtea ſcilt* pred? 17 die Novemd?* 
apud S. 3 de præmiſſis notitiam habuit. Et ſic inde notitiam babens pred” (le Defendant) 
indent” ill ſe agreeare ſeu ill” de eiſdem . Chaloner & Roberio ut fa? eorund* M. Chaloner 
£9 Roberti præd Thow' acceptare adlunc & ibid. penitus recuſavit & adbuc recuſat & pred? 
ſummam 5031. eidem M. Chaloner ſecundum formam & effectum fre, articulor* præd', pred? 
Thom' ſeu aſfignat* ſui non ſolver* ſeu ſolvi cauſaver* ſed ill” eidem Will'o Chaloner ſolvere ſecun- 


dum formam & effectum articulorum pred', præd Thomas contradixit & adbuc contradicit per 
quod attio accrevit eidem WilPo Chaloner ad exigend & babend' de præd Thoma pred* 100 l. 
græd tamen Thomas licet ſepius requifit', &c. ad damnum 20l. Et inde, &c. On Demurrer 


theſe Exceptions were taken to this Declaration : 


1 Except. That the Execution of the Conveyance ought to precede the Payment of the 


Money, and then if the Plaintiff hath not ſufficiently ſhewed that he had executed ſuch 
Conveyance, he hath not well intitled himfelf to the Action, and the Execution of the Con- 


veyance ought to precede the Payment of the Money: And it was ſaid by the Defendant's 


Counſel, that by the Articles no Day certain was appointed for the Payment of the Money; 
but this by Agreement of the Parties was to be reduced to a Certainty by the Act of the 
Plaintiff, viz. the Execution of the Conveyance : By the Articles the Conveyance was to be 
made upon or before the 17th of November then next enſuing; and, as it ſeems, if the 
Plaintiff had executed a Conveyance before this Day, he might have brought an Action for 
the Money immediately after, by which it is proved the Duty accrues to the Plaintiff after 
the Execution of the Conbeyance, and not before. If the Covenant had been to convey the 
Lands on a certain Day, then there had been ſome Colour that the Words, Tempore execu- 
tionis & in conſideratione inde, &c. ſhould refer to the ſaid Day, and not to the Execution of 


the Conveyance; and yet in ſuch Caſe it hath been adjudged, that the Payment of the 
Money ſhould refer to the Act to be done, as was in the Caſe of Elwick and Cudworth, Lat. 


and ſo the Caſe of Shales and Seignoret, Intr. 10 W. 3. B. R. where the Plaintiff covenants 
with the Defendant to transfer to the Defendant 4007. in the Bank- Stock; and the Defendarr 


covenants that he would accept it, and that he, Tempore tranſlationis inde, would pay ſo much 


to the Plaintiff; and in an Action on the Breach of this Covenant, the Plaintiff declares that 
he had given Notice to the Defendant, that he at ſuch a Day and Place would transfer, &c, 
and appointed the Defendant to be there, Sc. which he had refuſed, and the Breach was 


aſſigned in Non-payment of the Money; but upon Demurrer, Judgment was given for the 


Defendant ; for that it appears by the Plaintiff's own ſhewing that there was not any Tranl- 
fer, and ſo no Money was due: The Opinion of the Court was, that the Exccution of the 
Conveyance was to precede the Payment of the Money. LSD 
And as to the Point of Pleading the Execution of the Conveyance, it was not well 
pleaded, for that upon the whole Matter there was a Surrender of the Intereſt of AMorkhan 


to the Plaintiff, and by Conſequence the Leaſe for a Year was only the Leaſe ot the 


Plaintiff, and then the Plaintiff ought to have declared upon the Truth of his Cevit, 
according to the Operation of Law, upon all the Matter of Fact of the Caſe, which not 
being done, the Declaration for this is ill; and theſe Caſes were cited to prove it, 2 Sand. 
96. Ney 66. Mod. 14. 7 Co. 24. 2 Vent. 149, 260, 266. And the Opinion of the 


Court was, that for this the Declaration was ill; for it was ſaid, Tenant for Years may not 
— Y | | | | : | make 
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make a Leaſe within tke Statute of Uſes, and by this Means to give Poſſeſſion to the De- 
fendant to make him capable of a Releaſe of the Reverſion. _ : 

2 Except. to the Declaration, That by the Articles the Plaintiff was to ſeal and execute to 
the Defendant and his Aſſigns a good and ſufficient Aſſurance, c. and the Declaration is, 
that he ſealed and delivered to the Uſe of the Defendant a Leaſe and Releaſe, which is not a 
ſufficient Averment of Performance of the Covenant in this Reſpect, for Peradventure they 
were delivered to him who would not deliver them to the Defendant, and the Defendant 
had not any Means to compel the Delivery to him, becauſe the Plaintiff has not mentioned 
any Perſon to whom he delivered them; and for this Exception theſe Caſes were cited. 
Ney 18. 4 Leon. Caſe 48. Cro. Car. 143. ET p | 

: 3 Except. That the Covenant of the Defendant was to pay 103 J. to the Plaintiff or his 

Aſſigns; and the Declaration is only that he had not paid them to the Plaintiff, but doth 
not ſay, or his Aſſigns; and the Caſe of Colt and Hows, Cro. Car. 348. Penſon's Caſe. 
3 Keb. 440. Abbot and Biſhop's Caſe. 2 Sid. 41. were cited, 

4 Except. The Covenant is, that the Declaration ſhall pay the Money upon the Execution 
of the Conveyance at the Houſe of Sir Francis Child, &c. and the Declaration is, that he has 
not paid F mu formam & effeftum articulorum, which is not good Pleading : For there 

being a Time and Place appointed for the Payment, it ought to be alledged, that the Mo- 
ney was not paid at ſuch Time and Place. 2 Keb. 874. was cited as to this Exception. 


Vide Lev. 145. 3 Lev. 293. Cro. Car. 281. 2 Mod. 268. Cro. Car. 5. But no Reſolu- 
tion of the Court was upon theſe three laſt Exceptions. Judgment was given pro Defendant. 


Lut. 565. 


A Man by Deed indented bargained and ſold Lands to another in Fee, and covenanted 


by the ſame Deed 10 make bim a good and ſufficient Eſtate in the ſaid Lands before Chriſtmas 


next, and afterwards before Chriffmas the Bargainor acknowledged the Deed, and the ſame . 


is inrolled. Per Cur', By the Act the Covenant is not performed, for he ought to have 
levied a Fine, or made a Feoffment. 3 Leon, .. | 2 
The Condition or Covenant is 10 nels an Eſtate of Inheritance to the Obligee or Covenantee 
at ſuch a Day and Place: The Defendant pleads, he was ready at the Day and Place to 
make it, Sc. Plaintiff demurs. Per Cur*, The Plea is ill, he ought to give Notice what 
Eſtate of Inheritance he would make him. Shle Gi. Allen 24. 5 Co. 22. 
If a Man covenants to make @ Conveyance of certain Lands; if a Warrant or Covenant be 


put into the Deed, he is not bound to ſeal it. Roll. Arr. 424. 5 Vin. 131. T. Raym. 190. 


Cro. Jac. 871 EET 
In Covenant on Articles to pay upon St. Thomas's Day, the Plaintiff making @ good Eſtate, 
and licet the Plaintiff had performed though the Defendant did not. Defendant pleads, ready 
to pay and Tender, and that the Plaintiff made no Aſſurance. The Plaintiff replied, that 
he ſealed a Feoffment, and the Defendant neglected to take Seiſin. Defendant demurs, be- 

cauſe here is no ſufficient Averment without Notice of the Character made, and when and 
how he will execute it; for he making a good Eſtate, is a-Condition precedent to the Pay- 

ment; which the Court agreed; and where a precedent Condition is expreſſed, it muſt be 


averred in the Declaration, and a Licet the Party had performed all on his Part, is not ſuffi- 


cient. Judgment pro Defendant. 2 Keb. 801. Yentr. 147. | 
If a Man is bound to make a good, abſolute and perfect Aſſurance in Fee of Copyhold 
Lands, or others, it muſt not only be an abſolute but an effectual Conveyance. If a Man 
be bound to ſurrender a Copyhold to the Uſe of A. and his Heirs, on Conſideration of Mo- 
ney ; if he ſurrenders into the Tenant's Hands, he myſt, get it preſented, for it muſt be an 
effectual Surrender: As if a Man be bound to make a Feaffment to me upon Requeſt, if I 
_ requeſt him to make a Deed of Feoffment, with Letter of Attorney to B. to make Livery 
to me, and he doth ſo; this is a good Inception, yet if Livery be nat made, it is a Forfei- 
ture of the Condition. Rall. Abr. 425. 5 Vin. 133. FAA 
If one of the Parties covenants to aſſure Lands, and the other, in Conſideration, of the 
ſame Covenant performed, covenants to pay a Sum of Money, he is not obliged to pay the 
Money until the Lands are aſſured. 2 Saund. 156. But otherwiſe it is if the Covenant had 


been in Conſideration of the Covenant to be performed. hid. and Brecas's Caſe, 3 Lean. 


Caſe 290. | 5 | | | 
| If a Man makes a Feoffment to the Uſe of A. for Life, Remainder to B. for Life, Re- 
 mainder to C. in Fee; if A. refuſes, B. ſhall take the Eſtate preſently, becauſe it is a Tranſ- 
mutation of Eſtate. But in Covenant to raiſe Uſes, the Conſideration Which raiſes every 
ſeveral Uſe is alſo ſeveral, and all the Uſes grow out of the Covenantor's Ei ate: And there- 
fore if A. refuſes, the next in Remainder ſhall not take preſently, but the Covenantor ſhall 


retain it. Co. 154. . 


On a Covenant or Agreement for the Purchaſe of Lands, the Vendor ſtands as a Truſtee 
And 


for the Purchaſer till the Conveyance is executed. 3 Chan. Rep. 5. 
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And where a bad Title was ſold with Covenant for further Aſſurance, and afterwards the 
Vendee purchaſed a good Title, and was decreed to confirm, Sc. See 2 Chan. Ca. 212. 
One in Conſideration of Marriage ſettles Land upon himſelf for Life, Remainder to his 
intended Wife for Life, Remainder to the Heirs of his Body on his Wife to be begotten, 


Remainder to his own Right Heirs ; and in the Deed of Settlement there is a Covenant with 


the Truſtees, from the intended Huſband, for himſelf and his Heirs, that he will not diſ- 
continue, dock or ſuffer a Recovery to bar the Limitations in the Settlement, but that the 


Iſſue of the Marriage ſhall enjoy and hold the Premiſſes purſuant to the ſaid Limitation. 


The Marriage takes Effect, and they have Iſſue a Daughter, who marries the Plaintiff, and 


to whom her Father, who made the Settlement and Covenant, gave a conſiderable Portion. 


The Father afterwards ſuffers a Recovery to the Uſe of himſelf and his Heirs, and then de- 
viſes the Land in Truſt for his ſaid Daughter for Life, Remainder to her firſt, Ec. Son in 
Tail Male; and if the Daughter ſurvived the Huſband, to the Daughter in Fee; but if the 
Daughter ſhould die firſt, then the Remainder over; and dies. Huſband and Wife bring a 


Bill for a ſpecifick Performance of the Covenant, and it was held that A. being Tenant in 


Tail, and as ſuch having a Power to ſuffer a Recovery, the Lands deviſed ſhall not be at- 
feed though the Covenant was good to bind the Aſſets; and ſuch Covenant being at firſt 
accepted, Equity ought not to vary or alter it. Will. 104, 461. 
By Agreement between the Plaintiff and the Teſtator of the Defendant, a Parcel of Land 
was to be ſold for 400 J. but if it did not ariſe to ſo much, then they covenanted with each 


other to repay proportionably to the Abatement; and the Defendant's Teſtator covenants 


for himſelf and his Executors to pay his Proportion to the Plaintiff, ſo as the Plaintiff gave 


him Notice in Writing by the Space of ten Days, but faith not ſuch Notice was given to his 


Executors or Adminiſtrators. On Oyer of the Indenture, there was a Variance between the 
Covenant (which was for Notice to be given to the Teſtator) and this Declaration, by which 


Notice is averred to be given to the Executor, and ſo a Demurrer. Per Cur', This is no 


material Variance, becauſe the Covenant runs in Intereſt and Charge, and ſo the Executor is 
bound to pay, and therefore it is neceſſary that he ſhould have Notice: But the Declaration 
was nought for another Reaſon ; they had not declared that this Notice was given in Wri- 
ting, and that he gave Notice ſecundum formam & effefum conditionis, which was not good. 
2 Mod. 268. | | | | | 


According to In Conſideration the Plaintiff had promiſed to pay the Defendant 7001. for the Reverſion 
Draughts of a Manor, the Defendant covenanted to ſeal the Inſtrument for the Aſſurance of it with 


ace; Warranty, Sc. according to the Draughts between them before agreed; and though the 


Defendant tendered to him the firſt of March the Inſtrument written, ſecundum trafationes 


pred, and the third of March requeſted him to ſeal them, yet he had not ſealed them, nor 


conveyed the Reverſion of the Manor ; after Verdict pro Quer, moved in Arreſt of Judg- 


ment. ; 


1. That he ought to ſhew the Inſtruments to the Court, that they might judge of them; 


„ * 


he need not ſhew them to the Court. 


7 * 


to which it was anſwered, and reſolved, the Inſtruments were agreed before, and therefore 


2. He doth not ſhew that he tendered him Wax, Pen, Ink, Ec. as he ovght to which 
it was anſwered and reſolved, there needs no Tender, for the Defendant had taken upon 


him to do it. | 


3. The Requeſt is not well made, being at another Time, not when the Tender was ; but 


it was reſolved the Tender after the Requeſt was the better; for fo he had Time to read 
r ⅛ ⅛— 6%, %% I nt ES tine. 
And by Windham Juſtice, Where Conveyances are before agreed, and to be ſealed accor- 
ding to the Agreement, ſo that there is not any Need of Counſel, the Defendant is to do it 
at his Peril; and where one is to, grant a Reverfion, he had Time to do it at any Time 
during his Life, if it ſo long continues a Reverfion, if he be not haſtened by Requeſt, Here 


is a Requeſt, and the Conveyance being agreed, no Tender need to be; but if one be to 
ſeal a Conveyance generally, there the Counſel of the Purchaſer is intended to draw them, 


and then the Purchaſer ought to tender them, Lev. 44. Keb. 122, Mg El DS 
To make One Covenants that before ſuch a Day he would make ſufficient Eftate of Lands to ſuch 
Eſtate of ſuch Value to the Plaintiff for Life; the Defendant pleads he made an Eſtate in Lands of tuch 


a Value. a Value, Sc. he muſt ſhew what Eſtate was adviſed, and what Land, that fo there be an 


Iſſue. 28 H. 8. 1. 5. Bp „ 5 
Of ſuch a One is bound to aſſure twenty Acres cf Land; the Acres ſhall be accounted according to 


Quantity. the Eſtimation of the Country where the Lands lie, and not according to the Meaſvre limi- 
| E SIDES 


ted in the Statute. Cro. Eliz. 665. | 


To ſuch Per- 
ſon. and after he aſſures this to the Covenantee himſelf; this is a good Performance of the Co- 


venant, 


4 


If a Covenant be to aſſure certain Lands to ſuch Perſon as the Covenantee ſhall name. 
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venant, though it be not alledged that he named himſelf, for this Acceptance is a Nomination 
of himſelf, M. 13 Jac. Houſy and Wild. 


Condition of a Bond was, that if the Plaintiff hall ſeal to the Defendant a good and ſufficient Uſual Cove- 


Conveyance in the Law of bis Lands in Jamaica, with uſual Covenants, as by the Defendant's nants. 


Counſel ſhall be adviſed, then if the Defendant ſhould thereupon pay, &c. After Oyer of the Con- 
dition, the Defendant pleads, that Mr. V. a Counſellor at Law, did adviſe a Deed of Bargain 
and Sale from the Plaintiff to the Defendant, with the uſual-Covenants, of all his Lands: i in 


Jamaica, and tendered the Conveyance to the Plaintiff, who refuſed to ſeal the ſame. Plain- 


tiff demurs. 
1. Becauſe the Defendant hath not ſhewed the Conveyance, and an Affirmative Plea ovght 


to be particular: As to plead generally re is not good, but it mult be ſnewed how. 
Ciro. Jac. 165, 359, 363. Sid. 106. Cro. Car. 383. 2 Leos. 214. 


2. The Matter of the Condition conſiſts of Law and Fact, and both ought to be ſet out. 


The preparing of the Deed is Matter of Fact, and the Rraſonableneſs and Validity thereof is 


Matter in Law, and the Court muſt judge of it. 
3. The Plea is that the Indenture had the uſual Covenants, but doth not ſet them forth. 
But per Cur', The Plea is good; for if the Defendant had ſet forth the whole Deed verba- 
tim, yet becauſe the Lands are in Jamaica, and the Covenants are intended ſuch as are uſual 


there, the Court cannot judge of them, but they muſt be tried by the Jury. He hath ſer 


forth, the Conveyance was by Deed of Bargain and Sale, which is weil enough; and ſo if it 


had been by Grants, for Lands in Jamaica paſs by Grant, and need no Livery and Seiſin. If 
any Covenants were unreaſonable and not uſual, they are to be ſhewed on the other Side. 


Judgment pro Defendant. 2 Med. 239, 240. 


One covenants to make ſuch Aſſurance as the Plaintiff's Counſel ſhall doit and he pleads Such Aſſa- 


Performance of Covenants, he cannot afterwards ſay, Concilium non dedit adviſamentum, Cro, 


*- Eli: $22- 


procure Notice; but if I am bounden to make ſuch Aſſurance as your Counſel ſhall deviſe, 


there Notice ought to be given to me. Leon. 105: 


If a Man covenants to make ſuch reaſonable Aſſurance as Counſel ſhall adviſe z uſual Covenants 


may be put in: for the Covenant ſhall be ſo underſtood z but there mult not be a Warranty 


zn it. Mod. Rep. 67. 

A Covenant 7 waks ſuch Aſſurance as ; ſhall be reaſonably deviſed, muſt be of ſuch Aſſurance 
as differs not from the Bargain. Heb. 275. 

In a Declaration on a Covenant to make ſuch good and lawful Eftate and Aſſurance in the 


Law, as by the Plaintiff *s Counſel learned in the Law ſball be adviſed. Plaintiff lays, that F. &. 


was of his learned Counſel, and adviſed ſuch a Conveyance, and that the Plaintiff gave No- 


tice to the Defendant of the Advice, and requeſted him to perform: Whether this Advice 
of Counſcl ought to be given to the Man who was to make the Conveyance, or to him for 
whom it was to be made; and adjudged that it mult be given to him for whom the Convey- 


ance is to be made, and he is to give Notice thereof to the Party who is to make it. 


If a Covenant be to make ſuch Aſſurance to the Covenantee as the Covenantee ſhall adviſe, 


and after the Covenantee deviſes an Indenture, and tenders it to him, and he requires Time 


to ſhew it to his Counſel to adviſe with, which the other denies to him, yet if he ſeals it not 


preſently, the Condition is broken. 2 Co. 3 

A. covenants with B. to make ſuch reaſonable Aſſarance to B. in Fee of ſuch Land, e 
io A. and bis Heirs 20 l. Rent per Ann. as Counſel ſhall adviſe; and after B. tenders to A. a 
Deed Poll, by which A. ſhall enfeoff B. of Land in Fee, reſerving the ſaid Rent to A. in Fee: 
This is not any ſuch reaſonable Aſſurance to bind A. to ſeal it, for this is a Rent-ſeck, and 
the Deed belongs to the Feoffee, and then A. without the Deed cannot have any Remedy 
for the Rent, it ought to have been a Feoffment by Indenture, rendriog Rent. Roll. Abr. 
423. 5 Vin. 131. 


If one be bound 10 make to a Man à ſure, ſufficient and lawful Eſtate in certain Lands by Al- 
vice of J. D. if he makes an Eſtate to him according to the Advice of J. D. be it ſufficient 


or not, lawful or not lawful, yet he is excuſed of the Obligation. 5 Co. 23. 6. 
A Leaſe was made for Life by B. and F. and the Covenant was, that he ſhould make ſuch 


reaſonable Aſſurance as the Counſel of the Leſſee ſhouid adviſe. The Counſel adviſed a Fine 


with Warranty by B. and F. with Warranty againſt the Huſband and his Heirs; it was mo- 
ved it was not a reaſonable Aſſurance, becauſe the Warranty did reach to other Land; but 
the Court over-ruled it, and ſaid, it is the ordinary Courſe i in every Fine to have a Warranty, 


and the Party may rebut the Warranty. Godb. 435. 


TAarce as 

Grantee or 
his Counſel 
If Jam bound 1 make you ſuch Afar axes as J. S. tall deviſe, I am bound at my Peril to fall advite. 


Covenant to aſſure ſuch Land by reaſonable Aſſurance, as by the Plaintiff ſhall be ad- Reafonabi 
viſed and required ; who e and required an Indenture of Feoffment, with Covenant Aſſurance. 
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to ſave and diſcharge him of all Incumbrances made by the Defendant, and for further Aſſu- 


rance, and for not ſealing this Aſſurance the Action is brought. Per Cur', On Demurter to 


the Declaration, though theſe Covenants are ordinary and reaſonable, yet the Agreement not 
being to make it with reaſonable Covenants, but only reaſonable Aſſurance, he is not bound 
to ſeal it, for it is not any Part of the Aſſurance, and an Aſſurance may be without Cove- 


nants. Cro. Jac. 571. T. Raym. 190. & Sid. 467. Qusære. | 


Articles of Agreement, whereby the Plaintiff covenanted to make an Aſſurance by a Day of 


Lands, as the Counſel of the Defendant ſhall. adviſe, and on perfecting thereof the Defendant is 10 
pay 300 l. and 300 l. at a Day after. The Defendant pleads, the Plaintiff had not at the Time 
of the Covenant, or after, any Right or Eſtate. Plaintiff demurs, Per Twiſden, He may 
demur, for though the Plaintiff has no Eſtate, yet if he be required to convey, and doth not 
then do it by the Time, the Covenant is broken, for the Eſtate of the Covenantor may be in 


Truſt; ſed Cur' contra. This is good in Action by the Defendant for Non-afſurance, but 
here the Action is for the Money, and ſo the Defendant hath Election to plead as here, or 

that he tendered ſpecial Conveyance by Advice, and the Plaintiff refuſed ; and the manifeſt 
Intent of the Parties is not to pay any Money but upon Aſſurance. Keb. 734, 756. 
Covenant /o make ſuch Aſſurance as Counſel ſhall deviſe ; they ſay they tendered a Leaſe and 


Releaſe deviſed by Counſel, and ſet it forth with the uſual Covenants, and with a Warranty: 


Uſual Covenants may be put in, but not a Warranty. Med. 67. Vide 2 Keb. 685. T7. 


Raym. 190. | 
Covenant to make ſuch Aſſurance as Counſel of, &c. ſhall deviſe ; and the Defendant by Ad- 
vice of Counſel demands a Releaſe with Warranty. Per Cur', This is not any Aſſurance, but 


a Means to recover in Value. Leon. 1 30. | 
If A. covenants /o make ſuch Aſſurance for the Payment of 1001, to B. as his Counſel ſhall de- 
viſe, and his Counſel deviſes that A. ſhall make an Obligation of 1000/7. for the Payment of 


100 J. he ought to perform it; aliter if the Covenant had been to make ſuch reaſonable Aſſu- 
rance. Roll. Abr. 423. 5, Vin, 131. © | | 


A Man covenants to make ſuch Aſſurance as the Counſel of the other ſpall deviſe ;, and the 


Counſel adviſeth that he ſhall be bound in a certain Obligation that the other ſhall occupy the 
Lands peaceably ; he is not bound to perform it, for this is not any Aſſurance within the In- 


tent of the Covenant. Per Cur', But if a Man be bound to do ſuch Acts for the Aſſurance 
of the Manor of B. as the Counſel of the other ſhall deviſe, and the Counſel deviſeth that he 
ſhall make an Obligation or Statute that the other ſhall enjoy it, he ought to perform it, other- 


wiſe he hath broken his Covenant. | 


If a Man covenants to make ſuch Aſſurance as the Counſel of the Covenantee ſhall deviſe of an 


Annuity of 30 l. and of 2001. in Monies; and the Counſel deviſeth that he ſhall make an Obli- 
gation, by which he ſhall oblige himſelf, his Heirs and Executors, to pay to the other the 
Annuity, and alſo 200 J. at certain Days; he is not bound to perform it, for this Obligation 
is not any Aſſurance of the Annuity, 3 „ wo . 

A Covenant is to make to the Covenantee, or his Aſſigns, as good a Leaſe as Counſel may adviſe; 
and that after the Obligee comes to the Obligor and appoints him to make a Leaſe to J. &. 
he ought to do it, although no Counſel adviſeth it but the Obligee himſelf; for by the Words 


it is not neceſſary to have the Advice of Counſel, but only that the Leaſe may be made ſo 
good as Counſel may adviſe. | | | | e 


If the Condition or Covenant be % make ſuch Aſſurance in Law of certain Lands to the Cove- 
nantee or Obligee, as by the Counſel of the Covenantee, upon Requeſt made, fhall be adviſed ; and 


after 7. S. was of Counſel of the Covenantee, and gives his Advice to the Covenantee, that 


the Covenantor ſhall make a certain Aſſurance; and the Covenantee gives Notice to the Co- 
venantor of the ſaid Advice, and requires him to perform it : He ought to perform it, for it 


is more convenient that the Counſel ſhall give the Advice to the Covenantee than the Cove- 
nantor, for that the Covenantor doth not know whether he be of Counſel in this Matter, for 


he may be of Counſel in one Thing and not in another. 5 Co. 51.6. 


If the Condition or Covenant is to make ſuch Aſſurance to the Obhgee or Covenantee as the 
Obligee or Covenantee ſhall deviſe, and after the Covenantee deviſeth an Indenture, and ten- 


ders this to him, and he requires Time to ſhew it to his Counſel, he muſt ſeal it preſently, for 


the Covenant is peremptory. And. 122. Caſe 117. Roll, Abr. 424. 5 Vin. 132. 2 Co. 3. 
Defendant covenanted 10 ſeal ſuch a Conveyance of an Eſtate as Counſel ſhould adviſe; and the 


Breach aſſigned was, that the Defendant did not ſeal ſuch Conveyance as his Counſel adviſed; 


whereas the Plaintiff ovght to have ſaid, that his Counſel adviſed ſuch Conveyance, and the 


Defendant refuſed to ſeal it; and after Verdict upon Non eſt faftum, Pollexfen pro Quer: It 


ſhall be intended the Covenantor's and not the Plaintiff's Counſel, becauſe the Covenantee 


hath none of-the Deeds which made the Title, and ſo cannot adviſe any Conveyance. Holt 


contra, it is a vain Conſtruction to ſay, that the Counſel ſhall be intended to be the Defen- 
| * e | | dant's 


Ch. 3.5. 35. Cobenanes. 1 


dant's Counſel ; ſurely they will be ruled by the Defendant, and then the Plaintiff will be in a 
very bad Condition: And he cited 5 Co. 19, 20. Raſcwell's Caſe; and Allen and Wedgword, 
Bridgman's Reports. But Judgment was given, that the Defendant, who had the Deeds, 
ought to have produced his Title to the Counſel, and to have given Notice thereof to the 
Plaintiff. Hayward and Gee, Paſch. 4 Fac. 2. B. K. 
A Covenant to make an Aſſignment according to an Agreement between him and the De- 
fendant, and as Counſel ſhould adviſe, (and ſays not what Counſel); an Action was brought 
for Non-performance, and moved that the Plaintiff*s Counſel ſhould give the Advice, be- 
cauſe he is the Perſon interefted. Anſwered, that the Defendant had alſo an Intereſt, for it is 
an Advantage to him to make the Aſſignment for the Saving of his Covenant. But it had 
been otherwiſe, had it been to make ſach Conveyance as Counſel ſhould adviſe; for that the 
| Perſon to whom the Covenant is made may chuſe whether he will have a Feoffment, Releaſe 
or Confirmation; and then the Counſel ſhall adviſe what Sort of Conveyance is proper. Bur 
here it is to make ſuch Aſſignment as the Parties had agreed upon. 3 Med. 191, 192. | 
In Action of Covenant, which was to make ſuch an Aſſignment to the Plaintiff, according to Who be 
an Agreement made between him and the Defendant, as Counſel ſhould adviſe. The Queſtion was, Countel to 
If the Plaintiff's or Defendant's Counſel ſhall give the Advice? It ſeems his Counſel ſhall adviſe. 
adviſe to whom the Covenant is to be made. Bulſt. 160. | 
A Covenant to make fuch Eſtate to the Plaintiff as his Counſel ſhall adviſe, and ſaith, Conci- 
lium non dedit adviſamentum: It was a Quære, whether he ought not to ſay, Concilium nullum 
dedit adviſamentum; but now it is ſettled a good Plea, 11 H. 7. 23. 4. 6 H. 7.4. and he 
needs not alledge what Perſons were of his Counſel, and that they gave no Advice, for the 
Plea is in the Negative : But if he pleads his Counſel gave to him ſuch Advice, he ought to 
plead what Perſons were of his Counſel ; then the Replication was, that J. V. was of the Plain- 
tiff's Counſel, and no more, and he gave ſuch Advice, Sc. which Adviſement the Plaintiff 
notified to the Defendant: Iſſue on the Advice. 6 Hen. 7. 4. | 
The Defendant covenanted, that whereas the King had granted the Office of Aulnegeor to Ty give Se: 
the Duke of Lenox, who had made the Plaintiff his Deputy for ſeven Years, of all Places ex- curity upon 


_ cept Colcheſter ; that the Defendant covenanted with them, whereas the ſaid Duke had Procurement 


made a Depuratiop of that Office in Colcheſter for two Years, he would procure a Deputation N — 2 


to them for ſeven Years in the ſame Manner as Everden had it, Proviſo that they, upon the much yearly 
making thereof, ſhould give Security for the Payment of 1007. per Ann. Rent for it, and ; 
Performance of Covenants; and they alledged that they were always ready to give Security 

for the Rent, and the Defendant had not procured the Deputation. Defendant demurs: r. 
Becauſe they do not alledge Performance of the Promiſe, but only a Readineſs to have given 
Security; /d non allocat? ;, for they need not give Security till Deputation made, and the 
Non-performance of the Promiſe ought to come on the other Part. 2. Becauſe it is not ſhew- 
ed that they required a Deputation to be made, and the Quality how the other was made, nor 
in facto that there was any Deputation made to Everden; Sed non allocat*; for the Covenants 
mention that there was a Deputation, and he is eſtopped to ſay the contrary ; and at his Peril 
he ought to procure ſuch a one to the Plaintiff as the other was, and that the Defendant ought 
-to procure it immediately after the two Years expired, that the Plaintiff might not loſe the 
Profits thereof after they were due. 3. Becauſe they ſhewed not the Breach according to the 
uſual Form. Er fic non tenuit conventionem in hoc, Sc. Sed per Cur', There being a Breach 
thereof ſufficiently alledged, they need not make a Repetition. Cro. Fac. 297. = 

In Covenant 70 convey Land to make and ſuffer, &c. all ana every ſuch reaſonable Act and Requeſt. 

Atts, Thing and Things, whatſoever they be, for the good and lawful Aſſuring and ſure making of 
the Manor of S. to J. S. and his Heirs, &c. and the Breach aſſigned was, that he requeſted the 
Defendant, Quod ipſe conveyaret & aſſuraret manerium de S. to J. S. Fc. It is ſufficiently aſ- 
ſigned, for tlie Defendant ought to have done this upon Requeſt by Feoffment, or ſome 
| Kind of Aſſurance; and if after the Plaintiff requeſt a Fine, the Defendant ought to acknow- 
ledge it alſo, and ſo upon every ſeveral Requeſt; but he is not bound to give any Obligation 
or Recognizance, which is collateral Security. Yelv. 44, 45. Moor 682. Brotonl. 84. 
Whereas B. per another Indenture had aſſigned to C. a Meſſuage, Sc. Now this Indenture 
witneſſeth, that K. covenants that he or his Brother would deliver to C. or in his Abſence 
to E. at his Shop, a Tarrier of the Premiſſes, and of the Verity of this, ad optimam eorum 
pieritiam, upon Requeſt made to them by C. would take their Oath before a Maſter of 
the Chancery, and alſo would deliver to one V. ſafely to be kept, to the Uſe of the ſaid 
B. and C. the original Demiſe whereof he then had Copy, Sc. Though in this Caſe they 
are not bound to make Oath without Requeſt, yet they are to deliver the original Demiſe 


ſans 


2 


Covenants. 

ſans Requeſt, for the Requeſt refers not to this, but the firſt, as appears by the Requeſt 

| amongſt the Covenants, and not in the Beginning or End. 2 Roll; Abr. 250. 

11. | | IP. covenants for himſelf, his Heirs, Executors, Adminiſtrators and Aſſigns, within ſeven 

p [i | Pears, upon Requeſt, to convey to the Plaintiff a Copybold Eſtate: M. dies, a Requeſt muſt be 
j made to his Executors; though V. was ſeiſed in Fee, the Executors are bound to ſee it done. 

1 | 2 Buljt. 158. | 
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7 1 but it ſeems not to be neceſſary, the Defendant having diſabled himſelf by the Proſtration of 
1 the Buildings. Luz. 308. | | | | 


If A. covenants with B. upon reaſonable Requeſt to him made by B. to ſurrender certain 


' | Land and all his Intereſt in it to B. and alſo to permit B. to take the Profits of the Land ; in 
1 this Caſe the Requeſt doth not go to the taking of the Profits, but only to the Surrender, ſo 


Word that goes to the Whole. 2 Roll. Abr. 248, 249. 16 Vin. 203, 205. | 
The Condition was, to make Aſſurance of certain Lands to the Obligee before the tenth of 
March 17 Eliz. and if it fortunes that the Obligee refuſes to accept the Aſſurance, and ſhall 


afterwards, 27 Eliz. he maketh Requeſt to have the 100 J. The Queſtion was upon Demur« 


during his Life is good, and he is not reſtrained to make it at or before the Day the Aſſurance 
was to be made. Judgment pro Quer. Cro. Eliz. 136. Leon. 185. e 
Covenant or Condition before Michaelmas to make, acknowledge and ſuffer, Sc. all an 


Making, of the Manor of D. to J. S. and his Heirs. Defendant pleads, that before Michael- 
mas the Plaintiff raticnabilit* non requifivit le Defendant ad faciend', Ec. aliqua rationabilia 


ſuch a Day before Michaelmas he requeſted the Defendant, quod ipſe conveyaret & aſſuraret ma- 
nerium de D. to J. S. ſecundum tenorem conditionis (conventionis) prad' : Found pro Duer*. 
Moved in Arreſt, that no ſufficient Breach was found, for the Plaintiff ought to have re- 


all and every Act, Sc. ſed non allocatur ; the Iſſue is good, and the Condition is broken, for 
by the Condition the Defendant is to do all and every Act whatſoever ; ſo that if the Plain- 


the Defendant ought at his Peril to do it by ſome Kind of Aſſurance; and if he makes a 


84. Moor 682. | | 


Defendant then had in Yarmouth, and on 14 Sep. 29 Eliz. the Plaintiff tendered to the Defen- 
dant an Indenture of Bargain and Sale of all the ſaid Lands which be then had in Yarmouth, 
Ilabend' to him and his Heirs, ſecundum concluſionem & agreeamentum pred” , which the De- 
fendant refuſed to ſeal. The Indenture of Bargain and Sale is not warranted by the Agree— 
ment, becauſe it may be he had other Lands on the 14th of Sept. 29 Eliz. than he had at the 
Time of the Agreement, ſo needs not to ſeal it, though in Truth he had not any more Lands; 
though Pepham ſaid he had more Lands: He ought to have ſhewed it. Cyo. Elix. 660. 

If the Aſſurance drawn agrees in Subſtance with the Covenants, tho' they vary in Words, 
it is not material; as if it were covenanted to aſſure all his Lands in D. and the Aſſurance 
is drawn by particular Names, it is good. Did. - | 


Rik AQ, If A. leaſes to B. for twenty-one Years, and covenants at any Time during the Life of B. upon 


a Stranger: Though B. by the Words of the Indenture ought to do the firſt Act, viz. make 
a Surrender, yet becauſe A. has diſabled himſelf to make a new Leaſe, B. ſhall not be obliged 
to ſurrender his old Leaſe without Poſſibility of a new Leaſe, but may bring Covenant with- 
out making any Surrender. 5 Co. 20, 21. RE ES . 
So if a Man covenants zo enfeoff J. S. upon Requeſt, and after enicofls another, J. S. may 

have Covenant without Requeſt. 5 Co. 21. a. 9 | | 
A Covenantor covenanted with the Covenantee, that he at the Coſts of the Covenantee 
would afſure ſurb Lands to him before ſuch a Day; the Covenantor ovght to do the firſt Act, 
iz. to give Notice what Aflurance he will make, fo as the other may know what Coſts 
he is to tender; aer if he covenants to make ſome certain Aſſurance, as Fine, Feoffmenr, 
| TE e. 


15 | Covenant to make a Leaſe of ſo many Rooms upon Requeſt, and the Covenantor proſtrated Part, 5 
1 the Plaintiff did not aver in his Count, that he requeſted the Defendant to make him a Leaſe; 


that he is bound to ſuffer him to take the Profits without Requeſt, although there is but one 


make Requeſt to have 100 J. in Satisfaction of it; then if upon ſuch Requeſt within five 
Months after he pay the 100 J. thre than, Ec. and at the Day he refuſed the Aſſurance, and 


rer, whether this Requeſt was ſufficient for the Time? Per Cur', A Requeſt at any Time 
every ſuch reaſonable Acts and Things, whatſoever they be, for the lawful Aſſuring, ſure 


aftum & acta que forent pro bona & ligitima aſſurancia of a Manor, Plaintiff replies, quod 


- quired an Aſſurance in certain, viz. Feoffment, Fine, &c. The Condition being ſpecial, 


tiff requeſt a Fine, c. then when the Plaintiff requeſted to convey the Manor in Generalty, 
Feoffment, yet if after the Plaintiff requeſt a Fine, Sc. he muſt do it. Zelv. 44. Brownl. 


Tender. An Aſſurance ought to be drawn according to the Covenant; it was agreed 22 Jan. 28 
Filiz. That the Defendont ſhould make an Indenture of Bargain and Sale of all the Lands which the 


Surrender of the old Leaſe, to mare a new Leaſe for the Reſidue of the Term, and after A. leaſes to 
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Sc. : Cro. Eliz. 517. Orven 1 57. Moor 157. 5 Co. 22. And it is all one when the Co- 
venant is general and when it is particular; as to make a Feoffment, the Covenantor ought 
to do the firſt Act there, if he will have it by Parol or Indenture. | 


One covenants to make an Eſtate in Fee at the Coſts of the Covenantee; the Covenantor is 


to do the firſt Act, viz. to let him know what Conveyance he will make: So Twiford and 
Buckley's Caſe, upon an Indenture of Covenants, wherein one of the Parties did covenant 


to make a Leaſe for the Life of the Covenantee, and for two other Lives as he ſhould 


name, and the Covenantor was to give Poſſeſſion, The Breach affigned was, that the De- 
fendant had not made Livery and Seiſin, and upon Performance pretended, the Plaintiff 
did demur, and upon great Debate it was reſolved that the Covenant was not broken, for 
chat the Plaintiff had not done that which was firſt to be performed on his Part, viz. to 
name the Lives. 2 Med. 75. 3 | | 
Covenant or Statute with Defeaſance, to make ſuch good Aſſurance of an Houſe to W. with 
ſuch Covenants which he ſhould accept and ſignify under his Hand to be reaſonable, or ſhould 
pay to him before the firſt of Auguſt 3501. He ſurmiſeth he was always ready to make the 
Aſſurance, and that the ſaid W. had not ſignified what Aſſurance he would accept, nor re- 
quired any. Per Cur', He is not bound to deviſe any Aſſurance or Eſtate but it is in his 


Election to accept an Eſtate tendered, or the Money, and there cannot be an Acceptance 
but where there is a Tender on the other Party, and therefore the other Party ought to have 
_ deviſed the Eſtate, and procured . to accept thereof, otherwiſe he ought to pay the 


Money. Cro. Eliz. 718. | 


A Condition or Covenant o make a ſufficient Leaſe to the Obligee or Covenantee before ſuch Cofts. 


2 Day, the ſame to be made at the Coſts of the Obligee : It is a good Plea, that the Plaintiff 
did not tender the Coſts to him, and if then, that he was ready. Moor, pl. 72. 


If the Aſſurances are to be made at the Coſts of bim to whom they ought to be made, he may 
require the Aſſurance to be made by Parcels; aliter when the Covenantor is to be at the 
Charges: Yer there, if the Party requires an Aſſurance of Parcel, the Covenantor muſt do 
it, but then he is diſcharged from making any Aſſurance of that which remains: Cro. 


When I am obliged that J. S. who is a Stranger, ſhall levy a Fine to the Obligee, the 


Obligee is bound to ſue forth a Writ of Covenant, for it is no Reaſon to compel the Ob- 
| ligor, who is a Stranger to the Eſtate that paſſeth by a Fine, to ſue a Writ of Covenant; 


but if I am obliged to you that J. S. ſhall levy a Fine to F. N. in ſuch Caſe the Fine ought 


to be levied at my Peril though J. N. will not ſue a Writ of Covenant. Winch 29. 
If one covenants generally to levy a Fine of Lands, he is not bound thereby to go before 


Commiſſioners by Dedimus. Stile's Pratt. Reg. 75. | | 
A. covenants at the Coſts of B. to aſſure him ſuch Lands before ſuch a Day; the Day was 


paſt, and no Aſſurance tendered by the Covenantor, nor Coſts by the Covenantee : The 
Covenantor is to make the Aſſurance, and that may be what he pleaſeth, by Fine, Feoff- 


ment, Sc. and therefore he ought to notify his Readineſs to do it, and what he will do, ſo 
as the other may know what Coſt to'tender: But if he had covenanted to make ſome cer- 
tain Aſſurance, as Fine, Feoffment, Recovery, &c. aliter. Cro. Eliz. 517. pl. 42. The Co- 
venantor ought to do the firſt Act, viz, notify to the Covenantee what Eſtate he will make, 
ſo that the Covenantee may know what Sum to tender, and it is all one whether the Co- 
venant is general or particular, as to make a Feoffment. Moor 457. 5 Co. 22. b. 

A Covenant was, that the Covenantor would make ſuch Aſſurance before ſuch a Day to 


the Covenantee, at the Covenantee's Charge (but there was no Requeſt mentioned in the 
Covenant on either Part): Here the Obligor hath his Election of what Manner of Aſſurance 


he will make, and then the Obligee is to provide the Coſts for it. Moor 454- 


Thirdly, To ſave harmleſs and indemnified. 


A Man fold his Land, and covenants 10 ſave the Vendee harmleſs on Requeſt : It was aid, 


if the Land be extended by Force of a Statute before the Requeſt, the Covenant is not 
broken, for that now the Covenant is become impoſſible by the Negligence of the Covenan- 


tee himfelf. Moor 67. „„ 
A Covenant was, that the Covenantee, his Heirs and Aſſigns, ſhall and may lawfully enjoy 


and hold a Meſſuage, &c. without the Let, &c.. of the Covenantor or his Heirs, or of every 


other Perſon diſcharged, or upon reaſonable Requeſt, ſaved harmleſs by the ſaid Covenantor from 
all former Gifts. Defendani pleads, no Requeſt was made to ſave him harmleſs. Judg- 


ment pro Quer, becauſe the Defendant hath not-anſwered to all the Covenants, viz. to the 
enjoying of the Lands; for there were two Covenants, the enjoying and faving harmleſs. 
Moor 591. pl. 797. . 8 4 
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A Covenant was, whereas J. F. claimed to have a Leaſe for Years of the Manor of Dale, 
made to him by W. that the Defendant would keep without Damage from all Claim and Intercft 
to be challenged by J. F. de tempore in tempus, during the Years, &c. The Defendant pleaded, 
39 that after the making of the Obligation until the Action brought the Plaintiff was not dam 
164 | nified Ratione dimiſſionis: The Plea is good, for if he were not damnified Ratione dimiffonis, 
1 then he was not damnified by Reaſon of any Claim or Intereſt. 3 Lev. 118. „ 
4 Covenant was brought upon Indenture of Leaſe for nine Years, dated x June 16 Car. 2. 
14 which was 10 ſave the Plaintiff harmleſs of all Evidtions during the Term; and the Breach 
1 it | aſſigned was Eviction, 26 June 16 Car. 2. Defendant pleads, that the ſaid Deed was Prins 
| Deliberat* 1 July 17 Car. 2. which was after the Breach aſſigned ; and pleads further, that 
the Plaintiff was not ejected after the Delivery of the Deed; upon which the PlaintitF 
demurs. Et per Cur”, Theſe Words during the Term in Computation, and not only from 
„ the Time of the Delivery of the Deed, when it commenceth in Point of Intereſt; and fo 
* Judgment given for the Plaintiff. Sid. 374. Cro. Jac. 263. | | 
1 Covenant to ſave harmleſs and indemnify the Plaintiff and bis Lands in Sale from an annuzt- 
{| Rent of ſuch a Leaſe during the ſaid Term. Defendant pleads, Quod d tempore confection' [cri 
pred” bucuſq; exoneravit & conſervavit the Plaintiff and all his ſaid Lands from the ſaid 
Rent; Et hoc, &c, Plaintiff demurs, he ought to ſhew Quomodo exoneravit, it being a Plex. 
in the Affirmative; had he pleaded Non damnificat', it had been good. Cro. Fac. 634, 

In Debt on Bond tte ſave harmleſs from lawful Eviction; Dower being recovered after Bar 
by Fine and Non-claim, without Exception to it, which might have been taken: It was 
held no lawful Eviction, and ſo the Defendant found Not guilty, for the Plaintiff muſt ſut- 
ficiently intitle himſelf. Keb. 379. 5 i ; | 5 

Covenant to ſave harmleſs from Suits and lawful Evictions. Defendant pleads Performance. 
Plaintiff replies, that J. S. took out a Writ of Hab' fac* poſſeſſion” out of B. R. Debito modo 
execut'; and by Virtue thereof entered on the Poſſeſſion of the Plaintiff, and did expel and 
amove him. Defendant demurs; Judgment pro Defendant. Debito modo is not ſufficient 
without ſhewing Particulars: Contra in the Spiritual Court; as in Debt for Rent to ſay A. 
did demand debito modo, it is ill; the Hab' fac* poſſeſſion” doth always recite the Term of 
the Judgment, and that muſt at leaſt be ſhewed, but not the Title of him that evicted. Per 
Windham, 1 Keb. 379, 413. Lev. 83. 8 „ 3 F , 

In Conſideration of a Promiſe of 7 J. per Ann. for five Years, the Defendant promiſed 2 I 
Save harmleſs againſt all; but P. the Plaintiff ſhewed, that one M. entered: Here is no Leaſe I 
as there was in the Caſes of Brocham and Cham, and Gotier's Caſe, Dyer 328. Hob. 35. 
And ſo no lawful Title of Entry need to be ſhewed, the Debate not being concerning the 
Title, but only concerning the Occupation. 3 Keb. 753. 2 Lev. 194. | | 

If a Man enters into a Bond with another for his Debr, with Condition to pay Money at 
a Day, and the Principal aſſumes to diſcharge and ſave him harmleſs from the ſaid Obligation, 

8 and after he does not pay the Money at the Day, by which the Bond is forfeited, and the 
My Surety to avoid Suits pays the Money: He may have an Action on the Caſe againſt the 
BY Principal, for the Aſumpfit is broke; and the Court ſaid it is a ſtronger Caſe by Reaſon of 
F 0 | the Word Diſcharge. H. 14 Jac. B. R. Roll. Abr. 433. 5 Vin. 173. But . 

If a Leſſee of a Term, rendring Rent, aſſigns it to B. and B. covenants zo keep A. 
without Damage of all Rents payable to the Leſſor, and after B. lets Parcel of the Land to 
; A. and after the Hay of A. is there diſtrained for Rent in Arrear, yet the Covenant is nor 
; broken, for that the Diſtreſs for the Hay is unlawful, and a Treſpaſs, and the Sufferance of 
: | the Rent to be in Arrear without actual Damages, is no Breach of the Covenant. Noll. 

Ar. 433. 8 : 3 75 

If 2 B. are bound in an Obligation to perform certain Covenants contained in an In- 
denture, whereof one is to pay certain Monies, and C. covenants with A. and B. to ſave them 
harmleſs of all Things contained in the ſaid Indenture, and after the Money is not paid accord— 
ing to the Indenture, whereby the Obligation is forfeited; yet it ſeems C. is not bound to 3 

ſave them harmleſs from the Bond, for it is a Thing collateral to the Indenture. Mic. 5 Jac. H 
Scot and Pope v. Griffin. | | Y | | * 

Condition of a Bond, reciting, that whereas the Plaintiff and one H. were bound in Wy 
another Bond for Performance of Covenants: If the ſaid H. ſhould perform the Covenants 15 
in that Indenture, and ſhould ſave ihe Plaintiff harmleſs of the ſaid Bond, then, &c. The | 
Defendant on Oyer of the Condition pleaded, that H. had performed the Covenants in that 
Indenture, and that he had ſaved the Plaintiff harmleſs of that Bond. Upon a general De— 
murrer the Plea is ill in Subſtance, both becauſe the Covenants in the Indenture were nor fer 
forth, and ſome of them might be in the Negative, &c, and allo becauſe he hath not ſhewed 
how he ſaved the Plaintiff harmleſs, Allen 72. fo | 


The 
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The Plaintiff declared that the Defendant let to him ſuch Land, and covenanted t ſave 

Bim harmleſs againſt all Suits, Eviftions or Expulſions. Defendant pleads, J. S. ouſted him 
by an Hab' fac* poſſeſſion”, Plaintiff demurs: The Plea is ill for two Cauſes ; Firſt, Becauſe 
he pleads Expulſion by an Execution, without ſhewing any Judgment : He ought to have 

ſaid, that F. S. brought Ejectment upon which zaliter proceſſum fuit quod confideratum fuit, 

that he ſhall recover; and upon this ſued an Hab' fac* poſſeſſion”. Secondly, He ought to 
have ſhewed that F. S. had legal Time before the Leaſe, upon which he brought the Action; 
for the Covenant doth not extend but to Expulſions upon eigne droit, and perhaps in this 
Caſe F. S. might recover by Virtue of a Leaſe made to him by the Plaintiff himſelf, Lev, 
83. 2 Keb. 379. | | | 25 | 


Fourthly, Concerning Marriages and Portions, 


T.. in Conſideration the Plaintiff would marry his Daughter Sarah, promiſed to give bim as 
much in Marriage with her as he gave in Marriage with any of his other Daughters, and al- 
ledgth he had three Daughters, Alice, Anne and Sarab; that Plaintiff married Sarah; and 
that Alice married E. and that J. gave 100/7. and a Bond of 1001. to pay to E. 501. more l 
at three Months End after his Deceaſe, if the ſaid Alice, or any Iſſue of her Body, were N 
then living; and aſſigns for Breach, that he had only paid him 40 J. in his Life- time, and ; 
that he had requeſted of the Defendant's Executors 601. more, and a Bond for the Payment 
of 50 l. and avers that Alice had ſuch Iflue alive. Per Cur', He ought to have averred that 
| Sarah, or ſome Iſſue of her Body, was then alive; but the Judges agreed not, whether the 
Covenant or Promiſe extends only to Money given, and not to the Bond. Cro. Car. 186. 
Ia Conſideration of Marriage the Defendant promiſeth or covenants he would pay for the 
Wedding Apparel. Plaintiff alledgeth he married her, and provided for her two Gowns and 
two Petticoats, and the Defendant had not paid; and it was moved for Error, that he ought 
to pay for one Gown and one Petticoat, and no more; ſed non allocatur; Wedding Apparel 
to be taken according to common Parlance, &c. on the Wedding-Day, and uſed ſometime 
after; the Declaration is good. Cro. Car. 53. or ol 
If A. covenants with B. Whereas there is a Marriage intended to be ſolemnized between A. and 
C. the Daughter of B. at or before the 14th Day of Auguſt next; and whereas the ſaid B. hath 
YL paid A. 10001. Portion, &c. the ſaid A. in Conſideration thereof doth covenant with B. that be 
3 wwithin one Year of the Day of the Marriage will aſſure Lands of the Value of 4001. per Annum. 
Although the Marriage be not before that Day, yet the Covenant muſt be performed. 
Trin. 21 Fac. B. R. Gregory and Lane. | - 
Upon Marriage the Plaintiff covenants to pay to his Son. in- lau and Daughter 201. per Ann. 
and upon Demurrer the Queſtion was, if 20/. by the Year ſhall be intended for one Year 
only, or for their Lives: It ſhall be for their Lives, and the Maintenance ſhall be as laſting 
as the Marriage; it is in Lieu of a Portion, and ſhall be taken ſtrongly againſt the Cove- 
nantor. Sid. 151. Lev. 102. | „„ | | 
If one covenants to pay 101. to the Covenantee at the Day of Marriage of the Covenantee, 


the Covenantee is not bound to give Notice to the Covenantor before his Marriage, at what a f 

| Day he will be married; but the Covenantor ought to take Notice of it at his Peril, inaſ- ; 
4 much as he has taken upon him to pay it at the Day. Roll. Rep. 355. Cro. Jac. 404. So .Y 
if it were a Covenant Yo pay ſo much within a Year after B. ſhall marry C. Roll. Abr. 463. 
A „ EE On 1 On | | 
55 If J. Teiſed of Lands in Truſt for B. covenants with F. S. that in Conſideration that be f 

would marry his Daughter, that he himſelf would ſtand ſeiſed of the Land to the Uſe of J. S. for | 


Life, Remainder to D. in Fee; the Marriage takes Effect. J. S. not having Notice of the 6 
Truſt, it ſeems that the Eſtate for the Life of F. S. nor the Remainder of D. are not ſubject | ; 
to the Truſt, becauſe they come in under a valuable Conſideration, viz. the Marriage, and - 
have not Notice of the Truſt. 2 Roll. Abr. 78 1. | | | x 
In Afumpſit, about the Communication of the Marriage of the Plaintiff*s Daughter, the | 
Defendant promiſed him, hat if he would haſten the Marriage, and have a Son within twelve — 
5 Months then next following, he would give him 1001. He ſets forth he did haſten the Mar- : 
5 riage, and had a Son within twelve Months after the Marriage; and a Verdict pro Quer; 4 
5 and it was moved in Arreſt of Judgment, that the Plaintiff had not ſet forth he had a Son 
'S within the Time, the Words, then next following, ſhall be referred to the Time of the Com- 
1 munication. But per Cur* contra. Vent. 262. N | | 
If I covenant with a Man that I will marry his Daughter, and be covenants with me, that 
for the ſame Cauſe he will mak? an Eflate to me and his Daughter, and to the Heirs of our two 
Bodies begotten, of his Manor of D. he ſhall not make it till we are married. Godb. 5 
„„ > | | Defendant 
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Covenants, 


Defendant covenanted that if the Plaintiff, ad inſtantiam defendentis, 200 marry the De- 
fendant's Daughter, he would pay him 201. and give him twenty French Pieces towards bis 


Wedding Dinner; and alledgeth in Fact, he married the Defendant's Daughter, and had re- 


quired him to pay the 20/. and he had not paid it; and that twenty French Crowns amounted 


to ſix Pounds in our Engliſh Money, and the Defendant had not paid them. Olject. 1. He 


avers not that he married her ad inſtantiam defendentis: But per Cur', It ſhall be intended 


ſo; and twenty French Pieces is not twenty French Crowns, for it may be any other Pieces. 
But per Cur, French Crowns are the common Coin of France, and here known, and it ſhall 


be intended according to the uſual Speech. Cro. Car. 195. 


Covenant 70 pay 300 J. in Conſideration of a Marriage between the Plaintiff and bis Daugb- 


ter; which 3001. was to be paid within three Months after that he [hall come to the Age of 


eighteen Years, or within eighteen Days of the Marriage, after Notice made, which ſhall firjt 
happen. Per Cur', The Notice ſhall relate to both, becauſe it is uncertain which of them 


ſhall happen firſt. Latch 158. 


Covenant was 10 aſſure ſuch à Copybold to the Plaintiff if he married his Daugbier. Fir 


Cur', It is ſufficient for the Plaintiff to alledge /icet ſæpius requiſitus, without giving Notice 
of the Marriage, and he need not ſhew a Court to be holden. Cro. Fac. 102, ) 
A Marriage Portion to be laid out &c. is not Aﬀets. 2 Keb. 841. „ = 
Settlement of Lands on precedent Agreement and Treaty of Marriage and Portion paid, 
is ſufficient againſt the Purchaſer though there were no Article. 3 Reb. 6. 


Bond for Performance of Covenants; one was to marry S. the Daughter ; another that Sir 
E. S. and his Wife ſhould levy a Fine of ſuch Lands to the Defendant, and to the Plaintiff's 


Daughter S. and to the Heirs of their Bodies. 3. That the Inheritance of the Premiſſes 


ſhould remain in the ſaid Sir E. S. or himſelf, until the Fine levied. 4. Whereas he had 


granted a Leaſe for Years to S. the Plaintiff's Daughter, that he had not made any former 


Grant, nor would make any Grant thereof without the Plaintiff *s Aſſent. The Defendant, 


guoad the laſt Covenant in the Negative, pleads that he had not made any former Grant 


of the Leaſe, nor had made any Grant after the Obligation without the Plaintiff *'s Aſſent. 


Et quoad omnes alias conventiones, that he had performed them. Plaintiff demurs : 


1. Becauſe the Covenant to levy a Fine is an Act to be performed by a Stranger, and it is 


an Act to be performed on Record, in both which Caſes he ought to plead how he had per- 
formed it; and it is not ſufficient to plead general Performance, for Acts of Record ought 
to be ſhewed ſpecially, and the Anſwer to them is only Nu! tie Record, and no other Iſſue 


can be taken. 55 | | | 
2. Becauſe the. Covenant being in the Disjunctive, he ought to ſhew ſpecially which of 


them, and not generally. 


3. He pleads he did not grant without the Plaintiff's Aſſent, which is a Negative preg- 
nant, and ſo not good; and allowed per Curiam. Cro, Jac. 559. 2 Roll. Rep. 159. 


Fifthly, Concerning building Houſes, & c. Vide Repairs ante. See Bur. Rep. 2 90, 291. 


Leſſee covenanted to build a Houſe upon the Land within ten Years. Leſſee aſſigned his 


Term. Action is brought againſt the Aſſignee. Aſſignee pleads, that the Leſſor entered, 
and had the Poſſeſſion for Part of the ninth Year. Per Cur', He ought to have ſhewed 


that he held him out with Force, and would not ſuffer him to build (for it may be entered 


by Right for Non-payment of Rent) as indeed it was. Godb. 69, 20. Es 

In Covenant to build a Houſe, Fuxta regulas præſcript' in the Stat. 19 Car. 2. c. 23. the 
Breach was aſſigned in not covering with Cantilevers with Lead, zuxta regulas præſcript' in 
the aforeſaid Act of Parliament; to which the Defendant demurred. Per Twi/den, It ſhould 
be recited that the Statute doth fo preſcribe. Wild contra: This is not iſſuable, but con- 


feſſed by the Demurrer not to be done. Fuxta regulas preſcript* in predift actu; but the 
other is a ſufficient Averment. But C. J. Hale gave Judgment, becauſe the very Covenant 


itſelf ſtops to ſay it was otherwiſe in the Act of Parliament; but were this not the Cove- 
nant itſelf, the Breach were too ſhort, unleſs it be averred that the Act of Parliament is to 
cover with Cantilevers, &c. 3 Keb. 142, 151. 2 Lev. 85. 1 
If A. covenants with B. to build a Houſe by a Day and B. doth forbid him, and thereupon 
he forbears to do it; in this Caſe the Covenant is broken: But if he by actual Impediment 
hinders him, or be the Cauſe why the Thing is not done, then the not doing it is no Breach 
of Covenant. | | Se RE es | 5 925 
Covenant for not building of a Houſe ; Defendant covenanted that he would erect three 
Houſes upon ſuch Land demiſed to him, unleſs he were reſtrained by the King's Proclamation. 


_ Defendant pleaded, ſuch a Day and Year the King made a Proclamation to reſtrain building. 


Plaintiff demurs, becauſe a Proclamation was pleaded, and no Place expreſſed where the 
| | V Proclamation 
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Proclamation was made, and ſo no Venue, if Iſſue ſhould be joined; alſo becauſe it is not 
pleaded to have been ſub magno figillo Angliæ, for a Proclamation binds not unleſs it be under 
the Great Seal; and if it be denied, there can be no Iſſue thereupon, (but only Nul tiel Re- 
cord) which cannot be unleſs he pleads it to be ſub magno figillo. Cro. Car. 180. 


| Sixthly, To permit T bings to be done. | | 
_ Plaintiff demiſed two Houſes in Marł.-VZane in the Pariſh of Sr. M. IW. with all Ways; 


Paſſages, &c. for twenty-one Years, at 24 J. Rent. The Defendant covenants that ſbe would 
permit at his own Coſts to make a Drain to convey the waſte Water from the demiſed Houſes and 


the main Shore in Six-Bell Yard ; he ſhews he entered, and that the Defendant had broke the 
Covenant, eo quod, that ſhe being poſſeſſed of a Term for Years then and yet to come of a 
certain Parcel of Land and two Stables lying between the demiſed Premiſſes and the ſaid 
main Shore in Six- Bell Tear, and by which the Drain ought to run; and then ſets forth, the 

Defendant had aſſigned all her Term in the ſaid Piece of Ground and Stables to T. who en- 


tered and died poſſeſſed ; and M. his Wife, as Adminiſtratrix, poſſeſſed herſelf of it, and 


married to B. and the ſaid B. and his Wife non permiſerunt to make a Drain, but refuſed. 
Defendant pleads, the ſaid Paſſage being in the demiſed Premiſſes, is ſituate in the Pariſh of 


St. James aforeſaid, and leads from the demiſed Houſes in Six-Bell Yard, and ſuch a Drain 
might have been made, and ſtill may be ; and the Defendant did permit the Plaintiff to make 


a Drain, and the Plaintiff might have done it. Plaintiff demurs. Per Cur', There ſhall not 
be Election to make the Paſſage through the Stables, &c. if other proper Ways may be. 


But there were Exceptions to the Declaration : 
t. There is no certain Place for the Houſes demiſed, which are ſaid to be lying and being 


| in the Pariſh præd, whereas there are two named before, St. Margaret's and St. James's. 


2. The Breach, eo quod they did not permit, is no poſitive Affirmation. 
3. The Covenant is, that the Defendant, her Executors, Adminiſtrators and Aſſigns, ſhall 


| permit: And the Breach is laid in the Aſſignees not permitting. And it appears in the Plead- 


ing, that this Aſſignment was made to Tomlinſon divers Years before this Demiſe to the Plain- 


. tiff; and this Covenant cannot be extended but only to the Aſſignees of the Defendant after 
the Demiſe made. | | | | 


4. It is ſaid Qyod non permiſerunt, but no ſpecial Diſturbance, which ought to have been 


particularly ſet forth for the Court to judge of. 


Per Cur*, All theſe Exceptions but the ſecond are fatal, eſpecially becauſe the Diſturbance 


s laid to be by an Aſſignee who came in before the Demiſe. Sand. 116. 2 Vent. 277. 


A Man makes a Leaſe for Years, and a Bond with Condition that be ſhall ſuffer the Leſſee 


peaceably and quietly to enjoy during the Term, and that without Trouble or Eviction of the Leſſor, 


or any other Perſon, then the Obligation to be void. Per Cur', The Word ſuffer ſhall rule 


all the Reſidue of the Sentence; ſo that by the Entry of a Stranger on the Leſſee, without 


Procurement of the Leſſor, the Obligation is not forfeited. Dyer 255. h 
In Covenant the Plaintiff declared that he had and held the Office of Chamberlain to the 


Queen Dowager, and that by Deed produced in Court he agreed with the Defendant for the 


Sale of the ſaid Office, and that the Defendant ſhould hold it with the Conſent of the Queen; 
but by the ſaid Writing the Defendant obliged himſelf that the Plaintiff ſhould have, receive 
and enjoy, during the Life of the Plaintiff, divers Penſions and Salaries belonging to the ſaid Of- 


ce, and that the Defendant ſhould receive no Part of them. Then he ſhews, that the Defen- 
dant at his Procurement, and with the Approbation of the Queen, was admitted, and en- 
joyed it, and ten Years were in Arrear of a Salary due to the Plaintiff, which the Plaintiff 
had not received, and the Defendant had not paid him, licet ſæpius requifitus. Defendant 
pleads, that he, from the Time of the Agreement to the Time of the Writ brought, permit- 


ted the Plaintiff to receive yearly the Profits according to the ſaid Agreement, abſq; hoc, that 


the Defendant received any Part of the Profits of the ſaid Office, Per Cur*, The Plea is 
good, and that upon the Agreement the Defendant was not bound to pay the Money due, 
| but only reſtrained from intermedling. 2 Vent. 79. 


Where no A& is to be done, but only a Permittance, Defendant needs not plead it ſpeci- 


ally, & not permiſit, or permiſit, is a good Plea. 
One is bound to permit his Tenants to uſe the Common, and that he ſhall not alter the 
| Courſe of the Common, quod permiſit, and that he did not alter, Cc. is a good Plea general- 


ly. Dyer 279. pl. 6. 8 | | 
A Covenant that the Plaintiff to ſuch of the ſaid Lands, as by the Cuſtom of the Country Tunc 


jacebant friſcæ, ſhould have free Ingreſs, & c. The Defendant pleads, Quod permiſit querentem 
intrare, Sc. in tales terras quales tunc jacebant friſce ſecundum conſuetudinem patriæ; he 


needs not ſhew what Lands did lie freſh; for here is no Act to be done, but a Permittance, 


Vor. IJ. e 5 X and 
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and it was in the Negative, and not @ Diſturbance, in which Caſe Permiſſion is a good Plea. 
Leon. 1 36. | | | TS 
I 7 Fx, FA with S. that he would ſuffer lim and bis Aſſigns to have free Ingreſs, &c. into 
his Houſe and Shop, without Let or Interruption of the ſaid L. and that S. appunctuavit one L. 
ut ſervientem ſuum in meſſuagium, &c. intrare, & pred' L. expulit. It was moved in Arreſt ; 
1. It is alledged that L. expelled the Servant, but this was the Expulſion of the Maſter. 2. 
AppunFuavit intrare, and ſaith not what Time, for perhaps his Licence to enter might be 
determined. 3. It is not ſaid at what Time he entered, but ſuper quo iniravit ; but all theſe 
Exceptions were over- ruled. 2 Roll. Rep. 78. Is „ 
A. and B. are Executors of C. and A. alone covenants with N. that if N. marries the 
Daughter of C. it ſhould be lawful for N. to view and ſearch all ſuch Accounts as concerned the 
Eftate of C. payable to that Daughter, N. marries her, and after N. requeſted A. and alſo B. - 
the other Executor, who had thoſe Accounts, to view the ſame: B. refuſed to ſhew them, 


by this A. hath broken his Covenant; for thereby in Law A. undertook that any Perſon that 


had ſuch Accounts ſhoyld ſuffer N. to view and ſearch them. Roll. Abr. 431. 5 Vin. 158. 
If A. (being a common Brewer) covenants hat B. ſhall have ſeven Parts of all his Grains 
made in his Brewhouſe for ſeven Tears; and after A. puts in great Quantities of Hops into his 


Malt, of which the Grains were made, by Means whereof the Grains are ſpoiled : This is & 


Breach, becauſe in all Contracts the Intention of the Parties is to he conſidered ; and here it 
was the Intention of the Parties, that B. ſhould have the Grains far the Ule of his Cattle; 
and they will not eat them when Hops are put into them, T. Raym. 464. OR 


Seventhly, To account. 


The Covenantor, who was Bailiff of a Manor of the Covenantee, covenants to render a juſ 
Account before ſuch a Day of all the Rents of the Manor which he hath received: He pleads to 
an Action againſt him, that before the ſaid Nay he had made an Account of all the Rents 
which he had received, and becauſe he did not ſhew what Sums he received, the Plea was 
ill, Cre. Eliz. 749. . = | 5 

Debt on Bond wherein the Teſtator did acknowledge himſelf to be indebted in 40 /. to the 
Plaintiff, which he did covenant 1% pay when ſuch a Bill of Coſts ſhould be ſettled by two Attor- 
wies, indifferently to be choſen. Per Cur', It is not a felvend', but a Covenant, which did not 
take away the Duty aſcertained by the Obligation; and if it ſhould not be a Covenant, but 
an intire Bond, then it would be in the Power of the Qbligor whether ever it ſhould be pay- 
able; and the Plaintiff having named an Attorney, ought to recover. 2 Mod. 266. 

The Plaintiff being poſſeſſed of a Term for fix Years of a Tavern in Gracechurch. ſtreet, let 
the ſame by Indenture, with Plate and divers Utenſils in the Houſe to the Defendant for 
three Years. The Defendant, in Conſideratian thereof covenanted with him and his Aſſigns, 
that de menſ4 in menſem menſatim he would upon Requeſt render to him and his Aſſigns an Account 
for every Ton of Wine he did ſell there, and pay bim for every Tun ſald 30s. And there were 
divers other Covenants on his Part (ſome in the Affirmative, and ſome in the Negative); he 
pleaded Covenants performed (which was ill in that). The Plaintiff replieth, that upon the 
laſt Day of Jaly he required the Defendant to give him an Account of a Tun of Wine fold 
at ſuch a Time, which he refuſed to do. The Defendant rejoined, that before that Time the 
Plaintiff beipg poſſeſſed of a Term in the Tavern for divers Years, Part whereof were yet to 
come (but ſhews not what Time in certain, nor the Commencement of it, and therefore it 
was agreed by all it was ill in that) granted the Reſidue of the ſaid Term then to come to 
B. to which Grant he attorned, after which Time he did not refuſe. Plaintiff demurs. This 

is a Rentreſerved, and in Nature and Lieu of the Rent; but the Requeſt of an Account was 


to be within the Month, and this Requeſt, as appears by Computation, was the Day after 


the Month, which the Secondary certified, and for that Cauſe Judgment againſt the Plaintiff. 
Cro. Eljz. 62. | 5 | | 
In Action of Covenant ts account for Money received during the Lunacy of Sir B. W. The 
Plaintiff ſhewed there was 800 J. received, and faith not during the Lunacy, which per Cu 
is ill ; preter Windham, who conceived this ought to be ſhewed by the Defendant in Diſ- 
charge. It is ſaid the Defendant had laid out the 8001. in Reparations of Fences, and doth 
not ſhew he had accounted ; which per Cur' he ought to do. And it is no Plea to ſay the 
Plaintiff did got aſſign Auditors, as it is in Account againſt Bailiff, Judgment pro Quer, as 
to this Breach, upon the Want of Account. 2 Keb. 145. Saund. 47. . 
In Action of Covenant the Plaintiff declared, that whereas it was covenanted between the 
Plaintiff and Defendant, that each of them upon Requeſt ſbould be accountable to the other for al! 
the Corn growing upon ſuch a Place, and that upon fuch Account the one of them ſhould deliver to 
tbe.athes the Maiety of the Corn, or the Profit of it: And whereas the Defendant had taken all 
4 | 
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the ſaid Corn, viz. twenty Loads of Wheat, Cc. growing upon the ſaid Land, and had been 
required to render Account of the ſaid Corn, which he refuſed to do. The Defendant tra- 
verſed the Requeſt; and it was demurred to. It was moved that the Traverſe was not 

good; but the Defendant ought to ſay, that the Plaintiff did not require him modo & forma; 
but the Exception was not allowed; but per Cur', The Traverſe was held good. 2 Leon. 5. 

Debt on Bond or Covenant, to give an Account of all fuch Monies which ſhould come to his 
Hands, and to pay them to the Plaintiff. Defendant pleads, no Monies came to his Hands: 
Plaintiff replies, ſuch a Sum came to his Hands. Defendant demurs. Per Cur*, The Re- 
plication is ill, in not mentioning that he refuſed to come to an Account, and that Breach 
ought to be aſſigned. Lev. 226. Sid. 340. Saund. 102. N | 
Covenant 70 pay ſo much out of the Profits of an Office, which ſhall be clear beyond ſuch a 
Sum: The Declaration ſhews not the Place of Account, nor the Sum clear; it is ill. S.. 

304. Bucknalls Caſe. 2 Keb. 92. . | 

Covenant in Writing ſealed, by which the Defendants Teſtator acknowledged himſelf t be 
accountable to the Plaintiff for all ſuch Money that ſhall be charged by him upon A. to be paid to 

B. and faith, he charged ſo much upon A. to be paid to B. and that he had not paid ir, for 

which he brought this Action againſt the Executors. Covenant well lies; though Cyo. Car. 

128. Geary and Reaſon's Caſe was cited to the contrary ; and fo it will lie upon Words in a 
Deed purporting an Agreement for Payment of Money. It was moved, there is not any No- 

_ tice given what the Money was, and that was not paid over: But per Cur', He having taken 
it upon him, and the Perſon being certain, ſo that he might inform himſelf, and the Agree- 
ment not being to pay it upon Notice, the Defendant is bound to take Notice himſelf. Judg- | 

ment pro Quer. Lev. 47. 2 8 . | 

Upon a ſpecial Agreement that the Plaintiff ſhall enjoy and receive the Profits and Salary 

of an Office during Life: Upon Covenant brought the Defendant pleaded, that he ſuffered 

the Plaintiff to enjoy and receive the Profits, Sr. And per Cur?, It is good, for it is not a 
perſonal Warranty or Engagement to pay the Salary. The Defendant is not bound by this 
Agreement to pay the Money, but only reſtrained from intermedling with the Profits and 

Salary. 4 Mod. 43. | | z | | 

A Condition recited, that the Defendant ſerved the Plaintiff as Clerk to @ Brewer, and that 

if be performed ſuch Covenants, &c. The Defendant pleaded, Performavit omnia. Plaintiff 
replies, one Covenant was 7o give ihe Plaintiff a true Account of all ſuch Monies as the Defendant 

ſhould receive when requeſted; and alledged that 30 J. came to his Hands, and he requeſted, and 
he refuſed. The Defendant rejoins, and confeſſoth the Receipt ; but ſaith, that before the 

Requeſt made by the Plaintiff he laid it up in the Plaintiff's Warehouſe, and that certain 

M,alefactors (to the Defendant unknown) ſtole it away; Et hor paratns, Er. Plaintiff de- 
murs generally. : | e El | | 
1. Becauſe it is a Departure. . | A. | | | 

2. He ovght to have concluded to the Country. Plaintiff alledgeth, the Defendant fecei- 

ved 30 l. and gave no Account. Defendant in his Rejoinder ſets forth he did give Account 3 
and there was an Iſſue; both were over-ruled. | | 

Firſt, It is no Departure, but a Fortification of the Bar; for ſhewing that he was robbed, 

is giving an Account. ; 

Secondly, The Concluſion is proper, becauſe the Defendant alledgeth new Matter, and 
therefore ought to give the Plaintiff Liberty to come in with the Rejoinder ; he doth. not ſay 
he gave an Account, but ſetteth forth the ſpecial Matter how. Vent. 121. 2 Lev. 5. | 

| Debt by a Brewer on a Bond to perform Articles againft his Clerk: One was, that the De- 
Fendant ſhould deliver ſuch Ale and Beer weekly as ſbould be delivered unto him to ſuch Cuſtomers as 
he had in bis Charge, and to receive the Monies due for the ſame, and ſhould account with the 
Plaintiff every Saturday weekly for ſuch Money he ſhould receive: For Breach the Plaintiff aſ- 
 figns, that the Defendant did not account with him for ſuch Monies as he had received on 
Saturday the 25th, Ce. Verdict pro Qner. Judgment was arreſted; for the Breach was 
uncertainly alledged, becauſe the Plaintiff doth not ſhew the Defendant had any Cuſtomers in "| 
i his Charge, or who they were, or that he had delivered Ale or Beer to them, or received 
f any Money of them. She 473, 476. 1 | 
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1 . Eighthly, Concerning Apprentices and Servants. 


An Infant by Cuſtom of the Land may bind himſelf Apprentice by Indenture, and it ſhall 
be good. 2 Bulſt. 192. | 55 
An Action of Covenant was brought by an Apprentice, who aſſigned for Breach, that Action by 
the Teſtator of the Defendant had covenanted to inſtruct the Plaintiff in the Art of a Sadler Apprentice. 
for ſeven Years, and to find him Meat and Drink during this Term; and that the Defendant 
5 | 5 | | Rs after 
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Covenant 
againſt Ap- 
pre ntice and 
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with him. 


after the Death of the Teſtator did put the Plaintiff out of his Houſe, and ſo kept him from 


Meat and Drink. It was agreed, that & c is a ſufficient Averment of the Breach, and that 
is not but Matter of Form : And as for the Law, the Opinion of the Court was, that the 
Apprentice remains an Apprentice to the Executor; for though he cannot inſtruct him, yet 


he may find him Meat and Drink, &c. Per Hide, This general Covenant to inſtruct is not 
one by his Death, though there be no particular Cuſtom, as in London, eſpecially ſince the 


Stat. 5 Eliz. Sid. 216. Keb. 761, 820. 


Covenant by Infant per Gard. ſuos, for that he was bound Apprentice to the Defendant by 


Indenture, and he did keep him with Meat: And Defendant pleads he was a Citizen and 
Freeman of Briſtol, and that at the General Seſſions of the Peace it was ordered, that he 


ſhould be diſcharged from his Maſter for diſorderly Living, and this Order inrolled by the 


Clerk of the Peace. Per Cur', præter Hale, They had Power to diſcharge him, and it is 
frequent at Seſſions ſo to do. Vent. 174. | | 


An Action of Covenant was brought by an Apprentice; the Maſter covenanted 1 find and 


allow the Plaintiff Meat, Drink, Lodging, & alia neceſſaria, during ſuch a Time ; and the Breach 
was as general as the Covenant, viz. That he did not find him Meat, Drink, Lodging, & alia 
neceſſaria. The Plaintiff had Judgment by Nibil dicit, and on Inquiry intire Damages were 
given againſt the Defendant, Error was brought, that the Breach is too general, and intire 
Damages were given, amongſt other Things, for alia neceſſaria, and doth not ſay for what: 
And in Cro. Jac. 486. Aftell and Mills Caſe, Judgment was reverſed for that Reaſon, but 


that Caſe has ſince been adjudged not to be Law; a Breach may be aſſigned as general as the 
Covenant. Curia: In a Quantum mernit they formerly ſet out the Matter at Length, but 


now it is in general Words, Pro diverſis aliis bonis, and held good: There are indeed many 
Inſtances where Breaches have been generally aſſigned, and held ill; that in Crete is ſo, but 
the latter Opinions are otherwiſe. Afirmetur judicium. 3 Mod. 69. 


Covenant was brought againſt an Apprentice on Indenture. Defendant pleads, he was 


within Age. The Plaintiff in his Replication maintained his Action by the Cuſtom of London, 
that he may bind himſelf at the Age of fourteen : The Queſtion in 4 Leon. 77. and in Cro. 
Eliz. Walker and Nicholſon's Caſe, was, whether this was a Departure in Pleading? And it 


was much doubted there; and the Caſe in 19 R. 2. was cited, how that an Infant brought an 
Action againſt his Guardian in Socage; who pleaded, that the Plaintiff was within Age; the 


Plaintiff did maintain his Declaration, that by the Cuſtom of ſuch a Place an Infant of eighteen 


Years might bring an Account againſt his Guardian in Socage ; and it was held it was no De- 
Parture : So it was much argued in Bold and Wallis's Caſe, 14 & 15 Car. 2. B. R. becauſe he 


brought his Action as at Common Law generally, and maintained it by a Cuſtom. Some 
argued that it was a Departure, and cited Co. Lit, 304. It ſeemed to be agreed by all the 
Court, that where one alledgeth a general Cuſtom in a Count, and replies by a ſpecial Cuſtom, 
that this is not good; but by Windham, This is no Departure inthe principal Caſe, being no 
Matter varying from the Count, that being but Suppoſal and always general, this ſpecial 


Matter is a good Support; and that this is no Departure from the Title, but an Anſwer to a 
Diſability pleaded in Bar. Foſter held it to be no Departure, the Gift of the Action being 
laid in London, and the Title is the ſame till, only the Perſon enabled. But by Twr/dew, All 
the Precedents are to count on the Cuſtom, as being the Ground of the Action; and he was 


of Opinion that it was a Demurrer; but the Court gave Leave to the Plaintiff to diſcontinue 
bis Action, and to declare on the Cuſtom of London, that an Infant may bind himſelf. 
Finch 63. | | | SE, | | ES 


In Covenant Plaintiff declared that the Defendant, by his Deed ſhewed 1 Court, did 


covenant to ſatisfy the Plaintiff all ſuch Sums of Money as J. bis Son, the Plaintif's Apprentice, 


ſhould imbezil from bim, within three Months after Requeſt ; and then lays the Imbeziling and 


Requeſt, Sc. The Defendant prayed Oyer of the Deed, which was entered in hc verba ; 
and there the Covenant was to ſatisfy within three Months after Requeſt, and due Proof 


made of ſuch imbeziling. The Iſſue was, whether he imbeziled ; and found pro 2uer*. 


Judgment was arreſted, becauſe it appears by the Entry of the Deed, that the Plaintiff 
ought not to have brought his Action until the three Months were incurred, as well after 


Proof as after Requeſt : Whereas the Plaintiff had averred no Proof in the Declaration, and 


the Word Proof generally laid ſhall be underſtood Proof judicial, by Jury, Confeſſion or 
Demurrer in Court ; but if the Form of Proof were by Writing otherwiſe appointed, that 


ſhall prevail, as by Witneſſes before two Aldermen, by Certificate, &c. which Proof ſhall 


be ſet down in the Plea, with all the Circumſtances, and then it ſhall be in the Diſcretion of 
the Court, whether the Proof were competent according to the Meaning of the Writing ; 
but in this Caſe Proof may be made in Court judicially, in Action brought againſt the 

| | | 2 5 Apprentice, 
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well be taken for Proof by Trial in Court. Hob. 217. | 

Collateral Covenants ſhall not bind an Infant; as in Action of Covenant brought againſt 
the Infant, on Covenant 70 ferve his Maſter faithfully as an Apprentice in the Myſtery of a 
Draper; and he lays in the Action, that he defrauded him of his Goods. Per Cur', The 
Stat. 5, Eliz. is not ſo ftrong againſt Infants as to make collateral Covenants good. An In- 
fant is not bound by thoſe Words at Common Law, and no collateral Covenant ſhall be 
maintainable upon that Statute. Action on the Caſe lies on the Covenant in Law, but not 
on the Covenant in Fact, and for that he ought to have collateral Security; and the Retainer 
is for the Benefit of the Infant to learn his Trade, but the Covenant is to his Diſadvantage ; 
but Winch thought the Covenant to be good, being incident to the Retatner, There is no 
Remedy but by Action on the Caſe. JYinch 63. Hetl. 63. | 

Covenant was brought upon Indenture of Apprenticeſhip, containing the 2 Covenants 
in ſuch Indenture, and he ran away with his Maſter's Money in London; and two Exceptions 


Were taken to the Declaration: | 
I. In the Indenture the Words are, that the Infant hall be loyal and failhful, & ſecreta 


| Apprentice, before the Action brought en the Covenant | made by another; and ſo it may 


ſua velare, &c. without any Words of Covenant expreſs; but it was reſolved that the Words 


imply a Covenant. | : | | | 

2. It was excepted, that where Infants ſhall be bound by Covenant, it is pleadable no 
where but in London; the Cuſtom is that Infant ſhall not wage his Law upon Covenant for 
Tabling; ſed non allocat'; it is pleadable at any Place. This Covenant is allowable at Law, 
and the Words of the Statute are, that the Covenants ſhall become of ſuch Effect and Effi- 
cacy as if he had been at full Age at the Time of the Sealing the Indenture, and then he 
ſhall be bound in every Place within the Realm. The Court ſeemed to be of Opinion that 
the Action was well brought. Moor, Stanton's Caſe. T. Raym. bo. Lev. 81. 


Covenant againſt an Executor upon the Covenant of the Teſtator 20 teach an Apprentice his Againſt the 
Trade. It was moved, that the Covenant was perſonal to the Teſtator, and binds not the Executor of 
Executors, but only binds the Maſter during his Life to teach him. But per Cur?, It binds the Maſter. 


the Executors alſo, and they ought to ſee the Apprentice taught his Trade; and if they are 
not of the Trade, they ought to afſign him to another who is of the Trade. Lev. 177. 
If a Man covenants with me to ſerve me for a Year, and I covenant e pay bim 101. al- 


though he does not ſerve me, he ſhall have an Action for the 101. But contra, if I cove- 


-nant to give him 10/. for his Service. 15 H. 7. 10. per Fineux. 8, 9 Mad. Rep. in Law 
and Equity 41. Poph. 1998. * | | St 


; Ninthly, To ds Things. 


Tf I covenant to deliver ſo many Yards of Cloth, and I cut it in Pieces, and then deliver it: 
This is a Breach, for the Law regards the real and faithful Performance of Contracts, and 
diſcountenances all ſuch Acts as are done in fraudem Legis. | 

Covenant % do any Thing upon Requeſt; the Plaintiff aſſigned for Breach, the Defendant 
could not be found. After he made Proclamation at the Church, and in ſeveral Markets, 
giving Notice of the Requeſt; yet this is not any Requeſt, inaſmuch as it ought to be made 
to his Perſon. M. 8 Car. B. R. Grimit and Pinnell. 5 | 
If A. covenants with B. that A. or his Son C. or either of them, Hall work with B. at the 
"Grinding and Poliſhing of Glaſs, B. paying to each of them ſo much, &c. and B. requeſts C. to 
work with him, Sc. if he does not, the Covenant is broke, for B. had the Election to re- 
quire both, or any of them, to work with him. 2 Sid. 107, 

Error of Judgment in Northampton in a Writ of Covenant; the Error aſſigned was, that 
the Declaration there was ill, becauſe he declares of a Covenant, whereby the Defendant 
covenanted to find the Plaintiff with Meat, Drink, Apparel, and other Neceſſaries, and doth 
not ſhew in particular what other Things were Neceſſaries; and the Breach was aſſigned as 

general as the Covenant, viz. That he did not find him with. Meat, Drink, Apparel, and 
other Neceſſaries; and doth not ſhew in particular what other Things were neceſſary, or not: 
And per Cur, The Declaration was ill. Cro. Fac. 486. : | 
If a Man covenants with me 0 collect my Rents in ſuch a Town: If I interrupt him in the 
collecting thereof, this excuſes the Covenant. 13 H. 7. Roll. Abr. 454. 


Tenthly, Of Covenants determining with the Estate, and of ſuing on Covenants after the Eftate 


determines. 


II is commonly ſaid in our Books, that Covenants in a void Deed are void. In Sopranie 
and Sæurriis Cafe, Yelv. 18. the Declaration doth not expreſs that Z. did demiſe the Houſe, 
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and if there be no Demiſe there is no Term; and the Indenture was ſealed on the Part of 


the Leſſee, and not on the Part of the Leſſor (for any Thing that appears); and if Leſſce 
ſeals his Part, and not the Leſſor, nibil operatur, neither in Reſpect of the Intereſt, nor in 
Reſpect of the Covenants ; for the Covenants depend vpon the Leaſe, and the Bond on the 
Covenants; and if the Leaſe had been made, and after ſurrendered, all the Covenants and 
Bonds for the Performance thereof had been void alſo; but yet in ſome Caſes the Accep- 
tance of the Surrender ſhall not diſpenſe with the Covenant, as in N 118. Aufin and Mayle. 
Leon. 179. „ | 
alis 200 Moyle's Caſe was, A. leaſes by Deed to M. for ten Years, and M. covenants at 
the End of the Term to leave four Acres of the Land fallowed and ploughed ; and in it 
allo there was a Proviſo, that if M. miſlike his Bargain, that upon a Year's Warning he may 
ſurrender his Eſtate; and M. ſurrendered, but left not any fallowed: The Acceptance of 
the Surrender hath not diſpenſed with the Covenant, but upon a void Leaſe the Covenants 
are void, as in Capenburſt's Caſe, Keb. 131, 164, 182. Bond for Performance of Covenants, 
that the Grantee ſhall quietly enjoy a Term; but the Grant was of ſo ſuch much of the ſaid 
Term as ſhall be unexpired at his Death, which as Chedingion and Grofuenor's Caſe, Dyer 7, 
is void, and ſo the Covenants depending thereupon are void alſo. Vindbam put a Difference, 
and it was agreed, where a Deed is void in the Fabrick, there the Covenants on it are void; 
as when a Freehold: is to commence in futuro, and where there is only want of intereſt in 
the Party Grantor, but that Deed is good; which the Court agreed, if the Intent is that the 
Covenant ſhall go with the Leaſe, which if void, that falls. 2 - | 
Leaſe of Tenant pro Life for twenty-one Years, with Covenant to enjoy during the Term, 
and Bond accordingly ; by his: Death the Bond falls. In Dyer there was an Opinton, that 
Debt lay on Bond notwithſtanding a Releaſe of Covenants in an Indenture to which the Ob- 
ligation relates; but that Caſe is ſettled, that the Bond and Covenants to which it relates 
are but one Aſſurance, and the one being made void, the other falls. Yide Sid. 307. 
2 Ked.-c16.- 7 | | | | | | 
In Covenant the Plaintiff declared, that whereas the Queen by her Letters Patent granted 
Licence to him, his Deputies and Aſſigns, to buy Spaniſh Wool, and to tranſport hither, 
Sc. He by Indenture granted to the Defendant and to R. N. the ſaid Licence for eight 
Years; in Conſideration whereof the Defendant did covenant and grant to pay him 100 J. 
every Year at two Feaſts, viz. the Annunciation and Michaelmas; and further, that every 


Fear at the Feaſt of the Annunciation, or within twenty Days after, he would make a new 
Obligation of 1501. for the Payment of the ſaid 1007. the next Tear; and alledges in fatto, 


that the Defendant had not paid him the 50/7. due to him at Michaelmas, 28 Eliz. and that 
he did not make an Obligation at the Annunciation, Sc. and for thoſe Covenants broken he 
brought the Action. The Defendant pleaded, that in the Indenture is contained, Proviſo 
ſemper, that if the Defendant doth not every Year make the Bond at the Feaſt of the Annun- 
ciation, or failed in the Payment'of the Money at the Day, that then and from thenceforth 

the ſaid Indenture, and every Clauſe, Article and Sentence therein, ſhould be void and of 


none Effect; and ſhewed that he failed in making the Obligation at the firſt Day, and ſo 
the Indenture is void. Judgment , adio. The Action lies, for this Covenant broken be- 


fore the Indenture became void; but the Court agreed, that for the Covenant for Payment 


of the Money no Action did lie, becauſe the Indenture was void half a Year before by nor 


making the Obligation; and the Intent of the Party was, that it ſhould be void only to 
have Benefit of Covenants broken in futuro; but for Covenants broken before, it was never 


their Intent, but that the Party ſhould have Advantage of them. But by Wray, The Thing 


that makes the Indenture void is the breaking of the Covenant, fo they are both at one 
Time, and ſo he hath had all his Bargain and all his Benefit of the Indenture, and ſo the other 
Party is at large. Judgment pro Quer. Cro. Eliz. Dr. Man v. Gee. | „ 
Debt on Bond conditioned for Performance of Covenants in an Indenture, by which the 

Defendant's Teſtator, being Leſſee for Years of a long Term, aftigned ſo much of the 
Term as ſhall be ro come at the Time of his Death to the Plaintiff, and covenants that 
he ſhall enjoy it; and he makes the Defendant Executor, and dies; and aſſigns a Breach, 
that the Defendant after the Death of the Teſtator ouſted him; and after Verdict pro Quer', 
it was moved in Arreſt of Judgment, that the Aſſignment of ſo much of the Term as ſhould 
be to come after his Death was void, and ſo is the Covenant allo; for the Covenant cannot 
ſubſiſt without an Eſtate ; and that the Aſſignment was void, were cited Co. Rector of Che- 
dington's Caſe, and Gravenor's Caſe in Dyer, and Cro. Fac. Child and Baylie's Caſe; and fo is 
the Covenant, Telv. 18. Sopranie's Caſe; and of that Opinion was the Court: Bur it was 
further moved, that then the Obligation is ſingle; for if the Condition refer to a Thing that 
is not, it is all one as if there were not any Condition; and to this the Court inclined ; but 
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afcerwards the Covenant and Obligation being both for the Corroboration of a Grant which 
was void, they are allo both void; and the Court gave Judgment pro Defendant. Lev. 45. 
* Tenant for Life makes a Leafe for Years ; Leſſee by Indenture grants and ſells all his 
Eſtate, Hab. in tam amplis modo & forma, as he ought to hold it. Leſſee for Life dies, he 


in Revert ſion enters; Bargainee brought Covenant againſt the Bargainor; it lies not. Here 


is no Warranty in Deed or Law, but only an Aſſignment; and if there were a Warranty, 
yet the Covenant determines with the Eſtate; as Tenant in Tail makes a Leaſe for Years, 
and dies without Iſſue, the Covenant doth determine with the Eſtate. Cro. Zliz. 157. 
Aud. 12 1 55 „%%% | ; 5 | ; 
But let the Leaſe be good or void, yet when there is an Eviction, Covenant lies though 

the Leaſe be originally void. | | 
Covenants in Law extend to lawful Evictions, and to Eſtate in Being, and not where an 

Eſtate is determined; as Leſſee for Life makes a Leaſe for Years, and dies, Leſſee ſhall not 
have Action of Covenant or Covenant in Law. Dyer 2. 2 Brownl. 163, 164. 

Re. brought Covenant againft H. Parſon of D. the Caſe was, That H. let to the Plaintiff 
Parcel of the Glebe and Tithes for Term of the Life of H. if he ſhould continue ſo long 
Parſon, rendering 265. 8d. Rent; and covenants by another Deed that the Leſſee ſhall 
_ peaceably and quietly have and enjoy the ſaid Land and Tithes; and covenants likewiſe that 
he bad not done any Act or Acts by which the Plaintiff ſhall be interrupted in the ſaid 
Leaſe, where revera he had made another Leaſe before of them to J. S. and the Plaintiff 
being ouſted by J. S. brought this Action againſt the Defendant, who pleads the Statute of 

13 Fliz. c. 10. that Leaſes made by Parſons, otherwiſe than is therein limited and expreſſed, 

hall be void; and he pleads over the Statute of 14 Eliz. c. 11. that Covenants ſhall be of 
the ſame Validity, and not otherwiſe, as Leaſes by the ſame Perſons: And inaſmuch as the 
Leaſe is void, there being another more antient Leaſe in eſſe, ſo the Covenant ſhall be alſo. 
Gawdy, The Statute of 14 Elix. doth not intend to avoid any Covenants but ſuch as were 
made to corroborate Leaſes made void by Sat. 13 Eliz. before, and not to defeat Covenants 
made upon void Leaſes by the Common Law; Quad nota adjourn, Hil. 37 Eliz. Rot. 167. 

M. brought Action of Covenant againſt 4. Defendant demurs upon the Count, and the 
Cale was this: Leaſe for ſeven Years to A. by Indenture of Land, who covenants to leaie 
Part of the Land ad finem difti Termini fallowed and ſtired, fit for Wheat Seaſon, Proviſo 
that it ſhall be lawful for the Leſſee at any Time within the ſaid Term, giving Warning to 
the Leſſor at the Feaſt of St. Micbael, to depart, Fc. and he doth not leave it fallow ac- 
cording to the former Covenant: The Queſtion was, If the Leſſee be bound to leave it fal- 
low or not when he departs within the Term? for this Power of Departure upon Warning 
is limited with this performing of Covenants; adjourn ; nota per Yelverton and Tanfield, that 
the End of the Term of ſeven Years, and the End of the Term, are all one, for both re- 
fer to the Intereſt of the Term, and to the Determination, be it by Surrender or otherwiſe; 


but if it were at the End of ſeven Years, this is not before the ſeven Years incurred, without 


Reſpect to the Term. ide Bro. Expoſition of Terms 44. 35 H. 8. Pagel's Caſe in the 
Reclor of Chedington's Caſe, Dyer 177, And after comes Croke, who ſaid that the Plaintiff 
| ſhall not have this Action; for after the Covenant broken it appears that he had accepted 

the Surrender of the Term, whereby he is concluded. Per tot Cur', Though he had ac- 


3 cepted of a Surrender of the Term, yet he may have Covenant for Covenant broken before 3 
buc Action of Waſte he may not have, for he accepts of the Land, which is Parcel of the 


Tring to be recovered by the Action; for which Judgment was given pro Quer. Hil. 
JJ ĩ TD „ 


If the Covenant depend on the Intereſt of a Leaſe, as a Covenant to pay Rent, it is void What Cave- 
if the Leaſe is void; but where the Covenant is for a Thing collateral, as a Covenant that nants are 


the Leſſor is Owner at the Time of the Leaſe, or that the Leſſee ſhall enjoy it; theſe Co- 
venantis being collateral to the Leaſe and Intereſt, are good though the Leaſe be void. Ni- 
chols com*. Covenant to ſave the Plaintiff harmleſs againſt T. in a void Leaſe, the Leſſee is 
diſturbed by T. the Covenant is good; for when an Eſtate is created in which is implied a 
Covenant in Law, there if the Eſtate be void, the Covenant is void alſo; but when there is 


an expreſs Covenant in Deed, aliter, although the Leaſe be void or voidable; as if he cove- 


nants that the Leſſee ſhall enjoy during the Term, and the Leſſee reſigns, yet is the Cove- 
nant good although the Term is gone. Owen 136. | | | 
W here a Perſon makes a Leaſe for Years in which were divers Covenants, and after he 
became Non reſident, by which the Indenture became void, yet he may maintain an Action 
of Covenant for a Covenant broken before his Non-reſidency. Cre. Elix. 244. | 
Condition to perform Covenants in a Leaſe; the Defendant pleads Covenants performed ; 
the Plaintiff by Replication ſhews the Covenants, whereof one was, that he ſhould enjoy 
ſuch Lands let to bim quietly, &c. and ſhewed in facto, that the Defendant had diſturbed 


good in a' 
void Leaſe. 
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Warrant! to make Livery. 


him. Defendant by Rejoinder ſheweth, that in the Indenture was a Proviſo, that if he paid | 
107. the 31ſt of March 30 Eliz. that then the ſaid Indenture and all therein contained ſhall 
be void, and alledged he paid the 107. at the Day; it was adjudged, that by the Covenant 
broken before the Condition performed the Bond was forfeited. Cro. Elia. 244. 

Covenant for that the Defendant 35 Eliz. let to him the Lands for fix Years, and cove- 
nanted that he ſhould enjoy it without Interruption during the Term, and diſcharged from 
Tithes and other Duties: And further covenanted, that if Tithes were demanded and reco- 
vered againſt him during the Term, that he ſhould recoup ſo much in his Hands of the Rent 
as the I ithes amounted to; and for Breach ſheweth, that the Parſon 42 Ez. ſued him for the 
Tithes of Corn growing there in the Year 38, 39 Eliz. and ſo brought this Action; and 
thereupon it was demurred. Per ſot' Cur', This Suit after the Determination of the Term 
is a Breach of Covenant, for he did not enjoy it diſcharged, &c. which is not intended of a 
real Diſcharge; for that appears not by the Intent of the Parties, becauſe it is agreed, that 
if he were ſued he ſhould recoup as much Rent in his Hands; but their Meaning was, he 
ſhould be freed from Suit and Payment of it; and he is as greatly prejudiced by a Suit after 
the Term, as if he had been ſued before the Expiration of the Term: But it was not al- 
ledged that this Suit was lawful, or that the Tithes were due (for he was not bound to dif- 
charge him from illegal Suits) ſo the Breach was not well aſſigned. Cro. Eliz. 916. 

Obligation for Performance of Covenants upon a Leaſe void per Statute-Law is void _y 
as where the Stat. 32 H. 8. makes void Leaſes made of Houſes to alien Artificers. Sid. 309. 
And on Bond to perform Covenants which way ſoever the Leaſe becomes void, per Releaſe, 
e Sc. the Obligation is void alſo. | 


S ECT. IX, 


Oo a Warrant 05 Letter) of Attorney to make Livery of” Seifin. os Bur. =P. N 
107, 123. | 


HE. next Part to the Covenants in ſome Deeds (as Feoffments, Gifts in Tail, or [antes 

for Life) is what is uſually called a Letter of Attorney to make Livery of Seiſin, though 
1 think it more properly called 4 Warrant of Attorney io make Livery of Seiſin, eſpecially 
where the Deed is by Indenture, for then it wants the Direction, which a Letter of Attorney 
commonly has, viz. To all People to whom theſe Preſents ſhall come, or the like. And 
though a Letter of Attorney is equal to a Warrant to authorize a Perſon to act in the Stead 
of him who makes it, yet every Warrant of Attorney is not a Letter of Attorney, for the 
Difference of Form gives us different Ideas as to the Name, although of the ſame Nature 
and Purport; for which Reaſons I conclude that this Part of a Deed is more properly called 
a Warrant of Attorney to make Livery of Seijin, which begins in this Manner: snd this Jn- 
denture further witneſſeth, t the ſaid A. B. bath made, ordained, &c. 

Livery of Seiſin may be made either by the Feoffor, c. himſelf, or by his Deputy or 
Attorney ; and when it is to be by Attorney, a Warrant muſt be macle, which may either 
be in the Deed of Feoffment itſelf, whether it be indented or Poll, although the Attorney 
be no Party to the Deed; or it may be made by another and ſingle Deed of itſelf. 

The Livery of Seiſin that is made by Letter of Attorney, muſt be a Livery i in Fact, and 
not a Livery in Law, for a Livery in Law cannot be made by Attorney. 

And in making ſuch Livery of Seiſin the Attorney ſhould take care, 

Firſt, That there be a good Deed for a Foundation, otherwiſe the Letter of Anoracy, 
and the making of Livery upon it, will ſignify nothing. | 
Secondly, That there be a good Letter of Attorney in Writing to warrant the making of 
Live ry of Seiſin. 

Thirdly, That he purſues the Authority given him by the Deed, at leaſt in the Subſtance | 
thereof ; and therefore if it be given to two Attornies jointly, one of them cannot do it; if 
to three Attornies jointly and ſeverally, it is not ſafe for any two of them to do it. 

Fourthly, That it be done in the Life-time of the Parties, for it cannot be done aſter 
their Deaths. | 

Fifthly, That he acts in the Name of him who makes the Letter of Attorney. 

Sixthly, That in the making of it as an Attorney he ſhould do it after the ſame en 
as the Party himſelf ſhould do it. 

Ser venthly, That a Memorandum thereof be endorſed upon the Back of the Deed. N. B. 
This is adviſable, but not neceſſary where Proof (on Occaſion) may be had. : 

For the Forms thereof, ſee the ſecond Volume; and for more ny Livery of Sein. 


v2 the next Chapter, Title Feoffment. 
SECT 


Ch. 5. . 1 „ 11. Concluſion of Deeds, &. 


SECT. X. 
Of the Concliſon of a Deed, or the in cujus rei Teſtimonium. 


XO W ve are come to the Concluſion of a Deed, which in an Indenture is uſually in 
theſe Words: In Mitnels whereof the ſaid Parties have bereunto interchangeably ſet 
| their Hands and Seals on the Day and Year firſt above written. And in a Deed Poll in theſe 
Words: Jn Witneſs whereof I have hereunto ſet my Hand and Seal this — Day of ——— 
in the Year, &c | | | 
The Date in an Indenture is uſually in the Beginning of it, and in a Deed Poll at the 
End; but either of them is good, whether the Date be in the Beginning or End. | 
And a Deed is good that is without a Date, or with a falſe or impoſſible Date, as the 
3oth of February, or the like: And although it be dated before or after the Time of the 
Delivery of it, yet it is good enough : Nor is it needful to expreſs the Time of the Delivery 
of it, but in Pleading it muſt be ſhewed. 2 Co. 5. Dyer 19, 28. Kelw. 70. Perk. F. 120. 
Co. Lit. 7. Latch 59. Yelv. 138. 3 Leon. Caſe 144. Nor is it needful to mention any 
Place or Time of the Sealing and Delivery of it. | 5 
If a Deed has no Date, or bears Date aſter the Delivery of it, and he that delivers it 
dies before the Time of the Date, it is good enough; but one may not plead the Delivery 
of the Deed before the Time of the Date of the Deed. 2 Co. 4. Style 97. 

And yet a Jury may find the Delivery to be before the Date. Hetiey 175. 

The Delivery makes it a Deed, and he that pleads it, and againſt whom it is pleaded, 
may vary from the Date in the Time of the Delivery, and ſay it was delivered at another 
Time. Perk. F. 146, 147, 148, 149, 150. 3 ; 

If a Leaſe for Years be made by Indenture bearing Date the 26th of May, to have and to 
Bold for twenty-one Years from the Dale, or from the Day of the Date, it ſhall begin on the 
27th of May. Quære. 5 Co. 1, 94. Co. Lit. 46. b. 2 Inſt. 674. contra. Roll. Abr. 849, 
850. contra. 10 Vin. 332, 333. 2 Roll. Abr. 520, Cro. Jac. 135, 258. Cro. Car. 388. 
3 Lev. 438. Salk. 413. | | | 


If the Leaſe bears Date the 26th of May, To have and to hold from the making thereof, 


or from henceforth; it ſhall begin on the Day on which it was delivered. 
But every Deed ſhall be intended to be delivered on the ſame Day it bears Date, unleſs 


the contrary is proved. x" be | 
But if a Deed is dated at Tour o'Clock in the Afternoon on the 20th of June, the whole Day 
is to be taken in; for the Law in this Computation rejects all Fractions and Diviſions of a 
Day for the Incertainty. 2 Inſt. 674. Wo IE | 
As to a Place, if it bears Date at a Place out of the Realm, it is good, by averring that 
the Place mentioned in the Deed is in ſome County in England. For here the Place is not 
traverſable. „„ 8 5 | | | 

But if this is not averred, and it appears that it was dated beyond Sea, it is otherwiſe, 
and the Deed cannot be tried. 0 | | 

A Deed is good without the Words In cujus rei Teſtimonium, &c. Owen 5. Caſe 33. 
Cro. Jac. 456. If it be duly ſealed and delivered. But. 300, 301, 302. Leon. 25. 
Deal. 153. . | | 


Yet if the Deed ſays, that the Party hath put his Hand and not his Seal to it; if he does 


put his Seal to it, it is good enough. Hetley 29. 


And yet in Hetley 88. it is ſaid, that a Serjeant ſaid, that if the Words In cujus rei Teſti- 


monium were. wanting in a Deed, that the Deed is not good, and that all Covenants, Grants, 
and Agreements, which came after thoſe Words in a Deed are not of Force, nor may be 
pleaded as Parcel of the Deed ; but the Law is now taken to be otherwiſe. Hetley 136, 137. 


Dyer 19. 
8 E C T. XI. 
Which of theſe formal or conſtituent Parts of Deeds are eſſential or not. 


| E AVING now gone through the ſeveral formal and conſtituent Parts of Deeds, it is 
neceſſary to obſerve, PE | EE, 
That although they are the orderly and formal Parts of a Deed, yet they are not all 
eſſential Parts; for if a Deed of Feoffment is without Premiſſes, Habendum, Tenendum, Red- 
dendum, Clauſe of Warranty and Date, yet the Deed is good. Co. Lit. 7. a. 
Vol. I. ps. Eo | | For 
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Execution of Deeds. 


it is good. Jbid. 
Nor is it neceſſary where all the former and ordinary Parts of a Deed are in a Devd, that 


they be ſet down in Order, or in any orderly Place or Way; for if any Thing be written in 


the Decd after the Cloſe of it, after In cujus rei Teſtimonium, or on the Back of the Deed 
before the Scaling and Delivery of the Deed, it is as good a Part of the Deed, and of as 


great Force, as any Part of the Deed that is within it. Bendl. 1, 2. Moar 5. Zelv. 1 2. 


5 Co. 117. Style 97. Heile 175. 2 Brownl. 107, 
| SE c . XI I. 
of the Ceremonies uſed on the Execution of Deeds. 
(A) Reading Deeds to Llind or illiterate Men. 


| li 1 a Party to a Deed be blind or illiterate, and deſires to hear i it read before he feats 3 it, it 
muſt be read truly to him; for if ſuch a Man be to ſeal a Deed, and he defires to hear 
it read, or to have the Contents of it declared ro him, and this be not done, and he after- 


wards ſeals and delivers it, this is not a good Deed ; for he that is unlearned muſt, if he 
deſires it, have the Deed he is to ſeal read to him in ſuch Language as he underſtands. 


2 Co. 9. 11 Co. 27. 14 H. 8. 20. 
So if the Deed, or Effect of it, be otherwiſe declared to him than in Truth it is, it makes 


the Deed void. 2 Co. g. 
And therefore if the Parties to a Deed ſhall agree upon a Releaſe to diſcharge the Arrear- 


ages of an Annuity, and one of the Standers by takes it whilſt it is reading, and ſays to him 
that is to ſeal it, Tou will better underſtand it by hearing thau by reading; and takes it in his 


Hand, and ſaith, I 7s but a —_ of the Arrearages ; z and he ſays, If it be ſo, I am con- 
tented. And the Deed is a Releaſe of all his Right 1 in the Land, the Deed is void. Moor, 


Caſe 294. And. Caſe 175. 


If he that js to ſcal the Deed can write and read, but i is fo old that he cannot ſee, bod he” 
directs what ſhall be written, and it is 8 to him falſy and deceitfully, otherwiſe than 


it is; this will make it void. 12 Co. 


But if the Party that is to ſeal the Deed can read himſelf, and does not, or being an imte⸗ 


rate or blind Man, doth not require to have the Deed read, or the Contents of it declared: 
In theſe Caſes, although the Deed be contrary to his Mind, yet it is good and unavoidable. 
2 Co. 93. 11 Co. 27. 14 H. 8. 26. And. 129. 

And if upon or without the Party's * that is to ſeal a Deed, the Party himſelf to 
whom it is made, or a Stranger, ſhall read the Deed, or declare the Contents thereof falſly, 


or otherwiſe than the Truth is; by this the Deed (at leaſt for ſo much as is miſ-read or miſ⸗ | 


declared) will loſe its Force. 2 Co. 6. 11 Co. 24. 


If there be two abſolute and diſtin Clauſes in a Deed, and the one of them is read to 


the illiterate Party, and not the other, the Deed i is good for that Clauſe, and void for the 
other, ab initio. 


So if 20 l. be in an Obligation, and but 205. is read to him; "ond if he pays this, he i is to 
be diſcharged of the Obligation. 14 H. 8. 26. 9 II. 5. 15. 11 Co. 27. 928 
And if the Party himſelf that is to ſeal and deliver a Deed, ſhall (before i it be done) 8 
a Stranger covinouſly to read it, or to declare the Contents of! it falſly to him on Purpoſe to 


make the Deed void; this will not hurt the Deed. 
If three diſtinct Obligations are written on a Piece of Parchment, and one of them is only 


read to the Obligor, being an illiterate Man, and he ſeals the Deed; this will be good for 
that which is read, and void for the Reſt: But if the Obligation be for 20ʃ. and he reads 


20. this is void for all. 11 Co, 27. 14 H. 8. 27, 28, 29 


If a Deed be read, as of a Grant or Gift of an Eſtatestail, and a Letter of Attorney to 


give Livery of Seilin, and ſo the Party ſeals it, but it is a Feoffment in Fee: In this Caſe, 


although the Letter of Attorney be truly read, yet the Deed is void for all, becauſe of the 


Dependance one Part hath with another. 11 Co. 27. Kew 70. 
If one owes me two Debts, and pays me one of them, and I am to releaſe i it, and the 


Releaſe is read to me as ſuch, but it is a general one; it ſecms to be good only for ſo much h 


as was read. 11 Co. 28. Fitz. Feoffments 57. 


Illiterature is not an Excuſe for not ſealing of a Writing tendered in due Time, where he 5 


A Deed 


is bound to ſeal a Deed. 2 Co. 3. — ph 284. 


For if one 1e Deed gives Lands to another and to his Heirs, without ping any Thing 
more, and puts his Seal to the Deed, and ener it, and makes a Livery where neceſi; lary, 
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A Deed read ainih to him that « cannot read, or miſ. reported or mil. read to him that is 


blind, binds not. Hob. 96. 


As if a Leaſe or an Obligation be read to an unlearned Man thus: If J. 8. and his Wife 
convey unto you their Eſtate, then you ſhall make a Leaſe or Bond, &c. and in Truth the Con- 


dition is, If the Huſband does it without naming the Wife, it is void. Hob. 226, 230. So if 


it be a Leaſe with Power of Revocation, and is read, or the Contents declared to be other- 
wile than it is. 12 C9. 90. | 


( BY Of ſigning Deeds. 


F H E ſubſcribing of the Parties Names that make the Deed to the Deed, is not . ; 
for the Deed, if it be ſealed and delivered, is good, although the Party that makes it 
never puts his Hand or Mark to it. But it is the beſt and fureſt Way notwithſtanding to 


have the Name or Mark of the Party to be ſubſcribed to the Deed; for by this Means the 
Ded may be the better proved when the Witneſſes are dead. Terms de la Ley, Tit. Fas 


9 Ja, Scots Caſe. 
(C) 07 ſealing Deeds. 


ö FE HE N a "Deed: is ſigned; the next Thing to be done is the Sealing of it. | 
Sealing is neceſſarily incident to a Deed, for it cannot be good without it, though 


it may be good without ſigning. 
The Sealing is comprehended in theſe or the like Words, (viz.) In Wi tneſs whereof I have 


ſet my Seal. Though if theſe Words are wanting, the Sealing of the Deed is ſufficient. 
Ihe Seal is an eſſential Part of the Deed ; if a Writing is not ſealed; it cannot be a Deed. : 
If the Print of the Seal be utterly defaced, the Deed is inſufficient ſo that it cannot be 


pleaded, though it may be given in Evidence. 
A Bargain and Sale of the Term to the Aſſignee of the Term, when the Bargainor is out 
of Poſſeſſion, will not paſs the Eſtate unleſs the ſame is ſealed upon the Land; and to that 


| Purpoſe, if the Grantor cannot be upon the Land to deliver the Deed himſelf, then he muft 


fign and ſcal (but not deliver) the Deed of Aſſignment, and then make a Letter of Attorney 


of the ſame Date, to ſome Perſon to enter upon the Land and take Poſſeſſion for him, and 
then being in Poſſeſſion, the Attorney to deliver the Deed upon the Ground, as the Act and 


Deed of the Grantor. . 
So alſo it is of a Bargain and Sale of an Eſtate of Inheritance. 3 Lev. 387, 388, 312. 
Lev. 270, 271, 272. 

The Deed muſt be only indorſed at the firſt thus: Signed and ſealed, but not deli vered, 


by the within written 4. B. If the Deed is ſigned, ſealed and delivered off from the Land, 
the Delivery upon the Land afterwards by the Attorney will ſignify nothing. Cro. Eliz. 


483. pl. 19. 


A Deed is made, and in the End thereof theſe Words: In Witneſs whereof I have bere- 
unto ſet my Hand. And he writes his Name, and puts his Seal; this is a good Deed * 
no Mention be made of his putting of his Seal to it. Hetley 75. 

See more concerning ſealing 420088 in Page 248, 249. ante. 


) Of delivering Deeds. | 


A? b T E R a Deed is reed; ſigned and ſealed, it muſt be delivered. 


For if it be never ſo well written and ſealed, it is-of no Force if it is not delivered 
by the Party himſelf, or his ſpecial Oy to whom it is made, or to his Uſe; Co. Lit. 
35. 5. 2 Co. 5. 5 Co. 1. 

A Delivery is a ack ary: Incident to every Deed ; ad chen why: it is delivered, it ſhall 
bind him that delivers it though dated before, and though another wrote or ſealed the ſame, 


Ney's Max. 


55.7 
The Delivery of the Deed may be abſolutely or conditionally. 
When you deliver a Deed abſolutely, Words are not neceſſary; for then a Man that i is 


| mute could not deliver a Deed. It is fufficient if it is delivered. 


And as a Deed may be delivered to the Party withour Words, ſo may a Deed be deli- 
vered by Words, without any Act of Delivery; as if the Writing ſealed lieth upon the 


Table, and the Feoffor, Cc. faith to the Feoffee, &c. rake that as my Deed, it is a ſufficient 
Delivery. 9 Co. 137. Co. Lit. 36. a. 49. b. 


In Caſe of the King's Letters Patent, or of Grants under the Seal of the Dutchy of Lan- 
_ the Seal is ps of Record, ave the Deeds need no Delivery : So the Deeds K. 
| | or- 


—ä—— — — — 


_ 
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Perkecing Deeds. 


See Lit. Con. 


20. 


Corporation need no Delivery, the common Seal is perfect without i it. . 209. : 2 Rell. 


Abr. 23, 24. Dav. 44. 


When a Deed is delivered conditionally, it is called an Eſcrow; as 4 one ſeals a Deed, 
and delivers it to a Stranger until certain Conditions are performed, and then to be delivered 
to him to whom the Deed is made, to take Effect as the Deed of him who ſo delivered it; 
for it ſhall have Relation to that firſt Delivery. | | 

In the Delivery of a Deed as an Eſcrow, you muſt uſe Words, and ſay, I deliver this as 

my Eſcrow, to deliver to the Party as my Deed, upon Condition that, &c. or to the like Effect. 

Foe here a bare Act of Delivery to a Stranger without Words ſignifies nothing, it muſt 


be delivered to a Stranger; for if it is delivered to the Party himſelf, it is an abſolute De- 


livery, though Words mention it only as an Eſcrow. 
See more concerning delivering Deeds, at Page 132. ante. 


(E) 07 Witneſſes 10 the Execution of Deeds. 


T muſt be Witneſſes to teſtify the Sealing and Delivery of the Deed: Their 
Names ſhould either be underwritten or indorſed by them. Co. Lit. 7. b. 10 Co. 93. 

A Deed is good without the Words, ſealed and delivered in the Preſence; if it be ſealed 
and delivered, and there are Witneſſes to prove it: And although the Witneſſes Names be 
not indorſed, if they can prove the Sealing and Delivery, it is well enough. Co. l. 5 


(F) Of indorfing the Receipt for the Conſideration Money. 


| Otwithſtanding there is a Receipt for the Conſideration Money, and a Releaſe of the 
ſame in a Deed, which is commonly in the Premiſſes, (vide p. 239.) yet it is uſual for 

a Receipt to be written on the Back of the Deed, and ſigned (but not ſealed) gc the Perſon 

that 4 the Money; and witneſſed by the Wi tneſſes to the Deed. | | 


(G) Other Ceremonies neceſſary to perfect a Deed. 


4 a Deed be never ſo well written, honeſtly intended, lawfully grounded, or- 
derly and legally drawn and contrived, read, ſealed, delivered and atteſted ; yet for 
want oſ ſome 3 Ceremony, or other Act required i in the Caſe, it may be ineffec- 
cual ; as, 

1. In ſome Caſes it is requiſite for the Perfecting of a Deed, and the Eſtate made * it, 
that the Party to whom it is made agrees /o it. 

2. In other Caſes that Livery of Seiſin be made. Or, 

That Attornment be made. Or, 5 

85 That a#ual Entry be made into the Thing given or granted. Or, 2) 

g. That an Election be made upon the Gift or Grant; for want whereof the Deed will 
be defective not only for what will not, but for what will paſs without it. Or | 

6. That the Deed be inrolled in due Time. Or, | | 

That it be regiſtred. 22 


Firſt, * to the Akan oh bin to * a Deed i FL made. 


Where a Deed is made for a Man's Advantage, the Law preſumes he accepts it, unleſs. | 
the contrary be ſhewn. Cro. Eliz. 138. | 

But a Diſagreement will make a Nullity of a Thing which before had an Eſſence; as, 

If a Deed be made to a Feme Covert, and the mn afterwards diſagrees to it, this 
will make the Deed void. | 

If an Eſtate be made in Fee-ſimple or Festa to a Man and his Wife, and he dies, and 
has not diſagreed to it; this is an Agreement in Law, and veſts the Eſtate in her: And if 
after his Death ſhe enters into the Land and takes the Profits thereof; this is an actual 


Agreement, and good to bind her, though ſhe ſays never a Word, or does it never fo ſe- 
cretly. 3 Co. 26. 4 Co. 4, 62, 64. 5 Co. 36, 40. 5 Co. 119. Heb. 204. 


Moor, Caſe 93. Hob. 204. 


If there be Lord and Tenant, and the Tenant enfeoffs the Lord and 'a Stranger, and 
gives Livery to the Stranger in the Name of both, and after the Lord enters and takes the 


Profits; this is a good Agreement in Law. 10 Ed. 4. 3 Co. 26. 
If an Infant or Parcener who has divided the Land, ifs he is of Age 3 the Profits 


of his Part allotted to him: This is a good Agreement, affirming the Diviſion, but taking 


the Profits of a Moiety does not ſo. Co. Lit. 171. 
But an Agreement or Diſagreement to an Intereſt muſt be made to the Party wienſelf.. 


Second ly; 


4 


oo 


Ch. 5. 5. 12. Perfecting Deeds. 


Second ly, As to Livery of Seiſin. 


Whenever a Feoffment is made, whether it be by or without Deed, there muſt be Livery 
of Seiſin; for it is of the Eſſence of a Feoffment, and cannot be perfected till it be made; 
for till then the Feoffee has only an Eſtate at Will in the Land, liable to be put out when- 
ever the Feoffor pleaſes. And if either of the Parties dies before Livery of Seiſin made, the 
Feoffment is void. N ; — | 

And no Warrant of Attorney to make Livery can be executed after the Death of the Feof- 
for or Feoffee; neither is there any Remedy in this Caſe to get the Aſſurance made perfect but 
in à Court of Equitixt. 5 | 

But in Caſe there are many Feoffees, there the Death of one, or of ſome of them, will not 

hinder the Livery ; but it may be made to him or them who ſurvive. 


For more relating to this Matter, ſee before concerning Letter of Attozney to make 


_ Livery of Delſin, and Tit: Feoffment in the next Chapter, p. 468. 

= Thirdly, At Attornment. | | 

See the next Chapter Title Gzants, where this Subject is particulatly treated. 
| Fourthly, 4s 10 aBual Entry. 


5 Where a Leaſe for Years may be made, it may be good to ſome Purpoſes; for the Leſſes 


may forfeit or grant it before his Entry into the Thing let and granted ; and yet to ſome 
othet 2 it is not perfect till the Leſſee makes his Entry into the Land let; for if the 
Leſſor, after he makes ſuch a Leaſe, ſtill continues the Poſſeſſion of the Land let, he may 


not have, ſue or recover the Rent reſerved upon the Leaſe. Nor is the Leſſor ſaid to have 


any Reverſion of the Land, ſo as by that Name to be able to grant it, till the Entry of the 
Leſſee. Plowd. 432, 433. | 


But where a Man is to enter, there in moſt Caſes the Entry will ſerve for many who have 


Intereſt, and the Entry into Part will gain the Poſſeſſion of the Whole. 
He who enters into Land, muſt be ſure that he has a Right or Title of Entry, and that 

thereby he bring the Poſſeſſion and Right together: For if he has not a Right or a Title to 
the Land, he ſhall have noProperty in it in any Caſe, but in the Caſe of an Occupancy, where- 

by the Freehold is gained. ENT | 

Although upon a Fine, which is a Feoffment on Record, the Conuſee has a Freehold in 

Law in him before his Entry, yet in other Caſes it is otherwiſe; for upon an Exchange (be 
it with or without a Deed) the Parties have neither Freehold in Deed or in Law before they 
enter. 5 OS | 
So upon a Partition the Freehold is not removed until an Entry upon a Livery ; within 
the View no Freehold is veſted before an Entry : But if Tenant for Life, by the Agreement 
of him in Reverſion, ſurrenders, he in Reverſion has a Freehold in him in Law before he 
enters. 8 | | : | | 
And if one bargains and ſells his Land by Deed indented and inrolled, the Freehold in Law 
_ paſſes preſently. | 


And ſo when Uſes are raiſed by Covenant upon a good Conſideration. Co. Lit. 266. Vide | 


21 H. 4. 61. 21 H. 7. 12. 38 E. 3. 12. 41 Af. . 10 H 6. 14, @c: 
For more concerning Title Entry, ſee before Chap. 2. p. 3. 


Fifthly, As to Election. See 2 Bur. Rep. 720. 2 All. Rep. 166. 


la Caſes where a Gift or Grant is by Deed, and at firſt Incertain, there it may in many 
Caſes be made good by Election; as, | 

If one gives me one of the two Horſes in his Stable, and there be in the Stable two Horſes, 
I may take which of them I will; and having ſo done, the Gift or Grant is good. Perk. 


Tit. Grants p. | | 
For more relating to Election, vide poſt Tit. Grant. 


Sixthly, As 10 inrolling Deeds. 


| This Head, though neceſſary to be mentioned here, is more properly treated of under the 
Title Bargain and Sale in the next Chapter. | 


vol. I. ; 6 A Seventhly; 
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Regiſter, how 
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Seventhly, As to the Regiſtering Deeds and Wills, &c. See 2 Athyns's Rep. 275, 276. 


I ſhall now conclude this Chapter with an Abridgment of thoſe excellent Statutes con- 
cerning Regiſtring Deeds, Laws worthy of an univerſal Extent! though at preſent limited 
only to the Eaſt, Weſt and North Ridings of Yorkfeire, and the County of Middleſex. 


An Abridgment of the Stat. 2 C 3 Ann. c. 4. © For the publick Regiſtring of all Deeds, 
& Conveyances and Wills, that ſhall be made of any Honours, Manors, Lands, Tenements 
& or Hereditaments, within the Weſt-Riding of the County of York, after the nine and 
« twentieth Day of September 1704. | | | 
Weſt-Riding _ This Statute recites, That whereas the Weſt-Riding of the County of York is the principal 
in York/aire, Place in the North for the Cloth Manufacture, and moſt of the Traders therein are Free- 
holders, and have frequent Occaſions to borrow Money upon their Eſtates for managing their 
ſaid Trade; but for Want of a Regiſter find it difficult to give Security to the Satisfaction of 
the Money Lenders (although the Security they offer be really good) ; by Means whereof 
the ſaid Trade is obſtructed, and many Families ruined ; for the Remedy whereof, at the 
humble Requeſt of the Juſtices of the Peace, Gentlemen and Freeholders of the ſaid Weſt- 
Riding, It is enacted, | He | 5 
A Memorial 1. That a Memorial of all Deeds and Conveyances which from and after the 29th of Sep- 
to be regi- tember 1704. ſhall be made and executed, and of all Wills and Deviſes in Writing, made or 
ſtered. to be made and publiſhed, where the Deviſor or Teſtatrix ſnall die, after the ſaid 29th of 
September, of or concerning, or whereby any Honours, Manors, Lands, Tenements or He- 
reditaments in the ſaid Weſt- Riding, may be any ways affected in Law or Equity, may, 
at the Election of the Party or Parties concerned, be regiſtred in ſuch a Manner as herein after 
directed; and that every Deed or Conveyance that ſhall at any Time after any Memorial is 
ſo regiſtred, be made and executed of the Honours, Manors, Lands, Tenements or Here- 
ditaments, or any Part thereof, comprized or contained in any ſuch Memorial, ſhall be ad- 
judged fraudulent and void againſt any ſubſequent Purchaſor or Mortgagee for valuable Con- 
13 unleſs ſuch Memorial thereof ſhall be regiſtred, as by this Act is directed, be- 
fore the Regiſtring the Memorial of the Deed or Conveyance under which ſuch ſubſequent 
Purchaſer or Mortgagee ſhall claim: And that every Deviſe by Will of the Honours, Ma- 
nors, Lands, Tenements or Hereditaments, or any Part thereof, mentioned or contained in 
any Memorial ſo regiſtred as aforeſaid, that ſhall be made and publiſhed after the Regiſtring 
of ſuch Memorial, ſhall be "5 29%. a0 fraudulent and void againſt any ſubſequent Purchaſer or 
Mortgagee for valuable Conſideration, unleſs a Memorial of ſuch Will be regiſtred in ſuch 
Manner as is herein after direted. ED | 
2. And for ſettling and eſtabliſhing a certain Method, with proper Rules and Directions 


Regiſter's Of- 
fice, where ka, - ; 8 8 
to be kept. Tegiſtring ſuch Memorials of and concerning any Honours, Manors, Lands, Tenements and 


Hereditaments, that are ſituate, lying and being within the ſaid Weſt-Riding, ſhall be eſta- 
bliſned and kept in Wałęſield, the neareſt Market- Town to the Center or Middle of the faid 


Weſt-Riding, to be managed and executed by a fit and able Perſon, to be from Time to 


Time elected and appointed in Manner herein after directed, or his ſufficient Deputy, and to 
continue in the ſaid Office ſo . Io he ſhall well demean himſelf therein. 928 
3. And that all Elections of a Regiſter to be made or appointed by Virtue of this Act, ſhall 
=% ded. be performed by ballotting in Manner following, (that is to ſay) All the Freeholders that at 
the Time of any ſuch Election have an Eſtate or Freehold of or in any Lands, Tenements 
and Hereditaments within the ſaid Weſt- Riding, of the yearly Value of 1001. (to. be deter- 
mined by the Oath of the Elector, before the Scrutators herein after mentioned, if any Doubt 
ariſe touching the ſame, which Oath they are hereby impowered to adminiſter) ſhall be Elec- 
tors of the ſaid Regiſter; and that the Juſtices of the Peace for the ſaid Weſt- Riding in that 
Behalf aſſembled, or the major Part of them, ot any five ſuch Juſtices, to be appointed by 
ſuch major Part, ſhall be Scrutators of the Ballot; who ſhall meet on the Day and Place of 
Election, and there in the Preſence of the EleQors ſhall place one or more Glaſs Veſſels to 
be provided for that Purpoſe, into which each Elector preſent ſhall put one open Paper, con- 
taining the Name of ſuch Perſon as he approves of to be Regiſter ; which Papers ſhall be 
taken out again in the Preſence of the ſaid Scrutators, by a Perſon by them in that Behalf ap- 
pointed; and the Name or Names of every Perſon therein, ſhall be once tranſcribed in di- 
ſtinct Columns, and under each Name ſhall be ſet down the Number of their Electors, which 
ſhall be deliberately caſt up by the ſaid Scrutators, and the ſame ſhall be read over in the 
Hearing, and fixed up in the View of the Electors preſent ; and the Perſon upon whom the 
Majority fhall fall ſhall be declared Regiſter, | | | 
4: | | 4. The 


for regiſtring ſuch Memorials as aforeſaid, it is further enacted, That one publick Office for 
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| 4. The Election of the firſt Regiſter to be made at the next General Quarter-Seflions of When choſen. 
the Peace to be holden for the ſaid Weſt Riding, after the Feaſt of Eaſter in 1704, in open | 
Court, on the ſaid ſecond Day of the ſaid Seſſions, between nine in the Morning and three 
in Afternoon. 3 | | N 
5. And when and as often as the ſaid Office ſhall become vacant by the Death, Forfeiture On his Death 
or Surrender of any ſuch Regiſter, the Juſtices of the Peace for the ſaid Weſt-Riding, aſ- when another 
ſembled at the General Quarter- Seſſions of the Peace next after ſuch Vacancy ſhall happen, SE CANE 
or the major Part of them, ſhall in open Court declare the ſaid Vacancy, and by Order of 
the ſame Seſſions ſhall appoint and prefix a certain Day and Time within the Space of one Ca- 
lendar Month, and above three Weeks enſuing the End of ſuch General Quarter-Seſſions, 
for the Electors to aſſemble at Wakefield aforeſaid, to chuſe a fit and able Perſon, in the Man- 
ner aforeſaid, to ſupply the ſaid Vacancy : And to the Intent that all Perſons qualified to be 
Electors may have due Notice of ſuch Vacancy and Time of Election of a ſucceeding Regi- 
ſter, the Clerk of the Peace for the Time being of the ſaid Weſt-Riding ſhall forthwith cauſe 
Copies of ſuch order for the prefixing the Time of ſuch Election, to be delivered to the re- 
| ſpective chief Conſtables of the ſeveral Wapentakes within the ſaid Weſt-Riding, who ſhall 
and hereby are required to publiſh the ſame in full Market in every Market-Town within 
their reſpective Wapentakes, on the next Market-Day after the Receipt thereof, and to affix 
the ſame in the moſt publick Place of Reſort there. | NY 
6. And upon the Death of any ſuch Regiſter, and until another Ele&ion of a Perſon to Who to ſup- 
execute that Office ſhall be made in Manner aforeſaid, the Executors and Adminiſtrators of ply the Va- 
the Regiſter deceaſed, together with the Sureties for the ſaid Regiſter, or their Executors and ©: 
Adminiſtrators, ſhall appoint a proper Perſon to execute the Office of Regiſter, for whoſe 
Demeanor in the Execution of the ſaid Office, the Security given for ſuch Regiſter deceaſed 
_ ſhall be anſwerable. ; . 5 
7. And all and every Memorials fo to be entered or regiſtred ſhall be in Writing, in Vel- How Memo- 
lum or Parchment, and directed to the Regiſter of the ſaid Office; and in Caſe of Deeds and rials ſhall be 
Conveyances, ſhall be under the Hand and Seal of ſome or one of the Grantors, or ſome or 888 2 
one of the Grantees, his or their Guardians or Truſtees, atteſted by two Witneſſes, one where- 5 — 
of to be one of the Witneſſes to the Execution of ſuch Deed or Conveyance; which Witneſs 
ſhall upon his Oath before the ſaid Regiſter, or his Deputy, prove the Signing and Sealing of 
the ſaid Memorial, and the Execution of the Deed or Conveyance mentioned in ſuch Memo- 
rial; and in Caſe of Hills, the Memorials ſhall be under the Hand and Seal of ſome or one Wills, 
of the Deviſees, his or their Guardians or Truſtees, atteſted by two Witneſſes, one whereof 
ſhall be upon his Oath before the ſaid Regiſter, or his Deputy, prove the Signing and Seal- 
ing of ſuch Memorial; which reſpective Oaths the ſaid Regiſter, or his Deputy, is hereby 
impowered to adminiſter. | | 
8. And every Memorial of any Deed, Conveyance or Will, ſhall contain the Day of the Whatthe Me- 
Month and the Year when the Deed, Conveyance or Will bears Date, and the Names and 2 | 
| Additions of all the Parties to ſuch Deed or Conveyance, and of the Deviſor or Teſtatrix of 1 : 
| ſuch Will, and of all the Witneſſes to ſuch Deed, Conveyance or Will, and the Places of 
their Abode; and ſhall expreſs or mention the Honours, Manors, Lands, Tenements and 
 Hereditaments contained in ſuch Deed, Conveyance or Will, and the Names of all the Pa- 
riſhes, Townſhips, Hamlets, Precincts or Extraparochial Places within the ſaid Weſt-Riding, 
Where any ſuch Honours, Manors, Lands, Tenements or Hereditaments are lying or being 
that are given, granted, conveyed, deviſed, or any way affected or charged by any ſuc 
Deed, Conveyance or Will, in ſuch Manner as the ſame are expreſſed or mentioned in ſuch 
Dieed, Conveyance or Will, or to the ſame Effect; and that every ſuch Deed, Conveyance 
and Will, or Probate of the ſame, of which ſuch Memorial is to be regiſtred. as aforeſaid, 
| ſhall be produced to the ſaid Regiſter, or his Deputy, at the Time of entring ſuch Memo- TheRegifter's 


* 4. Ow" . g 


* 


rial, who ſhall endorſe a Certificate on every ſuch Deed, Conveyance and Will, or Probate Certificate tio 


thereof, and therein mention the certain Day, Hour and Time on which ſuch Memorial is be endorſed 
ſo entered and regiſtred, expreſſing alſo in what Book, Page and Number the ſame is en- on the Deeds / 
tred; and that the ſaid Regiſter, or his Deputy, ſhall fign the ſaid Certificate when ſo en- 
dorſed, which Certificate ſhall be taken and allowed as Evidence of ſuch reſpective Regiſtries which ſhall 
in all Courts of Record whatſoever; and that every Page of ſuch Regiſter-Books, and be Evidence 
every Memorial that ſhall be entered therein ſhall be numbered, and the Day of the Month, dee of 
and the Year and Hour, or Time of the Day when every Memorial is regiſtred, ſhall be : 
entered in the Margents of the ſaid Regiſter-Books, and of the ſaid Memorial; and that 
every ſuch Regiſter ſhall keep an Alphabetical Calendar of all Pariſhes, Extraparochial Alphabetical 
Places and Townſhips within the ſaid Weſt-Riding, with Reference to the Number of every Calendar. 
Memorial that concerns the Honours, Manors, Lands, Tenements or Hereditaments in 
every ſuch Pariſn, Extraparochial Place or Townſhip reſpectively, and of the Names of 
En | | Hs the 
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the Parties mentioned in ſuch Memorials; and that ſuch Regiſter ſhall duly file every ſuch 
Memorial in Order of Time, as the ſame ſhall be brought to the ſaid Office, and enter or 
regiſter the ſaid Memorials in the ſame Order that they ſhall reſpectively come to his Hand. 
9. And every ſuch Regiſter, before he enters upon the Execution of the ſaid Office, ſhall | 
be ſworn before the Juſtices of Peace for the ſaid Riding, or any three or more of them that 
ſhall be preſent at his Election, in theſe Words: | | | | 


Regiſter's You fhall truly and faithfully perform and execute the Office and Duty that is directed and re- 
Oath, quired by Af of Parliament in regiſtring Memorials of Deeds, Conveyances and Wills, within the 
Weſt- Riding of the County of York, ſ long as you ſhall continue in the ſaid Office ; and that you 
have not given nor promiſed, directly nor indirefly, nor authorized any Perſon to give or Promiſe, 

any Money, Gratuity or Reward whatſoever, for procuring or ebtaining the ſaid Office for you. 

| | So help you GOD. 


Regiſter's De- 10. And when and as often as the faid Regiſter ſhall appoint any Deputy to execute the 
Puty. ſaid Office, ſuch Deputy ſhall, before he enters upon the Execution thereof, take the ſaid 
Oath appointed to be taken by the Regiſter, before two or more Juſtices of the Peace for 
Regiſter to the ſaid Riding; and every Regiſter at the Time of his being fworn into the faid Office, ſhall 
give Security. alſo enter into a Recognizance with two or more ſufficient Sureties, to be approved of by five 
or more of the Juſtices of the Peace of the ſaid Riding that were preſent at his ſaid Election, 
by Writing under their Hands and Seals, to be regiſtred at the next General Quarter-Seſſions 
of the Peace for the ſaid Riding, of the Penalty of two thouſand Pounds unto her Majeſty, 
her Heirs and Succeſſors, to be taken by the ſame Juſtices of the Peace that approved of his 
Security, conditioned for his true and faithful Performance of his Duty in the Execution of 
his ſaid Office: The ſame to be tranſmitted by the ſame Juſtices of the Peace within one 
Month next after the Date thereof, into the Office of her Majeſty's Remembrancer of the 
Exchequer, there to remain amongſt the Records of the ſaid Court. NE - 
11. Provided that when any Regiſter ſhall die, or ſurrender his Office, and that within 


When Secu- 
4 the Space of three Years from and after ſuch Death or Surrender no Miſbehaviour appears to 


rity to be 


: void. have been committed by ſuch Regiſter in the Execution of his ſaid Office, then and in ſuch 


Caſe, at the End of the ſaid three Years after his Death or Surrender, the faid Recognizance 


| ſhall become void. pon | 1 
12. And it is further enacted, That every ſuch Regiſter, or his ſufficient Deputy, ſhalt 
give due Attendance at his Office every Day in the Week (except Sundays and Holydays) be- 
tween nine and twelve in the Forenoon, and two and five in the Afternoon, for the Diſpatch 
of all Buſineſs belonging to the ſaid Office; and that every ſuch Regiſter or his Deputy, as 
often as required; ſhall make Searches concerning all Memorials that are regiſtred as afore- 

ſaid, and give Certificates concerning the ſame under his Hand, if required by any Perſon. 
What an be 14. And that every ſuch Regiſter ſhall be allowed for the Entry of every ſuch Memorial 
ond for en. as is by this Act directed, the Sum of one Shilling and no more, in Caſe the ſame do not ex- 
tring Memo. ceed 200 Words; but if ſuch Memorial ſhall exceed 200 Words, then after the Rate and 
rials; Proportion of 6 d. an 100 for all the Words contained in ſuch Memorial, over and above the 
and for Cer. firſt 200 Words: And the like Fees for the like Number of Words contained in every Cer- 
tificate or Copy given out of the ſaid Office, and no more; and for every Search in the ſaid 


Attendance in 
the Office. 


tiſicates; 8 
and for Office, one Shilling, and no more. 


Searches. e + TE 
"Pp 14. And that if any ſuch Regiſter, or his Deputy, ſhall negle& to perform his or their 
eee Duty in the Execution of the ſaid Office, according to the Rules and Directions in this Act 
* mentioned, or commit, or ſuffer to be commited, any undue or fraudulent Practice in the 
Execution of the ſaid Office, and be thereof lawfully convicted; that then ſuch Regiſter ſhall 
forfeit his ſaid Office, and pay treble Damages with full Coſts of Suit to every ſuch Perſon. 
or Perſons that ſhall be injured thereby; to be recovered by Action of Debt, Gc. | 
In Vacancy 15. And that the Perſon to be nominated as aforeſaid, vpon the Death of any Regifter, to 
Oath to be execute the ſaid Office during the Time the ſame ſhall be vacant as aforeſaid, fhall, before he 
taken. enter vpon the Execution thereof, take the Oath herein before appointed to be taken by ſuch 
Regiſter and his Deputy, before two or more Juſtices of the Peace for the ſaid Riding : And 
that if ſuch Perſon ſo nominated ſhall be Jawfully convicted of any Neglect, Miſdemeanor, 
or fraudulent Practice in the Execution of the ſaid Office during ſuch Vacancy, he ſhall be 
liable to pay treble Damages, with full Coſts of Suit, to every Perſon that ſhall be injured 
thereby; to be recovered as aforeſaid. EET | oo 


16. Provided 
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1656. Provided that this Act ſhall not extend to any Copyhold Eſtates, or to any Leaſes Copy hold or 
at a Rack-Rent, or to any Leaſe not exceeding one and twenty Years, where the actual Poſ- 33 
| ſeſſion. and Occupation goeth along with the Leaſe. : 
17. Provided that where there are more Writings than one for making and perfecting any Manors, &e. 
| Conveyance or Security which do name, mention, or any ways affect or concern the ſame . Peg 
| Honours, Manors, Lands, Tenements or Hereditaments, it ſhall be a ſufficient Memorial Memorial, 
and Regiſter thereof, if all the ſaid Honours, Manors, Lands, Tenements and Heredita- H. 
ments, and the Pariſhes, Townſhips, Hamlets, or Extraparochial Places where the ſame 
lie, be only once named or mentioned in the Memorial, Regiſter and Certificate of any one 
of the Deeds or Writings made for the Perfecting of ſuch Conveyance or Security; and that 
the Dates of the Reſt of the ſaid Deeds or Writings relating to the ſaid Conveyance or Secu- 
rity, with the Names and Additions of the Parties and Witneſſes, and the Places of their 
Abodes, be only ſet down in the Memorials, Regiſters and Certificates of the ſame, with a 
Reference to the. Deed or Writing whereof the Memorial is ſo regiſtred, that contains or 
expreſſes the Parcels mentioned in all the ſaid Deeds, and Directions how to find the Re- 
giſtring of the ſame. _ * 1 
18. And that a Memorial of ſuch Deeds, Conveyances and Wills, as ſhall be made and Deeds made 
executed, or publiſhed in Londen, or in any other Place not within forty Miles of the ſaid pr ers od 
Weſt-Riding, which do or may concern or affect any Honours, Manors, Lands, Tene- br. Wb 
ments or Hereditaments in the ſaid Weſt-Riding, ſhall be entred or regiſtred by the afore- Riding, how 
ſaid Regiſter, or his Deputy, in Caſe an Affidavit ſworn before any one of the Judges at tobe regiſtred. 
Weſtminſter, or a Maſter in Chancery, be brought with the ſaid Memorial to the ſaid Regi- 
ſter, or his Deputy, wherein one of the Witneſſes to the Execution of ſuch Deeds and Con- 
veyances ſhall ſwear he or ſhe ſaw tie ſame executed, and the Memorial ſigned and ſealed 
as aboveſaid, or wherein one of the Witneſſes to the Memorial of any Will ſhall ſwear he or 
ſhe ſaw ſuch Memorial ſigned and ſealed as aboveſaid; and the ſame ſhall be a ſufficient 
Authority to the ſaid Regilter, or his Deputy, to give the Party that brings ſuch Memorial 
and Affidavit a Certificate of the Regiſtring ſuch Memorial; which Certificate ſigned by the 
ſaid Regiſter, or his Deputy, ſhall be taken and allowed as Evidence of the Regiſtries of the 


ſame Memorials in all Courts of Record whatſoever. 


19. And that if any Perſon or Perſons ſhall at any Time forge or counterfeit any ſuch Of forging | * 


Memorial or Certificate as are herein before mentioned and directed, and be thereof lawfully — 
convicted, ſuch Perſon or Perſons ſhall incur and be liable to the Penalties in Stat. of 5 En. 
againſt all Forgers of falſe Deeds and Writings: And that if any Perſon or Perſons ſhall at any Penalty on 
Time forſwear himſelf before the ſaid Regiſter, or his Deputy, or before any Judge or Ma- Perſons for- 
ſter in Chancery, in any of the Caſes aforeſaid, and be thereof lawfully convicted, ſuch Per- e 
ſon or Perſons ſhall incur and be liable to the ſame Penalties as if the ſame Oath had been 4 


made in any of the Courts of Record at Weſtminſter. 


20. Provided that all Memorials of Wills that ſhall be regiſtred in Manner as aforeſaid Memorials of 
Wills when to 


within the Space of ſix Months after the Death of every reſpective Deviſor or Teſtatrix dying 3 
in England, Wales, and Town of Berwick upon Tweed, or within the Space of three Years . 
after the Death of every reſpective Deviſor or Teſtatrix dying upon or in any Parts beyond 
the Seas, ſhall be as valid and effectual againſt ſubſequent Purchaſers, as if the ſame had 

been regiſtred immediately after the Peath of ſuch reſpective Deviſor or Teſtatrix. a 
21. Provided that in caſe the Deviſee, or Perſon or Perſons intereſted in the Honours, Of Wills con- 
Manors, Lands, Tenements or Hereditaments deviſed by any ſuch Will as aforeſaid, by veiled. 
reaſon of the conteſting ſuch Will, or other inevitable Difficulty, without his, her or their = 
- wilful Neglect or. Default, ſhall be diſabled to exhibit a Memorial for the Regiſtry thereof 
within the reſpective Times herein before limited; then and in ſuch Caſe the Regiſtry of the 
Memorial within the Space of ſix Months next after his, her or their Attainment of ſuch 
Will, or a Probate thereof, or Removal of the Impediment, whereby he, ſhe or they are 

- diſabled or hindred to exhibit ſuch Memorial, ſhall-be a ſufficient Regiſtry within the Mean- 
ing of this Act. | pe : | 
22. And no Member of Parliament for the Time Being ſhall be capable of being choſen 5 is not to 
Regiſter, or of executipg by himſelf, or any other Perſon, the ſaid Office; or have, take ** "pier. 
or receive any Fee, or other Profit whatſoever, for or in Reſpect thereof: Nor ſhall any 
Regiſter, or his Deputy for the Time Being, be capable of being choſen a Member to ſerve 
in Parliament. 5 | | | ; 
23. This Act ſhall be taken as a publick Act; and all Judges and Juſtices are hereby re- Publick Act. 
quired as ſuch to take Notice thereof, without ſpecial. Pleading the ſame. | 


An Abridgment of the Statute 6 Ann. c. 35. For the publick Regiſtring of all Deeds, 
“ Conveyances, Wills, and other Incumbrances that ſhall be made of or that may affect any 
Vol. I. 8 6 B e HFonours, 
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402 Vegiſtring Deeds. 
„ Honours, Manors, Lands, Tenements or Hereditaments within the Eaſt-Riding of the 
% County of York, or the Town and County of the Town of Kingſton upon Hull, after tlie 
* nine and twentieth Day of September 1708. and for rendring the Regiſter in the Weſt— 
“ Riding more compleat.” 5 | ; 
Eaſt Riding This Statute recites, That whereas the Lands in the Eaſt-Riding of the County of York, 
in Tork/ire. and in the Town and County of the Town of Kingſton upon Hull, are generally Freehold, 
which may be ſo ſecretly transferred or conveyed from one Perſon to another, that ſuch as 
are ill-diſpoſed have it in their Power to commit Frauds, and frequently do ſo, by Means 
whereof ſeveral Peaſons (who through many Years Induſtry .in their Trades and Employ- 
ments, and by great Frugality, have been enabled to purchaſe Lands, or to lend Monies on 
Land Security) have been undone in their Purchaſes and Mortgages, by prior and ſecret 
Conveyances and fraudulent Incumbrances, and not only themſelves but their whole Families 
thereby utterly ruined: For Remedy whereof, (at the humble Requeſt of the Juſtices of the 
Peace, Gentlemen and Freeholders of the ſaid Eaſt-Riding, and of the ſaid Town and 
County of the Town of Kingſton upon Hull) It is enacted, | = 
A Memorial 1. That a Memorial of all Deeds and Conveyances, which after the 29th of September 
to be regiſlred. 1708. ſhall be made and executed, and of all Wills and Deviſes in Writing made, or to be 
made and publiſhed, where the Deviſor or Teſtatrix ſhall die, after the ſaid nine and 
twentieth Day of September, of or concerning, and where by any Honours, Manors, Lands, 
Tenements or Hereditaments in the ſaid Eaſt-Riding, or in the ſaid Town and County of 
the Town of Kingſton upon Hull, may be any ways affected in Law or Equity, may be re- 
giſtred in ſuch Manner as herein after directed; and that every ſuch Deed or Conveyance 
that ſhall at any Time after the ſaid nine and twentieth Day of September be made and exe- 
cuted, ſhall be adjudged fraudulent and void againſt any ſubſequent Purchaſer or Mortgagee | 
for valuable Conſideration, unleſs ſuch Memorial thereof be regiſtred, as by «his Act is di- 
rected, before the Regiſtring of the Memorial of the Deed or Conveyance under which ſuch 
ſubſequent Purchaſer or Mortgagee ſhall claim: And that every ſuch Deviſe by Will ſhall 
be adjudged fraudulent and void againſt any ſubſequent Purchaſer or Mortgagee for a va-* 
luable Conſideration, unleſs a Memorial of ſuch Will be regiſtred in ſuch Manner as is 


herein after directed. | 


Method for 2. And for ſettling and eſtabliſhing a certain Method, with proper Rules and Directions 


a for Regiſtring ſuch Memorials as aforeſaid, it is further enacted, That one publick Office 
og emo; for Regiſtring ſuch Memorials of and concerning any Honours, Manors, Lands, Tene- 
| ments and Hereditaments, that are ſituate, lying and being within the ſaid Eaſt-Riding, or 
the ſaid Town and County of the Town of King/ton upon Hull, ſhall, (at the publick Charge 

of the ſaid Eaſt-Riding, to be raiſed by the Juſtices of the Peace thereof at their General 
Quarter-Seſſions of the Peace, in ſuch Manner as they are impowered to raiſe Money for the 

Where Re. Repairs of Publick or County Bridges) be erected and eſtabliſhed at Beverley, the neareſt 
giſter-Office Market-Town to the Center or Middle of the ſaid Eaſt-Riding, to be managed and executed 
to be. by a fit and able Perſon, to be from Time to Time elected and appointed in Manner herein 
| after directed, or his ſufficient Deputy, and ſo continue in the ſaid Office for ſo long Time 
as he ſhall well demean himſelf therein. | | FCN 55 
Regiſter, how 3. And it is further enacted, That all Elections of a Regiſter to be made or appointed by 
elected. Virtue of this Act, ſhall be performed by balloting in Manner following; that is to ſay, 
All the Freeholders that at the Time of any ſuch Election have an Eſtate of Freehold of or 

in any Lands, Tenements or Hereditaments within the ſaid Eaſt-Riding, and the ſaid Town 

and County of the Town of King fton upon Hull, or in either of them, of the yearly Value 
of one Hundred Pounds, to be determined by the Oath of the Elector, before the Scrutators 

herein after mentioned, if any Doubt ariſe touching the ſame, ſhali be Electors of the ſaid 

Regiſter z and that the Juſtices of the Peace for the ſaid Eaſt- Riding, in that Behalf aſ- 
ſembled, or the major Part of them, or any five of ſuch Juſtices, to be appointed by ſuch 

major Part, ſhall be Scrutators of the Ballot, who ſhall meet on the Day and Place of 

Election, and there in the Preſence of the Electors ſhall place one or more Glaſs Veſſels, to 
be provided for that Purpoſe, into which each Elector preſent ſhall put one open Paper, 

containing the Name of ſuch Perſon as he approves of to be Regiſter; which Papers ſhall 

be taken out again in the Preſence of the ſaid Scrutators, by a Perſon by them in that Behalf 
appointed; and the Name or Names of every Perſon therein ſhall be once tranſcribed in 

diſtin Columns, and under each Name ſhall be ſet down the Number of their Electors, 

which ſhall be deliberately caſt up by the ſaid Scrutators, and the fame thall be read over 

in the Hearing, and fixed up in the View of the Electors then preſent, and the Perſon upon 

whom the Majority ſhall fall ſhall be declared Regiſter. 8 80 


4. The 
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4. The Election of a Perſon to be the firſt Regiſter ſhall be made at Beverley aforeſaid, Time and 
upon the 13th of 7uly in the ſaid Year 1708. in open Court, between Nine in the Morning Place of 
and Three in the Afternoon, | = Election. 
5. When and as often as the ſaid Office ſhall become vacant by the Death, Forfeiture or On Regiſter's 
Surrender of any ſuch Regiſter, the Juſtices of the Peace for the ſaid Eaſt-Riding, aſſembled Death another 
at the General Quarter-Seſſion of the Peace next after ſuch Vacancy ſhall happen, or the to be choſen. 
major Part of them, ſhall in open Court declare the ſaid Vacancy, and by Order of the ſame. 
Seſſions ſhall appoint and prefix a certain Day and Time within the Space of one Kalendar 
Month, and above three Weeks enſuing the End of ſuch General Quarter-Seſſions, for the 
Electors to aſſemble at Beverley aforeſaid, to chuſe a fit and able Perſon in the Manner afore- 


— — 


faid to ſupply the ſaid Vacancy: And to the Intent that all Perſons qualified to be Electors . 


may have due Notice of ſuch Vacancy and Time of Election of a ſucceeding Regiſter, the 
Clerk of the Peace for the Time being for the ſaid Eaſt-Riding, ſhall forthwith cauſe Copies 
of ſuch Order, for the prefixing the Time of ſuch Election, to be delivered to the reſpective 
chief Conſtables of the ſeveral Wapentakes within the ſaid Eaſt-Riding, who ſhall and are 
hereby required to publiſh the ſame in full Market in every Market-Town within their re- 
ſpective Wapentakes on the next Market-Day after the Receipt thereof, and to affix the 
ſame in the moſt publick Place of Reſort there. 


6. And every ſuch Regiſter, before he enters upon the Execution of the ſaid Office, ſhall Who ſhall be 


be ſworn before the Juſtices of the Peace for the ſaid Riding, or any three or more of them ſworn. 
that ſhall be preſent at his Election, in theſe Words: ns 


Du ſhall truly and faithfully perform and execute the Office and Duty that is directed and re- Regilter's 
quired by you to be done by AF of Parliament, intitled, An A# for the publick Regiſtring of all Oath. 
Deeds, Conveyances, Wills, and other Incumbrances that ſhall be made of, or that may affect 
any Honours, Manors, Lands, Tenements or Hereditaments within the Eaſt-Riding of the County 
of York, or the Town and County of the Town of Kingſton upon Hull, after the nine and 
twentieth Day of September one Thouſand ſeven Hundred and eight; and that you have not given 
or promiſed, direfly or indirectly, nor authorized any Perſon to give or promiſe any Money, Gratuily 
or Reward whatſoever, for procuring or obtaining the ſaid Office for you. | 
„55 | | So help you God. 


7. And when and as often as the ſaid Regiſter ſhall appoint any Deputy to execute the ſaid Regiſter's De: 
Office, ſuch Deputy ſhall, before he enters upon the Execution thereof, take the ſaid Oath h *2 take 


appointed to be taken by the ſaid Regiſter, before two or more of the Juſtices of the Peace 8 


for the ſaid Riding. 


8. And upon the Death of any ſuch Regiſter, and until another Election of a fit Perſon Who to exe? 


to execute that Office, ſhall be made in Manner aforeſaid, the Executors and Adminiſtrators cute the Office 
of the Regiſter deceaſed, together with the Sureties for the ſaid Regiſter, or their Executors on Vacancy. 
or Adminiſtrators, ſhall appoint a proper Perſon to execute the Office of Regiſter, for whoſe 
| Demeanor in the Execution of the ſaid Office, the Security given for ſuch Regiſter deceaſed 

ſhall be anſwerable. 5 3 

9. The Perſon to be appointed as aforeſaid, upon the Death of any Regiſter, to execute To take the 
the ſaid Office during the Time the ſame ſhall be vacant as aforeſaid, ſhall, before he enters faid Oath. 
upon the Execution thereof, take the Oath herein before appointed to be taken by ſuch Re- 


giſter and his Deputy, before two or more Juſtices of the Peace for the ſaid Riding; and Penalties on 


if ſuch Perſon ſo appointed ſhall be lawfully convicted of any Neglect, Miſdemeanor, or Negleds. 
fraudulent Practice in the Execution of the ſaid Office during ſuch Vacancy, he ſhall be 
liable to pay treble Damages, with full Coſts of Suit, to every Perſon that ſhall be injured 
thereby, to be recovered as is herein after directed. . 


10. All and every Memorial ſo to be entred and regiſtred ſhall be put into Writing, in How Memo - 


rials ſhall be 


Vellum or Parchment, and brought to the ſaid Office; and in Caſe of Deeds and Con- er ee, 


veyances, ſhall be under the Hand and Seal of ſome or one of the Grantors, or ſome or 
one of the Grantees, his or their Heirs, Executors or Adminiſtrators, Guardians or Truſtees, 

atteſted by two Witneſſes, one whereof to be one of the Witneſſes to the Execution of ſuch 
| Deed or Conveyance; which Witneſs ſhall upon his Oath before the ſaid Regiſter, or his 
Deputy, prove the Signing and Sealing of ſuch Memorial, -and the Execution of the Deed 
or Conveyance mentioned in ſuch Memorial; and in Caſe of Wills, the Memorials ſhall 
be under the Hand and Seal of ſome or one of the Deviſees, his or their Heirs, Executors 
or Adminiſtrators, Guardians or Truſtees, atteſted by two Witneſſes, one whereof ſhall, 
upon his Oath before the ſaid Regiſter, or his Deputy, prove the Signing and Sealing of 
ſuch Memorial. ' 5 | | | 


I 1. Every 


464 Negiſtring Deeds. 
What every 11. Every Memorial of any Deed, Conveyance or Will, ſhall contain the Day of the 
3 Month and the Year when ſuch Deed, Conveyance or Will bears Date, and the Names and 
an contain. Additions of al! the Parties to ſuch Deed, Conveyance or Will, and the Places of their 
Abode; and ſhall expreſs or mention the Honours, Manors, Lands, Tenements and Heredi- 
taments contained in ſuch Deed, Conveyance or Will, and the Names of all the Pariſhes, 
Townſhips, Hamlets, Precincts or Extraparochial Places within the ſaid Eaſt-Riding, and 
the ſaid Town and County of the Town of King/iou upon Hull, or either of them, where 
any ſuch Honours, Manors, Lands, Tenements or Hereditaments are lying or being, that are 
given, granted, conveyed, deviſed, or any way affected or charged by any ſuch Deed, Con- 
veyance or Will, in ſuch Manner as the ſame are expreſſed or mentioned in ſuch Deed, 
£ Conveyance and Will, or to the ſame Effect; and that every ſuch Deed, Conveyance and 
Will, or Probate of the ſame, of which ſuch Memorial is fo to be regiſtred as aforeſaid, 
ſhall be produced to the ſaid Regiſter, or his Deputy, at the Time of entring ſuch Memorial, 
Certificate of who ſhall indorſe a Certificate on every ſuch Deed, Conveyance and Will, or Probate thereof, 
regiſtring Me- and therein mention the certain Day, Hour and Time on which ſuch Memorial is ſo entred 
morial. or regiſtred, expreſſing alſo in what Book, Page and Number the ſame is entered; and the 
ſaid Regiſter, or his Deputy, ſhall ſign the ſaid Certificate when ſo endorſed, which Certi- 
ficate ſhall be taken and allowed as Evidence of ſuch reſpective Regiſtries in all Courts of 
Record whatſoever ; and every Page of ſuch Regiſter-Books, and every Memorial that ſhall 
be entred therein, ſhall be numbred, and the Day of the Month, and the Year and Hour, 
or Time of the Day when every Memorial is regiſtred, ſhall be entered in the Margents of 
Alphabetical the ſaid Regilter-Books, and of the ſaid Memorial; and that every ſuch Regiſter ſhall keep 
Kalender. an Alphabetical Kalendar of all Pariſhes, Extraparochial Places and Townfhips within the 
ſaid Eaſt-Riding, and the ſaid Town and County of the Town of Ring ſton upon Hull, with 
Reference to the Number of every Memorial that concerns the Honours, Manors, Lands, 
Tenements or Hereditaments in every ſuch Pariſh, Extraparochial Place or Townſhip re- 
ſpectively, and of the Names of the Parties mentioned in ſuch Memorials; and that ſuch 
Regiſter ſhall duly file every ſuch Memorial in Order of Time, as the ſame ſhall be brought 
to the ſaid Office, and enter or regiſter the ſaid Memorials in the ſame Order that they ſhall 
| reſpectively come to his Hand. 5 „5 KS | | 
Of Memorials 19, And that a Memorial of ſuch Deeds, Conveyances and Wills, as ſhall be made and 
made in Lan- executed, or publiſhed in London, or in any other Place not within forty Miles of the ſaid 
3 Eaſt-Riding, which do or may concern or abet any Honours, Manors, Lands, Tenements 
Lands, Sc. or Hereditaments in the ſaid Eaſt-Riding, or the ſaid Town and County of the Town of 
in the Eaſt- King ton upon Hull, ſhall be entred and regiſtred by the aforeſaid Regiſter, or his De- 
Riding. puty, in Caſe an Affidavit ſworn before one of the Judges at Weſtminſter, or a Maſter 
in Chancery, ordinary or extraordinary, be brought with the ſaid Memorial to the ſaid Re- 
giſter, or his Deputy, wherein one of the Witneſſes to the Execution of ſuch Deeds and 
Conveyances ſhall ſwear he or ſhe ſaw the ſame executed, and the Memorial figned and 
ſealed as aforeſaid ; and the ſame ſhall be a-ſufficient Authority to the ſaid Regiſter, or his 
Deputy, to give the Party that brings ſuch Memorial and Affidavit a Certificate of the Re- 
giſtring ſuch Memorial; which Certificate ſigned by the ſaid Regiſter, or his Deputy, ſhall 
be taken and allowed as Evidence of the Regiſtries of the ſame Memorials in all Courts of 
Record whatſoever. _ 5 3 WE oe: 
How Memo- 13. Provided that where there are more Writings than one for making and perfecting 
rien 7 any Conveyance or Security which do name, mention, or any ways affect or concern the 
e eee ſame Honours, Manors, Lands, Tenements or Hereditaments, it ſhall be a ſufficient Me- 
reyance. morial and Regiſter thereof, if all the ſaid Honours, Manors, Lands, Tenements or Here- 
ditaments, and the Pariſhes, Townſhips, Hamlets, or Extraparochial Places wherein the 
ſame lie, be only once named or mentioned in the Memorial, Regiſter and Certificate of any 
one of the Deeds or Writings made for the Perfecting of ſuch Conveyance or Security; and 
that the Dates of the Reſt of the ſaid Deeds or Writings relating to the ſaid Conveyance or 
Security, with the Names and Additions of the Parties and Witneſſes, and the Places of 
their Abodes, be only ſet down in the Memorials, Regiſters and Certificates of the ſame, 
with a Reference to the Deed or Writing whereof the Memorial is ſo regiſtred, that contains 
or expreſſes the Parcels mentioned. in all the ſaid Deeds, -and. DireCtions how to find the Re- 
giſtring the ſame, Y | 7s | | | 
Memorials of 14. Provided alſo that all Memorials of Wills that ſhall be regiſtred in Manner as afore- 
b. leich“ faid within fix Months after the Death of every reipective Deviſor or Teſtatrix dying within 
ededtteg the Kingdom of Great Britain, or within three Years after every reſpective Deviſor or Teſ- 
| tatrix dying upon or in any Parts beyond the Seas, ſhall be as valid and effectual againſt 
| ſubſequent Purchaſers, as if the ſame had been regiſtred immediately after the Death of 
ſuch reſpective Deviſor or Teſtatrix. 5 | | 


af 


15. Pro- 
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15. Provided always that in Caſe the Deviſee, or Perſon or Perſons intereſted in the Ho- Of Wills con- 
nours, Manors, Lands, Tenements or Hereditaments deviſed by any ſuch Will as aforeſaid, teſted. 
by Reaſon of the conteſting ſuch Will, or other inevitable Difficulty, without his, her or 
their wilful Neglect or Default, ſhall be diſabled to exhibit a Memorial for the Regiſtry there- 
of within the reſpective Times herein before limited; and that a Memorial ſhall be entered 
in the ſaid Office of ſuch Conteſt or other Impediment within the Space of fix Months after 
the Deceaſe of ſuch Deviſor or Teſtatrix who ſhall die within the Kingdom of Great Britain, 
or within the Space of three Years next after the Deceaſe of ſuch Perſon who ſhall die upon 
or beyond the Seas; then and in ſuch Caſe the Regiſtry of the Memorial of ſuch Will with- 
in ſix Months next after his, her or their Attainment of ſuch Will, or a Probate thereof, or 
Removal of the Impediment, whereby he, ſhe or they are diſabled or hindred to exhibit ſuch 
Memorial, ſhall be a ſufficient Regiſtry within the Meaning of this Act. . 

16. And whereas by an Act of Parliament made in the 27th Year of the Reign of King Recital of 
Henry the 8th, intitled, An Act for Inrolments of Bargains and Sales, it is enacted, That no Stat. 25 H. 8: 
| Manors, Lands, Tenements or other Hereditaments, ſhall paſs, alter or change from one to 
another, whereby any Eſtate of Inheritance or Freehold ſhall be made by Reaſon only of any 
Bargain and Sale thereof, except the ſaid Bargain and Sale be made by Writing indented; 11 
ſealed and inrolled in one of the King's Courts of Record at Weſtminſter, or elſe within the ſame ue 
County or Counties where the ſame Manors, Lands, Tenements or Hereditaments ſo bar- 8 
gained and ſold lie or be, before the Cuſtos Rotulorum, and two Juſtices of the Peace, and Hl 
the Clerk of the Peace of the ſame County or Counties, or two of them at the leaſt, whereof 1 
the Clerk of the Peace to be one; which Act hath been found by Experience to be of little And is Efect BY. 
or no Uſe within the ſaid Eaſt-Riding, or the ſaid Town and County of the Town of Kingſton in the Eaſt- 4 (| 
upon Hull, for that the Clerks of the Peace thereof reſpectively for the Time being, who Riding. | 
have the Keeping of the ſaid Inrolments within the ſaid reſpective Places, are not by the ſaid ; 1 
Act injoined to give any Security for the ſafe Keeping, nor under any Penalty for the negli- | ml. 
gent Keeping of the ſaid Inrolments; nor is there by the ſaid Act any certain Place appoint- 9 
ed for the Keeping thereof: And whereas by this preſent Act a public Office is intended to pablick Of. : 1 
be erected and eſtabliſhed at Beverly aforeſaid, at the publick Charge of the ſaid Eaſt-Riding; ce, where iy 
for Regiſtring and ſafe Keeping Memorials of all Deeds, Conveyances and Wills as aforeſaid, to be erected, 
and a publick Regiſter to be choſen, who, according to the Directions hereafter mentioned; | 
is to give ſufficient Security for the due Execution of the ſaid Office : For rendring therefore bo 
the ſaid Act made in the 27th of King Henry the 8th more effectual and beneficial to the In- 0 
habitants of the ſaid Eaſt-Riding, and of the Town and County of the Town of Kingſton upon | | 1 
Hull, it is further enacted, that after the ſaid 29th Day of September 1708. all Bargains and O . folliz | il 
Sales of any Manors, Lands, Tenements and Hereditaments, fituate, lying and being with- Lands at 355 4 | 
in the ſaid Eaſt-Riding, or the ſaid Town and County of the Town of Kingſton upon Hull, wwrly. © 1 
which ſhall be inrolled by the ſaid Regiſter, or his Deputy for the Time being, in the ſaid in 
publick Office at Beverley, ſhall be as good, effectual and available, to all Intents and Pur- 1 
| Poſes whatſoever, as if the ſame had been inrolled in one of the Queen's Courts of Record at | AF 
Weſtminſter, or before the Cuſtos Rotulorum, and two Juſtices of the Peace, and Clerk of the 

Peace of the ſaid Eaſt-Riding, or of the ſaid Town and County of the Town of King ſton upon 
Hull, or two of them, according to the aforeſaid Act of the 27th of King Henry the 8th, or 
any other Act now in Force: And one or more Juſtice or Juſtices of the Peace of the ſaid 
Riding for theTime being ſhall have Power to take and enter an Acknowledgment of the Bar- 
gainor, if but one, or one of the Bargainors, if more, in ſuch Bargains and Sales; and the 
ſaid Regiſter, or his Deputy for the Time being ſhall well and ſufficiently inrol by ingroſſing 
in Parchment Books all ſuch Bargains and Sales as ſhall for that Purpoſe be acknowledged as 
aforeſaid ; and ſhall indorſe a Certificate on ſuch Bargains and Sales of the Times of inrolling 
thereof, and ſign the ſame, and the Books thereof ſhall ſafely keep in the ſaid publick Office, 
there to remain upon Record amongſt the Memorials of Deeds there regiſtred. | 

17. And that all Deeds of Bargain and Sale ſo inrolled in the ſaid public or Regiſter-Office Certificate of 
as aforeſaid, which ſhall appear to be ſo inrolled by an Indorſement or Certificate on the ſaid Deeds tegi- Ki 
Deeds of Bargain and Sale, ſigned by the ſaid Regiſter, or his Deputy; and that all Copies red to be * 

of the Inrolments thereof remaining on Record in the ſaid Regiſter- Office ſhall be allowed EY * 
in all Courts where ſuch Bargains and Sales, or Copies, ſhall be produced, to be as good and 
ſufficient Evidence as any Bargains and Sales inrolled in any of the Courts at Weſtminſter, and 
the Copies of the Inrolments thereof. | © = INN 

18. And that every ſuch Inrolment of every ſuch Deed in the ſaid Regiſter-Office as Inrolment to 
aforeſaid, ſhall be deemed and adjudged to be the Entring of a Memorial thereof purſuant be deemed the 
to this Act, and ſhall have the ſame Force and Effect upon the Eſtate therein mentioned, in Entring the 

TOs i: SER bo N Relation Memorial. 
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Relation to all ſubſequent Deeds, Conveyances and Wills, and to all othiv ee and Pur- 
poſes, as if a Memorial of ſuch inrolled Deed had been entered in the ſaid. Regiſter-Office as 


aforeſaid purſuant to this Act. 


Judgments, 19. And that no Judgment, Statute or Recognizance (other than ſuch as ſhall be entred 


&c. when to into in the Name and upon the proper Account of her Majeſty, her Hirs and Succeſſors) 
= rg which ſhall be obtained or entered into after the ſaid 29th of September in the ſaid Year 1708. 
ſhall affect or bind any Honours, Manors, Lands, Tenements or Hereditaments, ſituate, ly- 


Riding. 
mp ing and being in the ſaid Eaſt-Riding, or in the ſaid Town and County of the Town of Xing- 


ſton upon Hull, but only from the Time that a Memorial of ſuch Judgment, Statute or Re- 


cognizance, ſhall be entred at the ſaid Regiſter-Office, expreſſing and containing, in Caſe of 


ſuch Judgment, the Names of the Plaintifis, and the Names and Additions therein of the 


Memorials of Defendants, the Sums thereby recovered, and the Times of the Signing thereof; and in Caſe 


Judgments of Statutes and Recognizances exprefling and containing the Date of ſuch Statute or Recog- 
what to con- nizance, the Names and Additions of the Cognizors and Cognizees therein, and for what 


bein, Sc. Gums, and before whom the ſame were acknowledged; and that in order to the Making and 


Entry of ſuch Memorials, Judgments, Statutes and Recognizances as aforeſaid, the Party and 
Parties deſiring the ſame, ſhall produce to and leave with the ſaid Regiſter, or his Deputy 
to be filed in the ſaid publick or Regiſter-Office, a Memorial of ſuch Judgment, Statute or 
Recognizance, ſigned by the proper Officer, or his Deputy, who ſhall ſign ſuch Judgment, or 
his Succeſſor in the ſame Office, or by the proper Officer in whoſe Office ſuch Statute or Re- 
cognizance ſhall. be inrolled, together with an Affidavit, ſworn before one of the Judges at 


Weſtminſter, or a Maſter in Chancery, that fuch Memorial was duly ſigned by the Officer 


whoſe Name ſhall appear to be thereunto fer, which Memorial ſuch reſpective Officer is here- 


by required to give ſuch Plaintiff or Plaintiffs, Cognizee or Cognizecs, or his, her or their 


Executors or Adminiſtrators, or Attorney, or any of them, he, ſhe or they paying fo 

ſame the Sum of one Shilling, and no more. : 1 ED Pay iss 8 
Regiſter to 20. And that the ſaid Regiſter, or bis Deputy, ſhall make an Entry, and likewiſe (if re- 
enter the Me- quired) ſhall give a Certificate in Writing under is Hand, teſtified by — credible Wit els 


morial and | every ſuch Memorial of any Judgment, Statute or Recognizance brought to him to be ſo 


give a Certi- b 7 : . x 
Beate: regiſtred as aforeſaid, and therein mention the certain Day on which ſuch Memorial is ſo re- 


giltred or entred, - expreſſing alſo in what Book, Page and Number the ſame is entred. 


21. And that every ſuch Regiſter ſhall be allowed, for the Entry of every ſuch Memorial 


Fees for en as is by this Act directed, the Sum of one Shilling, and no more, in Caſe the ſame do rot 


0 5 . 
1 exceed 200 Words; but if ſuch Memorial ſhall exceed 200 Words, then after the Rate and 


rials. 26 * 
Proportion of 6d. a 100 for all the Words contained in ſuch Memorial, over and above the 


firſt 200 Words: And the like Fees for the like Number of Words contained in every ſuch 
Bargain and Sale as aforeſaid ; and in every Certificate or Copy given out of the ſaid Office 
and no more; and for every Search in the ſaid Office, one Shilling, and no more. 


Attendance at 


to the ſaid Office; and that every ſuch Regiſter, or his Deputy, as often as required, ſhall 
make Searches concerning all Memorials that are regiſtred as aforeſaid, and give Certificates 


concerning the ſame under his Hand (if required by any Perſon) teſtified by two credible Wit- 


neſſes. 


Regiſter to 


give Security. ſaid, ſhall enter into a Recognizance with two or more ſufficient Sureties (to be approved of 


by five or more of the Juſtices of the Peace of the ſaid Riding that were preſent at his Elec- 
tion, by Writing under their Hands and Scals, to be regiſtred at the next General Quarter- 
Seſſions of the Peace for the ſaid Riding) of the Penalty of two thouſand Pounds unto her 
Majeſty, her Heirs and Succeſſors, to be taken by the ſame Juſtices of the Peace that ap- 
proved of his Security, conditioned for his truc and faithful Performance of his Duty in he 
Execution of his ſaid Office, in all Things directed and required by this Act: The ſame to 
be —.— by _ s Juſtices of the Peace within one Month next after the Date thereof 
into the Office of her Majeſty's Remembrancer of the E TY a CO 
the Records of the ſaid Got. ; : Exchequer, there to remain amongſt 
Penalty on 24. That if any ſuch Regiſter, or his Deputy, ſhall neglect to perform his or their Duty 
Neglect of in the Execution of the ſaid Office, according to the Rules and Directions in this Act men- 
Duty. tioned, or commit, or ſuffer to be committed, any undue or fraudulent Practice in the Exe- 
cution of the ſaid Office, and be thereof lawfully convicted, then ſuch Regiſter hall 8 
his ſaid Office, and pay treble Damages With full Coſts of Suit to every ſuch Perſon or Per— 

| . re 28 PE ſons 


22. And that every ſuch Regiſter, or his ſufficient Deputy, ſhall give due Attendance at 
the Office. his Office every Day in the Week (except Sundays and Holidays) . nine and es «4 
the Forenoon, and two and five in the Afternoon, for the Diſpatch of all Buſineſs belonging 


23. And that every Regiſter, at the Time of his being ſworn into the ſaid Office as afore- 


c 
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ſons as ſhall be injured thereby; to be recovered by Action of Debt, Sc. in any of her Ma- il 
jeſty's Courts of Record at Weſtminſler. | | 14 
25. Provided nevertheleſs, that when any Regiſter dies, or ſurrenders his Office, and that yy. Recos- i 
within the Space of three Years after his Death or Surrender no Miſbehaviour appears to be nizance to be 30 
committed by ſuch Regiſter in the Execution of the ſaid Office, then at the End of the ſaid void. " 
three Years after his Death or Surrender, the ſaid Recognizance ſo entered into by him ſhall 75 1 

become void and of none Effect to all Intents and Purpoſes. | . : : | 
26. That if any Perſon or Perſons ſhall at any Time forge or counterfeit any Entry of the of forging | 

| Acknowledgment of any Bargainor in any ſuch Bargain and Sale as aforeſaid, or any ſuch Entry. 1 'Y 
Memorial, Certificate or Indorſement as is herein mentioned or directed, and be thereof law- 4 | 
fully convicted, ſuch Perſon or Perſons ſhall incur and be liable to ſuch Pains and Penalties, | 4 
as in and by an Act made in the fifth Year of Queen Elizabeth, intitled, An Af againſt For- 

gers of falſe Deeds and Writings, are impoſed upon Perſons for forging and publiſhing of falſe 4 

Deeds, Charters or Writings ſealed, Court- Rolls or Wills, whereby the Freehold or Inheri- 11 
tance of any Perſon or Perſons, of, in or to any Lands, Tenements or Hereditaments, ſhall 414 
or may be moleſted, troubled or charged: And that if any Perſon or Perſons ſhall at any | 0 
Time forſwear himſelf before the ſaid Regiſter, or his Deputy, or before any Judge or Ma- " 

ſter in Chancery, in any of the Caſes herein mentioned, and be thereof lawfully convicted, 1 
ſuch Perſon or Perſons ſhall incur and be liable to the ſame Penalties as if the ſame Oath had 1 
been made in any of the Courts of Record at Weſtminſter. | | 1 

27. That in Caſe of Mortgages, Judgments, Statutes and Recognizances, whereof Me- Cerufcate of + 
morials ſhall be entered in the ſaid Regiſter-Office purſuant to this Act, if at any Time af- Mortgages 
terwards a Certificate ſhall be brought to the ſaid Regiſter, or his Deputy, ſigned by the re- diſcharged. 

ſpective Mortgagors and Mortgagees in ſuch Mortgage, Plaintiffs and Detendants in ſuch | we 
Judgment, Cognizor and Cognizees in ſuch Statute or Recognizance, their reſpective Exe- | 1 
cutors, Adminiſtrators or Aſſigns, and atteſted by two Witneſſes, whereby it ſhall appear that p 
all Monies due upon ſuch Mortgage, Judgment, Statute or Recognizance reſpectively, have 
been paid or ſatisfied in Diſcharge thereof; which Witneſſes ſhall, upon their Oath before 
the ſaid Regiſter, or his Deputy, prove ſuch Monies to be ſatisfied or paid accordingly, and 
that they ſaw ſuch Certificate ſigned by the ſaid Mortgagors and Mortgagees, Plaintiffs and | 
Defendants, Cognizors and Cognizees reſpectively, their reſpective Executors Adminiſtrators i 

or Aſſigns; that then and in every ſuch Caſe the ſaid Regiſter, or his Deputy, ſhall make an | 1 
Entry in the ſaid Margents of the ſaid Regiſter- Books againſt the Regiſtery of the Memorial |'Y 

of ſuch Mortgage, Judgment, Statute or Recognizance reſpectively, that the ſame was ſatiſ- 1 
fied and diſcharged according to ſuch Certificate, to which the ſame Entry ſhall refer, and 

| ſhall after file ſuch Certificate, to remain upon Record in the ſaid Regiſter-Office. | 

28. Provided nevertheleſs, that if any Judgment, Statute or Recognizance be regiſtred yy.., Judg- 
in the ſaid Regiſter-Office within thirty Days after the Acknowledgment or Signing thereof, ments, Sc to 
all the Lands that the Defendants or Cognizors had at the Time of ſuch Acknowledgment or be regiltred, 
Signing ſhall be bound thereby. | TK | 
29. Provided always, that this Act ſhall not extend to any Copyhold Eſtates, or to any This Act not 
Leates at a Rack-Rent, or to any Leaſe not exceeding twenty-one Years, where the actual to extend to | - 
Poſſeſſion goeth along with the Leaſe. 8 i | eee. 
30. That in all Deeds of Bargain and Sale hereafter inrolled in Purſuance of this Act, e irc 
whereby an Eſtate of Inheritance in Fee- ſimple is limited to the Bargainee and his Heirs, the gains and Sales 

Words grant, bargain and ſell, ſhall amount to, and be conſtrued and adjudged in all Courts of Fee-ſimple 
of Judicature to be expreſs Covenants to the Bargainee, his Heirs and Aſſigns, from the Bar- pin rs 

gainor for himſelf, his Heirs, Executors and Adminiſtrators; that the Bargainor, notwith- Len _ 

ſtanding any Act done by him, was at the Time of the Execution of ſuch Deed ſeiſed of the 
Hereditaments and Premiſſes thereby granted, bargained and ſold, of an indefeaſible Eſtate 
in Fce- ſimple, free from all Incumbrances (Rents and Services due to the Lord of the Fee 
only excepted) and for quiet Enjoyment thereof againſt the Bargainor, his Heirs and Aſſigns, 
and all claiming under him; and alſo for further Aſſurance thereof to be made by the Bar- 
gainor, his Heirs and Aſſigns, and all claiming under him, unleſs the ſame ſhall be reſtrained 
and limited by expreſs particular Words contained in ſuch Deed, and that the Bargainee, his 
Heirs, Executors, Adminiſtrators and Aſſigns reſpectively, ſhall and may, in any Action 
to be brought, aſſign a Breach or Breaches thereupon, as they might do in Caſe ſuch Cove- 
nants were expreſly inſerted in ſuch Bargain and Sale. 

31. That every Leave of the aforeſaid Regiſter-Books and Inrolment-Books ſhall be ſigned Regiſter- 
by two Juſtices of the Peace of the ſaid Riding (to be from Time to Time appointed by the Books how 
Juſtices of the Peace thereof, or the major Part of them, at their General Quarter-Seſfſions ſigned. 
of the Peace aſſembled) who are hereby required to ſign the ſame accordingly; and that an 
Entry thereof ſhall be made from Time to Time, by the Clerk of the Peace of the ſaid 


Riding 


c 


to be made. 
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Riding for the Time being, in the Order-Book of the ſaid Seſſions, and ſigned by the ſame 
Juſtices of the Peace that ſhall from Time to Time ſign the ſaid Regiſter-Books and Inrol- 
ment-Books, to remain upon Record amongſt the Records of the ſaid Seſſions; and that a 
like Entry ſhall be made upon Record, and ſigned as aforeſaid, of the Number of the ſame 


Books, and how called or marked, and how many Pages each of them contains, that are ae 
any Time and from Time to Time uſed in the ſaid Regiſter- Office. | 


Who not % 32. That no Member of Parliament for the Time being ſhall be capable of being choſen 


be Regiſter. Regiſter, or of executing by himſelf, or any other Perſon, the ſaid Office; or have, take or 
receive any Fee, or other Profit whatſoever, for or in Reſpe& thereof: Nor ſhall any Re- 
giſter, or his Deputy for the Time being, be capable of being choſen a Member to ſerve in 
Parliament. | ns 
33. That this Act ſhall be taken and allowed in all Courts within this Kingdom as a public 
Act; and all Judges, Juſtices, and other Perſons therein concerned, are hereby required as 
ſuch to take Notice thereof, without ſpecial pleading the ſame. DP ” 
Recital of 34. And whereas an Act of Parliament made in the ſecond Year of her prefent Majeſty's 
Stat. 2 Am, Reign, intitled, An Act for the publick Regiſtring of all Deeds, Conveyances and Wills, 
c. 4 5 Aun. that ſhall be made of any Honours, Manors, Lands, Tenements or Hereditaments within the 
© 85 Weſt-Riding of the County of York, after the 29th Day of September 1704. And alſo one 
(a) See this Other Act made in the (a) fifth Year of her preſent Majeſty's Reign, intitled, An Act for 
Act Tit. Bar- Inrolment of Bargains and Sales within the Weſt-Riding of the County of York, in the Re- 
gain and Sale, giſter-Office there lately provided; and for making the ſaid Regiſter more effectual, were 
poſt of very good Deſign, but have been found by Experience to be defective in ſeveral Particulars, 
for which apt Remedy is provided by the Method of this Act, in and for the ſaid Eaſt-Riding 
of the County of York, and the Town and County of the Town of K:ingffon upon Hull; It is 
Wel. Riding. nated, That from and after the ſaid 29th Day of September 1708. all and every the Provi- 
The Clauſcs ſions, Clauſes, Articles, Matters and Things in this preſent Act contained, concerning the ſaid 
in this Act, Eaſt-Riding, and the Town and County of the Town of Kingſton upon Hull, and not pro- 
not contained vided for or contained in the ſaid recited Acts, or either of them, ſhall extend unto, and af- 
in the ſaid re. fect all Honours, Manors, Lands, Tenements and Hereditaments, fituate, lying and being 
T within the ſaid Weſt-Riding, (the Mortgage or Purchaſe whereof ſhall exceed the Sum of 
nours, Ec. in fifty Pounds) as effectually as if the ſame and every of them were reſpectively inſerted and 
the Weſt- contained in the faid recited Acts; and that from and after the ſaid 2gth Day of September 
Riding. 1708. all and every Perſon and Perſons in the Execution of the ſaid recited Acts reſpectively 
within the ſaid Weſt-Riding, ſhall conform unto and duly obſerve the Alterations, additional 
Proviſions, Orders, Rules and Directions of this preſent Act, as to the Honours, Manors, 
Lands, Tenements and Hereditaments, ſituate, lying and being within the ſaid Weſt-Riding, 
and every Matter and Thing relating thereunto, in like Manner as is by this Act required and 
injoined to be done within the ſaid Eaſt- Riding, as to the Honours, Cc. within the ſaid 
Eaſt- Riding, and Town and County of the Town of King ſton upon Hull, or any Matter or 
Thing relating thereunto. | | | PC : | 


Thisa publick 
Act. 


An Abridgment of the Stat. 5 Ann. c. 20. For the publick Regiſtring of Deeds, Con- 
% veyances and Wills, and other Incumbrances that ſhall be of, or that may affect any Ho- 
* nours, Manors, Lands, Tenements or Hereditaments, within the County of Middleſex, al- 
5 ter the 29th Day of September 1709. 555 | ES. 5 
Of Regiſtring Whereas by the different and ſecret Ways of conveying Lands, Tenements and Heredi- 
Deeds and taments, ſuch as are ill-diſpoſed have it in their Power to commit Frauds, and frequently do 
Wills, Sc. ſo, by Means whereof ſeveral Perſons (who through many Years Induſtry in their Trades and 
. Employ ments, and by great Frugality, have been enabled to purchaſe Lands, or to lend Mo- 
nies on Land Security) have been undone in their Purchaſes and Mortgages, by prior and ſe- 
cret Conveyances and fraudulent Incumbrances, and not only themſelves but their whole Fa- 
milies thereby utterly ruined: For Remedy. whereof, (at the humble Requeſt of the Juſtices 
of the Peace, Gentlemen and Freeholders of the County of Mzddleſex) It is enacted, 
That a Memorial of all Deeds and Conveyances, which from and after the 29th Day of 
September in the Year of our Lord 1709. ſhall be made and executed, and of all Wills and 
Deviſes in Writing made, or to be made and publiſhed, where the Deviſor or Teſtatrix ſhall 
die, after the ſaid 29th Day of September, of or concerning and whereby any Honovrs, 
Manors, Lands, Tenements or Hereditaments in the ſaid County, may be any ways affected 
in Law or Equity, may be regiſtred in ſuch a Manner as herein after directed; and that 
every ſuch Deed or Conveyance, that ſhall at any Time after the ſaid 2gth Day of September 
be made and executed, ſhall be adjudged fraudulent and void againſt any ſubſequent Pur- 
chaſor or Mortgagee for valuable Conſideration, unleſs ſuch Memorial thereof be regiſtred, 
4 as 


A Memorial 
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as by this Act is directed, before the Regiſtring of the Memorial of the Deed or Con- 
veyance under which ſuch ſubſequent Purchaſer or Mortgagee ſhall claim: And that every 
ſuch Deviſe by Will ſhall be adjudged fraudulent and void againſt any ſubſequent Purchaſer 
or Mortgagee for valuable Confideration, unleſs a Memorial of ſuch Will be regiſtred at 
- ſuch Times and in ſuch Manner as is herein after directed. 
And for ſettling and eſtabliſhing a certain Method, with proper Rules and Directions Regiſter Of- 
for Regiſtring ſuch Memorials as aforeſaid, it is further enacted, That one publick Office fice erected. 
| for Regiſtring ſuch Memorials of and concerning any Honours, Manors, Lands, Tenements 
and Hereditaments, that are fituate, lying and being within the ſaid County, ſhall be erected 
and eſtabliſned in Manner following; that is to ſay, That for the better and more effectual Who to be 
putting in Execution the Matters and Things in this Act contained, the ſworn Clerk to exe- Regillers. 
cute the Office of Inrolment in the High Court of Chancery, who is-appointed to inrol for 
the County of Middleſex, the Chief Clerk to inrol Pleas in the Queen's Bench, the Clerk of 
the Warrants in the Court of Common Pleas, and the Queen's Remembrancer, or his De- 
puty, in the Court of Exchequer, ſhall be the Regiſters or Maſters of the Office for the 
Matters and Things in this Act contained; and alſo ſhall and may from Time to Time no- Deputies. 
minate and appoint one or more able and ſufficient Perſon or Perſons, for whom they ſhall 
be accountable, to be their Deputy or Deputies; which ſaid Regiſters, or their Deputies, 
ſhall well and truly do and perform all and every the Matters and Things intended by this 
Act to be done and performed in ſome convenient Office or Place, to be provided by the 
ſaid Clerks or Regiſters in or (a) near ſome of the Inns of Court or Chancery, whereto all (2) The Of- 
Perſons may have free Reſort at the Times appointed by this Act: And that the ſaid Clerks fice i- r p 
or Regiſters ſhall preſent ſuch Deputy or Deputies to the Lord High Chancellor, or Lord . 5 
Keeper, or Lords Commiſſioners of the Great Seal of Great Britain, to the Chief Juſtice of near Lincoln“ 
the Queen's Bench, to the Chief Juſtice of the Common Pleas, and to the Chief Baron of ll. 
the Court of Exchequer for the Time being, to be by them, or any three of them, ap- 
proved of, before ſuch Deputy or Deputies ſhall enter upon the Execution of the ſaid Of- 
fice; and that ſuch Deputy or Deputies ſhall and may be diſplaced and removed by the ſaid 
Lord High Chancellor, or Lord Keeper, or Lords Commiſſioners of the Great Seal, the 
Chief Juſtices of the Queen's Bench and Common Pleas, and Chief Baron, or any three of 
them, by any Writing under their Hands and Seals; and that the ſaid Lord Chancellor, or 
Lord Keeper, or Lords Commiſſioners of the Great Seal, the two Chief Juſtices and Chief 
Baron, of any three of them, ſhall from Time to Time have full Power and Authority to 
make ſuch Rules and Orders for the better Managing and Government of the ſaid Office, 
agreeable to the Form and true Intention of this Act, as they ſhall find convenient and 
neceſſary. „„ | | | 
And Ss every ſuch Regiſter or Maſter, before he enters upon the Execution of the ſaid 3 to 
Office, ſhall be ſworn before the Lord Chancellor, or Lord Keeper, or Lords Commiſſioners be * 
of the Great Seal of Great Britain, or the Chief Juſtice of the Queen's Bench, Chief Juſtice 
of the Common Pleas, and Chief Baron of the Court of Exchequer, or any one of them, 
in theſe Words: e . N | | 55 


You ſhall ſwear, that you will truly and faithfully perform and execute the Office and Duty 
that is directed and required by you to be done by Act of Parliament, intitled, An A# for the pub- 
lick Regiſtring of Deeds, Conveyances and Wills, and other Incumbrances that fhall be made of, 
or that may affect any Honours, Manors, Lands, Tenements or Hereditaments within the County 
of Middleſex, after the 29th Day of September 1709, and that you have not given or promiſed, 
 direftly or indirettly, nor autborized any Perſon to give or promiſe, any Money, Gratuity or Re- 
ward whatſoever, for procuring or obtaining the ſaid Office for you. © 3 
„ „ Ee. So help you God. 


And that if ſuch Perſon fo appointed Regiſter or Maſter- ſhall be lawfully convicted of Miſge- 
any Neglect, Miſdemeanor or fraudulent Practice in the Execution of the ſaid Office, he meanors. 
ſhall be liable to pay treble Damages with full Coſts of Suit, to every Perſon that ſhall be 
\ . Injured thereby; to be recovered as is herein after directed. | 
And that all and every Memorial ſo to be entred and regiſtred ſhall be put into Writing, Memorials 

in Vellum or Parchment, and brought to the ſaid Office; and in Caſe of Deeds and Con- how written. 
- veyances, ſhall be under the Hand and Seal of ſome or one of the Grantors, or ſome or 
done of the Grantees, his or their Heirs, Executors or Adminiſtrators, Guardians or Truſtees, 

atteſted by two Witneſſes, one whereof to be one of the Witneſſes to the Execution of ſuch 
- Deed or Conveyance; which Witneſs ſhall upon his Oath before one of the ſaid Regiſters or 
Maſters, or before a Maſter in Chancery, ordinary or extraordinary, prove the Signing and 
Sealing of ſuch Memorial, and the Execution of the Deed or Conveyance mentioned in ſuch 
J e e ne Memorial; 


— . 
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Memorial; and in Caſe of Wills, the Memorials ſhall be under the Hand and Seal of ſome 
or one of the Deviſees, his or their Heirs, Executors or Adminiſtrators, Guardians of 
Truſtees, atteſted by two Witneſſes, one whereof ſhall upon his Oath before the ſaid Re- 

giſters or Maſters, or before ſuch Maſter in Chancery as aforeſaid, prove the Signing and 

Certificate, Sealing of ſuch Memorial; and ſhall indorſe a Certificate thereof on every ſuch Memorial, 
and ſign the ſame. | | | 1 

What Memo - And that every Memorial of any Deed, Conveyance or Will, ſhall contain the Day of the 

rials ſhall con- Month and the Year when ſuch Deed, Conveyance or Will bears Date, and the Names and. 

* Additions of all the Parties to ſuch Deed or Conveyance, and of the Deviſor or Teſtatrix of 
fuch Will, and of all the Witneſſes to ſuch Deed, Conveyance or Will, and the Places of 
their Abode; and ſhall expreſs or mention the Honours, Manors, Lands, Tenements or 
Hereditaments contained in ſuch Deed, Conveyance or Will, and the Names of all the Pa- 
riſnes, Townſhips, Hamlets, Precincts or Extraparochial Places within the faid County, 
where any ſuch Honours, Manors, Lands, Tenements or Hereditaments are lying or being, 
that are given, granted, conveyed, deviſed, or any way affected or charged by any ſuch 
Deed, Cenveyance or Will, in ſuch Manner as the ſame are expreſſed or mentioned in ſuch 
Deed, Conveyance or Will, or to the ſame Effect; and that evey ſuch Deed, Conveyance 

4 and Will, or Probate of the ſame, of which ſuch Memorial is ſo to be regiſtred as aforeſaid, 
ſhall be produced to the ſaid Regiſters or Maſters at the Time of entring ſuch Memorial, 
who ſhall endorſe a Certificate on every ſuch Deed, Conveyance and Will, or Probate 
thereof, and therein mention the certain Day, Hour and Time on which ſuch Memorial is 
ſo entred or regiſtered, expreſling alſo in what Book, Page and Number the ſame is entred ; 
and that the ſaid Regiſters or Maſters ſhall ſign the ſaid Certificate when ſo endorſed, which 


Certificate ſhall be taken and allowed as Evidence of ſuch reſpeQive Regiſtries in all Courts 


of Record whatſoever ; and that every Page of ſuch Regiſter-Books, and every Memorial 
that ſhall be entered therein ſhall be numbered, and the Day of the Month, and the Year 
and Hour, or Time of the Day when every Memorial is regiſtred, ſhall be entred in the 
> "ge Margents of the ſaid Regiſter-Books, and in the Margents of the ſaid Memorial ; and that 
every ſuch Regiſter or Maſter ſhall keep an Alphabetical Calendar of all Pariſhes, Extrapa- 
rochial Places and Townſhips within the ſaid County, with Reference to the Number of 

every Memorial that concerns the Honours, Manors, Lands, Tenements or Heredita- 

ments in every ſuch Pariſh, Extraparochial Place or Townſhip reſpectively, and of the 
Names of the Parties mentioned in ſuch Memorials; and that ſuch Regiſter or Maſter ſhall 

duly file every ſuch Memorial in Order of Time, as the ſame ſhall be brought to the ſaid 
Office, and enter or regiſter the ſaid Memorials in the ſame Order that they ſhall reſpectively 

come to his Hands. | N = | 
How Memo- Provided always that where there are more Writings than one for making and perfecting 
rials to be any Conveyance or Security which do name, mention, or any ways affect or concern the 
cy rag ſame Honours, Manors, Lands, Tenements or Hereditaments, it ſhall be a ſufficient Me- 
Deeds, oe. morial and Regiſter thereof, if all the ſaid Honours, Manors, Lands, Tenements and Here- 
ditaments, and the Pariſhes, Townſhips, Hamlets, or Extraparochial Places wherein the 

fame lie, be only once named or mentioned in the Memorial or Regiſter of any one of the 

Deeds or Writings made for the Perfecting of ſuch Conveyance or Security; and that the 

Dates of the Reſt of the ſaid Deeds or Writings relating to the faid Conveyance or Security, 
with the Names and Additions of the Parties and Witneſſes, and the Places of their Abodes, 
be only ſet down in the Memorials and Regiſters of the ſame, with a Reference to the Deed 

or Writing whereof the Memorial is ſo regiſtred, that contains or expreſſes the Parcels men- 
| _ tioned in all the ſaid Deeds, and Directions how to find the Regiſtring the fame. 
Wills when Provided alſo, that all Memorials of Wills that ſhall be regiſtred in Manner as aforeſaid 
valid. within the Space of ſix Months after the Death of every reſpective Deviſor or Teſtatrix 
dying within Great Britain, or within three Years after the Death of every reſpective De- 
viſor or Teſtatrix dying upon the Sea, or in any Parts beyond the Seas, ſhall be as valid 
and effeftual againſt ſubſequent Purchaſers, as if the ſame had been regiſtred immediately 
after the Death of ſuch reſpective Deviſor or Teſtatrix. „ | | 

Provided always that in Caſe the Deviſee, or Perſon or Perſons intereſted in the Honours, 
Manors, Lands, Tenements or Hereditaments deviſed by any ſuch Will as aforeſaid, by 

reaſon of the Concealment or Suppreſſion, or Conteſting ſuch Will or other inevitable 

Difficulty, without his, her or their wilful Neglect or Default, ſhall be diſabled to exhibit 
a Memorial for the Regiſtry thereof within the reſpective Times herein before limited; and 

that a Memorial ſhall be entered in the ſaid Office of ſuch Conteft or other Impediment within 

the Space of two Years after the Death of ſuch Deviſor or Teſtatrix who ſhall die within 

the Kingdom of Great Britain, or within the Space of four Years next after the Deceaſe of 

ſuck Perſon who ſhall die upon the Sea, or beyond the Seas; then and in ſuch Caſe peak 

| | | | — * 
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giſtry of the Memorial of ſoch Will within the Space of fix Months next after his, her or 


their Attainment of ſuch Will, or a Probate thereof, or Removal of the Impediment, 


whereby he, ſhe or they are diſabled or hindred to exhibit ſuch Memorial, ſhall be a ſuffi- 
cient Regiſtry within the Meaning of this Act | © BE: 

Provided nevertheleſs, that in Caſe of any Concealment or Suppreſſion of any Will or 
Deviſe, any Purchaſor or Purchaſors ſhall not be diſturbed or defeated in his or their Pur- 
chaſe, unleſs the Will be actually regiſtred within five Years after the Death of the Deviſor 


or Teſtatrix, 


And it is further enacted, that e ery ſuch Regiſter or Maſter ſhall be allowed for the Regiſter's 
Entry of every ſuch Memorial as is by this Act directed, the Sum of one Shilling, and no Fes. | 


more, in Caſe the ſame do not exceed 200 Words ; but if ſuch Memorial ſhall exceed 200 

Words, then after the Rate and Proportion of Six-pence an 100 for all the Words con- 
tained in ſuch Memorial, over and above the firſt 200 Words: And the like Fees for the 

like Number of Words contained in every Certificate or Copy given out of the ſaid Office, 
and no more; and for every Search in the ſaid Office, one Shilling, and no more. 


And it is further enacted, that every ſuch Regiſter or Maſter ſhall give due Attendance Attendance at 
at his Office every Day in the Week, (except Sundays and Holidays) between the Hours of tbe Office. 


nine and twelve in the Forenoon, and the Hours of two and five in the Afternoon, for the 

Diſpatch of all Buſineſs belonging to the ſaid Office; and that every ſuch Regiſter or Maſter, 

as often as required, ſhall make Searches concerning all Memorials that are regiſtered as afore- 

ſaid, and give Certificates concerning the ſame under his Hand, (if required by any Perſon) 
teſtified by two credible Witneſſes: _ | 


And that each of the ſaid Regiſters or Maſters at the Time of his being ſworn into the Regiſter to 
ſaid Office as aforeſaid, ſhall enter into a Recognizance, with two or more ſufficient Sureties, 5''* SECULILY. 


(to be approved of by the Lord Chancellor, or Lord Keeper, or Lords Commiſſioners of 
the Great Seal of Great Britain, or the Chief Juſtice of the Queen's Bench, Chief Juſtice of 
the Common Pleas, and Chief Baron of the Court of Exchequer, or any one of them) of 
the Penalty of two Thouſand Pounds unto her Majeſty, her Heirs and Succeſſors, to be 
taken by one of the ſaid Chief Juſtices, conditioned for his true and faithful Performance of 
his Duty in the Execution of his ſaid Office, in all Things directed and required by this Act: 
The ſame to be tranſmitted by ſuch Chief Juſtice within one Month next after the Date 
thereof, into the Office of her Majeſty's Remembrancer of the Exchequer, there to remain 
amongſt the Records of the ſaid Court. | 
Andi that the Damages before mentioned to be forfeited by any ſuch Regiſter or Maſter 
for any Neglect, Miſdemeanor, or fraudulent” Practice in the Execution of his Office, ſhall 
be recovered by Action of Debt, Sc. in any of her Majeſty's Courts of Record at Weſtminſter: 


And that if any Perſon or Perſons ſhall at any Time forge or counterfeit any Entry of the Of forging 
Acknowledgment of any.ſuch Memorial, Certificate or Indorſement as is herein mentioned Entries. 


or directed, and be thereof lawfully convicted, ſuch Perſon or Perſons ſhall incur and be 


liable to ſuch Pains and Penalties, as in and by an Act made in the fifth Year of Queen Eli- 
. zabeth, intitled, An A againſt Forgers of falſe Deeds and Writings, are impoſed upon Per- 
ſons for forging and publiſhing of falſe Deeds, Charters or Writings ſealed, Court-Rolls or 
Wills, whereby the Freehold or Inheritance of any Perſon or Perſons, of, in or to any Lands, 


Tenements or Hereditaments, ſhall or may be moleſted, troubled or charged: And that if any 


| Perſon or Perſons ſhall at any Time forſwear himſelf before the ſaid Regiſters or Maſters, or 


before any Judge or Maſter in Chancery, in any of the Caſes herein mentioned, and be thereof 


lawfully convicted, ſuch Perſon or Perſons ſhall incur and be liable to the ſame Penalties as 
if the ſame Oath had been made in any of the Courts of Record at Weſtminſter. _ 
And that in Caſe of Mortgages, whereof Memorials ſhall be entred in the ſaid Regiſter- 
Office purſuant to this Act, if at any Time afterwards a Certificate ſhall be brought to the 
ſaid Regiſters or Maſters, ſigned by the Mortgagee or Mortgagees in ſuch Mortgage, his, 
her or their Executors, Adminiſtrators or Aſſigns, and atteſted by two Witneſſes, whereby 
it ſhall appear that all Monies due upon ſuch Mortgage have been paid or ſatisfied in Diſ- 
charge thereof; which Witneſſes ſhall, upon their Oaths, before the ſaid Regiſters or 
Maſters, or before a Maſter in Chancery, ordinary or extraordinary, prove ſuch Monies to 
be ſatisfied or paid accordingly, and that they ſaw ſuch Certificates ſigned by the ſaid Mort- 
gagee or Mortgagees, his, her or their Executors, Adminiſtrators or Aſſigns; that then and 


in every ſuch Caſe the ſaid Regiſters or Maſters ſhall make an Entry in the Margents of the 


ſaid Regiſter-Books againſt the Regiſtry, of the Memorial of ſuch Mortgage, that ſuch 
Mortgage was ſatisfied and diſcharged according to ſuch Certificate, to which the ſame Entry 
Hall refer, and ſhall after file ſuch Certificate, co remain upon Record, in the ſaid Regiſter- 


Certificate of 
Mortgages 
diſcharged. 


Provided | 
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What this Act Provided always that this Act ſhall not extend to any Copyhold Eſtates, or to any Leaſes 
ſhall not ex- at a Rack-Rent, or to any Leaſe not exceeding twenty-one Years, where the actual Poſſeſſion 
tend to. and Occupation goeth along with the L.caſe, or to any of the Chambers in Serjeanls-Inn, the 
* Inns of Court, or Inns of Chancery. MT | „ 5 
When Judg- And it is further enacted, That no Judgment, Statute or Recognizance (other than ſuch 
ments, Ce. to as ſhall be entred into in the Name and upon the proper Account of her Majeſty, her Heirs 
= An and Succeſſors) which ſhall be obtained or entred into after the ſaid 29th Day of September 
Aber. in the Year of our Lord 1709, ſhall affect or bind any Honours, Manors, Lands, Tene- 
ments or Hereditaments, ſituate, lying and being in the ſaid County of Middleſex, but only 
from the Time that a Memorial of ſuch Judgment, Statute or Recognizance, ſhall be entred 
at the ſaid Regiſter-Office, expreſſing and containing, in Caſe of ſuch Judgment, the Names 
of the Plaintiffs, and the Names, Additions and Places of Abode (if any ſuch be in ſuch 
Judgment) of the Defendants, the Sums thereby recovered, and the Time of the Signing 
thereof; and in Caſe of Statutes and Recognizances expreſſing and containing the Date of 
ſuch Statute or Recognizance, the Names, Additions and Places of Abode of the Cognizors 
and Cognizees therein, and for what Sums, and before whom the ſame were acknowledged; 
Memorials of and that in Order to the making an Entry of ſuch Memorials of Judgments, Statutes and 
Judgment, Recognizances as. aforeſaid, the Party and Parties deſiring the ſame, ſhall produce to and 
27 leave with the ſaid Regiſters or Maſters, to be filed in the ſaid | gg or Regiſter- Office, 
a Memorial of ſuch Judgment, Statute or Recognizance, ſigned by the proper Officer or 
his Deputy, who ſhall ſign ſuch Judgment in the ſame Office, or by the proper Officer in 
whoſe Office ſuch Statute or Recognizance ſhall be inrolled, together with an Affidavit 
ſworn before one of the Judges at Weſtminſter, or a Maſter in Chancery, that ſuch Mcemo- 
rial was duly ſigned by the Officer whoſe Name ſhall appear to be thereunto ſer, which 
Memorial ſuch reſpective Officer is hereby required to give ſuch Plaintiff or Plaintiffs, Cog- 
nizee or Cognizees, or his, her or their Executors or Adminiſtrators, or Attorney, or any 
of them, he, ſhe or they paying for the ſame the Sum of one Shilling, and no more. 
And that the ſaid Regiſter or Maſter ſhall make an Entry, and likewiſe (if required) ſnall 
give a Certificate in Writing under his Hand, teſtified by two credible Witneſſes, of every 
ſuch Memorial of any Judgment, Statute or Recognizance brought to him to be regiſtred 
as aforeſaid, and therein mention the certain Day on which ſuch Memorial is fo regiſtred oc 
entred, expreſſing alſo in what Book, Page and Number the fame is entred. | 
This a pub- And that this. Act ſhall be taken and allowed in all Courts within this Kingdom as a pub- 
lick Act. lick Act; and that all Judges, Juſtices, and other Perſons therein concerned, are hereby re- 
quired as ſuch to take Notice thereof, without ſpecial Pleading the ſame. _ 
Who not to And that no Member of Parliament ſhall be capable of being Regiſter, or of executing 
be Regiſter. by himſelf, or any other Perſon or Perſons, the ſaid Office; or to have, take or receive any 
Fee, or other Profit whatſoever iſſuing out of the ſaid Office, or for or in Reſpect thereof: 
Nor ſhall any ſuch Regiſter, or his Deputy, or any Perſon or Perſons receiving Profits 
out of the ſaid Office, be at any Time hereafter capable of being, or being choſen a Mem- 


ber to ſerve in Parliament. 


North Riding An Abridgment of Stat. 8 G. 2. c. 6. intitled, An Act for the publick Regiſtring of 
of Yorkſpire. 4c al} Deeds, Conveyances, Wills, and other Incumbrances that ſhall be made of, or that 
& may affect any Honours, Manors, Lands, Tenements or Hereditaments within the North- 

% Riding of the County of York, after the 29th Day of September 1736” Z He 
This Act recites, That whereas the Lands in the North-Riding of the County of Tork, 
are generally Freehold, which may be ſo ſecretly transferred or conveyed from one Perſon 
to another, and incumbred, that ſuch Perſons as are ill- diſpoſed have it in their Power to 
commit Frauds, and frequently do ſo; by Means whereof ſeveral Perſons, who through 
many Years Induſtry in their Trades and Employments, and by great Frugality, have been 
enabled to purchaſe Lands, or lend Monies on Land Security, have been undone. in their 
> Purchaſes and Mortgages, by prior and ſecret Conveyances and fraudulent Incumbrances, 
and not only themſclves but their whole Familes thereby utterly ruined : . For Remedy 
whereof (at the humble Requeſt of the Juſtices of the Peace, Gentlemen and Freeholders of 

the ſaid North-Riding) It is enacted, | | | | = h 

Memorialsto 1. That a Memorial of all Deeds and Conveyances, which from and after the 29th Day 
be regiltred, Of September 1736, ſhall be made and executed, and of all Wills and Deviſes in Writing 
made, or to be made and publiſhed, where the Deviſor or Teſtatrix ſhall die, after the 
ſaid 29th Day of September 1736, and of all Judgments,” Statutes and Recognizances (other 
than ſuch as ſhall be entred into in the Name and upon the proper Account of his Majeſty, 
his Heirs and Succeſſors) which ſhall be obtained or entered into after the ſaid 2gth Day 
of September 1736, of or concerning, or whereby any Honours, Manors, Lands, Tene- 
| > ments 


Preamble. 


— — 
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ments or Hereditaments in the ſaid North-Riding, may be any way affected in Law or Equi- 
ty, may be regiſtred in ſuch Manner as is herein after directed; and that every ſuch Deed 
or Conveyance, Judgment, Statute or Recognizance that ſhall at any Time after the ſaid 

29th Day of September 1736. be made and executed, obtained or entered into, ſhall be ad- 
judged fraudulent and void againſt any ſubſequent Purchaſer or Mortgagee, Plaintiff or Cog- 
nizee, for or upon valuable Conſideration, unleſs ſuch Memorial thereof be regiſtred, as by 
this Act is directed, before the Regiſtring of the Memoria! of the Deed or Conveyance, 
Judgment, Statute or Recognizance, under which ſuch ſubſequent Purchaſer or Mortgagee, 
_ Plaintiff or Cognizee, ſhall claim: And that every ſuch Deviſe by Will ſhall be adjudged 
fraudulent and void againſt any ſubſequent Purchaſer or Mortgagee, Plaintiff or Cognizee, 
for or upon valuable Conſideration, unleſs a Memorial of ſuch Will be regiſtred in ſuch Man- 
ner as is herein after directed. | 


2. And for the better ſettling and eſtabliſhing a certain Method, with proper Rules and Where Re. 
Directions for regiſtring ſuch Memorials as aforeſaid, it is enacted, That one publick Office giſter's Othce 
for Regiſtring ſuch Memorials of and concerning any Honours, Manors, Lands, Tenements do be. 


and Hereditaments, that are ſituate, lying and being within the ſaid North-Riding, ſhall be 

_ erected and eſtabliſhed at ſuch Market-Town as the Juſtices of the Peace, or the major Part 
of them, aſſembled at their General Quarter-Seſſions in and for the ſaid North-Riding, which 
| ſhall be held at Nortballerton on the 17th Day of June 1735. ſhall agree and adjudge to be 
the neareſt Market-Town to the Center or Middle of the ſaid North-Riding, to be magaged 
and executed by a fit and able Perſon, to be from Time to Time elected and appointed in 
Manner herein after directed, or his ſufficient Deputy; and to continue in the ſaid Office for 
ſo long Time as he ſhall well demean himſelf therein. | 


3. Provided that the Coſts and Charges of procuring and paſſing of this Act of Parliament, Charges, how 
and in erecting and eſtabliſhing of the ſaid publick Regiſter, ſhall be at the publick Charge of paid. 


the ſaid North-Riding ; which Coſts, Charges and Expences, ſhall be raiſed by the Juſtices 
of the Peace of the ſaid North-Riding at their General Quarter-Seſſions of the Peace, in ſuch 
Manner as they are impowered to raiſe Money for Repairs of Publick or County Bridges. 


4. And it is enacted, That all elections of a Regiſter to be made or appointed by Virtue Regiſter, how 


of this Act, ſhall be performed by balloting in Manner following; that is to ſay, All the 
| Freeholders of the Age of twenty-one Years, that at the Time of any ſuch Election have an 


choſen. 


Eſtate of Freehold of or in any Lands, Tenements or Hereditaments within the ſaid North- 


Riding, of the yearly Value of 1007. to be determined by the Oath of the Elector, or ſo- 
lemn Affirmation of ſuch Elector, being of the Perſuaſion of the People called Quakers, be- 
fore the Scrutators herein after mentioned, if any Doubt ariſe touching the ſame, ſhall be 
Electors of the ſaid Regiſter ; and that the Juſtices of the Peace for the ſaid North-Riding, 
In that Behalf aſſembled, or the major Part of them, or any five of ſuch Juſtices, to be ap- 
pointed by ſuch major Part, ſhall be Scrutators of the Ballot, who ſhall meet on the Day and 
Place of Election, and there in the Preſence of the Electors ſhall place one or more Glaſs 
Veſſel or Veſſels, to be provided for that Purpoſe, into which each Elector preſent ſhal! put 
one open Paper, containing the Name of ſuch Perſon as he approves of to be Regiſter; which 
Papers ſhall be taken out again in the Preſence of the ſaid Scrutators, by a Perſon by them 
in that Behalf appointed ; and the Name or Names of every Perſon therein ſhall be once 
tranſcribed in diſtinct Columns, and under each Name ſhall be ſet down the Number of their 
Electors, which ſhall be deliberately caſt vp by the ſaid Scrutators, and the ſame ſhall be read 
over in the Hearing, and fixed up in the View of the Electors then preſent; and the Perſon 
upon whom the Majority ſhall fall ſhall be declared Regiſter. 

5. And that the Election of a Perſon to be the firſt Regiſter ſhall be made at Vorthallerton 
aforeſaid, upon the 18th Day of July 1735. in open Court, between the Hours of eight in 
the Morning and fix in the Afternoon, | 

6. And that when and as often as the ſaid Office ſhall become vacant by the Death, For- 
feiture or Surrender of any ſuch Regiſter, the Juſtices of the Peace for the ſaid North-Riding, 


The Time 
and Place of 
chuſing the 

firſt Regiſter. 


The Election 


of future Re- 


_ aſſembled at the General Quarter-Seſſions of the Peace next after ſuch Vacancy ſhall happen, gigers. 


or the major Part of them, ſhall in open Court declare the ſaid Vacancy, and by Order of the 

ſame Seſſions ſhall appoint and prefix a certain Day and Time within the Space of one Kalen- 
dar Month, and not leſs than three Weeks enſuing the End of ſuch General Quarter-Seſſions, 
for the Electors to aſſemble at ſuch Place where the Office ſhall be erected as aforeſaid, to 
chuſe a fit and able Perſon in the Manner aforeſaid to ſupply the ſaid Vacancy z and that all 
Perſons qualified to be Electors may have due Notice of ſuch Vacancy and Time of Election 


of a ſucceeding Regiſter, the Clerk of the Peace for the Time being for the ſaid North- 


7 Riding, ſhall forthwith cauſe Copies of ſuch Order, for the prefixing the Time of ſuch 
Election, to be delivered to the reſpective chief Conſtables of the ſeveral Wapentakes within 
"TW 4 | e 1 the 
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the ſaid North-Riding, who ſhall and are hereby required to publiſh the ſame in full Market 
in every Market- Town within their reſpective Wapentakes on the next Market-Day after the 
Receipt thereof, and to affix the ſame in the moſt publick Place of Reſort there. h 
7. That every ſuch Regiſter, before he enters upon the Execution of the ſaid Office, ſhall 
be ſworn before the Juſtices of the Peace for the ſaid Riding, or any three or more of them 
that ſhall be preſent at his Election, who are hereby impowered and required to adminiſter 
ſuch Oaths in the Words following : 5 1 | 


The Regi- Lou hall truly and faithfully perform and execute the Office and Duly that is directed and re- 
ſter's Oath. quired by you to be done by Att of Parliament, intitled, An At for the publick Regiſtring of all 
Deeds, Conveyances, Wills, and other Incumbrances that ſhall be made of, or that may affect 

any Honours, Manors, Lands, Tenements or Hereditaments within the North-Riding of the County 

of York, after the nine and twentieth Day of September 1736. and that you have not given 

or promiſed, direfly or indirefly, nor authorized any Perſon to give or promiſe any Money, Gratuily 


or Reward whatſoever, for procuring or obtaining the ſaid Office for you. Fa | 
| We So help you God. 


Regiſter'sDe- 8. And that when and as often as the ſaid Regiſter ſhall appoint any Deputy to execute the 
puty to take ſaid Office, ſuch Deputy ſhall, before he enters upon the Execution thereof, take the ſaid 
the ſaid Oath. Oath appointed to be taken by the ſaid Regiſter, before two or more of the Juſtices of the 
Peace for the ſaid Riding. „ . V 
How the Of. 9. And that upon the Death of any ſuch Regiſter, and until another Election of a fit Per- 
fice of Regi · ſon to execute that Office, ſhall be made in Manner aforeſaid, the Executors and Admi- 
ſter is to be niſtrators of the Regiſter deceaſed, together with the Sureties for the ſaid Regiſter, or their 
3 Executors and Adminiſtrators, ſhall appoint a proper Perſon to execute the Office of Regi- 
5 ſter, for whoſe Demeanor in the Execution of the ſaid Office, the Security given for ſuch Re- 
giſter deceaſed ſhall be anſwerable. 1 . 1 
3 10. And that the Perſon to be appointed as aforeſaid, upon the Death of any Regiſter, to 
3 execute the ſaid Office during the Time the ſame ſhall be vacant as aforeſaid, ſhall, before he 
of the Perſon enters upon the Execution thereof, take the Oath herein before appointed to be taken by 
acting during ſuch Regiſter and his Deputy, before two or more Juſtices of the Peace for the ſaid Riding; 


uch Vacancy. and that if ſuch Perſon ſo appointed ſhall be lawfully convicted of any Neglect, Miſdemeanor 


or fraudulent Practice in the Execution of the ſaid Office during ſuch Vacancy, he ſhall be 
liable to pay treble Damages, with full Coſts of Suit, to every Perſon that ſhall be injured 
thereby, to be recovered as is herein after directed. | | 5 
The Method 11. And that all and every Memorial of ſuch Deeds, Conveyances and Wills ſo to be en- 
of Regiſtring. tered and regiſtred, ſhall be put into Writing in Vellum or Parchment, and brought to the 
ſaid Office; and in Caſe of Deeds and Conveyances, ſhall be under the Hand and Seal of 
| ſome or one of the Grantors, or ſome or one of the Grantees, his, her or their Heirs, Exe- 
„Sic in be. Cutors or Adminiſtrators, Guardians or Truſtees, * atteſted by 1wo Witneſſes to the Execution 
cor do. of ſuch Deed or Conveyance, which Witneſs ſball upon his Oath, or being a Quaker, on his 
ſolemn Affirmation, before the ſaid Regiſter or his Deputy, prove the Signing and Sealing 
of ſuch Memorial, and the Execution of the Deed or Conveyance mentioned in ſuch Mema- 
rial, (or elſe the Perſons ſo ſigning and ſealing the ſaid Memorial as aforeſaid, or one of them, 
ſhall, before the ſaid Regiſter, or his Deputy, acknowledge his or their Signing and Sealing 
of the ſaid Memorial, and the Execution of the Deed or Conveyance mentioned in ſuch Me- 
morial); and in Caſe of Wills, the Memorials ſhall be under the Hand and Seal of ſome or 
one of the Deviſees, his or their Heirs, Executors or Adminiſtrators, Guardians or Truſtees, 
atteſted by two Witneſſes, one whereof ſhall, upon his Oath, or being a Quaker, on his ſo- 
lem Affirmation, before the ſaid Regiſter, or his Deputy, prove the Signing and Sealing of 
ſuch Memorial, or the ſame ſha]l be acknowledged in like Manner before the ſaid Regiſter or 
his Deputy by the Perſons ſo ſigning and ſealing the ſame Memorial as aforeſaid, or one of 
them: And the ſaid Regiſter, or his Deputy, is hereby impowered to take the ſaid reſpective 
Acknowledgments as aforeſaid, and ſnall enter a Memorandum of the taking the ſame re- 
ſpectively upon the ſaid reſpective Memorial within the Time when the ſame was ſo taken; 
and the ſaid Memorandum ſhall be ſigned by the Regiſter, or his Deputy, and alſo by the 
Party ſo acknowieding the ſame reſpectively. | | „„ 
The Contents 12. That every Memorial of any Deed, Conveyance or Will, ſhall contain the Day of the 
of the Memo- Month and the Year when ſuch Deed, Conveyance or Will bears Date, and the Names and 
rials to bere- Additions of all the Parties to ſuch Deed or Conveyance, and of the Deviſor or Teſtatrix 
es. of ſuch Will, and of all the Witneſſes to ſuch Deed, Conveyance or Will, and the Places of 
their Abode; and ſhall expreſs or mention the Honours, Manors, Lands, Tenements or. 


_ Hereditaments contained in ſuch Deed, Conveyance or Will, and the Names of all the 
| | | Pariſhes, 
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Pariſhes, Townſhips, Hamlets, Precincts or Extraparochial Places within the ſaid North- 
Riding, where any fuch Honours, Manors; Lands, Tenements or Hereditaments are lying 

or being, that are given, granted, conveyed, deviſed; or any way affected or charged by 
any ſuch Deed, Conveyance or Will, in ſuch Manner as the ſame are expreſſed or mentioned 
in ſuch Deed, Conveyance or Will, or to the ſame Effect; and that every ſuch Deed, Con- 
veyance and Will, or Probate of the ſame, of which ſuch Memorial is to be regiſtred as afore- 
ſaid, ſhall be produced to the ſaid Regiſter, or his Deputy, at the Time of entring ſuch 
Memorial, who ſhall indorſe a Certificate on every ſuch Deed, Conveyance and Will, or Pro- 
date thereof, and therein mention the certain Day, Hour and Time on which ſuch Memo- 
rial is ſo entred or regiſtred, expreſſing alſo in what Book, Page and Number the ſame is 
entred ; and that the ſaid Regiſter, or his Deputy, ſhall ſign the ſaid Cerrificate ſo indorſed, 
(which Certificate ſhall be taken and allowed as Evidence of ſuch reſpective Regiſtries in all 
Courts of Record whatſcever); and that every Page of ſuch Regiſter- Books, and every Me- 
morial that ſhall be entred therein, ſhall be numbred, and the Day of the Month, and the 


Year and the Hour, or Time of the Day when every Memorial is regiſtred, ſhall be entred in 


The Certif - 
cate of Regi. 
ſtring. 


the Margin of the ſaid Regiſter-Books, and of the ſaid Memorial; and that every ſuch Re- 


giſter ſhall keep an Alphabetical Kalendar of all Pariſhes, Extraparochial Places and Town- 
ſhips within the ſaid North-Riding, with Reference to the Number of every Memorial that 
concerns the Honours, Manors, Lands, Tenements or Hereditaments in,every ſuch Pariſh; 
Extraparochial Place or Townſhip reſpectively, and of the Names of the Parties mentioned 
in fuck Memorial. EP nt nu | | 
13. That a Memorial of ſuch Deeds, Conveyances and Wills, as ſhall be made and exe- 
cuted in any Place not within forty Miles of the ſaid publick Regiſter-Office, which do or 
may concern or affe& any Honours, Manors, Lands, Tenements or Heritaments in the ſaid 
North-Riding, ſhall be entred or regiſtred by the aforeſaid Regiſter, or his Deputy, in Caſe 
an Affidavit ſworn, or a ſolemn Affirmation of a Perſon of the Perſuaſion of the People call- 
ed Quakers, made in Writing before one of the Judges at Yeſtminfter, or a Maſter in Chan- 
cery, ordinary or extraordinary, be brought with the ſaid Memorial to the faid Regiſter, or 
his Deputy, wherein one of the Witneſſes to the Execution of ſuch Deeds and Conveyances 
| ſhall ſwear, or being a Quaker, ſhall affirm that he or ſhe ſaw the ſame executed, and the 
Memorial ſigned and ſealed as aforeſaid ;z or wherein one of the Witneſſes to the Memorial 
of any ſuch Will ſhall ſwear, or being a Quaker, ſhall affirm that he or ſhe ſaw ſuch Memo- 
rial ſigned and ſealed as aforeſaid, and the ſame ſhall be a ſufficient Authority to the ſaid Re- 
giſter, or his Deputy, to give the Party that brings ſuch Memorial and Affidavit or Affirma- 
tion a Certificate of the Regiſtring ſuch Memorial; which Certificate ſigned by the ſaid Re- 
giſter, or his Deputy, ſhall be taken and allowed as Evidence of the Regiſtries of the ſame 
Memorials in all Courts of Records whatſoever. | - = "re 

14. Provided always that where there are more Writings than one for making and per- 
fecting any Conveyance or Security, which do name, mention, or any ways affect or concern 
the ſame Honours, Manors, Lands, Tenements or Hereditaments, it ſhall be a ſufficient Me- 
morial and Regiſter thereof, if all the ſame Honors, Manors, Lands, Tenements and Here- 
ditaments, and the Pariſhes, Townſhips, Hamlets, or Extraparochial Places wherein the ſame 
lie, be only once named or mentioned in the Memorial, Regiſter and Certificate of any one of 
the Deeds or Writings made for the Perfecting of ſuch Conveyance or Security; and the 


Dates of the reſt of the ſaid Deeds or Writings relating to the ſaid Conveyance or Security, 


with the Names and Additions of the Parties and Witneſſes, and the Places of their Abodes, 
be only ſet down in the Memorials, Regiſters and Certificates of the fame, with a Reference 
to the Deed or Writing whereof the Memorial is ſo regiſtred, that contains or expreſſes the 
| Parcels mentioned in all the Deeds, and Directions how to find the Regiſtring the ſame. 
15. Provided alſo that all Memorials of Wills that ſhall be regiſtred in Manner as afore- 
| ſaid, within the Space of ſix Months after the Death of every reſpective Deviſor or Teſtatrix 
dying within the Kingdom of Great Britain, or within three Years after the Death of every 
reſpective Deviſor or Teſtatrix dying upon or in any Parts beyond the Seas, ſhall be as valid 
and effectual againſt ſubſequent Purchaſers, Judgments, Statutes and Recognizances, as if 
the ſame had been regiſtred immediately after the Death of ſuch reſpective Deviſor or Teſta- 


On what Con - 
dition ſuch 
Certificate 
granted, 


In Caſe of ſe-_ 
veral Writings | 


the Particu- 
lars may be 
only mention? 


Memorials of 
Wills. 


1.6. Provided always that in Caſe the Deviſee, or Perſon or Perſons intereſted in the Ho- Wills con- 
nours, Manors, Lands, Tenements or Hereditaments, deviſed by any ſuch Will as aforeſaid, teſted. 


by Reaſon of the conteſting ſuch Will, or other inevitable Difficulty, without his, her or 
their wilful Neglect or Default, ſhall be diſabled to exhibit a Memorial for the Regiſtry 
thereof within the reſpective Times herein before limited; and that a Memorial ſhall be 
entered in the ſaid Office of ſuch Conteſt or Impediment within the Space of ſix Months after 


4 | the 
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the Deceaſe of ſuch Deviſor or Teſtatrix who ſhall die within the Kingdom of Great Britain, 
or within the Space of three Years next after the Deceaſe of ſuch Perſon who ſhall die vpon 
or beyond the Seas; then and in ſuch Caſe the Regiſtry of the Memorial of ſuch Will within 
the Space of ſix Months next after his, her or their Attainment of ſuch Will, or a Probate 
thereof, or Removal of the Impediment, whereby he, ſhe or they are diſabled or hindred 
to exhibit ſuch Memorial, ſhall be a ſufficient Regiſtry within the Meaning of this Act. 


ö | Concealment 17. Provided neverthelefs, that in Caſe of any Cencealment or Suppreſſion of any Will or 
, 1 of Wills. Deviſe, no Purchaſor or Purchaſors, for valuable Conſideration, ſhall be defeated or diſturb- 
'M ed in his or their Purchaſe ; nor any Plaintiff in any Judgment, or Cognizee of any Stature 
li or Recognizance, fhall be defeated of his or their Debts, by any Title made or deviſed by 
| ſuch Will, unleſs the Will be actually regiſtred within three Years after the Death of the De- 
bi viſor or Teſtatrix. | | 

| 


Memorials of 18. And that all and every Memorials of Judgments, Statutes and Recognizances, ſo to 
| Judgments. be entred and regiſtred at the ſaid Regiſter-Office as aforeſaid, ſhall be in Writing, and ex- 
preſs and contain, in Cafe of ſuch Judgment, the Names of the Plaintiffs, and the Names 
and Additions therein of the Defendants, the Sums thereby recovered, and the Times of the 
Signing thereof; and in Caſe of Statutes and Recognizances, the Date of ſuch Statute or Re- 
1 cognizance, the Names and Additions of the Cognizors and Cognizees therein, and for what 


Sums, and before whom the ſame were acknowledged; and that in order to the Making an 
ne i ry of ſuch Memorials of Judgments, Statutes and Recognizances as aforeſaid, the Party 
Recognizan- and Parties deſiring the ſame, ſhall produce to and leave with the faid Regiſter, or his De- 
. puty, to be filed in the ſaid publick or Regiſter- Office, a Memorial of ſuch Judgment, Sta- 

tute or Recognizance, ſigned by the proper Officer, or his Deputy, who ſhall ſign ſuch Judg- 

ment, or his Succeflor in the ſame Office, or by the proper Officer in whoſe Office ſuch Sta- 
tute or Recognizance ſhall be inrolled, together with an Affidavit ſworn, or ſolemn Affirma- 
tion in Writing of a Perſon of the Perſuaſion of the People called Quakers, made before one 
1 of the Judges at Weſtminſter, or a Maſter in Chancery, that ſuch Memorial was duly ſigned 
16 by the Officer whoſe Name ſhall appear to be thereunto ſet, which Memorial ſuch reſpective 
1 Officer is hereby required to give ſuch Plaintiff or Plaintiffs, Cognizee or Cognizees, or his, 
C her or their Executors or Adminiſtrators, or Attorney, or any of them, he, ſhe or they pay- 
ö 


Fee. ing for the ſame one Shilling, and no more. | . 

Method of 19. And that the ſaid Regiſter, or his Deputy, ſhall make an Entry, and likewiſe, (if re- 

| : | regiſtring and quired) ſhall give a Certificate in Writing under his Hand, teſtified by two Credible Wit- 

1 giving Certi- neſſes, of every fuch Memorial of any Judgment, Statute or Recognizance brought to him 

fate. to be ſo regiſtred as aforeſaid, and in ſuch Book wherein ſuch Memorial ſhall be entered, and 

| alſo in ſuch Certificate to be ſo given, ſhall mention the certain Day and Hour, or Time of 

y that Day on which ſuch Memorial is ſo regiſtred or entred, and in ſuch Certificate ſhall men- 

tion in what Book, Page and Number the ſame Memorial is entred. | | EEE 

20. And that ſuch Regiſter ſhall duly file every ſuch Memorial of Deeds, Conveyances, 

Wills, Judgments, Statutes and Recognizances, in Order of Time as the ſame ſhall be 
brought to the ſaid Regiſter, and ſhall enter-or regiſter the ſame Memorials in the ſame Or- 
der that they ſhall reſpectively come to his Hands. Sa Way 


| n And fling 
þ [7 Memoria . 
| 
: 
| 
| 


Recital of the 21. And whereas by an Act of Parliament made in the 27th Year of the Reign of Kmg 
Act 27 H. 8. Henry the 8th, intitled, An Ad for Inrolments cf Bargains and Sales, it is enacted, That no 
1 c. 16. Manor, Lands, Tenements or Hereditaments, ſball paſs, aller or change from one to another, 
1 whereby any Eſtate of Inheritance or Free bold fhall be made, or take Effect, in any Perſon or 
N Per ſons, of any Uſe thereof to be made by Reaſon only of any Bargain and Sale thereof, except the 
faid Bargain and Sale be made by Writing indented, ſealed and inrolled in one of the King's 
Courts of Record at Weſtminſter, er - elſe witbin the ſame County or Counties where the ſame 
Manors, Lands, Tenements or Hereditaments fo bargained and ſold lie, or before the Cuſtos 
Rotulorum, ard two Juſtices of the Peace, and the Clerk of the Pence of the fame County or 
Ceunties, or two of them at the leaſt, whereof the Clerk of the Peace to be one; which Act hath 
been found by Experience to be of little or no Uſe within the ſaid North-Riding, for that 
the Clerk of the Peace thereof for the Time being, who hath the Keeping of the faid In- 
rolments within the faid North-Riding, is not by the ſaid Act injoined to give any Security 
for the ſafe Keeping, nor under any Penalty for the negligent Keeping of the ſaid Inrol- 
mefits, nor is any Place by the ſaid Act appointed for keeping thereof: And whereas by this 
preſent Act a public Office is intended to be erefed and eftablithed as aforeſaid, at the publick 
Charge of the ſaid North-Riding, for regiſtring and ſafe Keeping of Memorials of all Deeds and 
Conveyauces as aforeſaid, and à publick Regiſter to be choſen, who, according to the Directions 
herein after mentioned, is to give ſufficient Security for the due Execution of the ſaid Office; 
for rendring therefore the ſaid Act made in the 27th Year of the Reign of King Henry the 
vs | | | ah rw 


— 
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Sth more effectual and beneficial to the Inhabitants of the ſaid North-Riding, it is further 


enacted, That after the 29th Day of September 1736, all Bargains and Sales of any Manors, Bargains ard 
Lands, Tenements and Hereditaments, ſituate, lying and being within the ſaid North- Sales of Landa 
Ring, which ſhall be inrolled by the ſaid Regiſter, or his Deputy for the Time being, in inrolled by 


the ſaid publick Office, ſhall be as good, effectual and available to all Intents and Purpoſes 


the ſaid Regi- 
ſer, as eſtec · 


whatſoever, as if the ſame had been inrolled in one of the King's Courts of Record at Meſt- tual as if in- 
minſter, or before the Cuſtos Rotulorum, and two Juſtices of the Peace, and the Clerk of the rolled acco:d. 


Peace for the ſaid North-Riding, or two of them, according to the aforeſaid Act made in the ie 


27th Year of the Reign of King Henry the 8th, or any other Act now in Force; and one or 
more Tuſtice or Juſtices of the Peace of the ſaid Riding for the Time being ſhall have Power 
to take and enter the Acknowledgment of the Bargainor, if but one, or one of the Bargainors, 
if more in ſuch Bargains and Sales; and the ſaid Regiſter, or his Deputy for the Time 
being ſhall well and ſufficiently inrol by ingroſſing in Parchment-Books all fuch Bargains and 
Sales as ſhall for that Purpoſe be acknowledged as aforeſaid ; and ſhall indorſe a Certificate 
of ſuch Bargains and Sales of the Times of inrolling thereof, and ſign the fame, and the 
Books thereof ſhall ſafely keep in the ſaid publick Office, there to remain upon Record 


g to the (aid 
oy, 


amongſt the Memorials of Deeds there regiſtred: And that all Deeds of Bargain and Sale The Copies of 
| ſo inrolled in the ſaid publick or Regiſter-Office as aforeſaid, which ſhall appear to be ſo Deeds ſo in- 
inrolled by an Indorſement or Certificate on the ſaid Deeds of Bargain and Sale, ſigned by rolled good 


the ſaid Regiſter, or his Deputy, and all Copies of Inrolments thereof remaining on Re- 
cord in the ſaid Regiſter-Ofhce, ſhall be allowed in all Courts, where ſuch Bargains and 
Sales, or Copies, ſhall be produced, co be as good and ſufficient Evidence as any Bargains 
and Sales inrolled in any of the Courts at Weſtminfter, and the Copies of the Inrolments 
thereof. . | 


Evidence, 


22. And whereas Deeds have often been deſtroyed by Fire and other Accidents, it is Th. regiſting 
further enacted, That from and after the ſaid 29th Day of September 1736, any Perſon or of Writings 
Perſons having or claiming Title to any Honours, Manors, Lands, Tenements or Heredi- at full Length, 


taments in the ſaid North-Riding, may, 1cgiiter, at full Length in the ſaid Regiſter-Office, 
all and every or any the Deeds, Writings, Wills or Conveyances, by or under which ſuck 
Title ſhall be claimed, and which ſhall be made and exccuted, or ſigned and publiſhed 
and in Caſe of Wills where the Deviſor or Tettacrix ſhall die after the ſaid 2gth Day of 
September 1736, and the ſaid Regiſter, or his Deputy, is hereby authorized to enter and 


inrol all ſuch Deeds, Writings, Wills, and Conveyances, as ſhall be ſo brought to be re- 


giſtred, at full Length, by ingrofling them in Parchment- Books; and the ſaid Regiſter, or 
his Deputy, ſhall in the Margin of every ſuch Entry and Inrolazent mention the Time of 
ſuch Entry and Inrolment, and ſhall indorſe and ſign a Certificate on ſuch Deed, Con- 
veyance or Will, in Manner as is by this Act directed, where a Memorial is entred, and ſhall 
ſafely keep all and every the Books, wherein ſuch Entries and Inrolments ſhall be made, in 
the ſaid publick Office, there to remain upon Record; and all Copies of ſuch Entries and 
Inrolments of ſuch Decds, Writings, Wills and Conveyances fo regiſtred at full Length, 
and which Copies ſhall be ſigned by the ſaid Regiiter, or his Deputy, and atteſted by two 
or more Witneiles, ſhall be allowed in all Courts of Record to be good and ſufficient Evi- 
dence of ſuch Deeds, Writings, Wills or- Conveyances ſo regiſtred and deſtroyed by Fire or 
bother Accident. „ | | 


23. And that at the Time any Deed, Conveyance or Will, made and executed, or What Teſti. 
ſigned and publiſhed, after the 2gth Day of September 1736, ſhall be brought to the ſaid mony neceſ- 


| Regiſter's Office to be regiſtred or inrolled at full Length, one of the Witneltcs to the Exe- 
cution of ſuch Deed or Conveyance, or to the ſigning and publiſhing ſuch Will, ſhall make 
| Oath, or being one of the People called Quakers, take his folemn Affirmation before the 
ſaid Regiſter, or his Deputy, that fuch Deed or Conveyance was duly executed by the 
Grantor or Grantors, or that ſuch Will was ſigned and publiſhed by the Deviſor or 


Teſtatrix. 


ſary before 
Inrolment. 


24. Provided always, That fach Deeds, Conveyances and Wills, that ſhall be made and And what if 


executed in any Place not within forty Miles of the ſaid Ofñce, may be entred and regiſtred 


ſo ty Miles 
from the ſaid 


at full Length by the aforeſaid Regitier, or his Deputy, in Caſe an Affidavit ſworn, or a gg... 


ſolemn Affirmation of Quakers, made in Writing, before one of the Judges at Weſtminſter, 
or a Maſter in Chancery, ordinary or extraordinary, be brought with ſuch Deed, Conveyance 
or Will, wherein one of the Witneſſes to the Execution of ſuch Deed or Conveyance, or 
to the ſigning or publiſhing ſuch Will, ſhall ſwear or affirm, that he or ſhe ſaw the ſaid 
Deed executed, or in Caſc of Wills, ſuch Will ſigned and publiſhed by the Deviſor or 
Teſtatrix. e > | 171 


Vor. J. I Ee, | 6 F 25. And 
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Inrolments at 25. And that every ſuch Inrolment of every ſuch Deed of Bargain and Sale, and Regiſtry 
full Length to at full Length of ſuch Deeds, Writings, Conveyances and Wills in the ſaid Regiſter-Office 
be deemed the as aforeſaid, ſhall be deemed and adjudged to be the Entry of a Memorial thereof, purſuant 
ee to this Act, and ſhall have the ſame Force and Effect upon the Eſtate therein mentioned, in 
Relation to all ſubſequent Deeds, Conveyances and Wills, and to all other Intents and Pur— 

poſes, as if a Memorial of ſuch inrolled Deed or Deeds, Writing, Conveyance or Will fo 

regiſtred at full Length, had been entered in the ſaid Regiſter- Office as aforeſaid, purſuant to 

the ſaid Act; and the Certificate ſigned and indorſed on ſuch Deeds of Bargain and Sale ſo 

inrolled, or on ſuch Deeds, Conveyances or Wills, regiſtred at full Length, ſhall be taken 


and allowed as Evidence of ſuch Inrolments or Regiſtrics in all Courts of Record what- 


ſoever. | . 
Regiſter's 26. That every ſuch Regiſter ſhall be allowed for the Entry of every ſuch Memorial, 


Fees. as is by this Act directed, the Sum of one Shilling, and no more, in Caſe the ſame do not 


exceed 200 Words; but if ſuch Memorial ſhall exceed 200 Words, then after the Rate and 
Proportion of 44. an 100 for all the Words contained in ſuch Memorial, over and above the 
firſt 200 Words: And the like Fees for the like Number of Words contained in every ſuch 
Bargain and Sale inrolled, and Deeds, Writings, Conveyances and Wills regiſlred at full 
Length as aforeſaid, and in every Certificate or Copy given out of the ſaid Office, and no 
more; and for every Search in the ſaid Office, one Shilling, and no more. | : 
Attendance, 27. That every ſuch Regiſter, or his ſufficient Deputy, ſhall give due Attendance at his 
Office every Day in the Week (except Sundays and Holydays) between nine and twelve in 
the Forenoon, and two and five in the Afternoon, for the Diſpatch of all Buſineſs belong- 
ing to the ſaid Office; and that every ſuch Regiſter, or his Deputy, as often as required, 
ſhall make Searches concerning all Memorials that are regiſtred, Deeds of Bargain and Sale 
inrolled, and Deeds, Writings, Conveyances and Wills ſo regiſtred at full Length as afore- 
ſaid, and give Certificates concerning the ſame under his Hand (if required by any Perſon) 
_ teſtified by two credible Witneſſes. „„ 3 8 5 
Regiſter to 28. That every Regiſter at the Time of his being ſworn into the ſaid Office as aforeſaid, 
Fer gs l. ſhall enter into a Recognizance with two or more ſufficient Sureties (to be approved of by 
7" five or more of the Juſtices of the Peace of the ſaid Riding that were preſent at his Election, 
by Writing under their Hands and Seals, to be regiſtred at the next General Quarter- 
Seſſions of the Peace for the ſaid Riding) of the Penalty of two thouſand Pounds unto his 
Majeſty, his Heirs and Succeſſors, to be taken by the ſame Juſtices of the Peace that ap- 
proved of his Security, conditioned for his true and faithful Performance of his Duty in the 
Execution of his ſaid Office, in all Things directed and required by this Act: The ſame to 
be tranſmitted by the ſame Juſtices of the Peace within one Month next after the Date 

thereof, into the Office of his Majeſty's Remembrancer of the Exchequer, there to remain 
amongſt the Records of 'the ſaid Court. „ | Et 
Oy >. 29. And that if any ſuch Regiſter, or his Deputy, ſhall negle& to perform his or their 
Neglect of Duty in the Execution of the ſaid Office, according to the Rules and Directions in this Act 
Duty. mentioned, or commit, or ſuffer to be committed, any undue or fraudulent Practice in the 
Execution of the ſaid Office, and be thereof lawfully convicted, then ſuch Regiſter ſhall for- 
feit his ſaid Office, and pay treble Damages with full Coſts of Suit to every ſuch Perſon or 
Perſons as ſhall be injured thereby; to be recovered by Action of Debt, Sc. Ewa 

Regiſter's Se- 30. Provided nevertheleſs, That when any Regiſter ſhall die, or ſurrender his Office, and 
curity, when there ſhall within the Space of three Years from and after ſuch Death or Surrender no Miſbe- | 
to be vacated: haviour appear to have been committed by ſuch Regiſter in the Execution of the ſaid Office, 
then and in ſuch Caſe at the End of the ſaid three Years after his Death or Surrender, the ſaid 
Recognizance ſo entred into by him ſhall become void and of none Effect to all Intents and 
Purpoſes whatſoever. _ | 5 55 . 
Penalty on 3 1. And it is enacted, That if any Perſon or Perſons ſhall at any Time forge or coun- 
Forgery, terfeit any Entry of the Acknowledgment of any Bargainor in ſuch Bargain and Sale as 
aforeſaid, or any ſuch Memorial, Certificate or Indorſement as is herein mentioned or di— 
rected, and be thereof lawfully convicted, ſuch Perſon or Perſons ſhall incur and be liable 

to ſuch Pains and Penalties, as in and by an Act made in the fifth Year of Queen Elizabeth, 
intituled, An Act againſt Forgers of Falſe Deeds and Writings, are impoſed upon Perſons for 
torging and publiſhing of falſe Deeds, Charters or Writings ſealed, Court-Rolls or Wills, 
whereby the Frechold or Inheritance of any Perſon or Perſons, of, in or to any Lands, Te- 
and Perjury. nements and Hereditaments, ſhall or may be moleſted, troubled or charged: And that if 
any Perſon or Perſons ſhall at any Time forſwear himſelf, or being a Quaker ſhall falſly, 
maliciouſly and corruptly affirm before the ſaid Regiſter, or his Deputy, or before any 
Judge or Maſter in Chancery, in any of the Caſes herein mentioned, and be thercof law» 
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fully convicted, ſuch Perſon and Perſons ſhall incur and be liable to the ſame Penalties as if 
the ſame Oath had been made in any of the Courts of Record at Weſtminſter. 

32. That in Caſe of Mortgages, Judgments, Statutes and Recognizances, whereof Me- Certificates of 
morials ſhall be entered in the ſaid Kegitter-Uiiice, or in Caſe of Mortgages where the Mortgages 
Mortgage-Deed ſhall be regiſtred at full Length, purſuant to this AR, if at any Time f<barged, 
afterwards a Certificate ſhall be brought to the fad Regiſter, or his Deputy, ſigned by viſtred, __ 
the Mortgagees in ſuch Mortgage, Plaintiffs in ſuch Judgment, Cognizees in ſuch Statute : 
or Recognizance, their reſpective Executors, Adminiſtrators or Aſſigns, and atteſted by two 
Witneſſes, whereby it ſhall appear that all Monies due upon ſuch Mortgage, Judgment, 

Statute or Recognizance reſpectively, have been paid or ſatisfied in Diſcharge thereof; 
which Witneſſes ſhali, upon their Oath before any one of the Judges of his Majeſty*s Court 
of King's Bench or Common Pleas, or any one of the Barons of the Court of Exchequer, 
or before any one of the Maſters of the Court of Chancery, or before the ſaid Regiſter, or 
his Deputy, who are hereby reſpectively impowered to adminiſter ſuch Oath, prove ſuch 
Monies to be fatisfied or paid accordingly, and that they ſaw ſuch Certificate ſigned by the 
ſaid Mortgagees, Plaintiffs or Cognizees their reſpective Executors, Adminiſtrators or Aſ- 
ſigns; that then and in every ſuch Caſe the ſaid Regiſter, or his Deputy, ſhall make an 
Entry in the Margin of the ſaid Regiſter-Books againſt the Regiſtry of the Memorials of 
ſuch Mortgage, Judgment, Statute or Recognizance, or againſt ſuch Deed regiſtred at 
full Length reipectively, that ſuch Mor:gage, Judgment, Statute or Recognizance reſpec- 
tively, was ſatisfied and diſcharged according to ſuch Certificate, to which the ſame Entry 
; _ refer, and ſhall after file ſuch Certificate, to remain upon Record in the ſaid Regiſter- 

8 | | : 

33. Provided nevertheleſs, That if any Judgment, Statute or Recognizance be regiſtred in Judgments, 
the laid Regiſter-Office within twenty Days aiter the Acknowledgment or Signing thereof, &c. regiſtred 
all the Lands that the Defendants or Cogonizccs had at the Time of ſuch Acknowledgment in twenty 
or Signing ſhall be bound thereby; and the Regiſtry of a Memorial of ſuch Judgment, Sta- - 125 e | 
tuce or Recognizance within the Time aforeſaid, ſhall be as available to all Intents and Pur- OT 

poſes as if ſuch Memorial thereof had been entred in the ſaid Regiſter-Office on the Day of 

the Siga.og or Acknowledgment of ſuch Judgment, Statute or Recognizance. . 

34. 1 rovided always, 'That this Act ſhall not extend to any Copyhold Eſtates, or to any This — 
| Leale at a Rack- Rent, or to any Leaſe not exceeding twenty-one Years, where the actual Coppbold 5 

Poſſeiſion and Occupation goeth along with the Leaſe. Eſtates. 
35. And it is enacted, That in all Deeds of Bargain and Sale hereafter inrolled in Pur- needs of Bar- 
ſuance of this Act, whereby an Eſtate of. Inheritance in Fee-ſimple is limited to the Bar- gain and Sale 
gainee and his Heirs, the Words grant, bargain and ſell, ſhall amount to, and be conſtrued of Eftates in 
and adjudged in all Courts of Judicature to be expreſs Covenants to the Bargainee, his Heirs Fee ſimple. 

and Aſſigns, from the Bargainor for himlelf, his Heirs, Executors and Adminiſtrators ; that 
the Bargainor, notwithſtanding any Act done by him, was at the Time of the Execution of 
ſuch Deed ſeiſed of the Hereditaments and Premiſſes thereby granted, bargained and ſold, 
of an indefeaſible Eſtate in Fee-ſimple, tree from all Incumbrances (Rents and Services due 
to the Lord of the Fee only excepted) and for quiet Enjoyment thereof againſt the Bargainor, 
his Heirs and Aſſigns, and all claiming under him; and alſo for further Aſſurance thereof to 
be made by the Bargainor, his Heirs and Aſſigns, and all claiming under him, unleſs the 
ſame ſhall be reſtrained and limited by expreſs particular Words contained in ſuch Deed ; 
and that the Bargainee, his Heirs, Exccutors, Adminiſtrators and Aſſigns reſpectively, ſhall 
and may, in any Action to be brought, aſſign a Breach or Breaches thereupon, as they 
might do in Caſe ſuch Covenants were expreſly inſerted in ſuch Bargain and Sale. | 
36. And that every Leaf of the aforeſaid Regiſter- Books and Inrolment-Books ſhall be ſigned Every Leaf of 
by two Juſtices of the Peace of the ſaid Riding (to be from Time to Time appointed by the = 2 to 
Juſtices of the Peace thereof, or the major Part of them, at their General Quarter-Seſſions , | Fuſtices, 
of the Peace aſſembled) who are hereby required to ſign the ſame accordingly z and that an 
Entry thereof ſhall be made from Time to Time, by the Clerk of the Peace of the ſaid and entred by 
Riding for the Time being, in the Order-Book of the ſame Seſſions, and ſigned by the ſame - ants of 
Juſtices of the Peace that ſhall from Time to Time ſign the ſaid Regiſter-Books and Inrol- 4 
ment- Books, to remain upon Record amongſt the Records of the ſaid Seſſions and that a 
like Entry ſhall be made upon Record, asd ſigned as aforeſaid, of the Number of the ſame 
Books, and how called or marked, and how many Pages each of them contains, chat are at 
any Time and from Time to Time uſed in the faid Regiſter-Office. ; 

37. And that no Member of Parliament for the Time being ſhall be capable of being The Regiſter 
choſe Regiſter, or of executing by himfclf, or any other Perſon or Perſons, the ſaid Office; excluded ſtom 


| . 7 75 208 2- : being a Mem- 
or to have, take or receive any Fee, or other Profit whatſoever iſſuing out of the ſaid Of- ber, Parlia- 


| fice, or for or in Reſpect thereof: Nor ſhall any ſuch Regiſter, or his Deputy, or any Perſon qe, 
ah | | | os - 


480 


: Regiſtring Deeds. 


Publick Act. 


B 


Indenture. 


or Perſons receiving Profit out of ſuch Office, be capable of berg a Member to E 1 
Parliament. a 
8. And that this Act ſhall be taken and allowed in all Courts in this Kingdom as a 
ublick Act; and all Judges, Juſtices, and other Perſons therein concerned, are hereby | 
required to take Notice thereof as ſuch, without ſpecial Pleading the ſame. _ 


A Purchaſer with Notice of a prior — is not protected by the not t regiſtring it. 


Str. 664: 
Regiſtring an Aſſignment is not regiſtring the Leaſe.” 2 Str. 1064. 


For the Forms YT theſe Memorials, Certificates, &c. ſee the Second Part, 


CHAP VI. 


Of the different Kinds of Deeds, Wils and Teſta- 
3 ments. | 


8 E 8 
Of the Difference between Deeds, Wills and Teſtaments. 


EING in this Chapter to treat of the different Kinds or Sorts of Deeds, Wills and 
Teſtaments, it is proper to ſhew what Diſtinction the Law makes between one and 


the other. | 
A Deed (as before obſerved, Chap. 3. $. 1. ) is a Writing or Inſtrument ſealed and deli- 


vered to prove the Agreement of the Parties to what is contained therein. 


And a Will, Deviſe or Teſtament, is Directions tor the Diſpoſition of a Perſon's Effects 


after his Deceaſe. 
The former takes Effect on the perfecting thereof, by Sealing and Delivery, Livery ok 


Seiſin, c. and the latter on the Death of the Teſtator; but as Lands or Goods may either 
be conveyed by Deed or Will, it is necellary. to treat of both in this Chapter.” | | 
8 E C T. II. 
Of the various Kinds of Deeds i in general. " 
( A) With Relation 7 the exterior Form. 


S to the exterior Forms of Deeds, I "BEN before ſhewn in what Hand and Ln a 
Deed muſt be written, and that it muſt be written in Paper, Parchment or Vellum; 3 


it remains now to ſhew what Kinds of Deeds there are relative to the exterior V orm: There- 


fore obſerve, that all Deeds are either indented or Poll. 
A Deed indented (or that which is called an Indenture) is when the Faper or Parchment 
is indented, or cut unevenly, or in and out on the Top or Side anſwerable to another that 


comprehends the ſelf ſame Matter and Form; and it is ſo called becauſe it is ſo indented; 
for although it is called an Indenture, and uſually begins in theſe Words This Inden⸗ | 
ture, Sc. yet if it begins with theſe Words, and is not actually indented, it is no Indenture, 


but it will have the Effect of a Deed Poll; and if it be not fo called, or the Words, This 
Indenture in the Beginning, or Words importing the ſame, be omitted, yet if it be indented 


it is an Indenture in Law. | 
An Indenture was anciently called Charta cyrographata vel communis, wont each Party 


had his Part. 

An Indenture is ſometimes Bibartite, i. e. of two Parts, when there are two Parties and 
two Parts of the Deed, and then commonly the Feoffor, Grantor or Leſſor has one Part, 
and the Feoffee, e or Leſſee, the other Part. Sometimes it is Tripartzte, 7. e. when 
there are three Parties and three Parts, and then commonly each Party has a Part of the In- 
denture. And ſometimes it is Quadripartice, Quinquepariite, &c. according to the Parts 


that are ſealed interchangeably one to another. As theſe Parts that which is ſealed by the | 
q | | e | 
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Feoffor, Grantor or Leſſor, is the Principal Original, and the Reſt are called Acceſſary, 
Counterparts or Copies; and yet all of them in Law do make up one intire Deed, every 
Part of the Indenture being of as great Force and Effect as all the Parts together. £ 

Theſe Deeds are ſometimes in the firſt Perſon; as, Know all Men, and that I A. B. 
have given and granted, Oc. and although an Indenture be ſo made, yet it is good. 


And fomedmes they are made in the third Perſon; as, This Indenture witnefſeth, 


Sc. that the ſame A. B. &c. hath given and granted, &c. But a Deed Poll is uſually made 
io the firſt Perſon, yet if it be made in the third Perſon, it is good. 

And though the Feoffor, Donor, or Leſſor, only ſeals the Fart of the Indenture running 
in the third Perſon belonging to the Feoffee, Donee or Leſſee, the Indenture is good; for 
if the Feoffee, Donee or Leſſee, never ſeals the Counterpart belonging to the Feoffor, Ec. 
he has an Intereſt in the Eſtate, being made Party to the Deed in the Beginning. 

But if the Indenture is made in the firſt Perſon, mention muſt be made in the Deed, that 
the Frolfce, Sc. has put his Seal; and he muſt put his Seal accordingly to make himſelf 
Party to the Deed ; for he is not Party to the Deed, (being made in the firſt Perſon) but 
only by the Clauſe that he put his Seal thereunto, 8 | 4 

All the Part of a Deed indented in Judgment of Law make up but one Deed, and every 
Part is of as great Force as all the Parts together, and they are eſteemed the mutual Deeds 
of either Party, and either Party may be bound by either Part of the ſame, and the Words 
of the Indenture are the Words of either Party. 5 | | | 

And although they be ſpoken as the Words of one Party only, yet they are not his Words 
alone, but may be applied to the other Party if they more properly belong to him; for 
every Word that is doubtful ſhall be applied and expounded to be ſpoken by him to whom 
they will beſt agree, according to the Intent of the Parties; and they ſhall not be taken 
more ſtrongly againſt one, or beneficially for the other, as the Words of a Deed Poll ſhall : 


It therefore A. by Indenture enfeoff B. upon Condition, and then enters for the Condition bro- 


ken; in this Caſe it hath been held, that A. in his Pleading may ſhew forth the Deed that 
he himſelf ſealed, and this is ſufficient. 2 | 
And therefore it is alſo thought that an Indenture made in the firſt Perſon is as good in 
the Law as an indenture made in the third Perſon, when both Parties have to this put their 
Seals; for if in an Indenture made in the third Perſon, or in the firſt Perſon, Mention be 
made that the Grantor only has put to his Seal, and not the Grantee, then the Indenture is 
only the Deed of the Grantor ; but when Mention is made that the Grantee alſo has put his 
Seal to the Indenture, it ſhall be ſaid to be the Deed of them both. 8 | 
And although both Parts of an Indenture are but as one Part, yet the Deed of the Grantor, 
Feoffor, Sc. is the Principal, and the other are but Counterparts. 

And therefore if the Leſſor only ſeals and not the Leſſee, yet it is as good as if both had 
ſealed z and if there be any Difference between the Parts, the Counterparts ſhall be made 
to agree with the Principal, and it ſhall be deemed the Miſpriſion of the Clerk, _ 
But now it is cuſtomary in ſome Deeds, and very proper, to make all the Parts Originals 

by all the Parties ſigning, ſealing and delivering each Part. £4: 

This Deed is the ſtrongeſt Kind of Deed of the two, for this worketh an Eſtoppel, 5. e. 
it bars and concludes either Party to ſay or except any Thing againſt any Thing contained 
in it; for if a Leaſe be by Indenture, both Parties are concluded to ſay that the Leſſor has 
nothing in the Land at the Time of the Leaſe made; ſo that if the Leſſor happens to have 
the Land afterwards by Purchaſe or Deſcent, the Leſſee may enter upon him by way of 
Concluſion, and the Leſſee by Eſtoppel ſhall be forced to pay his Rent: But it is otherwiſe 
of a Deed Poll, for this is commonly but of one Part, which is fealed by the Feoffor, 
Leſſor, &c. only; and this ſhall be expounded to be the ſole Deed of the Feoffor, Leſſor, 
Se. and the Words therein contained ſhall be ſaid to be his Words, and ſhall bind him 
only, and be expounded altogether in Advantage of the Feoffee, Leſſee, &c. and againſt 
the Feoffor, Leſſor, Sc. and does not work any Eſtoppel againſt either Party. 
But if a Deed be indented. or Poll, and there be therein reciprocal Covenants between 
them from one to another, although there be but one Part, yet if each of them ſeals and 
delivers it one to the other, this is good for both Parties; and each of them that can get the 
Deed into his Hand to ſhew or plead may take Advantage thereof againft che other ; and 


in this Caſe the Deed is uſually kept by one indifferent between them both. SENTED 

A. enteoffs B. of a Manor, rendring for certain Cloſes, Parcel of the Manor, 601. Rent 
per Ann. and A. aſſigned the Rent to C. by Bargain and Sale inrolled; B. delivered the 
Counterpart ſealed by him to C. who loſt it, and A. found it and tore it. C. brought an 


Action againſt A. for tearing the Counterpart; upon which it was held by all the Judges but 


the C. J. chat this being only a Counterpart, and not being particularly granted, did not paſs 


to the Plaintiff as incident; but the Chief Juſtice held, that this Counterpart waited upon 
the Intereſt, and is as good Evidence for it. Yelv, 223. | 
JJ. 8 | 566 
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Duplicate. 


Deed Poll. 


In Cur' Can? a Counterpart of a Settlement in Tail was admitted as ſoffcient e 
that there was ſuch a Settlement, and a Conveyance was decreed accordingly. Prec. Chan. 
116. | 
There were two Patentees of the ſame Office for their 15 ivesz one whereof had the real Pa- 
tent, and the other had only a Duplicate: The principal Patent yas wrote per Werrentian 
de privato ſigillo euforitate Parliamenti, and a liitle under the Scat(ot the other was wrote the 
Word Duplicate; he that had the principal Patent ſurrendered it in the Abſence of the other 
Patentee who was beyond Sea, and took a new Patent to himſelf and another Perſon, and 
the firſt Patent was cancelled : It was ſeveral Perſons Opinions, that when the principal Patent 
was Cancelled, the Force of the Duplicate was gone in Law, becauſe no Title could be made 
by this Patent, becauſe it was granted and ſealed by the Chancellor at his ienfoo, and 
without any Warrant from the King ſo to do. D. 179. 6. 

Per Holt C. J. If a Fine be levied by Baron and Feme of Lands which he has in Right 
of his Wife, and there is a Deed made at the ſame Time to declare the Uſes thereof, and 
afterwards this Deed is loſt, and then another is made to the ſame Effect, and dated as the 


firſt; that Deed is folficidnt to declare the Uſes of the Fine. Holt*s Rep. 735. 
A Perſon who had a large Eſtate, ſettled the greateſt Part of it, and conſtrained himſelf 7 


to deliver all the Deeds to the Purchaſor, by which he had none left to make out the Title 
to the Reſidue. The Vender moved the Court of Chancery, that the Parties to the Con- 


veyance to him might be ordered to execute a Duplicate of the Conveyance to be kept by 


him. Lord Keeper Wright ſaid, he looked upon it to be within the Covenant for further 
Aſſurance, and ordered that a Duplicate ſhould be executed, but that it ſhould be indorſed 
upon it, that this was only a Duplicate. But the Matter being moved again by the other 
Side, the Order was diſcharged; becauſe the Decree being once executed, the Court had no 
more to do in it. Abr. Ca. Eg. 166. | 

A Deed Poll is that which is plain without any indenting when the Parchment or Paper 
is polled or cut even, 

This was antiently called Charte de una parte; for it is ſingle and but one, which the 
Feoffee, Grantee or Leſſee, for the moſt part has. 

Every Deed that is pleaded ſhall be intended to be a Deed Poll, unleſs it is alledged to be | 
indented. It commonly begins thus, To all People to whom theſe Preſents ſhall come, & c. 


or Know all Men 2 beſe Preſents, &c. In this Deed Poll a Leſſee is not eſtopped or 


concluded to plead, that the Leſſor had nothing at the Time of the Leaſe made; tor the 


Leſſor only puts his Seal to it, and delivers it only as his Act. 
If a Defeaſance of a Statute be indented, yet it is but in the Nature of a Deed Poll, and 


the Words of the Defeaſance are the Act and Words of the Conuſee only; and if the 


Conuſor and Conuſee deliver a ſeveral Deed to one another, and there is a Variance in 


any material Point, it ſhall be expounded eres to the Deed delivered by the Conuſee. 


2 And. 58. | 
If an Indenture be not made between Parties, it is in Nature of a Deed Poll, and thereby 


the Party may covenant with a Stranger. 2 Lev. 74. 
A. by a Deed Poll covenanted with B. to ſell him Land for 200 J. and B. by the ſame. 


| Deed covenanted with A. to pay the Money. B. ſealed and delivered it as his Deed to A. 


What Con- 

veyance muſt 
be by Inden- 
ture, and not 


by Deed Poll. 


and ſo did A. to B. This was adjudged the Deed of both A. and B. and he that has it may 


have Covenant againſt the other on Breach. 2 And. 30. 
By Stat. 27 H. 8. c. 16. No Manors, Lands, Tenements or other Herediranients. ſhall 
paſs, alter or change from one to another ; whereby any Eſtate of Inheritance or Freehold 
ſhall be made or take Effect in any Perſon or Perſons, or æny Uſe thereof to be made by 
Reaſon only of any Bargain and Sale thereof, except that the ſame Bargain and Sale be made 


by Writing indented, ſealed and inrolled. 


For more of this At, vide Tit. Batgain and Sale, p. 650. . 
And by Stat. 32 H. 8. c. 28. All Leaſes of any Manors, Sc. by Writing I EOS 1 


Seal for Term of Years, or Life, by any Perſon of full Age, having any Eſtate of Inheri- 


tance either in Fee-fimple, or in Fee-tail, in their own Right, or in the Right of their 


Churches or Wives, or jointly with their 'Wives, of any Eſtate of Inheritance made before 
the Coverture or after, ſhall be good and effectual in the Law gd the rn their 
Wives, Heirs and Succeſſors, and every of them. | 
See more of this AF, Tit. Leaſe, p. 682. 
And by Stat. 13 Eliz. c. 7. A Bargain and Sale of a Bankrope s Eſtate muſt be by1 eed 
indented and inrolled. | 


For this Statute ſee before Page 96. | 
And by Stat. 43 Eliz. c. 11. Where the Queen or her Succeſſors is or ſhall be Lord or Oeder 


of the Freehold of the Soil of Watts: or Common (propoſed by 5 Act to be drained and 


| recovered 


e enen 


perpetually the ſeveral Waſtes or Commons of that Quality; which Contract, and Bargain 
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recovered in the Ie of Eh, and the Counties of Cambridge, Huntington, Nortbampton, Lin- 
cola, Norfolk, Suffolk, Suſſex, Eſex, Kent, and County Palatine of Durham) the moſt Part 
of the Commoners in ſuch Soil may contra, bargain, aſſign and ſet forth Part of their Com- 


mon therein, 4% any Perſons who will undertake the Draining; which ſhall bind all the ſaid 


| Commoners, their Heirs, Executors or Aſſigns, and all others that ſhall hereafter, by Rea- 


ſon of any their Reſidence, claim any Common of Paſture in the ſaid Waſtes or common 


_ Grounds whereof the Soil belongs to the Queen, of and for all their Intereſt or Claim of 
_ Common therein; To hold according to the true Intent and Effect of ſuch Contract, Bar- 


gain, Aſſignment and Conveyances, by Writing indented, ſealed and delivered by the moſt 
Part of ſ:ch Commoners, as ſhall be made between the moſt Part of ſuch Commoners and 
ſuch Undertakers: But ſhall not in any Sort be of any Effect or Validity againſt the Queen, 


her Heirs, Succeſſors or Aſſigns, or their Eſtates in the Soil thereof, except ſuch Convey- 
_ ances be by Writing indented in Parchment, and one Part thereof under the Hands and Seals 
of moſt Part of the Commoners ſo contracting the ſame, certified into Chancery, if the 
Waſte or Soils ſhall be of the Poſſeſſions of the Queen's Crown of England; and except her 
Majeſty's Royal Conſent be obtained thereunto, and ſignified by and under the Queen's 
Privy Seal, or Great Seal, and inrolled in the Queen's ſaid Court of Chancery; and after 


ſuch Aﬀent fo had, ſignified and inrolled, then the ſame Contracts and Coverants ſhall be 
good and available to all and every ſuch Undertakers, their Heirs and Aſſigns, againſt the 
Queen's Heirs and Succeſſors, according to the Proviſions, Agreements and Covenants ſo 


allſented unto by the Queen, her Heirs and Succeſſors; and where they are of the Poſſeſſion 
of the Duchy of Lancaſter, then the ſaid Contract, Bargain, Aſſignment of or from the 


Queen, hall not be of any Effect or Validity againſt the Queen, her Heirs, Succeſſors and 


 Alſigas; except ſuch Contract and Bargain touching the Premiſſes, and ſuch Aſſignment and 
ſetting forth of ſuch Part to the ſaid Undertakers to hold in Severalty be, by Writing indented 


in Parchment, ſealed and delivered by the ſaid Commoners, or the moſt Part of them, and 


the ſaid Undertakers, and one Part thereof, certified under the Hands and Seals of moſt 


Part of the Commoners, into the Queen's Court of the Duchy of Lancanſter for the Time 


: Being, and her Majeſty's Royal Conſent under the Seal of the ſaid Duchy obtained there- 
unto, and there inrolled in that Court; which Conſent Royal being obtained for the Soil 


of ſuch Waſte, being of the Poſſeſſions of the Crown, and under the Seal of the ſaid Duchy, 
of the Queen's Soil of ſuch Waſte as are of thoſe Poſſeſſions, the ſaid Undertakers, and their 


Heirs and Afſigns, ſhall and may enjoy in Severalty the Soil of ſo much Waſte and Com- 


mon as was fo contracted for, aſſigned and ſet forth by the moſt Part of the Queen's 


Commiſſioners, in ſuch Sort and Quality as the ſaid Undertakers ſhall hold and enjoy the 


Intereſt of Common to all Intents and Purpoſes. | 
Provided always, that this Act, nor any Thing therein contained, ſhall not extend to the 


Impairing, Diminiſhing, Letting, Taking away or Extinguiſhing of the Intereſt of Com- 
moners, or any of them, or of the Lords or Owners of the Soil, of, in or to any Part of 
the Reſidue of the Waſte of Commons which is not or ſhall not be ſet forth or aſſigned to 
the Undertakers, nor to any Franchiſes or Liberties, or Waif, Stray, Leet, Law-Day, nor 


other Liberties to be uſed or taken in the Part ſo to the ſaid Undertakers aſſigned, but that 
as well the Commoners and Lords and Owners of that Soil, ſhall and may enjoy their Com- 


mons in the Reſidue thereof; and the Queen's Majeſty, her Heirs and Succeſſors, and the 


Lords and Owners, ſhall and may have and enjoy ſuch Liberties and Franchiſes in ſuch their 


Part as heretofore was lawfully uſed, and as they or any of them ſhould or might have 
done, if this Act, or ſuch Contract, Bargain and Aſſignment, had never been. 


Provided always, that this Act, or any Thing therein contained, ſhall not extend either 


to any Bargain, Sale, Agreement, Gravt, Conveyance or Aſſurance, or to the Inning, 
Draiving, or Laying dry of any Commors, Marſhes or ſurrounded Grounds, whereby or 


by Means whereof any of the Havens or Ports of the Realm may be in any Sort annoyed, 


impaired or hindred, nor to any Grants within eight Miles of Yarmouth, or fix Miles of Lynn 


in Norfolk. 5 | | 
Mote; The preceding Clauſe of this Act relates to Contracts, Sc. made concerning the 


Waſtes and Commons of which the Soil belongs to Subjects, but it does not direct ſuch 


Contracts, &c. to be by Deed indented; the Clauſe of the Act is as follows: 
lt is enacted, That the Lord or Lords, as well Bodies Politick or Corporate, as any 


other Perſon or Perſons whatſoever of all and every the Waſte and Commons aforeſaid, 


and the moſt of the Commoners for their particular Commons, and likewiſe the Owners, 


and ſuch as have or ſhall have Intereſt in any ſeveral ſurrounded Grounds lying within or 
near the fame, may contract or bargain for Part of ſuch Commons, Waſtes and Severals 
aforeſaid, with ſuch Perſon and Perſons which will undertake the Draining aud Keeping dry 


and 
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and Conveyances thereupon made, ſhall be good and available in Law to all Conftrudiiors 
and Purpoſes againſt the ſaid Lords of the ſaid Soil, and Owners of Severals, and their Heirs, 
Succeſſors and Aſſigns, and all the Commoners, and ſuch as ſhall or might have Common 
or Intereſt there afterwards, according to the Contracts, Covenants, Proviſions and Agree— 
ments in thoſe Conveyances to be ſpecified, and for ſo much of ſuch Commons, Waſtes or 
Severals, as ſhall be ſo contracted or conveyed; To hold and enjoy in Severalty, to ſuch 
Perſon or Perſons, his or their Aſſignee or Aſſignees, as ſhall or have undertaken the ſame, 
in ſuch Manner and Form as his or their Eſtates and Intereſt are or ſhall be, by or upon ſuch 
Contracts or Agreements, by ſuch Conveyances limited or appointed. 

There are three Kinds of Perſons who may make Leaſes for three Lives, c. but they 
muſt be by Deed indented, and not by Deed Poll, viz. (1) Any Perſon ſeiſed of an Eſtate- 
tail in his own Right. (2) Any Perſon ſeiſed of an Eſtate in Fee- ſimple in the Right of his 
Church. (3) Any Huſband and Wife ſeiſed of any Eſtate of Inheritance in Fee- fmple or 
Fee-tail in the Right of his Wite, or Jointly with his Wife before the Coverture or after, 
viz. the Tenant in Tail by Deed to bind his Iſſue in Tail, but not the Reverſion or Re- 
mainder; the Biſhop, Sc. by Deed without the Dean and Chapter, to bind his Succeſſors; 
the Huſband and Wife by Deed to bind the Wife and her and their Heirs; and theſe are 


made good by the Statute of 32 Hen. 8. c. 26. 
(B) Of the various Kinds of Deeds with Relativi to their Uje and E T a. 


HERE are ſome Deeds which concern the Publick, and others which concern and 
L are made between particular Perſons. 

And of theſe ſome are abſolute and ſome conditional, ſome concern the Realty, nk the | 
Perſonalty, and ſome are mixed. 2 

Some Deeds contain Matter of Grant, or Gift, among which Feoffments, Gifts, Bargains 
and Sale, Grants and Leaſes, a are the chief. | 
. And ſome of them contain Matter of Diſcharge, as Releaſes, Acquittances, Defeaſances, and 
uch like. 

And ſome of them contain other Matter, as Confirmations, and ſuch like. 

Or as they are otherwiſe diſtinguiſhed : Some of them are conſtitutive and making, and hn | 
are remiſſory or liberatory. Some of the firſt Sort are creating, i. e. ſuch whereby an Eſtate, 
Property or Obligation, not having Eſſence before, is newly raiſed and created; as the firſt 
Grant of a Rent, Common, Way, Sc. Eſtate-tail for Life, Years, Sc. and ſome of them 
are conveying, i. e. ſuch by which Eſtates, Properties, and the like, being already created, 
are conveyed to others; as Feoffments, Bargains and Sales, Grants over, or Aſſignments, Sur- 
renders, and the like. 

Thoſe of the laſt Sort are ſuch as deſcribe and teſtify ſome precedent Contract for a Duty | 
or Fact to be paid, performed or done, releaſed or diſcharged ; of which Sort are al] Ac- 
guittances, Releaſes, and other ſuch like Matters of Diſcharge. 

But obſerve, Firſt, That there may be and are divers other Kinds of Deeds beſides thoſe 
which are named before; ; for every Agreement put in Writing, ſealed and delivered, becomes 
a Deed. 

And Attornments, Exchanges, Surrenders, Partitions, Authorities, Commiſſi 1015, Licences, | 
Revocations, and the like, are uſually made, given, done and granted by Deed ; and there 5 
are divers other Inſtruments concerning Merchants, and other Affairs; if therefore any of 
theſe be done by Deed, ſuch a Deed is for the moſt part ſubject to the Rules of Deeds here- 
in laid down. | 

Although Feoffments, Gifts, Bargains, Leaſes, Attornments, Exchanges, Surrenders, and 
ſuch like, may in divers Caſes be as well made and done without as with a Deed ; yet if a 
Man will make his Claim to any Thing given or granted by ſuch Feoffments, Gifts, Sc. by 
Deed, ſuch Deed muſt be a good and perfect Deed. 

Conveyances are either, (1) According to the Courſe of the Common Laco 3 (2) According 
to, or by Force or Power of Ads of Parliaments ; or (3) According to Cuſtom. 

Firſt, Accoꝛding to the Courſe of the Common Law, there are two Kinds of Con- 
veyances; 1. By Matter of Record; 2. By Matter in pais. 

I. By Matter of Record, they are either, (1) By Fine; (2) By Common Recovery; or ( 3) 


By Deed inrolled. 
1. Ianes in general are of two Kinds; (1) At Common Law; or (2) With Proclamations: 


And their Effects are, (1) In Relation to the barring Ten, or e of Eſtaces; or 
(2) ) In Relation to Sirangers, Nen claim. | 5 2 


2. Common 
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2. Common Recoveries as to their Kinds, are either with ſingle, double or treble Voucher : 
And as to their Effects, they are (1) In Relation to transferring or barring Eſtates-tail, Re- 


mainders, Reverſions, Ec. 
3. Deeds inrolled are of three Kinds; (1) Deeds inrolled by ſpecial Cuſtom, as in London; 


(2) Deeds inrolled at Common Law; or (3) Deeds inrolled in Purſuance of Stat. 27 H. $. or 


Bargains and Sales inrolled. 


II. Conveyances by Matter in Pais, are either, 0) Without Deed ; or; (2) By or with 


Deed. 


Conveyances in pais without Deed, are either, (1) Of Chattels, as Leaſes or Extents of 


Land, which may be either by Grant or Aſſignment by Parol, or by Exchange, (but as to 
the laſt Quzre) ; or (2) Of Freebolds of Linds by Livery, and Conveyances in pais with or 
by Deed, with Relation to the creating or paſſing Eſtates, are called Charters, Grants or Feoff- 
ments. 

Deeds with Relation to their Uſe (as has been obſerved in the laſt Section of Chapter ;.) 
are either, (1) Such as have their Efficacy without the Adjunct of ſome other Ceremony; or 
(2) Such as to their Zfe&s require another Ceremony to be Joined with them. 

I. As to the firſt they are of three Kinds, (1) Grants, (2) Releaſes, and (3) 8 


As to Grants; there are many Things that are of an incorporeal Nature; as Advouſons, 
 Tithes, Liberties, Commons, &c. that cannot paſs from one to another by Act of the Party 


without Deed, and yet paſs by Deed without any other Ceremony requiſite. 


As to Releaſes, they are of ſeveral Kinds, viz. (1) Releaſes whereby the Thing releaſed is 


extinguiſhed in the Poſſeſſion of the Releaſe 3 as Rights, Commons, Seigniories, Rents, Sc. 
and other Profits iſſuing out of Lands by Releaſe to the Tenant; or (2) Releaſes whereby an 

Eſtate is transferred, which is either by Mitter le E/late, as of one Jointenant to another 3 or 
by Encreaſe or Enlar, emen of the Eſtate, being made by the Reverſioner to the Leſſee i in 
Privity, with apt enlarging Words. 

As to Confirmations, they are of two Sorte vix. 1. Corroborating the Eſtate of which it is 
made; as Dean and Chapter confirming the Grant of the Biſhop ; Patron and Ordinary con- 
firming. the Grant of the Parſon ; or the Diſſeiſee that of the Diſſeiſſor. 2. Enlarging the 
Eſtate with apt Words, as in Caſe of Releaſe. 

IT. And as to ſuch Deeds as require a Ceremony concomitant with them to make them ef- 
fectual; ſuch Ceremonies are Livery of Seiſin in the Caſe of Feoffment, though by Deed ; or 
| Attornment, which is requiſite i in Grants of Reverſions, Remainders, Rents, Seigniories. i 
The Effects of Attornments are, (1) To create a Privity of Diftreſs or Action, as in the Caſe 

of Pines, Quid j Juris clamat, Quem redditum reddit, Per que ſervitia. Or ( 2) A paſs the In- 
tereſt, as in Cale of Grants ſingly by Deed: 

As to other Concomitant Ceremonies, ſee the laſt Section of Chapter 5 
_ Secondly, Conveyances accozding to, o2 by Fozce 02 wer of Ats of Parlla- 
ment, are of two Kinds; 1. By Way of Bargain and Sale, according to the Stat. 27 fl. 8. 
2. By Way of Uſe, which is either, (1) With Tranſmutation of Poſſeſſion, as by Feoffment 
or Fine; or (2) Without Tranſmutation of Poſſeſſion, by Covenant to ſtand ſeiſed. 3. By Way 


of Deviſe. 


Thirdly, Conveyances accoding to Cuſtom. Theſe are of Copyhold Eſtates, which 


are either by the Grant of the Lord where he is abſolute Owner; or by Surrender and Admit- 

tance, where the Owner is a Copyholder. 

All which Kinds of Deeds and Inſtruments, whether conſtitutive, conveying, reſtrictive, 

remiſſory or liberatory, are propoſed to be n treated of in the enſuing Part of this 
Chapter, viz. under the Titles of, | 


bay Feoffment. 
2. Fine, which is a Feoffment « on b Record... 
3. Common Recovery, which is a common ; Conveyance, and i is in the Nature of a F coff- 


ment on Record. | 
4. Indentures to lead the Uſes of Feoffments, Fines and common Recoveries. 
5. Covenants to ſtand ſeiſed to Uſes, 
6. Bargain and Sale. 
7. Grant. | 
8. Leaſe. 
9. Releaſe. 
| 15 Leaſe and Releaſe. 
131. Confirmation, 


; 12, Aſſignment. 8 | . 
Not E- 1 | 13. Mortgages. 


(B). 


Kinds of Deeds. 


Feoffment, 
Definition of 
the Thing. 


Derivation of 
the Word. 


It is a Con- 
veyance in 
Fee-ſimple. 


Of a corpo- ' 
real Eſtate. 
aged wide 
Stat, 29 Car. 
2. c. 3. foft. 


By Word or 
Writing. 


With Livery 
of Seiſin. 


In veſtiture. 
Feoffor and 
Feoffee who. 
Enfeoff What. 


as Advowſons, Commons, &c. which by ſome is called Hæreditas incorporata. Co. wm a. 


13. Mortgages. 
14. Exchange. 
15. Surrender. | | 
16. Revocation and new Declaration. 
17. Statute. | 
18. Obligation and Bond. 
19. Defeaſance. | 
20. Will and Teſtament. 


. T. UI. 
/ Feoffments, 
(A) Feeflment what, and Feoffor and Feoffee who. 


Feoffment is a Conveyance in Fee-ſimple of a corporeal Eftate of Inheritance by Word 
or Writing, with Livery of Seiſin. | # | „ | SE 

The Word Feoffment ( Feoffamentum) in the Opinion of ſome Writers, is derived from the 
— 9 —4 Word Feudum, which is interpreted Fee, and fignifies Donationem Feudi. Cowel's 
nterp. . | . | 5 
Lord Coke (Co. Lit. q. a.) ſays, Feoffment is derived from the Word of Art Feodum quia 
eft Donatio Frodi; for the antient Writers of the Law called a Feoffment Donatio, of the Verb 
Do or Dedi, which is the apteſt Word of Feoffment; and that Word Epbron uſed (Gen. 23. | 
ver. 11, Sc.) when he enfeoffed Abraham, ſaying, I give thee the Field of Machpelah over 
againſt Mamre, and the Cave therein I give thee, and all the 7. rees in the Field and the Borders 
round about; all which were made fure unto Abraham for a Poſſeſſion, in the Preſence of 
many Witneſſes, | | 5 | eee J 

A Feoffment is a Conveyance in Fee-frmple ; for Lit. $. 57. ſays, a Feoffor is where a Man 
enfeoffs another in any Lands or Tenements in Fee-ſimple, and makes this Difference be- 


tween him and a Donor of Leſſor : A Donor (ſays he) is where a Man gives certain Lands 


or Tenements to another in Tail, and a Leſſor is where a Man lets to another Lands or Tene- 
ments for Term of Eife for Tears, or to hold at Wil. 
A Feoffment muſt be'sf a corporeal Eftate of Inheritance. An Eſtate in Fee or Inheritance 


is either corporeal, as Lands and Tenements which lie in Livery, comprehended in the Word 


Feoffment, and may paſs by Livery or Deed, or * without Deed, which ſome called Hæredi- 
tas corporata. Or incorporeal, which lie in Grant, - and cannot paſs by Livery, but by Deed, 
Sometimes a Conveyance is improperly called a Feoffment when an Eſtate of Freebold only 
By Freehold onh is meant ſuch Eftate as is not Fee-fimple, or of Inheritance, as a Man's 
own or another's Life, or an Eſtate in Tail; for although an Eſtate in Fee- ſimple is Freehold 
too, yet it is alſo an Eftate of Inheritance, and the greateſt Eſtate a Man can have. 5 
Theſe Eſtates are called Freeholds to diſtinguiſh them from Eſtates for Years, Chattels 
upon Incertain Intereſts, Lands in Villenage, or Cuſtomary or Copyhold Eands. And Note, 
that Tenants by Statute- Merchant, Statute-Staple or Elegit, are ſaid to hold Lands ut libe- 
rum Tenementum till their Debts be paid; but in Truth they have no Freehold but a Chattel, 
which goes to the Executors. Co. Lit. 43.6. EH FILA 55 
A Feoffment muſt be by Word or Writing. Parol Feoffments were uſually made in former 
Times, but now they are reſtrained (by the Stat. 29 Car. 2. c. 3. of Frauds and Perjuries) to 
extend no farther than Eſtates at Will. See the next Divifion (B ). 
So that now Feoffments are uſaally made in Writing, and then they are called Deeds of 
Feoffment, as a Diſtinction from Paro Feoffments, ea DE OO ET” 
Livery of Stifin' muff be of the Thing conveyed, for till that is made, the Words or Deed 
of Feoffment have no Effect to change any Uſe, nor paſs any Eſtate but at Will, ſo that Li- 
very of Seiſin is eſſentially neceſſa x. | . 
The Feudiſts called a Feofment an Inveſtiture. Spelm. Gloſſ. verbo Feoffare. 
A Feoffor is he who makes ſuch Feoffment; and a Feoffee is he to whom it is made. 


From whence proceeds the Word enfeoff; ſo one may properly fay, the Feoffor en | 15 
Feoffee of ſuch and ſuch Lands, &c. e P | P * "Js 25 Hor enfeoffs the 


BY 


1 


Ch. 6. 5. 1::;k ‚᷑̃ ³m _.2z 
c Of the Antiquity of fen. . 


A 5 all Property in Lands began by Occupancy, fo it ſeems the firſt Method of transferring 
A Property was by Iuveſtiture (that is by Feoffment) ; for as no Man could originally ap- 
propriate but by ſettling himſelf in the Poſſeſſion and Application of it to his own Uſe; fo 
no Man could transfer but by a ſolemn and public delivering over the Poſſeſſion, and the Cere- 

mony uſed in ſuch Act of Delivery is in our Law called Livery of Seiſin, and is thus de- 
| fined, Solemnis rei feudalis traditio ſub proteſtatione fidei coram teſtibus vaſſalo faf#a. Spelm. 
Gloſſ. 510. _ | | | | | 

15 The End and Deſign of this Inſtitution was, by this Sort of Ceremony or Solemnity, to 

give Notice of the Tranſlation of the Feud from one Hand to another ; becauſe if the Poſ- 
ſeſſion might be changed by the private Agreement of the Parties, ſuch ſecret Contracts 
would make it difficult and uncertain to diſcover in whom the Eſtate was lodged ; and conſe- 
quently the Lord would be at a Loſs of whom to demand his Services, and Strangers equally 
perplex to diſcover againſt whom to commence their Actions for the Proſecution and Reco- 
very of their Right; to prevent therefore this Uncertainty, the Ceremoney of Livery and 
Seiſin was inſtituted. * | | | = | 
This Method of Conveyance was made uſe of before Men were acquainted with Letters, 
and therefore it was required to be on the Land, or near the Land, that the other Tenants of 
the Manor might be Witneſſes of it, who in thoſe Days were called to the Lord's Court to 
determine all Controverſies relating to ſuch Tranſlation z and though after the Uſe of Letters 

a Charter of Feoffment was introduced, yet was not this neceſſary, but only tended to the 
Authentication or Evidence of it; and ſo our Law determined before the Statute of Frauds 
and Perjuries. See the Alterations that Statute made hereafter. 

It has been before obſerved, that Ephron enfeoffed Abrabam (Gen. 23. ver. 11, 6c.) of the 
Field of Machpelab over againſt Mamre, and the Cave therein and all the Trees in the Field 

and Borders round about, in the Preſence of many Witneſſes, A. M. 2133. X 
It is plain in the Scriptures, that upon making a Feoffment of Lands Livery of Seiſin was 
made; for we read in Ruth, chap. 1ſt and 4th, that Elimelech, his Wife Mami, and two Sons 
Mablon and Chilion, went into the Land of Moab, where the two Sons married Orpab and 

Ruth : The Father and two Sons died, the Widow returned into her own Country with Rub 
her Daughter-in-Law. Now Boaz was a near Kinſman to Elimelech, and Noami thought he 
had a Right to inherit her Huſband's Lands; but Boaz called into Judgment a nearer Rela- 

tion than himſelf, and adviſed him to redeem the Eſtate according to the Manner in Hrael; 
and telling him, that if he would not, he himſelf was the next after him. He ſaid he would 

redeem it; but upon Boaz's telling him, that upon buying the Land of the Hand of Mami, 
he muſt buy it alſo of Ruth the Moabiteſs, the Wife of the Dead, to raiſe up the Name of 
the Dead upon his Inheritance, the Kinſman replied, he could not redeem it for himſelf, leſt 
he married his own Inheritance, and ſo offered Boaz his Right; ſo he pulled off his Shoe, and 
gave it to Boaz in the Name of the Seiſin of the Land; for it was the Manner in former 
Time in Jſrael concerning redeeming and changing, and to confirm all Things, a Man pluck- 
| ed off his Shoe, and gave it to his Neighbour, and this was a Teſtimony in Iſrael. And Boaz 
ſaid to the Elders and all the People, Ze are Witneſſes this Day, that I have bought all that 
was Elimelech*s, and all that was Chilion's and Mahlon's, of the Hand of Noami. Moreover, 
Ruth the Moabiteſs, the Wife of Mahlon, have I purchaſed to be my Wife, to raiſe up the 

Name of the Dead upon his Inheritance, that the Name of the Dead be not cut off from among his 

Brethren, and from the Gate of this Place : Ye are Witneſſeſs this Day. And all the People that 
were in the Gate, and the Elders ſaid, We are Witneſſes. | 
This was about 1312 Years before Chriſt. See Deut. chap. 25. ver. 5. to 1. 

And Lord Coke (2 Inf. t 19.) obſerves, that Feoffments in England by Deed or without 
Deed were of great Antiquity in Antient Times before the Conqueſt. | | | 


(C) Of the Kinds of Feoffments, 


| TEoffments are either by Parol or Writing. | | 8] 
F A Feoffment in Writing is either by Deed Poll or indented. | N 
FPeoffments were antiently made in moſt Caſes by Word without Writing, but now in few 
Caſes otherwiſe than in Writing. See the Stat. 29 Car. 2. c. 3. poſt, 488. . 


The 


488 Feoffment. 
The Father enfeoffed the Son to the Uſe of the Father himſelf for his Life, and after his De- 
_ ceaſe then to the Uſe of the Son and his Heirs ; and after the Father and Son (upon Commu- 
nication that the Father ſhould rehave the Land in Fee) came together to the Land, and 
upon the Land by Parol, without any D-ed the Son delivered Seiſin of the Land to the Fa- 
ther, Habendum to him and his Heirs, Sc. This was held a good Feoffment, and in Law 
the Acceptance of Livery implies two Effects, viz. firſt a Surrender, and after a Feoffment; 
as a Surrender to the Grantee of a Reverſion amounts to an Attornment and Surrender, Dyer 
358. pl. 48. Bendl. 288. | I | | 

A Feoffment with Livery without Deed, by way of Mortgage, has been held good. 
Mod. 144. N | . | 

A Feoffment might have been of an Advowſon by Livery of the Door of the Church with- 
out Deed. 43 Ed. 3. 1.6. | | 

A Feoffment might be with Attornment of a Manor without Deed, and the Services would 
paſs by Letter of Attorney. 3 Co. 29. 20 H. 6. 7. 4. . . | 

The Queſtion was, HY/hether an Advowſon would paſs by the Livery made in the View of the 
Church without Deed or not, the Church being full of an Incumbent. Upon which it was reſol- 
ved by the Lord Chief Juſtice of the King's Bench and Juſtice Manwood, to whom the ſame 
was referred, that the Advowſon could not paſs by that Livery. Cary's Rep. 74. 

And Livery of Seiſin (contrary to the Opinion of Coke Ch. Juſt.) might be received with- 
out Deed, as a Stranger might take Livery to the Uſe of F. S. and if after F. S. agreed to 
it, it was held good. 2 Sid. 61. | | | 5 9 

By Stat. 29 Car. 2. c. 3. it is enacted, That after the 24th of June 1677. all Leaſes, E- 
ſtates, Intereſts of Freehold or Terms of Years, or any uncertain [Intereſt of, in or out of any 
Meſſuages, Manors, Lands Tenements or Hereditaments, made or created by Livery and 
Seiſin only, or by Parol, and not put in Writing, and ſigned by the Parties ſo making or 
creating the ſame, or their Agents thereunto lawfully authorized by Writing, ſhall have che 
Force and Effect of Leaſes or Eſtates at will only, and ſhall not either in Law or Equity be 
deemed or taken to have any other or greater Force or Effect; any Conſideration for ma- 
king any ſuch Parol Leaſes or Eftates, or any former Law or Uſage to the contrary notwith- 
_—_—_ } | | 

2. - MA nevertheleſs all Leaſes not exceeding the Term of three Years from the making 
thereof, whereupon the Rent reſerved to the Landlord during ſuch Term ſhall amount unto 
two third Parts at the leaſt of the full improved Value of the Thing demiſed. „ 

3. And moreover that no Leaſes, Eſtates or Intereſt, either of Freehold or Terms of 
Vears, or any uncertain Intereſt, not being Copy hold or cuſtomary Intereſt, of, in, to or out 
of any Meſſuages, Manors, Lands, Tenements or Hereditaments, ſhall at any Time after the 
ſaid 24th Day of June be aſſigned, granted or ſurrendred, unleſs it be by Deed or Note in 
Writing, ſigned by the Party ſo aſſigning, granting or ſurtendring the ſame, or their Agents 

| thereunto lawfully authorized by Writing, or by Act and Operation of Law. | 
The Diffe. And there is a Difference between a Feoffment at Common Law and a Feoffment accord- 
rence between ing to the Statute of 1 R. 3. which operates ſub modo. Thoſe at Common Law are the antient 
Feoffments at Conveyances of Lands, but they which are according to the ſaid Statute are Upſtarts, and 
=, np have not had Continuance above 150 Years. | | 5 
eee In Caſe of thoſe at the Common Law the Feoffor ought to be ſeiſed of the Lands at the 
by Stat. 1 K. Time of the Feoffment, but in Caſe a Feoffment be made according to the ſaid Statute, the 
3. Feoffor needs not be in Poſſeſſion. 8 85 1 5 
Feoffments at Common Law give away both Eſtates and Rights, but Feoffments by Sta- 
tute give the Eſtates, but not the Rights. | 
The Feoffee at Common Law is in the Per, viz. by the Feoffor ; but if by the Statute, © 
the Feoffee is in the Poſt, viz. by the firſt Feoffees. | | | 1 
So a Feoffment by Ceſtuy gue Uſe by Force of the ſaid Statute will not faſten upon any 
Thing but what the Statute requires. 5 H. 7. 5. 21 H. 7. 25. 2 Roll. Rep. 334, Geodb. 318. 


(D) Ferffment, how made and executed. 


T has been already obſerved, that ſince the at. 29 Car. 2. c. 3. Feoffments in moſt 
Caſes muſt be by Deed in Writing, Poll or indented. : „ 

The Poll Deeds were uſually made in Latin, and did begin, Sciant præſentes & futuri quæd 
ego, Sc. but ſometimes in Enghfp, and did begin, To all Chriſtian People, &c. and were 
called Deeds Poll, becauſe they are cut plain at the Top without indenting. Co. Lit. 229. a. 
Indentures begin, This Indenture; and muſt be indented at the Top, for the Writing of 

This Indenture, without the actual indenting of it, will not do. Co. Lis. 22 9. 4. 15 

| RE I | Both 


How made. 


G 3x5 Feoffment. on 489 
Both the Poll Deeds and Indentures muſt be written ia Parchment or Paper. Co. Lit. 
2% » 554-3; M Ln te Be bps LTH] 3 
WD 7 he antient Forms and Examples of theſe Deeds are very brief; and yet they had theſe 
Parts contained in them: | | | 
I. The Premiſſes. 2. The Habendum. 3. The Tenendum. 4. The Reddendum. 5. The 
Clauſe of Warranty. 6. The In cujus rei teſtimonium. 7. The Date. 8. The Clauſe of 
 Hiis teſtibus. Hæc fuit candida illius ætatis fides & ſimplicitas que pauculis lineis omnia fidei 
| firmamenta poſuerunt. SOT | | 
All which different Parts are fully treated of in the fifth Chapter. | 5 
The Execution of a Feoffment is by Signing, Sealing and Delivery of the Deed, and alſo and executed. 
by Livery of Seiſin made by the Feoffor to the Feoffee, or elſe by Attorney or Attornies, 
authorized by Deed to deliver Seiſin, or to receive it, as the Caſe ſhall be. | 
But nothing of the Land paſſes by the Delivery of the Deed, though upon the Land. 
Poph. 49. E oy 8 | B 122 | 
| . the Feoffee upon his Entry (until Livery) will become Tenant at Will to the Feoffor. 
Lit. F. 60. | 7 e e I-34 ons | 
ROT if the Deed is delivered on the Land in the Name of Seiſin of the Land; or if 
the Feoffor ſays to the Feoffee, Take and enjoy the Land according to the Deed; or enter into 
the Land, and God give you Joy of it: Theſe Words would amount to a Livery. Co. Lit. 
37. 4. 48. 4. 9 Co. 137. 6. 6 Co, 26. 2 Roll. Abr. 7. 13 Vin. 185. Vide Cro. Fac. 80. 
which ſeems contra. 55 
A Delivery of any Thing upon the Land in the Name of Seiſin, although it be nothing 
relating to the Land, as a Gold Ring, Sc. it is good. Co. Lit. 48. a. | 
A Deed executed by Livery ſhall not take Effect any other way. Anderſ. 113. Poph. 49. 
A Father in Conſideration of Love which he beared to his Son, and for natural Affection 
to him, bargained and fold, gave, granted and confirmed to him and his Heirs the Land; 
the Deed was inrolled : This did not paſs the Land, unleſs Money had been paid, or it were 
executed with Livery ; but becauſe the Son was then in Poſſeſſion, it was held that it ſhall 


enure as a Confirmation. Cro. Jac. 127. pl. 17. 4 Co.31.4. 
The Manner of making Livery, ſee C 


(E) What amounts to a Feoffment, 


A Leaſe and Releaſe countervails a Feoffment. Bro. Feoffment de terres, pl. 5. 44 Ed. 3. 3. 
| A A Leaſe for Years and Releaſe is ſaid to have been adjudged a good Feoffment, be- 
_ cauſe a Freehold paſſes by the Releaſe; and that if it was a Grant of a Reverſion after the 

Death of Tenant for Life, it would be otherwiſe. 11 H. 4. 33. a, Bro. Feoffment de terres, 
pl. 13. And that it would be otherwiſe if it be with a Warranty. Bro. Feoffment de terres, 
D 10. 5 | | 1 

. A Leaſe for Years, and a. Releaſe afterwards made to the Leſſee in Fee, is, in a Manner, 

agreed to be a Feoffment. Per Fitz. contra to Ingham. | 45 | 
And a Leaſe for Life, and a Releaſe in Fee, countervails a Feoffment, but is not a Feoff- 
ment in Fact; for the Fee and Freehold do not go «uno flatu, as in Caſu ſupra. Bro. Feoff- 
ment de terres, pl. 30. —— 31 HA. 25. | : 

In Formedon the Tenant in Dower granted his Eſtate to W. N. and afterwards he in Re- 

verſion releajed to him in Fee: This is no Feoffment, and yet it countervails a Feoffment ; 

but if the Iſſue be taken, if the Heir infeoffed him, this is no Feoffment 3 Quod caveat Pla- 
citand. Bro. Feoffment de terres, pl. 44, 58. Co. Lit. 207. a. | | 
A Releaſe to a Diſſeiſor is an Extinguiſhment of the Action and Right, and not a Feoff- 
ment; for a Feoffment is, where there is a Tranſmutation of Poſſeſſion from one to ano- 
ther, which there is not upon a Releaſe by a Diſſeiſee to the Diſſeiſor. Bro. Feoffment de 
terres, pl. 10. 5 ä | 

85 Ad Freehold will not paſs by a Releaſe. Idem. pl. 58. | 

A Bargain and Sale was made to J. S. and his Heirs by Deed indented but not inrolled, 

and the Bargainor made Livery of the Land ſecundum formam Charte, Cc. this was held a 

good Feoffment. 2 And. 68, | 1 | | : 

If one who has a Freehold in Poſſeſſion levies a Fine come ceo, Ec. it enures as a Feoff- 
ment with Livery on Record; but where he has but a Reverſion or Remainder, it enures only 

as a Grant thereof, without Tort preſumed. or done to the Poſſeſſion of a Stranger, who has 

the Freehold. Moor, fol. 629. | 

The Father ſeiſed in Fee infeoffed his Son in Fee, to the Uſe of the Father for Life, and 
after to the Uſe of the Son in Fee; and after to the Intent that the Father ſhould be enabled 

to make a Leaſe to the Son for ſixty Years, the Son without any Writing infeoffed the 
1 | | | VV LP .. Father 


490 Feoffment. 


Father of the Tenements afereſaid, Habendum to the Father and his Heirs. The Court 
held the Feoffment good; and in this is implied that the Father ſhould have the Land 
to him and his Hcirs for the Ule intended. And. 5 1. pl. 126. Dyer 358. pl. 48. Bendl. 
288. pl. 288. 5 5 5 | | | | 
F Sh made a Feoffment to the Uſe of himſelf in Tail, the Remainder to his Son in 
Tail. The Father died, and the Son entred, and by Indenture made a Bargain and Sale of 
the Land (without any Words of Dedi and Conceſſi) to the Uſes of J. S. in Fee, and in the 
Indenture was a Letter of Attorney to make Livery, which was made accordingly. F.C. 
by the ſaid Indenture covenanted, that if the Son before ſuch a Day paid 405. then J. S. and 
his Heirs would ſtand ſeiſed, Sc. to the Uſe of the Son and his Heirs; and if the Son did 
not pay, &c. then if the faid J. S. did not pay to the Son within four Days after 10/7. that 
J. S. and his Heirs ſhould thenceforth be ſeiſed to the Uſe of the Son and his Heirs, Ge. 
And the Son covenanted further, to make ſuch further Aſſurance as the Son's Counſel ſhould 
adviſe: Both failed of Payment, and the Son levied a Fine to F. S. without any Conſideration : 
This was adjudged a good Feoffment well executed by the Livery, notwithſtanding the 
Words of Bargain and Sale only, and that the Covenant to be ſeiſed to the new Uſes con- 
ditionally upon Payment and Non-payment being in one and rhe ſame Deed, ſhould raiſe 
the Uſe upon the Contingency according to the Limitation of it, 1 Leon. 25. | 


(F) The Difference between a Feoffment to Uſes and a Covenant to fland ſeiſed 
| to Uſes. | | | 


N a Covenant to ſtand ſeiſed to Uſes, all the Uſes that are not diſpoſed of return back 
and remain in the Covenantor to ſerve the cantingent Uſes when they happen; but in a 
Feaffment to Uſes, the Uſes are diſpoſed of by the Livery, the Eſtate in Law being in the 
Feoffees. Carter 202. 7 5 „ 
Feoffment to the Uſe of A. far Life, Remainder to B. A. refuſes to take the Eſtate, 
B. ſhall then take preſently, becauſe the whoſe Eſtate is out of the Feoffor by the Livery; 
But if it had been by Covenant to ftand ſeiſed, B. ſhould not take till after the Death of A. 
but it ſhould reſt in the Covenantor, becauſe he had not parted with the Poſſeſſion, and 
therefore ſhould have the Uſe in the mean Time, which is not in the Caſe of a Feoffmentc _ 
to Uſes, the Eſtate being only in the Feoffee, and paſſed out of the Feoffor by the Livery. 
2 Lu. 2 See the Lord Paget's Caſe in the Rector of Chedingion's Caſe, 1 Co. and in 
1 Leon. Caſe 279. 
55 if a Man? makes a Feoffment, and declares the Uſes for Life, or in Tail, the Reſidue 
of the Uſe not diſpoſed of is in himſelf by Reſult. Bid. | 54 
If a Man makes a Feoffment in Fee, without a valuable Conſideration, to divers Uſes, fo 
much of the Ufe as he diſpoſeth not of is in him, as in his antient Uſe, in Point of Reverter. 
Co. Lit. 23. 4. 13. a. 1 Co. 100. 6. DM 5 | | 
Where a Man, in Conſideration of 2001. paid by the Father for a Marriage-Portion with 
his Daughter to his Son, covenants to execute an Eſtate of ſuch Lands by ſuch a Time to 
the Uſe of the Man and Woman (agreed to be married) for their Lives, and after their De- 
ceaſe, to the Uſe of the Iſſue of their Bodies; and he afterwards executes the Eſtate by 
Feoffment, Fine and Recovery, to the aforeſaid Uſes, and the Marriage doth not take Effect. 
It was held, that the Uſe did ariſe to the Man and Woman agreed to be married, as well as 
if the Marriage had taken Effect, which it did not, becaule it is a Uſe declared upon an 
Eſtate executed, viz. by Feoffment, Fine and Recovery, which needed not any Confidera- 
tion: But if it had been an Uſe declared upon a Covenant to ſtand ſeiſed upon a Confidera- 
tion of Marriage and Money, there no Uſe will ariſe without Marriage, although the Maney 
was paid, becauſe the Marriage is the principal Conſideration in the Intent of the Partics, 
and the Money is but the Acceſſary, which attends the Marriage. Moor, Caſe 247. 
In the Caſe of Thompſon and Atfield it was allowed, that although a Conveyance be made 
urporting a Deed of Feoffment, yet nevertheleſs it may operate as a Covenant ta ſtand 
Lie to Gles, Sc. And here a Difference was taken between the ſeveral Sorts of Con- 
veyances, as to the ſupplying their Defects, in what Caſes they may and may not be made 
good. Vern. 40. | : | „„ | . 


6) In what Caſes Uſes are veſted or changed by a F 2 ment. 


F A. makes a Feoffment to. B. to the Ule of his laſt Will expreſſed in the ſame Deed, 

7 | diz. to his own proper Uſe for his Life, and after to F. and his Son in Tail, Sc. aad 

| þ after he makes a Leaſe for Years, and dies: He might have altered his Will in this Caſe 

. tor where the Word Will is expreſſed in the Deed or Schedule, he may alter his Will not- 
| I | with» 


3 


Ch. b. f. 3. Feotfment. 


withſtanding the other Words; but where the Uſe is declared upon the Livery without the 
Word Will, there be cannot alter his Will. Per tot“ Cur' except Shelley, 19 H. 8. 11. 
Bro. Feoffments al Uſes, pl 1. AE 
If a Man makes a Feoffment, and annexes a Schedule to it containing the Uſe, he cannot 
change fuch Uſe afterwards. Bro. Feoffments al Uſes, pl. 47. 30 H, 8. 


It is ſo if the Ule be expreſſed in the Deed of Ftoffment; but otherwiſe where he de- 


clares the Uſe by the Words of his Will; as that, I will that my Feoffees ſhall be ſeiſed to 
ſuch an Uſe; in this Caſe he may change the Uſe, becauſe it is by Will, Sc. Bro. Feoff- 
ments al Uſes, pl 47. . | 
The Lord Audley made a Feoffment to B. G. and others, and afterwards by Indenture, re- 
_ citing the ſaid Feoffment, he declared the ſame was made, to the Intent his Feoffees ſhould 
perform his laſt Will, to this Effect, (viz.) My Will is that my Feoffees ſhall ſtand ſeiſed, &c. 
to pay all my Debts, and afterwards that they make an Eſtale of abe Lands to me and Elizabeth 
my Wife, and to the Heirs of our Bodies, with divers Remainders over. The ſaid Lord had 
Iilue by one Wife a Son, and by another a Daughter; the Feoffees never made any Eſtate 
to the Lord and his Wife. Adjudged that by this Feoffment and Deed no Uſe was changed; 
for though the Feoffees ſhall be ſeiſed to the Uſe of the Feoffor and his Heirs, (for there was 
no Conſideration for which they ſhould be ſeiſed to their own Uſe) yet the ſame cannot 
make a new Ule to the Lord and to his Wife in Tail; neither can this Writing take Effect 
as a Will, becauſe it appoints an Eſtate to be made to the Lord himſelf, and he cannot take 
by his own Will. 2 Leon. 159. Dyer 324. Moor 516. | 
| Leaſe to Huſband and Wife for the Life of the Wife, Remainder to the Heirs of the 
Huſband ; afterwards the Huſband made a Feoffment in Fee to the Uſe of himſelf and 
Wife for their Lives, Remainder to his own right Heirs: The Huſband died, the Wife 
committed Waſte; and in an Action of Waſte brought againſt her, it was adjudged that 
ſhe is in, not by the Leſſor, or by the Feoffment, but by the Statute of Uſes. 2 Leon. 222. 


| (1) Of Peoffments upon Conditions, and to the Uſes of another, and to a Will. 


”"T* HE Feoffee ſciſed of Lands in Socage made a Feoffment thereof to his Son and the 
Heirs or his Body, to the Uſe of him and his Heirs: Adjudged that his Son had an 
Eſtate in Tail, and no Fee-ſimple, becauſe Tenant in Tail cannot ftand ſeiſed to an Uſe. 


At Common Law, if a Feoffment had been made to one and to the Heirs Male of his Body, 


| ſuch an Eſtate had been a Fee-ſimple conditional; and if it had been afterwards limited to 
the Uſe of him and his Heirs, theſe are always intended fuch Heirs as were named before, 
viz. the Heirs of the Body of the Feoffee. See Plowgd. Com. 555. Walſingbam's Caſe. 


Feoffment in Fee, to the Uſe of ſuch Perſon and Perſons, and for ſuch Eſtate and Eſtates 
as he ſhall appoint by his laſt Will: In fuch Caſe by the Operation of Law the Uſe veſts in 


the Feoffor, and he is ſeiſed of a qualified Fee, viz. until he makes a Will, and declares 
the Uſes according to the Power reſerved ; ſo where he makes a Feoffment to the Uſe of 
his laſt Will, be is feifed in the mean Time to the Uſe of himſelf and his Heirs; and when 


the Will is made, it is only directory; for nothing paſſes by it, but all by the Feoffment. 


6 Co. 18, Moor 567. Cro. Eliz. 877. Bulſt. 200. Moor 476. | 
Feolfment in Fee to B. G. upon Condition that be ſhall not alien; this Condition is void; 


5 but if Livery is made, the Feoffment is good agaipſt the Feoffor, but a Covenant that he 


| ſhall not alien may be good. Cro. Zac. 596. | 
Feoffment in Fee to the Uſe of another, upon Condition, Sc. it was inrolled in Chancery, 


but no Livery made: Adjudged no good Feoffment, but the Intolment fhall conclude the 


Perſon to ſay that it was not his Deed. Poph. 6. 
The Huſband made a Feoffment, upon Condition that the Feoffee ſhould make a 


Feoffment to the Uſe of the Huſband and his Wife for Life, Remainder over in Fee to a 
Stranger: Adjudged that the Feoffee is not bound to make this Feoffment till required 
by the Huſband, becauſe the particular Eſtate for Life, which is the Foundation and Sup- 
port of the Remainder, ought to be made ta the Huſband himſelf, who is a Party to 
the Condition; but if he ſhould die before the Feoffment made, then the Feoffee is bound 


to make it to the Wife without Requeſt ; ſhe is a Stranger to the Condition, and if 
ſhe dies before it is made, then it muſt be made to him in Remainder without Requeſt. 


Hetley 56. | | | 
If a Feoffment be made to a Man upor Condition that he will kill B it fhall be 


good, but a Bond with ſuch a Condition is void. For in the one Caſe, left the Man 


ſhould have any Temptation to do the Act, the Law fecures him the Poſſeſſion of the 


Land without performing the Condition; and in the other, frees him from the Penalty 
| | | | of 
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Feoffment. 


of the Bond; ſo that the Law has the ſame End in View in making the Feoffment nies, 
and the Bond void, viz, the Prevention of the Fact. Ca. Law & Eq. in 8 rs 


134. 
(I) Of the Nature, Operation and Force of a Nene 


A” the Conveyance by Feoffment is the moſt antient Kind of Conveyance, ſo it is the 
beſt and moſt excellent of all others, and in ſome Refpects excels the Conveyance by 
Fine or Recovery ; for it is of that Nature and Efficacy by Reaſon of the Livery of Seiſin, 
which is always inſeparably incident to it, that 

Ic clears all Diſſeifins, Abatements, Intruſions, and other wrongful and defeaſible Titles, 
and reduceth the Eſtate clearly to the Feoffee when -the Entry of the Feoffor is lawful, 
which neither Fine, Recovery, nor Bargain and Sale by Deed indented and inrolled, will do 


when the Feoffor is out of Poſſeſſion. Co. Lit. 9. 4. 49. a. 


And it paſſeth the preſent Eſtate of the Feoffor, and not only ſo, but e and ex- 
cludeth him of all preſent and future Right and Poſſibility of Right to the Thing which is 
ſo conveyed, inſomuch that if one has divers Eſtates, all of them paſs by his Feoffment 
and if he have any Intereſt, Rent, Common, or the like, into or out of the Land, it is 
extinguiſhed and gone by the Feoffment. Hob. 337. Co. 111. 

And further, it bars the Feoffor of all collateral Benefits touching the Land, as en 
Power of Revocation, Writs of Error, Attaint, and the like, inſomuch that if a Man makes 
an Eſtate of his Land upon Condition, or with Power to revoke it, and after he makes a 


Feoffment of the Land, by this he is barred for ever of taking Advantage of the Condition 


or Power of Revocation. 

It deſtroyeth contingent Uſes, gives away a future Uſe incluſively, gives away a Seniory 
incluſively, and gives away a Right of Action: For both the Feoffment and Livery of 
Seiſin incident thereunto are much favoured in Law, and ſhall be conſtrued moſt ſtrongly 
againſt the Feoffor, and in Advantage of the Feoffee. 

And beſides all this, becauſe it is ſolemnly and publickly made, it is of all other Con- 
veyances moſt obferved, and therefore beſt remembered and proved. Co. Lit. 9, 49, 237. 
Co. 111, 112, 12 1. 6 Co. 70. Plow. 423, 424, 554. Perk. $.210. 39 H. 6. 43. g H. 7. 
24. 24 Ed. 3. 70. Bro. Scire Facias 88. 

If the Feoffment be made by Deed, then muſt the Deed be fo made, written, read, ſealed 
and delivered, as all other Deeds that are well made muſt be. | 

AF coffinknt excludes the Feoffor of all Right, Entries, Actions, Titles, Poſſibilities and 


Conditions. V. Zones 72. 
It bars all preſent Rights, and all Rights after ariſing to the fame Parties by Cauſes before 


the Feoffments, and that without Reſpect to the Loſs of 9 Hob. 3 7. 2 Roll. Rep. 


506. Co. 174. a. 

And it is a Bar to a Writ of Error. Godb. 301, 320. Co. 111. 

If when my Entry is taken away I.ouſt the Tenant, and after enfeoff ES by Deed, he 
is remitted, and I —_ be barred ; for this is a good Confirmation. Bro. Feoffment de terre, 

J. 8 11 H. | 
: It 7 Feoffment bs made, but no Livery, and the Feoffee enters, he is become Tenant at 
Will to the Feoffor, becaufe he enters by Conſent ; but the Feoffor may ouſt him when he 
pleaſes. Co. Lit. 56. b. 

And if one who has Title of Dower enters and enfeoffs the Heir by Deed, her Title of 
Dower is determined ; for it is a good Confirmation and Diſcharge of the Dower, & econira 
without Deed. Bro. Feoffment de terre, pl. 84. 11 H. 7. 20. 

A future Right and Right of Action is gone by Feoffment. 2 1 . 5. 
24. Fitz. Gibb. 234. Op 

A Power of Revocation is extin& by Feoffment. 2 Roll. Rep. 337. | | 

A Poſſibility to be Tenant by the Curteſy is gone by Feoffment ; ſo of Artaint and fo 


of Writ of Deceit. 2 Roll. Rep. 337- 9 7. 1. 4 H. 6. 38 Ed. 3. 


(K) Who may make a Feoffment, and 10 whom it may be made. 


N every good Feoffment that is made there muſt-be, ( i) A Feoffor, i. e. a Perſon able 
] to grant the Thing paſſed by the Feoffment ; (2) A Feoffee, i. e. a Perfon capable to 
take by it; (3) A Thing grantable; ang (4) It mult be granted i in that Manner as the Law 


requires: Therefore obſerve, that 


Ys 


Whoſocver 


%. 
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Whoſoever is diſabled by the Common Law to take, is alſo diſabled to make a Feoffment, 
. Les in | 8 

And many alſo that have Capacity to take by ſuch Conveyances, have no Ability to grant Attainted Per- 

by them; as Men attainted of Treaſon, Felony, or in a Præmunire, Aliens born, the King's ſons, Aliens, 

Villains, Ideots, Madmen, a Man deaf, blind and dumb from his Nativity, a Feme Covert, an Villains, Nen 

| be. a Man by Dureſs; for the Feoffments, Gifts, &c, of ſuch Perſons may be La rag 
avoided. _ | Es NM | | 8 | ag. 


Ch. 6.8. 3. 


blind, dumb, 
Feme Covert, 


But ſuch Perſons as have committed Treaſon or Felony, if Attainder do not follow ; ſuch as = Ws ws 5 


are Attaint of Hereſy, a Leper removed by the King's Writ from the Society of Men, Baſtards, Leper. 
ſuch as are deaf, dumb or blind, that have Underſtanding and ſound Memory, although they Deaf. C. 
cannot expreſs their Intentions otherwiſe than by Signs, Thoſe that are drunken, the Villains Drunkards 
of a common Perſon before Entry, &c. alſo excommunicate Perſons, and outlawed Perſons, Villains, Per- 
although the King take the Profits of their Lands; all theſe may make Feoffments, Gifts, ſons excom- 
Sc. and all theſe have Capacity to take by ſuch Conveyances. Co. Lit. 2, 42, 43. Perk. H. municated. 
182, 183, 185, Bro Feoffment 2, 7, 8, 9,17. 39 H. 6. 43. 21 H. 5. 5. 
+» Andif a Man de non ſane memorie makes Feoffment and Livery himſelf, it is not void. Nen ſanæ me- 
Contra 9g HI. 6. 6. | | | n 
All his Acts in pais are void, except his Feoffments, Livery and Seiſin, and thoſe are only 
voidable. The Reaſon is becauſe of the Reſpect the Law gives to a Feoffment on the Ac- 
count of its Solemnity in the Tranſmutation of a Frechold. And the Writ De non compos men- 
tis, which ſays Demiſit, muſt be underſtood of a Feoffment or a Fine; thoſe being the anti- 
ent and only Conveyances at that Time. 2 Salk. 427. 
If a Perſon Non compos makes a Feoffment, and gives Livery himſelf; this is allowed on 
all Hands to be good to bind himſelf, ſo that he can by no Proceſs or Plea avoid the Feoff- 
ment, and reſtore himſelf to the Poſſeſſion; the ſame Law of an [geot; and the Reaſon. is, 
\ becauſe the Inveſtiture being made before the Pares Curiæ, their ſolemn Atteſtation could not 
be defeated by the Perſon himſelf, becauſe it is preſumed they are competent Judges of the 
Ability of the Feoffor to make ſuch Feoffment. 2 Roll. Abr. 2. Co. Lit. 247. 4 Co. 
125. a. Show. Parl. Caſes 153. | | | 
 Feoffment by one deaf and dumb is not good; for if he makes Livery himſelf it is voidable, Deaf, dumb. 
as it ſeems, like Feoffment of an Infant, or one Non ſang memorize. If it be by Letter of At- 
torney, it ſeems a Diſſeiſin. Quære. Bro. Feoffment de terre, Fas 7. 2 H. g. 8. 5 
If an Infant makes a Feoffment, and makes Livery himſelf, it is a good Feoffment till it infant. 
be defeated. 42 E. 3. 12. 5. 9 H. 6. 5. It is only voidable. Bro. Feoffment de terres, pl. 
48. 18 E. 4. Pl. 27. Bro. Coverture, pl. 1. 26 H. 8. 2. 3 : 
And it is not material of what Age the Infant is at the making of the Feoffment; for whe- 
ther he be within Age of Diſcretion, viz. of five or ſeven Years, or beyond the Age of Diſ- 
cretion, viz. ſixteen or more, his Feoffment is not void. 9 H. 6.6.5. 
But if an Infant makes Livery by Attorney, it is void. 7. H. 4. 5. 6. 12. 
If an Infant ſeiſed of Land joins in Feoffment with a Stranger who has nothing in it, yet it 
is a good Feoffment. 42 E. 3. 12. 5. | | 
If an Infant makes a Feoffment, and makes Livery himſelf, this ſhall not bind him, but 
he himſelf may avoid it by Writ of Dum fuit infra ætatem; yet the Feoffment of the Infant 
is not void in itſelf, as well becauſe he is allowed to contract for his Benefit, as that there 
ought to be ſome Act of Notoriety to reſtore the Poſſeſſion to him equal to that which tranſ- 
ferred it from him. 4 Co. 125. 2 Roll. Abr. 2. 13 Vin. 173. 8 Co. 42, 43. Whitting- 
Ham's Caſe. Fett: | | 
But if an Infant makes a Feoffment, and a Letter of Attorney to make Livery, that is 
void: So if a Perſon Non compos makes a Surrender or Releaſe, this is void in Law; ſo if 
he makes a Letter of Attorney to give Livery ; but the Heir at Law, after the Death of the 
Perſon Non ſane memorize, or Ideot, may avoid his Feoffment ; and ſo may the King upon an 
Office found of his Lunacy during his Life. 8 Co. 45. Co. Lit. 247. a, 4 Co. 125. a. 
2 Koll. Abr. 2: Show. Parl. Caſes 1933. | . 
As the Infant's Feoffment is voidable by Dum fuit infra ætatem, when he comes of full 
Age; ſo it is voidable by him by Entry during his Nonage, but his Letter of Attorney is 
merely void; and the ſame Law ſeems to be of a Feme Covert, for if ſhe makes a Feoffment 
upon the Land, it is voidable by her Huſband ; but if ſhe makes a Letter of Attorney to 
give Livery, it is abſolutely void in Law; and the Reaſon is, becauſe the Contracts of thoſe 
that are diſabled by Law to contract were void Contracts; but their Infeudations were not 
in themſelves void, becauſe they were made Coram paribus Curiæ, who were preſumed not 
to atteſt Contracts of Perſons diſabled by the Law to contract, eſpecially ſince ſuch Contracts 
were made for Military or Socage Service, which were for the Good of the Commonwealth ; 
'Vor. I. 8 = 6K | = and 
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and by thoſe Infeudations a Stranger was directed to bring his Præcipe againſt the Pa that 
was actually inveſted in the Land, wherefore the Infant's Feoffment was good till it was 
avoided by an Act of equal Notoriety, to wit, by his Entry Coram paribus, which was equally 
ſolemn with the Act of Feoffment, or by bringing his Action at full Age, when the Law had 
enabled him, by Action in a Court of Record, to ſet aſide the Feoffment that he had made 
during Minority ; but the Law enabled him by Entry to ſet aſide the AaAs Coram paribus 
during Minority, becauſe the Pares might undo what was done in pais; but the Courts of 
Juſtice were not to deſtroy the Act in pais till the Infant by his own Diſcretion, had choſen 
to avoid them, becauſe it was derogatory to the Digaity of the Courts of Juſtice to ſet aſide 


the ſolemn Acts in pais till the Infant had come to ſuch Age of Diſcretion as might make it 


fully appear that the Feoffment was made during his Diſability, for the Infant was not re- 
ceived to diſable himſelf during the Time of his Diſability ; for during ſuch Diſability he 
might, by equal Solemnity in pais, diſable himſelf, ſince ſuch an Act was only Coram paribus, 
in the ſame Manner as the Feoffment itſelf was made ; but the Warrant of Attorney of the 
Infant was ipſo facto void, and therefore ſuch Feoffee was a Diſſeiſor as if no Authority had 
been committed to the Attorney to make the Feoffment; but in the Caſe of the Non compas 
he was not admitted to flultify himſelf, becauſe there was no ſtated Time when ſuch Perſons 
returned to Senſe and Underſtanding, and therefore they could not be preſumed to be con- 
ſcious themſelves of their own Folies or Defects; but the King who had the Care of all his 
Subjects, might by ſolemn Office found avoid ſuch Acts of Inſanity, and ſo might the Heir 
at Law after their Death. 2 Bac. Abr. 499. cites 4 Co. 125. 2 Roll. Ar. 2. 13 Vin. 175. 
8 Co. 42, 43, 45. Cro. Jac. 617. Gardiner and Norman. Perk. F. 183. | 
If a Man makes a Feoffment by Dureſs, it is not void. Contra 9 Hi. 6. 5. b. Iti is only 
voidable. Bro. Feoffment de terres, pl. 48. 18 E. 4. 27. 5 
He who is outlawed in Action Perſonal, and Office is found that he was ſeiſed of ſuch Land 
the Day of the Outlawry, may make Feoffment of his Land well enough ; for the King is 
not ſeiſed. Bro. Office Devant, 8c. pl. 2. g H. 6. 20. 
If Baron and Feme are Jointenants, and lines makes Feoffment and Livery, the Feme be- 
ing upon the Land, and diſagreeing to it, yet it is good. 21 E. 3. 6. b. | 
But though a married Woman be ſeiſed in her own Right with her Huſband, yet Livery and 
Seiſin made by her alone, without the Agreement of her Huſband, is void, inſomuch that her 
Huſband and ſhe may have an Aſſiſe notwithſtanding ſuch Livery of Seifin, if the Huſband 
be ſeiſed of the Freehold in the Right of his Wife: But in ſuch Caſe if he was ſeiſed in his 
own Right, then notwithſtanding ſuch Livery of Seiſin made by the Wife, he ſhall have an 
Aſliſe in his own Name, Sc. Perk. $. 186. | 
A Man cannot make a Feoffment to his own Wife after the Marriage 1s conſummare. But 
after a Contract made, and carnal Knowledge had, he may make a Feoffment to her, and 


ſuch Feoffment will be good. Perk. F. 194. 


Ceſduy gui Uſe. 


Corporation, 


A Feme was Deviſee for thirty Years of the Occupation and Profits of a Term, if ſhe ſhould | 
ſo long live a Widow, and after her Widowhood, the Reſidue of the Term in the Leaſe to 
go to B. his Son. The Feme entered, and afterward Reverſioner by Indenture Dedit, con- 
ceſſit, Sc. totam illud tenementum, Sc. to the Feme and her Heirs. Reſolved, that a Leſſee 
for Years in Poſſeſſion may take a Feoffment although it be by Deed, and may take Livery 
after the Delivery of the Deed, although the Lefſee may take the Deed by Way of Confir- 
mation, and then the Livery is but Surpluſage and void. Owen 6, 7. 

If Feoffment be made to the Uſe of W. N. for Life, and after to the Uſe of F, §. nd his 
Heirs, there Ceftuy que Uſe in Remainder or Reverſion in the Life of W. N. but he cannot 
make Feoffment till after his Death. Bro. Feoffments al Uſes, pl. 44. 25 H.8. | 

A Leſſee for Years, Remainder to B. in Tail, Remainder over. A. enfeoffed 7. $. and 
made a Letter of Attorney to W. R. to enter into the Lands and ſeal the Feoffment, and de- 
liver it in his Name to the Uſe of B. and his Heirs; B. made a Letter of Attorney to C. to 


enter in his Name, who entred accordingly : This was held a good Feoffment though both 


A. and the Attorney were Diſſeiſors; for it is good between the Feoffor and Feoffee. For 


the Remainder- Man by the Feoffment and Entry i is remitted, and the Term gone, the Free- : 


come to it. Gouldſb. 92. 


hold havi 
If a Lee far ten Years makes a Leaſe for one Year to a Reverſioner, there he in Reverſion, | 


who has the Land for a Year, may make a Feoffment to the Leſſee for ten Years, and it is 
good. Oren 66. 

A Leſſee for Years, Remainder to B. for Life, Remainder to C. and C. enfeoffed 4 67 
Deed, and made Livery, The Conveyance was held void, for it could not work by Livery | 
to the Tenant for Years, who was in Poſſeſſion before. Vent. 360. | 

Neither the Head alone, nor any one or more of the Members of a Corporation Aggre- | 
gate of Money alone, may make a F colfment of any of the Land belonging to their Corpo- | 

ration 3 


4 
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ration; but all of them together may make a Feoffment: And if any of them be ſeiſed 


of Land in his own Right and in his natural Capacity, he may make a Feoffment of this 


Land as another Man may do; yea he may make a Feoffment of this Land to the ſame Cor- 


poration whereof he is a Head or Member, and ſo give and take alſo in a divers Capacity. 
Fitz. Faits and Feoffments 29. Perk. §. 205, 224, 225. 


Eccleſiaſtical Perſons cannot make Feoffments, Gifts, Sc. of their Eccleſiaſtical Lands gcclefiaſical 


for longer Time than three Lives, or twenty-one Years; for all Feoffments, Gifts, Grants Perſons. 


and Leaſes by Biſhops, although they be confirmed by Dean and Chapter, or by any of the 
Colleges or Halls in eitheir of the Univerſities, or elſewhere, or by Dean or Chapters, Ma- 
ſters or Guardians of any Hoſpitals, Parſons, Vicars, or any other having Spiritual or Eccle- 

ſiaſtical Living, are voidable. Co. Lit. 3. | . 
If Deed of Feoffment be made to J. S. and Letter of Attorney to make Livery to F. S. Ca- 


: pellano, he cannot make Livery to F. S. unleſs he be a Chaplain. 4 H. 6. 1. 6. Bro. Grants, 


.... Of: 30. 4 H. 6. 1. 

| d A Feoffment might be made to an Abbot or Prior, by the Name of Abbot or Prior of ſuch 

a Place, &c. without naming them by their Names of Baptiſm. 39 E. 3. 13-6: 

The ſame Law is of a Mayor or Dean. Ibid. | 
If four join in a Feoffment, whereof one is only ſeiſed of the Land, yet it is a good Feoff- 

ment. 42 E. 3. 12. . Bro. Feoffment de terres, pl. 4. 


If there are two Coparceners, one of them may enfeoft the other of her Part or Portion. Coparceners; 


Perk. f. 193. 1 E. 3. 47. l. | | 
And if ſhe does it by Dedi & Conceſſit, it ſhall enure by Confirmation without Livery ; for 
it countervails Remiſi & Conſirmavi. Bro. Confirmation, pl. 18. 10 Ed. 4. 3. 


One Jointenant cannot make a Feoffment of his Part of the Land to his Companion, for Jointenants 
a Man cannot give a Poſſeſſion to him that hath it before. And hence it is alſo that the and Tenants 


Leſſor cannot make a Feoffment to his Leſſee for Life, Years, or at Will. 
And yet perhaps a Feoffment in this Caſe, if it be in Writing, may work as a Confirma- 


tion; but one Tenant in Common or one Coparcener may make a Feoffment of his Part of 


the Land to his Companion. Perk. F. 197. Fitz. Faits and Feoffments 26. 


in common. 


If a Man makes a Feoffment of another's Land, it is a Diſſeiſin, but a good Feoffment Diſteiſor and 


againſt all Men but the Diſſeiſee himſelf. | | | 
And if four join in a Feoffment of Land, and three of them have nothing in the Land, and 
the fourth hath all the Eſtate ; this is a good Feoffment. Bro. Feoffment 4. Perk. F. 222. 


A Diſſeiſee cannot make a Feoffment, though to the Diſſeiſor by Agreement. Goldib. 25. 


pl. 6. Owen. . | 52 | 8 
A iſſeiſor cannot make a Feoffment of the Land to the Diſſeiſee but it will be void, for 
the Diſſeiſee will be remitted. But a Diſſeiſee may make a Deed of Feoffment, and a Letter 


of Attorney to enter and give Livery : And if the Attorney do ſo, this will be a good Feoff- 


ment. Perk. F. 197. Co. Lit. 48, 49. 


Diſſeiſee. 


No Feoffment or Livery of Seiſin can be made to the King, for he always gives and takes Ty, King, 


| by Matter of Record. Pitz. Faits and Feoffments 21. 


The King cannot be infeoffed without Deed inrolled, for no Livery can be made to him. 


| Bro. Office Devant, &c. pl. 41. 5 E. 4. 8. 
See more concerning this where Livery of Seiſin is mentioned poſt. and in Chap. g. ante. 


(L) Hew the Feoffor may be named. 


W Porter may make a Feoffment by the Name of V. Fammiſworth. 14 H. 4. 35. b. 
| 2 Roll. Abr. , 1 | 1 | 
Vide Chap. 4. f. 5. P. 218. 


(M) How the Feoffee may be named; 


Y Livery. 4 H. 6. 1. 6. 2 Roll. Abr. 3. Bro. Grants, pl. 50. 


Baut if a Grant be made to B. by the Name of Knight, and he is not a Knight, it is void. 
Bro. Grants, pl. 50. | | "EO. | > 
A Feoffment may be made to Julian, by Name of Gilder or Gill. 29 A 16. 2 Roll, 
Adr; e 19 Fam-:258. 3 | | 7 | : | | 

A Feoffment may be made to J. and A. his Wife; where his Wife's Name is M. ſhe ſhall 
take nothing by this Feoffment. 3 Aſiſe 4. But Quære 2 Roll. Ar. 3. 13 Vin. 178. 8 


(N) nt 


See Chap. 4. §. 7. P. 212. 


YL A Feoffment to J. S. Militi, 7 though he be not a Knight, becauſe it paſſeth by the | 
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my) What Gin deration is neeefry to a Hafen. 


B EF OR E the Statutes of r3 Fliz. c. g. 62 27 Elix. e againſt fraiduleng See, | 
toa Feoffment there was no Need of a Confideration of Money, Blood or otherwiſe ; 
but ſince thoſe Statutes, if a Man makes a voluntary Feoffment, without good Conſideration, 

it ſhall be fraudulent againſt a Purchaſer (but good amongſt themfelves. Cro. Jac. 270. 2 And. 
272.) for a real Conſideration, a Mortgagee, a Judgment or Statute-Creditor for good Con- 
fideration. See the ſaid Statutes hereafter Title Fra udulent Conveyances, & Cro. Fac. 270. | 
pl. 3. 8, 9 Mod. 247, 489, Sc. 2 Williams 203. 

Note; The Conſideration of Money paid, or the Money for which Judgments or Statutes 
are entered into, muft be proved upon a Trial. | 5 ET 


( 0) Of what a Feofient may be. 


- a Feoffment may be made at this Day of any Thing idk lies in Livery, by whatſoever 


Tenure it be held, [notwithſtanding the Statute of Magna Charta, cap. 32. 

But in ſome Caſes where a Man aliens his Land held of the King, he muſt have the King's 
Licence before - hand to do it, or elſe he muſt pay a Fine to the King afterwards for not having 
a Licence. | 

But of ſuch Things as lie in Grant, whereof 10 Ling of Seifin can be made, as eee 
(Qu. vide poſt ) Rents, Reverſions, &c. no Feoffment can be made. Co. Lit. 49. 21 H. 7. 7. 
A Feoffment cannot be made of incorporate Things, becauſe no — can be of them. Co. 
Lit. 4 

A 3 cannot be made of an Advowſon i in Groſs, becauſe no. > Livery can be of it. 
Contra 11 H. 6. 4. 2 Roll. Abr. 1, 13 Vin. 172. 9. 

It may be of an Advowſen by Livery of the oe of the Church. 43 Ed. 3. 1. 3 2 Noll. 
Abr. 11. I 3 Vin. 197. Bro. Grants 18. Feoffments de teres, on 49. 20 Ed. 4+ 15. 
Bridgm. 

Ae F . and Livery may be made in an upper Chamber; for a Man may ave an Inhe- 
ritance in it, and it is corporeal. Co. Lit, 48. 6. Bro. Feoffment de terres, Pl. 79. cites 5 H. 
7. 9. accordiogly ; but cites 21 H. 6. contra. | 

Feoffment by Tenant in common is good of his Moiety, Wend undivided, and not in Se. | 
veralty. Bro. Feoffment de terres, pl. 75. | 

One may make a Feoffment of a Moiety, third, fourth or fifth Part of bis Ma, or other 


Land, and that by the Name of a Moiety, third or fourth Part. Co. Lit. 190. 


I Parceners have made a Partition of their Land, that the one ſhall have it from Lammas 
to Eaſter to her and her Heirs, and the other ſhall have it from Zaſter to Lammas to her and 


her Heirs, or that the one ſhall have it one Year and the other the other Year a/ternis vicibus : 


Or if they have two Manors deſcended, and they agree that the one ſhall have the one Manor 
one Year, and the other the other Manor the ſame Year, and the next Year that he that had 
the one ſhall have the other alternis vicibus for ever: In theſe Caſes the Parcenors may either 
of them make a Feoffment of this Land or Manor. Co. Lit. 4, 48. | 

If there be a Meadow of one hundred Acres which Time out of Mind hath been divided | 
amongſt divers Perſons, and each Perſon hath a certain Number of Acres, but in no certain 
Place, the Cuſtom being to allot each Perſon his Number in one Year in one Place and an- 
other in another alternis vicibus; in this Caſe either of theſe Perſons may make a Feoffment 
of his Part by the Name of ſo many Acres lying in ſuch a — without any n 
or deſcribing of it. Co. Lit. 4, 48. 

No Livery can be made of a running Water, becauſe it is fogitive; ſecus of Water in a 
ſtanding Pool. 4 Leo. 238. pl. 385. | 

Livery c cannot be of a Relafen. Bridgm. 96. 


(P) By what Name « a Thing may be ene, 


A Houſe may paſs by a Deed of Feoffment, which makes Mention only of a 3 
13 H. 4. 10. &. Dubitatur. 2 Roll. Ar. 1. 13 Vin. 169. 

A Feoffment may be of a Manor by the Name of a * s Fee. 17 E. 3. 8. 5, 2 Roll. 
Ar. 1. 13 Vin. 173. 8. C 


Tf 
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If a Man ſciſed of a Ie 1 Parcel of the Demeſnes for Life, and after makes F eoff- 
ment of the Manor, to which the Leſſee and the Tenants of the Manor attorn. The Rever- 


ſion of this Land ſo leaſed for Life ſhall paſs by this, becauſe it is Parcel of the Manor. 


2 Roll. Abr. 1. 13 Vin. 173. 
If a Manor be known only by the Name of Sarrett, and he who is ſeiſed of this Manor 


makes a Deed of Feoffment by the Name of Seriot, and delivers Seiſin ſecundum formam Char- 
te, the Manor ſhall paſs by it; for the making Delivery ſecundum formam Chartæ reters to 
the Eſtate, and not to the Name. 2 Roll. Abr. 2. 13 Vin. 173. 

Upon a Scire Facias upon a Fine of certain Lands, the Tenant pleaded a Feoffment by the 
Anceltor of the Plaintiff with Warranty of the ſame Land, by the Name of the Manor of D. 
where in Fact the Land is no Manor, and yet a good Plea by Judgment, by Reaſon of the 
| Livery of Seiſin of the ſame Land. Bro. Scire Facias, Pl. 200. 22 H. 6. 39. 

If a Man has a Manor in the County of N. and Land is held of the Manor which lies in the 

County of S. by Grant of the Manor with the Appurtenances in the County of M. the Services 

of the Land in the other County ſhall paſs, and by Livery of the Manor made in one Coun- 

ty, the Services of By Land in the other County ſhall paſs. Pro. Grants, pl. 32. cites 21 
. 1 

If a Man by Deed <raints Veſturam to another and his Heirs, and makes Livery ſecundum 


formam Chartz, he ſhall have by this Veſturam terre, viz. the Corn, Graſs, Underwood, 


Sweepage, and fuch like, and he ſhall have an Action, Quare clauſum fregit. Co. Lit. 4. b. 
haut in this Caſe he ſhall not have the Soil by this Grant, becauſe he has by this but a par- 
_ ticular Right in the Land; for by this he ſhall not have the Houſes, Timber- Trees, Mines, 
and other real Things, Parcel of the Inheritance. Co. Lit. 4. b. 
I paſſes not the Soil, for the Livery cannot enlarge the Grant. Co. Lit. 4. b. 
So it is of Grant of Herbage of Land, the Soil ſhall not paſs, but he mal have only a par- 
ar Intereſt ; but ſhall have Treſpaſs Quare clauſum fregit. Co. Lit. 4. b. 
If a Man by Deed grants Separalem piſcariam in a River, and makes Linwy ſecundum for- 
mam Chartæ, the Soil thall not paſs by it, nor the Water; for if the River becomes dry, the 
Grantor may take the Benefit of the Soil. Co. Lit. 4. b. 
So if a Man grants Aquam ſuam, the Soil does not paſs, but the Fiſhery within the Water 
; ſhall paſs. Co. Lit. 4. b. 
But if Man by Deed grants the Profits of his Lands, and makes Livery ſecundum formam 
Charte, the Soil ſhall paſs. Co. Lit. 4. B. 
If a Man has a nove able Eſtate of Inheritance in thirteen Acton Parcel of a Meadow of 
eighty Acres, the Charter of Feoffment ought to be generally of the thirteen Acres, lying 


within the Meadow of eighty Acres, without bounding or deſcribing of it in Certainty, and 


| Livery may be made of the thirteen Acres allotted to the Feoffor for the Year, ſecundum for- 
mam Chartz : : and this is good Livery to paſs the Contents of thirteen Acres in what Place 
ſoe ver it lies in that Meadow. Co. Lit. 48. 5. Cro. Eliz. 42 1. Moor 302. 

By the Grant of Boilloury de Salt, the Soil ſhall paſs. Co. Lit. 4. b. 


If a Man grants to another to dig Turſs in his Land, and to carry them at his Will and Plea- 


. Land ſhall not paſs, becauſe he has not granted only Parcel of the Profit. Co. Lit. 


4. 
And he may bring Aſſiſe of Common of Turbary, and hall recover; but he cannot bring 


Aſſiſe of the Soil. Bro. Feoffment de terres, pl. 21. 5 Af. 9. 
For more concerning theſe Matters, 8 Chap. 4. p. 164,5 &c. 


< QJ) What 154 good Feoftment i in Reſpett of the Preſence or Pee Non £4 other Per- 
ſons on the Land, 


E there be a 0 for Life or Yous | in Being of that Land or Thing whereof the Feoff- 
ment is made, and he that hath this Leaſe for Life or Years, or in his Abſence his Bailiff 


or Servant, keeping 1 in the Houſe or Land, whereof the Feoffment is to be made, doth give 
leave and agree that Livery of Seiſin ſhall be given upon the Houſe or Land by the Leſſor 


himſelf, or by his Attorney, and for this Cauſe doth leave the Poſſeſſion of the Houſe or 
Land, and thereupon Livery of Seiſin is made; this is a good Feoffment and a good Livery 
of Sein and yet it doth not prejudice the Eſtate of the Leſſee. 
And if the Leſſor makes a Feoffment of the Land to a Stranger by Aſſent or Licence of 
the Leſſee, the Leſſee then being on the Land, it is a good Feoffment. 


In like Manner as it is where the Leſſor enfeoffs a Stranger to which the Termor agrees, 


ſaving bis Term. 
And if the Leſſor makes ſuch an Entry upon the Leſſee for Life or Years as to put him 


on of Poſſeſſion of the Houſe or Land, and then he makes a Fenn and Li very of 
Vo. I. | | | 6 . Seiſin 


* cofmenr. 


Jointenants. 


Prerogative, 


Seiſin of it; or if the Leſſor in the Abſence of hs Leſſee, bis Wiſe, Servants and Childr. Bs 
enters vpon the Thing in Leaſe, and makes a Feoffment and Livery of Sezſin thereof: In 
theſe Caſes there is a good Feoffment to paſs the Reverſion; for in theſe Caſes when the Leſ- 
ſee for Life or Years re- enters, the Law adjudges this to be an Attornment in Law. 

But if a Leſſor will enter upon his Leſſee, and againſt his Will (the Leſſee being ſtill in 
Poſſeſſion of the Land) makes a Feoffment of the Land, and gives e z this is void, and 
can never take Effect as a Feoffment. | 

And therefore if there be a Conveyance made of a Houſe and Land thereunto belong! ro | 
in Leaſe, and the Feoffor comes into Part of the Land without the Leave of the Leſſee, aud 
there makes a Livery of Scifin of that Part in the Name of all the Reſt of the Land (the Leſ 
fee himſelf, his Wife, Child or Servant, being then upon any other Part of the Land, and 
eſpecially if they be in the Houſe); this is no good Feoffment for any Part of the Land, bur 
void of the Whole. 2 Co. 32. Co. Lit. 48, 49, 52. Dyer 340, 18. Perk. f. 221, 222. 
21 II. . 7. 46 Ed. 3. 25. Bro. Feoffments de terres 68. 

And yet if the Leſſee for Years makes an Under- Ltaſe of Part of hs Land to another, 
and the Feoffee makes a Feoffment of his Part, and gives Livery of Seiſin upon this Part; in 
this Caſe the Poſſeſſion of the firſt Leſſee in the Reſidue will not hurt the Feoffment or Li- | 
very for this Part, but it is a good Feoffment. Veynor's Caſe, Trin. 7 Jac. B. R. 

Alſo if the Leſſee gives the Leſſor leave to make Livery, and depart and "5H a Servant 
of the Leſſee upon the Land; in this Caſe his Preſence upon the Land while the Livery is 
made will not hurt, | | 

And ſo if the Leſſee leaves the Poſſeſſion, and leaves nothing upon the Land but his Catile; 

they will not keep his Poſſeſſion, nor prejudice the Livery of Seiſin. Co. Lit. 48. 
If a Leaſe be made of an Acre to one, and another Acre to another, and the Leſſor makes 


a2 Feoffment of both theſe Acres; and makes Livery in one of them in the Name of both 


Acres; this is no good Feoffment for the other Acre; for by this Livery he is not put out 
of Poſſeſſion of that Acre. 

So if one makes a Feoffment of two Manors, the one in Poſſeſſion and the . in Leaſe, 
and gives Livery of Seiſin of the Manor in Poſſeſſion in Name of both of the Manors; this is 
no good Feoffment for the other Manor; neither will it paſs by this Feoffment. | 

So if one makes a Leaſe for Years of a Houſe, and af ter makes a Feoffment in Fee of the 
Houſe and of a Clofe adjoining, and gives Livery of Seiſin of the Houſe, the Termor's Wife 
and Children being then in the Houſe ; this i is no good Livery neither to paſs the Houſe nor 
the Cloſe. 21 H. 7. 7. Dyer 18. 

If Leſſee for Life or Years makes a Feoffment of the Land, the Leſſor being then upon the 
Land, and not contradicting it; it ſeems this is a good Feoffment, and that the Preſence of 
the Leſſor upon the Land, eſpecially if he does not contradict it, will not hinder the Virtue 
of the Feoffment as againſt the Feoffor and all others: But the Leſſor may enter afterwards 
for the Forfeiture notwithſtanding if he pleaſes. Perk. 222. Dyer 362. 

If the Huſband alone makes a Feoffment of the Land he has in the Right of his Wife, or 
that he has jointly with his Wife, his Wife'being then upon the Land and diſagreeing to it; in 
this Caſe the Feoffment is good againſt the Feoffor and all others but the Wife notwithſtand- 
ing her Preſence and Diſagreement ; but the Wife may after his Death avoid it. Perk. $. 223. 

If one Jointenant makes a Feoffment of the whole Land, his Companion being then upon 
the Land; by this there paſſes no more but a Moiety, and the Feoffment is void as to the 
Moiety of his C ompanion, for the Feoffment does not give his Moiety. Perk. $. 220. 

If a Man enters into my Land by Wrong, and makes a Feoffment of it to a Stranger, I be- 
ing then upon the Land; this Feoffment iy rod for in this Caſe the Law adjudges me to 
be always in and never out of the Poſſeflion: Perk. $. 219. 

If the King has any Poſſeſſion of the Land by Wardſhip or otherwiſe, the Owner of the 
Land can make no Feoffment of it; and therefore if the King be intitled to Land by Ward- 
' ſhip, or primier Seiſin after Office found after the Death of an Anceſtor of one of his Tenants 
in this Caſe it is ſaid the Feoffment of the Heir is void and paſſeth nothing, for the King i is 


ſtill in Poſſeſſion. 


And if it be before Office found it will be all one, for the Office ſhall relate to os Death af 
the Anceſtor; and yet in theſe Caſes the Feoffment i is good againſt the Heir himſelf, and all 


others beſides the King. 


If the Heir before Office found enters and makes a Feoffment, and then the King pardons 
the Feoffee; in this Caſe the Feoffment is good; and yet ſuch a Feoftment after Office with 


Pardon is void. 
1 


And 


— — 
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Ad the like Law is 3k the Entry be before Office, and the Pardon after the Office, for this 
is void allo. | 
hut if a Man be Sole ee for Debt or Treſpaſs, and thereupon the King has the Profits 8 
of 1 Land; in this Caſe the Owner may make a Feoffment of this Land notwithſtanding. 


(R) What Peoffments are vai 


HE Stat. 1 Ric. 9. c. 2. recites, That many People of the ſaid Realm, as well great as 
1 ſmall, having Right and true Title as well to Lands, Tenements and Rents, as in other 
perſonal Actions, be wrongfully delayed of their own Rights and Actions, by Means that 
the Occupiers or Defendants to be maintained and ſuſtained in their Wrong, do commonly 
make Gitts and Feoffments of their Lands and Tenements which be in Debate, and of their 
other Goods and Chattels, to Lords and other Men of the Realm, againſt whom the ſaid 
 Purſuants, for great Menace that is made to them, cannot nor dare not make their Purſuits. 
And alfo on the other Part, Complaint is made to the King, that oftentimes many. People 
do diſſciſc others of their Tenements, and anon after their Diſſeiſin done they make divers 
Abienations and Feoffments, ſometimes to Lords and great Men of the Realm to have Main- 
tainance, and ſometimes to many Perſons of whoſe Names the Diſſeiſees can have no Know- 
ledge, to the Intent to defer and delay by fuch Frauds the ſaid Diſſeiſees, and the other De- 
mandants, and tlie Heirs of their Recovery, to the great Hindrance and Oppreſſion of the 
People. And therefore 
It is ordained and eſtabliſhed, that FIN henceforth no Gift or Feoffment of Lands, Te- 
nements or Goods, be made by ſuch Fraud or Maintenance. 
And if any be in ſuch wiſe made, they ſhall be holden for none, and of no Value. 
And the ſaid Diſſeiſees ſhall from henceforth have their Recovery againſt the firſt (a) Diſei- 
| ſors, as well of the Lands and Tenements as of their double Damages, without having Re- 
gard to ſuch Alienations, ſo that the Diſſeiſees commence their 8 within the Year next af- 
ter the Diſſciſin done. 
And it is ordained and eſtabliſhed, that the ſame Statute ſhall hold Place in every other 
Action in Plea of Land where ſuch Feoffments be made by Fraud or Colluſion, to have the 
Recovery againſt the firſt ſuch Feoffor. 
And it is, to wit, that this Statute ought to be underſtood where ſuch Feoffors thereof 
take the Profits. 
The Preamble of the ſaid Act declares, That Miſchiefs which the Makers of the Act in- 
tenden to Remedy were, 10 thoſe who had Right and juſt Title, or were d:feiſed ; and the Pur- 
view gives the Remedy only to Diſſeiſees, and ſo it muſt be a Diſſeiſin in Fact, and after this 
Uſe made; in which Caſe Remedy is given to ſuch Diſſeiſee againſt Ceſtuy que Uk, and a Re- 
covery againſt him ſhall bind him and the Feoffees ; and ſo this Act makes no other but Ceſtuy 
que Uſe able to loſe the Land of the Feoffees in a juſt Action brought by the Diſſeiſee, but 
docs not make him able to loſe the Land of the Feoffees i ina feint Action brought againſt 
him. Plow. 3. b. 
By this Statute Feoffments made t. to great Men for Maintenance are declared void; but 
this is as to Strangers, but not between the Feoffor and Feoffee. Bro. Feoffment de terres, pl. 1. 
And that Strangers ſhall have an Action againſt the Pernor of the Profits. Ibid. pl. 19. And 
ſuch Feoffmeot would not make a Remitter in Prejudice of a third-Perſon. Ibid. —Co. Lit: 
 369.—Hawk. P. C. 263. F. 3. 
it Baron and Feme, being Ce/tuy que Uſe i in Right of his Wife, make a Feoffment, and 
the Baron dies; this Feoffment is not void ab initio, but is determined. Bro. n de 
terres, pl. 1. 
A Feoffment by a Feme, of her Jointure made by her firſt Baron in Poſſeſſion or in Uſe, is 
void, by the Statute of 11 H. 7. as to the Heir, but not as to all. Bid. 
See before (J). p. 492. 
A. is Tenant for Life, Remainder to B. for Life, Remaindes to the Heirs of the Body of 
A. Feoffment by A. is no Diſcontinuance. La. Raym. 855. 


(8) Li very of Seiſin what. 


13 1 V E R Y of Seiſin is the giving Poſſeſſion of Lands or Tenements corporeal; or it is 
+ a Solemnity or overt Ceremony required by Law in paſſing Lands or Tenements cor- 
poreal, as an nen or Teſtimonial of the w_—_— Departing by him that makes the Li- 
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{a) Wha are 83 of the Profits, 8 is as _ as a ſay, that they ae Cole que Uſe. ) Plow, 3.6. 
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very from the Thing whereof Livery is made, and the willing Acceptance thereof * the. 


other Party. 
( T) The Antiquity and Origin of L of Seiſin. 


1v ERY of Seiſin is as antient as a Feoffment, for no Feoffment is made without Li- 
very of Seiſin, although Livery of Seiſin be ſometimes made upon other Conveyances, 

See before concerning the Antiquity of Feoffments. 
Livery of Seiſin was firſt invented as an open and notorious AR, to the End that the Coun- 
try might take Notice how Lands paſs from Man to Man, and what is Owner thereof, that 
ſuch as have Title thereto may know againſt whom to bring their Actions, and that others 


may know that have Cauſe, of whom to take Leaſes, and of whom to require Ward- 


ſhips, &c. 
And by this Means if the Title comes in W the Nr can better tell in whom the 


Right 18. 


Livery in 
Deed what. 


In Law what. 


(U) The Kinds of Livery of Szifm, 


T HER E are two | Kinds of Livery of Seiſin: A Livery in Deed nd 1 a | DENY in 


D. 
A Livery in Deed is whch the Feoffor, Donor, &c. in Perſon or r by Attorney takes the 


Ring of the Door of a Houſe, or a Turff or a Twig off the Land, or a Ring of Gold, or any 
other Thing, though it does not concern the Land, and delivers the ſame upon the Land 
unto the Feoffee, Donee, Sc. in the Name of Seiſin of the Houſe, or Seiſin of the Land; 
or it may be made by Words only without Deed. 

A Livery in Law is where the Feoffor ſays to the Feoffee, being in View of the Houſe or 
Land, I give you yonder Houſe (or Land) to you and your Heirs, go enter into the ſame « and take 
Poſſe Non thereof accordingly, or the like. | 

See more concerning. Livery in Deed, and Livery in Law, poſt. 


(V) The Nature and Operation of Livery of Seif N. 


T' H E Manner of Conveyance by F coffinent 3 is ſo antient, and the Ceremony of Livery of 
Seiſin being inſeparably incident to it, it is much favoured in Law; and therefore it is 


expounded and taken ſtrongly againſt him that makes it, and beneficially for him to whom 


it is made. > 
And for this Cauſe i it worketh not only to tranſmit the preſent Eſtate, but alſo to bar all 


preſent and future Rights and Poſſibilities. 


If therefore one makes a Leaſe for Life to J. S. the Remainder to the right Heirs of 7. D. 
(which F. D. is then living) and gives. Livery of Seiſin according to the Deed; in this Caſe 
although he in Remainder be not capable of this Remainder, yet by the Livery it ſhall paſs 
out of the Feoffor, and ſhall be in Abeyance during the Life of F. S. 

And ſoif a Feoffment be made to one & hæredibus, without the Word ſuis, and Livery of 
Seiſin be made of the Deed, this Livery perhaps may make the Eſtate good. 5 Co. 1 
Lit. $. 70. 6 Co. 26. Doc. & Stud. c. 7. p. 23. Co. Lit. 49. | | 


(W) The Efect and Operation of Livery of Seifin fo faſt a ; future Intereſt. 


| T H E Ceremony of Livery of Seifin was firſt inffitared, that the Pares of the County. 


may upon any Diſpute relating to the Freehold determine i in whom it is lodged, and 
from thence be the better enabled to determine in whom the Right is. Hence therefore it 
is, that if a Man makes a Feoffment, or Leaſe for Life to commence in futuro, and makes 
Livery immediately, the Livery is void, and only an Eſtate at Will paſſes to the Feoffee; 
for the Deſign of the Inftitution would fail if ſuch Livery were effectual to paſs the Freehold, 
for it would be no Evidence or Notoriety of the Change of the Freehold, if after the Livery 
made the Freehold ftill remained in the Feoffor; the Uſe cf the Inveſtiture would rather 
create than prevent the Uncertainty of the Freehold, and in many Caſes would put Men to 
fruitleſs Trouble and Expence in Purſuit of their Right; for by that Means after a Man 
had brought his Præcipe againſt a Perſon whom he ſuppoſed to be Tenant to the Freehold, 
and had proceeded in it a conſiderable Time, the Writ might abate by the Freehold's veſt- 
ing in another, by Virtue of a Livery made before the Purchaſe of the Writ. Another 
Reaſon why ſuch future Intereſt cannot be allowed to paſs by an Act of Livery of Seiſin 


Was, becauſe no Man would be ſafe in his Purchaſe if the Operation of Livery might 
create 


Ch. 6. 5, 3. 


create an Eſtate to commence many Years after the Livery was made, and though they have 
allowed a ſuture Intereſt to commence by way of Leaſe, yet that had no ſuch ill Effect in 
making Purchaſes uncertain, becauſe antiently they were under the Power of the Freeholder, 
who by Recovery might deſtroy them; and now, unleſs ſuch Leaſes be made upon good 
Conſyicration, they are fraudulent againſt a Purchaſer; and it, is not to be preſumed that 
Leaſes at great Diſtances ſhould be purchaſed for Value. Cro. Eliz. 451. 2 Vent. 204. 
Cb. Lit. 217. 3 C. 94. 8. „„ | LE 
From hence we may account why a Freehold in Reverſion or Remainder cannot be 
granted in fu!rro, though there no Livery is neceſſary to paſs it; as, | 

Where A. is Tenant for Life, Remainder to B. m Fee. A. makes a Leaſe for Years to 
C. and afcerwards grants the Land to D. Habend. from Michaelmas ; becauſe ſuch future 
Grants create an Uncertainty of the Freehold, and the Tenant of the Freehold being the 


Perſon who is to anſwer the Stranger's Præcipe, and was anſwerable to the Lord for the Ser- 


vices, it were unreaſonable to permit him by any Act of his own to prevent or delay the 
Proſecution of their Right, 2 Co. 55. 2 And. 29. Moor 423. Cre. Elix. 450, 585. Hob. 
170, 171. 5 Co. 94. Roll. Rep. 261. . 

But where a Man makes a Leaſe to commence from Michaelmas, and after Michaelmas 
makes Livery and Seiſin; this is ſufficient to paſs the Freehold, becauſe in this Caſe, at the 


Time of the Livery made, the Poſſeſſion and Freehold were actually transferred to the 


Leſſee, and did not remain in the Leſſor, after the Notoriety made, which gives Notice of 
trans'crring the Freehold. Hob. 314. Cro. Fac. 458, 563. 3 Bulſt. 290. | 
Let if the Feoffor had made a Letter of Attorney to give Livery, the Attorney could not 
give Livery after Michaelmas, unleſs an expreſs Authority were therein contained for it, be- 
_ cauſe the natural [mport of ſuch Authority is to give Livery immediately, and the Autho- 

rity of the Repreſentative cannot extend beyond the Delegation. Cro. Zac. 563. Heb. 314. 
If A. makes a Leaſe for five Years to B. upon Condition that if B. pays him rol. within 
two Years, that then he ſhall have a Fee-ſimple in the Lands, and makes Livery and Seiſin 


to B. this paſſes the Freehold immediately, and B. has a Fee conditional, becauſe if the Free- 
hold were not to veſt in B. till the Condition performed, it would be difficult to determine 


in whom the Freehold is; for ſuch Conditions may be inſerted in Deeds, which are per- 
fected privately between the Parties, and therefore not ſo proper to govern the Poſſeſſion 


and Seiſin of the Freehold, as the ſolemn Inveſtiture by Livery, which is made in the pub- 


lick View of the whole County; therefore if this Solemnity was firſt appointed to give No- 
tice of the transferring the Freehold, it follows that from the Reaſon of the Inveſtiture the 
Freehold muſt paſs at the Time of the Solemnity made, or not at all. But if A. had made 
a Leaſe for Life, upon like Condition to have Fee, the Livery made thereon ſhould not 
carry the Inheritance til] after the Condition performed, becauſe there paſſed a certain Free- 
hold in all Events to the Leſſee, and the Livery gave Notice in whom it was lodged; ſo 
that no Man can pretend Ignorance againſt whom to bring his Præcipe, which would be the 
Miſchief in the former Cale, if the Freehold did not paſs at the Time of Livery made. Luz. 
0.250, : 60. tt. i 8 | . | 
A. by Indenture demiſed to B. Habend* a die datus, (which was the roth of June) Inden- 
ture predig” for his Life, with a Letter of Attorney to make Livery ; the Attorney made 
Livery the 23d of July following, and the Livery was held to be void, becauſe the Eſtate 
for Life being by the Indenture to commence the 10th of June, the Attorney had no Au- 


thority to change the Commencement of the Eſtate, and therefore having not purſued his 


Authority, by not giving Livery to let the Frechold commence according to the Deed, what 
he did afterwards was without any Authority, and conſequently void; but in this Caſe, if 
the Deed had not been delivered till after the Day of the Date, and the Attorney had given 
Livery at the Time of the Delivery of the Deed; this had been a good Livery, becaule the 
Ded of Feoffment was to govern the Livery, but the Deed itſelf had no Effect till the De- 
| livery, and therefore the Attorney making the Livery at the Time the Deed of Feoffment 
began to operate, which was to govern it, ſeems to have well enough executed his Autho- 
rity. Cro. Fac. 153. Moor, pl. 876. Cre. Eliz. 873. - | 

If a Leaſe for Years be made to begin at Michaelmas, Remainder to F. S. in Fee, and 


Livery is made before Michaelmas, the Livery is void for the former Reaſon, but a Leaſe 


for Years may be made to commence in futuro, becauſe the Freeholder, who is to anſwer 
the Strangers Præcipe, is, notwithſtanding ſuch future Intereſt, certain and known, and 
therefore not within the Reaſon of the former Caſe. Plow. 156. 4. Co. Lit. 217. 

If a Man makes a Feoffment to commence after his own Death, or makes a Feoffmenc 
in this Manner, being upon the Land: I do here, .reſerving an Eſtate for my own and my 
Wife's Life, give you theſe my Lands to you and your Heirs; theſe are void Feoffments, 

Voll. 3 3 mo 008 1 Sn becauſe 
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becauſe the Poſſeſſion is not delivered at the Time of the Notoriety made, and therefore if 
ſuch Feoffments were allowed, the Inveſtiture would be ſo far from being an Evidence to 
diſcover in whom the Freehold is lodged, that it would often miſlead the Juries in ſuch 
Inquiries; beſides, it were abſurd ro ſuffer a Man to reſerve a particular Eſtate to himſelf, 
and thereby in the fame Contract be both Feoffor and Feoffce. Cro. Eliz. 344, 343. Peoph. 


47, 48. 2 Roll. Abr. 7. Hob. 170. Co. Lit. 48. Moor 687. 


If a Leaſe for Years be made to A. Remainder to the right Heirs of B. and Livery and 
Sciſin is made to A. yet the Freehold does not paſs from the Leſſor, ard therefore the 


- Livery is void, becauſe there was no Perſon in Being at the Time of the Livery made in 


whom the Freehold” could veſt, for Nemo eſt heres viventis; and the Law will not endure 
ſuch future Operation of the Inveſtiture, becauſe it would create an Uncertainty of the 


Freehold, which would neceſſarily perplex and delay all Proſecutions againſt the Freehold. 


Co. Lit. 217. a. 5 SI | | 1 
If a Leaſe for Years be made to A. the Remainder to B. for Life, and Livery is made, 
the Freehold is well conveyed to B. but this Livery cannot be made to B. himſelf, for that 


belongs to A. during the Term; the Livery therefore muſt be made to A. who is to re- 


ceive the Poſſeſſion, and ſuch Livery actually veſts the Freehold in B. becauſe the Pre- 
ſumption is, that every Man accepts of a Gift which is for his intereſt, and A. is looked 
upon as the Attorney of B. to take the Livery, becauſe he having an immediate Intereſt in 
the Land, is the only Perſon to whom the Poſſeſſion can be delivered, for B. has no im- 
mediate Right to the Poſſeſſion ; and therefore as he cannot receive it himſelf, by Con- 
ſequence he cannot diſpute another to take it. Tit. $. 60. 5 Co. 94. 5. Co. Lit. 49. 
2 Roll. Abr. 8. 13 Vin. 189. FX | „ | 

But this Livery muſt be made to 4. upon the Land, for a Livery within the View will 
not paſs the Freehold to B. for this Livery within the View, being antiently made in Court, 


could only be made by the immediate Homagers of the Court from one to the other; but 


A. in this Caſe being no Homager to the Court, ſince he was only Leſſee for Years, was not 


capable of ſuch Livery within View. Co. Lit. 49. 6. 2 Roll. Abr. 6. 
And this Livery to 4. muſt be made to him before he actually enters and takes Poſſeſ- 


ſion by Virtue of the Leaſe, becauſe if the Poſſeſſion be once filled by the Leſſee for Years, 


there is no vacant Poſſeſſion to be transferred by the Livery ; for Qued ſemel meum eſt am- 
plius meum eſſe non poteſt, no Man can receive that from another which is already in his Poſ- 
ſeſſion. Lit. H. 60. Co. Lit. 49, 216. 5 Co. 94. Moor 14. Plow. 156. a. . 
If a Leaſe for Years, be made to B. the Remainder to C. in Fee, and Livery is made to 
A. in the Abſence of B. whether the Conveyance be by Deed or without, the Livery is good 
to veſt the Remainder in C. becauſe by the bare Demiſe A. and B. have an Intereſt in the 


Land during the Term without any further Ceremony, and each being equally intitled to the 


whole Poſſeſſion, either may inveſt himſelf in the whole Poſſeſſion by Entry, or receive the 
Poſſeſſion from the Leſſor by the Solemnity of the Livery ; and therefore when the whole 
Poſſeſſion is delivered by the Leſſor, and Livery made to A. in the Abſence of B. in the 
Name of both, this Livery is ſufficient to veſt the Remainder in C. becauſe A. had as much 
Power to receive the Poſſcſſion of the Whole, he and B. being Jointenants by the Deniſe, 
and thereby ſeiſed per my & per tout. Co. Lit. 49. 5 Co. 94. 2 Roll. Abr. 8. 13 Vin. 189. 
But if a Leaſe for Life had been made to C. to commence immediately, and C. had ap- 
pointed A. and B. his Attornies to take Livery from the Leſſor; the Livery made to one 
of them alone had been ineffectual and void, becauſe one only without the other had no 
Authority from the Delegation to receive the Poſſeſſion, and conſequently what is done by a 
Repreſentative, without an Authority from the Principal, is a Nullity and void; but o her- 
wiſe it is if the Letter of Attorney had been jointly and ſcverally to receive Livery. Co. 
Fit. 49- >. 5 Go. 94. 5. Palin. 23. 6 OS > 3 
The Father having two Sons, did give to his youngeſt Son certain Lands in Conſideration 
of Marriage, Habendum to him and his Heirs after the Death of the Father, but no Livery 
was made; the Father died; it was inſiſted for the youngeſt Son, that the Lands did paſs by 


way of Covenant to ſtand ſeiſed; but adjudged that they ſhould not, for by the Word give, 


it ſhall be intended to pais an Eſtate by Tranſmutation of Poſſeſſion, and that cannot be 
done without Livery; but if Livery had been made in this Cafe it had been void, becauſe 
the Gift of the Land was to his Son and Heirs after the Father's Life, and an Eſtate of 
Freehold cannot begin at a Day to come, becauſe the Livery muſt enure on a preſent Eſtate, 
March go. Ents | ES | of i OS 
In Ejectment the Caſe vpon the Pleadings was, The Father being ſeiſed in Fee, did in 
Conſideration of the Marriage of his eldeſt Son, ſpeak theſe Words, Stand forth Euſtace, 
Reſerving an Eſtate to myſelf and my Wife, I do give thee my Lands, and to thy Heirs: Tt was 


objected, that a Man could not paſs a Freehold from hunic!f to begin at a Day to come, 
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and by it to make a particular Eſtate to himſelf at the ſame Time, It is true it was ad- 


judged, that theſe Words being ſpoken on the Lands amounted to a Livery, and that the 
Son thovic have a Fee-fimple after the Death of his Father and Mother: But this Judgment 
was revi!ica in the Exchequer-Chamber z firſt, becauſe no Uſe was raiſed by theſe Words; 
and it could not be a Feoffment, becauſe there are not proper Words for that Purpoſe, nor 
any Livery. Poph. 47. | | 


A Loſe for Years may commence in futuro, becauſe it may be made without Livery, 


but a Lraſe for Life cannot, and a preſent Livery cannot be made upon a future Eſtate, 

ther-fore nothing paſſes by ſuch Livery; but if there are two joint Leſſees for Years, Re- 
mainer to B. G. tor Life, the Livery made to one in the Name of both is good, becauſe 
they have an Intereſt in the Land before they enter, and ſuch Livery made to one is ſuffi- 
ci-it to ſupport the Remainder to B. G. 5 Co. 93. | | | | 

__ Feottment was, made, Habendum to the Feoffee and his Heirs after the Death of the 
Feofor, and Livery was made; yet adjudged a void Feoffment, becauſe an Eſtate of Free- 


hold in Lands cannot begin at a Day to come; but where the Leſſor made a Leaſe to three 


for their Lives, and granted the Reverſion, Habendum to the Grantee for his Life, which 
ſaid Eſtate tor Life ſhall begin after the Death of the Survivor of the ſaid three Leſſees for 
Life; this was adjudged a good Eſtate in Reverſion for Life. Hob. 171. 


(X) The Efed' of Livery of Seiſin with Reſpect to the Preſence or Poſſeſſion of 


others. 


: T is regularly true, that the Feoffor muſt be actually in the Poſſeſſion of the Land at 
the Time of the Livery made, or otherwiſe the Livery will be ineffectual and void, be- 
_ cauſe the Deſign of the Livery is to give Notice of the Change made of the Poſſeſſion, and 
there fore it muſt be a vacant Poſſeſſion that is delivered; but it were abſurd that a Man 
ſhould be permitted to transfer to another what he has not within himſelf; wherefore if a 
Man makes a Leaſe for Years or Life of his Land, or has his Land extended by Virture of 
a Statute- Merchant, &c. and makes a Feoffment and Livery, the Conuſee or Leſſee being 


in Poſſeſſion of the Land, the Livery is void, becauſe the Land is filled by the Leſſee, and 


_ conſequently during the Continuance of his Intereſt the Feoffor cannot deliver a vacant Poſ- 
ſeſſion ; and therefore the Livery, which is a Solemnity inſtituted to give Notice of the 
Change of the Poſſeſſion, mult be void. Co. Lit. 48. 5. 2 Roll. Abr. 3, 4. 13 Vin. 179, 
180. 7 H. 4. 19. . Dyer 33. Cro. Eliz. 322. : | 
Thus if there be Leſſee for Years of a Houſe and ſeveral Cloſes, and the Leſſee and all 
his Servants being in the Houſe, the Leſſor enters into one of the Cloſes, and makes a 
Feoffment of it, and gives Livery, that is a void Feoffment ; becauſe the Poſſeſſion of Part 
of the Thing demiſed is Poſſeſſion of the Whole, for the Impoſſibility that a Man ſhould 
be in the actual Poſſeſſion of every Part of the Land at the ſame Time; and conſequently 
the Leſſor cannot take Poſſeſſion of the Cloſe, which was filled by his Leſſee ; and there- 


fore the Liver; muſt be void, becauſe the Feoffor had no vacant Poſſeſſion to transfer at the 


Time of the Livery made. 2 Co. 31. 3. Moor, pl. 397. 2 Roll. Abr. 4. 13 Vin. 180. 
Co. Lit 48. 5. Dyer 18. 6. | . IE | 
So it is if the Leſſee for Years himſelf had not been in the Houſe, or on any Part of the 
Land, yet if his Wife, Children or Servants had been on any Part of the Land, that were 
ſufficient; but the Cattle of the Leſſee graſing upon the Land, without either Wife or Ser- 
vant on the Land, does not fill the Poſſeſſion as to prevent the Leſſor from entring and ma- 
king a good Livery to paſs the Freehold, becauſe the Cattle cannot be ſaid to continue upon 
the Land Auimo peſſidendi, for the Benefit of their Maſter, as a Servant may and in Duty 
ought to do. Co. Lit. 48. 2 Roll. Abr. 4. 13 Vin. 180. Dyer 18. Bro. Tit. Feoffment 66. 


Bot Moor 11. cont. 


In the making of every Livery of Scifin it is requiſite that all Perſons that have any law- 


ful Eſtate and Poſſeſſion in the Thing whereof Livery is to be made, as Leſſees for Lite, 
| Years, and ſuch like, join in the making thereof, or be removed thence, for every Livery 
\ ought to bring an immediate Poſſeſſion to the Feoffee or Donee, &c. Shep. Touch. 213. 
If Leſſee for Years makes a Feoffment and Warrant of Attorney to give Livery of Seiſin, 
and the Attorney makes Livery of Seiſin, the Leſſor being preſent upon the Land, and not 
contradicting it; it ſeems this is a good Livery of Seiſin. Dyer 361. | | 
The Preſence of the Feoffor, Donor, Cc. upon the Land after he hath delivered Seiſin to 


the Feoffee, Donee, Sc. although he ſtays upon Land awhile, and does not depart and 


leave the Feoffee, &c. in Poſſeſſion, will not hurt the Livery. Bro. Feoffment 24. 
Ika Man makes a Leaſe for Life of Lands, and afterwards makes a Feoffment of the 
ſame Lands, and makes Livery and Seiſin upon the Land, by the Aſſent of the Leſſee, and 


in his Preſence; this is a good Livery to paſs the Inheritance, becauſe the Leſſee's per- 
ir, e 1 mitting 
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mitting the Feoffor to come upon the Land, and make Livery, is a ſufficient quitting, of the 
Poſſeſſion to him, either by way of Surrender, or to create a Tenancy at Will in the Feoffor, 
to make the Feoffment and Livery more effectual and valid. 2 Rell, Abr. Bro. Tit. Sur- 
render 48. 8 | | | | 7 
But if the Servant of the Leſſce were only on the Land, the Livery made by the Feoffor, 
though with the Servant's Permiſſion, had been void if the Servant Continued in Poſſeſſion 
at the Time of the Livery made, for while the Servant continued in Poſſeſſion, it muſt be 
only for the Uſe and Benefit of him that placed hin) there; and coulequently the Poſſeſſion 
of the Servant muſt be looked upon as the Poſſeſſion of the Maſter, and therefore the Livery 
mult be void, becauſe it could not deliver a Poſſcſſion which was ſtill filled by the Maſter, 
and which the Maſter never conſented to part with; and the Permiſſion of a Servant will not 
admit of ſuch a Conſt ruction as was made in the precedent Caſe, becauſe the Servant having 
no Intereſt but in the Right of the Maſter, could neither make a Surrender nor a Tenancy 


at Will to the Feoffor. 2 Roll. Abr. 5. 13 Vin. 181. 2M 


If there be a Leflee for Years of fix Acres, and he makes a Leaſe for Years of three Acres 
to J. S. and he in Reverſion enters upon J. S. and makes a Feoffment with Livery, this 
ſhall paſs the three Acres, becauſe by the Demiſe of A. for Years, the Poſſt flion became ſe- 
parate and divided, which was united and one under the Leaſe to A. himſelf, and therefore 
A. continued in Poſſeſſion of his own three Acres, could never be a Poſſeſſion of the other 
three which he had no Right to during the Demiſe to J. S. but if H. had only made a Leaſe 
at Will to J. S. of thoſe three Acres, the Entry and Livery of the Reverſioner had not 
paſſed them, becauſe he is ſtill ſuppoſed to be in Poſſeſſion of thoſe three Acres, ſince he 
may enter into them when he pleaſes, by the Determination of his own Will, for no Man 
can be actually upon every Parcel of the Land, yet the Poſſeſſion of one Acre is very rea- 
ſonably conſtrued the Poſſeſſion of the Whole. 2 Co. 32. 4. 2 Noll. Abr. 4. 13 Vin, 180. 
Dyer 18. 5. OR nn, | | 5 ET 

"Leſſee for Years of a Houſe, and a Cloſe diſtant from the Houſe, and other Lands; after- 
wards the Leſſor made a Feoffment of the ſaid Houſe, and all the Lands mentioned in the 
Leaſe, and made Livery and Seifin in the Cloſe, the Leſſor being within the Houſe ; ad- 


jadged that it is void for the Whole, becauſe when an Houſe and Land is demiſed together, 


the Houſe is the Principal, and the Poſſeſſion of the Houſe is the Poſſeſſion of the Whole; 
therefore the Leſſee being in the Houſe, he had the Poſſeſſion of the Whole, and by Con- 


ſequence the Livery not good; but if the Leſſee had made a Leaſe for Years of any Part of 


the Land, and the Leſſor had made Livery on that Part, it had been good to pals that 
Part; but not if ſuch Leaſe had been at Will. 2 Co. 22. Moor 230. 
The Diſſeiſor made a Feoffment in Fee, and a Letter of Attorney to enter and take Poſ- 
ſeſſion of the Lands, and afterwards to make Livery ſecundum formam Chartæ; adjudged 
this was a good Feoffment though the Diſſciſee was out of Poſſeſſion at that Time, becauſe 
the Power given to the Attorney was executory, and nothing paſſed till he had made Livery 
and Seiſin. 37 Elix. Brown v. Terry. | 8 5 „% as 
It has been held, where a Man made a Leaſe for Years of a Houſe, and afterwards made 
a Feoffment of it, with a Letter of Attorney to make Livery, and the Attorney came to 
the Llouſe to make Livery in the Abſence of the Leſſee, and finding No-budy in the Houſe 
but the Servant of the Leſſee, who quitted the Poſſcflion of the Houſe at the Deſire of the 
Attorney, and then the Attorney made Livery, which the Maſter approved of at his Return, 
ſaving his Term; that this was a good Livery, becauſe here the Servant actually quitted 
the Houſe, and thereby the Attorney had a vacant Poſſeſſion to deliver to the Feoffee; ſo 
if the Attorney had found the Leſſee himſelf upon the Land, and had entred and ouſted 
him, and then made Livery, that had been good to paſs the Freehola ; for though the 
Ouſter had been a tortious Act, yet the Poſſeſſion became thereby vacant, and conſequently 
by the Livery might be delivered to the Feoffce. Dyer 363. a, 2 Kell. Abr. 5.. 13 Vin. 
181. Moor 91. 5 | „ 33 
So it is in Caſe of a Tenant at Sufferance; as if Tenant in Tail makes a Feoffment in Fee 
to the Uſe of himſelf in Fee, and afterwards makes a Leaſe for Years, and dies, by which 
the Iſſue is remitted before Entry, and conſequently the Eſtate of the Leſſee for Years is 
determined and changed into a Tenancy at Sufferance, becauſe the Fec-fimple, out of which 
it was derived, is vaniſhed by the Remitter, and the Iſſue enters into Part ot the Land de- 
ſcended, and makes a Feoffment of the Whole, and gives Livery of that Part into which 
he entred in the Name of the Whole; this ſhal] paſs all the. Lands to which the Iſſue was 
remitted ; though the Tenant at Sufferance was in Poſſeſſion of Part, becauſe that Poſſeſſion 
may be reaſonably ſuppoſed to be in me, which I may actually place myſelf in at my 
Pleaſure, and therefore the Livery in that Part, in which the Iſſue had actually entered 
in the Name of the Whole, ſhall paſs all the Lands. 2 Roll. Abr. 5. 13 Vin. 181, 2 Roll. 
Rep. 260. Moor, pl. 1, 143. © ; | N 
11 | A. ſeiſed 


Co. Lit. 49. a. 2 Roll. Abr. 56. Plow. 162. 14 Vin. 103. 


A,. ſeiſed of Land in Fee, held of the Queen in Socage, died, and it was found by Office 
that he died without Heir, by which the Lands were ſeiſed as the Eſcheat of the Queen, and 
Z. the Heir of A. traverſed. the Office upon which the Iſſue was joined, and pending the 
I nue, B. made a Deed of Feoffment with a Letter of Attorney; and afterwards the Iſſue 
being for B. Judgment was given Que les meins le R. ſoient amove, and then the Attorney 
made Livery, after which the Amoveas manum was executed; this was held a good Feoff- 
ment and Livery, becauſe by the Judgment againſt the Queen, her Poſſeſſion was defeated, 
and B. was reſtored to his Right of Poſſeſſion, which he might have placed himſelf in at his 
Pleaſure, and therefore might transfer that to another which he might actually inveſt him- 
ſelf in at Pleaſure. 2 Roll. Abr. 5, 6. 13 Vin. 181, 182. FER . 
Thus if Land deſcends to F. 8. who enters but in Part of it, and makes a Feoffment of 
the Whole, and Livery in, that Part io which he entered in the Name of the Whole; all the 
Lands ſhall paſs, for beſides that in this'Caſe an Entry into Part may be conſtrued an! try 
into the Whole, the Feoffor having a Power to reduce the Whole into his actual Po, lion 
at his Will; the very Act of Feoffment, with the Livery in all theſe Caſes, may reaſonably 
be taken to be a Determination of his Will to take the Poſſeſſion, ſince the Livery and 
Feoffment would be invalid unleſs he were in Poſſeflion. 2 Roll. Abr. 5. 13 Vin. 181. 
If Huſband and Wife be ſeiſed of Land in Fee, and the Huſband makes a Feoffment of 
the Whole, the Wife being upon the Land, yet the Livery ſhall paſs the Land, becauſe the 
Huſband had the whole Poſſeſſion, either in his own Right, or in Right of his Wife; and 
therefore could deliver it over by the Inveſtiture though the Wife diſagree to it. 2 Roll. 
A. 3. Perk. $-.22 9.13 Fit 0; 555 g 
If a Man be ſeiſed of two Acres, and being diſſeiſſed of one, makes a Feoffment of both, 
and Livery in the Acre in Poſſeſſion in the Name of both; yet the Acre of which he was 
diſſeiſed does not paſs, becauſe he could not deliver that Poſſeſſion to the Feoffee which the 
Difſſeiſor had. So it is if the Diſſeiſor had made a Leaſe at Will, and then the Diſſeiſee 
had made a Feoff ment of the Acte in his Poſſeſſion in the Name of both; this had not 
paſſed both the Acres, becauſe the Poſſeſſion of one Acre was ſtill out of him, and the Feoff- 
ment could not be any Determination of the Will of the Diffcifor. 2 Roll. Ar. 6. Dyer 18. 
12 Vin. 182. | „ | 
1 "But if a Man be ſeiſed of two Acres, and makes a Leafe at Will of one, and after en- 
fealfs J. S. of both Acres; this ſhall paſs both, becauſe the very Feoffment and Livery is a 
Determination of the Eſtate at Will, and confequently the Feoffor has thereby reſumed the 
Poſſcflion in order to convey it by Livery; otherwiſe of a Leafe for Years, becauſe the Poſ- 
ſeſſion is in the Termor during the Leafe, Dyer 18. 2 Roll: Abr. 5. 13 Vin. 181, 182. 
If A. be Leſſee for Life of Blackacre, and br ing likewiſe ſeiſed in Fee of Whiteacre, makes 
a Feoffment of both, and gives Livery in Mhiteacrè in the Name of both; this is a good 
Feoffment of both Acres, becauſe A. had the Freehold and Poſſeſſion of both Acres, and 
therefore might well deliver gem over by the Inveſtiture; otherwiſe if A. had been only 
_ poſſeſſed of Blackacre for Tears; for then it ſnould not paſs by. the Fegffment, becauſe the 
Charter of Feoffment paſſes the Intereſt in the Term before the Livery made, and a leſſer 
Eſtate by Right ſhall be ſuppoſed to paſs rather than a greater by Wrong; but in the firſt 
Caſe, where A. had the Freehold in beth Acres, nothiog paſſes till the Livery muſt operate 
to pals the Fee ia both Acres, ſecundum formam Chartz, or elſe it can paſs nothing. 2 Roll. 
Abr. 6. 9 H. 7.25 „ l „ | 2 
But if A. had been ꝑoſſeſſed of Blactacre for Years in Aater droit, as Guardian to an Infant, 
and had made Feoffment of both Aeres, and given Livery in #hizeacre in the Name of both; 
that had paſſed both Acres to the Feoffee, becauſe the Term being veſted in the Infant, the 
Guardian, could lawfully transfer it as if he had been in Poffeſſion of it in his own Right; 
and therefore the Livery muſt operate to ouſt the Infant of the Term, and diſſeiſe him in 
Re vet ſion, or elle it will have no Effect at all. 2 Rull. Abr. 4. 5 
If a Man be ſeiſed of two Acres, and makes a Leaſe for Years of one of them, and after 
makes a Feoffment of both Acres, and Livery of the Acre in his own Poſſeſſion in the 
Name of both, the Livery is void and ineffectual to paſs the Acre in Leafe, becauſe that 
being full of the Leſſee, the Feoffor had not the Poſſeſſion to transfer by the Livery ; yet 
ſuch Feoffment is a good Grant of the Reverſian af the Leafchold Acre, if the Termor at- 
| torns, becauſe every Man's Act is conſtrued moſt ſtrongly againſt himſelf z and therefore the. 
Fecoffor ſhall not be admitted te claim auy Thing in any of the Acres, ſince the Poſſeſſion 
of the one was actually transferred by the Livery, and the Reverſion of the other in Leaſe 
by the Deed of Feoffment, which with the Attornment of the Tenant amounts to a Grant. 


* 


But if there be a Leaſe for Lears, Remainder to B. for Life, and C. the Reverſioner in 
Fee 23 a Feoff ment in Fee with Livery to A. this is void as a Feoffment, becauſe C. had 
l. I. | DE 6N 1 no 
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no Poſſeſſion to transfer by the Livery, that being already in A. and the Freehold in B. by 
the former Leaſe; and the Acceptance of the Livery by A. was neither a Surrender nor an 
Attornment; as in the former Caſe it could not amount to a Surrender, becauſe of the inter- 
mediate Freehold which was in B. nor did the Feoffment amount to a Grant and Attornment > 
for though according to the former Caſe every Man's Conveyance is conſtrued moſt ſtrongly 
againſt the Grantor, yet in this Caſe the Grant is ineffectual for want of Attornment; for 
A.*s Acceptance is no Attornment, becauſe he ſhall not bring B. with his Fealty, by an Act 
which was not in its original Intention deſigned to be prejudicial and injurious to B. by dif- 
placing his Remainder. 2 Roll. Abr. 4, 56. Roll. Abr. 482. 14 Vin. 181. | 
If the Queen be Leſſee for Years, and he in Reverſion enters upon the Land, and makes 
a Feoffment in Fee; this is void, becauſe the Law preſerves the Poſſeſſion for the Queen, 
who by conſtantly attending the Buſineſs of the Publick, is preſumed not to have Leiſure 
to take Care of her private Concerns; but if the Queen had made a Leaſe for Years to J. S. 
and he in Reverſion had entered and ouſted him, and made a Feoffment, that had been good, 
becauſe the Queen had no Right to the Poſſeſſion during the Leaſe J. S. and the Rever- 
Goner having gained the Poſſeſſion by his ouſting F. S. might conſequently deliver it by the 
Inveſtiture. 2 Roll. Abr. 5 & vide 2 Co. 53. 14 Vin. 181, 182. | = 
If a Man makes a Leaſe for Life to A. and after makes a Feoffment and Livery to A. of 
the Land in Leaſe, this is a good Livery and Feoffment ; for though the Land was in Leaſe 
to A. yet his Acceptance of the Feoffment and Livery amounts to a Surrender, Ut res magis 
valeat, and conſequently the Feoffor has thereby Poſſeſſion to transfer by the Livery to the 
Feoffee. 2 Roll. Abr. 495. Dyer 358. Moor 636. V | 


(Y) Zivery of Seiſin, in what Cafes it is requiſite, or not. 


T IVER of Seiſin is needful, and muſt be had and made in all Cafes where an Eſtate 
| of Fee. ſimple, Fee-tail, or for a Man's own or another Man's Life, is made or granted 
by Writing or Word in pais, of any Lands or Tenements corporeal. | But ſee ihe Statute 
for transferring Uſes into Poſſeſſion, poſt.] p. | | 5 
Every Feoffment, whether it be made with Deed or without Deed, muſt be made with 
Livery of Seiſin, and this Livery of Seiſin muſt be made according to the Rules of Livery 
and Seiſin herein after laid down; for this is of the Eſfence of a Feoffment, and a Feoff- 
ment is not perfect until Livery of Seiſin be made, for till then the Feoffee has only an Eſtate 
at Will in the Land, and the Feoffor may put him out when he will. : | 
And if either of the Parties die before the] Livery of Seiſin be made, the Feoffment is 
void, and no Warrant of Attorney to make Livery can be executed after the Death of the 
Feoffor or Feoffee; neither is there any Remedy in this Caſe to get the Aſſurance to be made 
perfect but in a Court of Equity. | EE | | 
But in Cafe where there are many Feoffees, there the Death of one or ſome of them will 
not hinder the Livery. Lit. F. 59, 66. Co. Lit. 52. Dr. & Stud. 31. N 
Leſſee for Life may ſurrender to him in Reverſion without making any Livery. 44 Af. 3. 
Curia. 2 Roll. Abr. 1. pl. 1. | „ | : 
But if Leſſee for Life makes a Grant to him in Reverfion during the Life of the Leſſor, 
rendering Rent during his Life; this Leaſe is not good without Livery. And. 33. 
By Exchange a Freehold may paſs without Livery. Co. Co. 1, 49. 2 Salk. 620; 
A Freehold may, by Cuſtom, be ſurrendered without Livery, Co. Lit. 49. . 
And where one makes a Leaſe of Land to another for Tears, the Remainder to a Stranger 
in Fee-ſimple, Fee-tail, or for Life; in theſe Caſes Livery of Seiſin muſt be had and made 


to the Leſſee for Years, or elſe nothing will paſs to him in Remainder, and yet the Leaſe 


for Years will be good. Moor, Caſe 54. Plow. 156. a. | 
An Inberitance in Land may be granted without Livery, though the Land itſelf cannot, 
as Veſturam terre, Fitz. Præcipe 55. And fo may Trees which were an Inheritance in the 
Land, Lev. 171. | . 85 | 5 
If a Leſſee enters before Livery made, then the Freehold and Reverſion is in the Leſſor; 
but if he makes Livery to the Leſſee before his Entry, then the Freehold is in them in Re- 
mainder, according to the Form of Deed. Lit. $. 60. ES 
A, leaſes to B. for Years, Remainder to the right Heirs of B. and makes Livery ; the 
Remainder is void, becauſe there is not any in effe who can take prefently by the Livery ; 
for every Livery ought to operate preſently : But where a Leaſe is made to B. for Life, Re- 
mainder to his right Heirs, he hath a Fee executed, and it ſhall not be in Abeyance, for 
there he takes the Freehold by the Livery: 4 Leon. Caſe 67. | | | 
So that it is neceſſary that the Leaſe and Livery ſhould be executed at the ſame Time 


by the Leſſor himſelf: Or if Livery be to be made by an Attorney after the _ ” | 
| | = | ealed, 


Ch. 6. 5. 3. Feoffment. 


ſealed, the Livery muſt be made before the Leſſee hath actually entered; for until actual 
Entry the Leſſee has only an Intereſſe Termini; for after he has actually entered, Livery will 
ſignify nothing, he having as much as Livery can give him, viz. the Poſſeſſion. 

By the Entry of the Leſſee, he is in the actual Poſſeſſion, and then the Livery cannot be 
made to him who hath the Poſſeſſion already. But if the Leſſor and the Leſſee come upon 
the Ground on Purpoſe for the Leſſor to hae; and the Leſſee to take Livery, there it veſts 
no actual Poſſeſſion in him till Livery made. Co. Lit. 49. b. 

And where a Leaſe for Years is made upon Condition that if ſuch a Thing happens the 
Leſſee ſhall have the Fee-ſimple; in this Caſe the Leſſee muſt have Livery of Seiſin before 
his Entry, otherwiſe the Eſtate will not increaſe. Co. Lit. 216. 8 
If Leſſee for Years makes a Leaſe for Life without Livery, the Term ſhall paſs. Moor 422: 

If A. is Leſſee at Will, and the Leſſor leaſes to A. for Years, Remainder to B. in Fee; 
this is good, though no Livery be made; for Poſſeſſion countervails Livery. Dyer 269. 6. 
So a Gift in Tail, &c. to the Leſſee at Will, or Tenant at Sufferance, is good without 
| Livery of Seiſin, becauſe of the Poſſeſſion which countervails a Livery of Seiſin. Ney 56. 

And if the King makes a Feoffment of the Land he has in Right of the Duchy of Zan- 

| caſter that is not within the County Palatine; in this Caſe Livery of Seiſin muſt be made as 
in the Cafe of a Subject, if it be not of the Lands within the County Palatine; for they 
paſs by Letters Patent of the Duchy without Livery ; but a Leaſe for Years of them, or of 
other Lands, ought to be by Deed; Quod nota bene. And Quære if the Act of 1 Ed. 4. 
which annexed it to the King and his Heirs, Kings, was remembered. Bro, Feoffment de 
terres, pl. 3 1. cites 21 E. 4. 60. | 

If I make a Feoffment to the King by Deed, it is good without Livery if he inrols the 

| Deed, otherwiſe not; for the King cannot take but by Matter of Record. Bro. Feoffment de 
terres, pl. 69. 5 5 | | | 

And in all theſe Caſes where Livery of Seiſin is requiſite and it is not made, there doth 

paſs no Eſtate by the Conveyance, but an Eſtate at Will at the moſt. Plow. 224, 219. Br. 
_"- Feoffment de lerres, pl. 6g. oo es Coup | 

But Livery of Seiſin is not needful or requiſite to be had and made in Caſes where any 
Eſtate of Fee-ſimple, Fee-tail or for Life, is made or granted of any Lands by Matter of 
Record, as by the King's Letters Patent, Fine, Recovery, Deed indented and inrolled, 
and the like; nor is it needful where any ſuch Eſtate is created by way of Covenant, and 
raiſing of Uſe, by way of Exchange, Indowment ad Oftium Eccleiz, or ex aſſenſu patris; 


nor is it needful where any ſuch Eſtate is paſſed or granted by way of Surrender, Deviſe, 
Releaſe or Confirmation, or by way of Increaſe or executory Grant, as when the Fee- ſimple 


is granted to the Leſſee for Life or Years in Poſſeſſion ; neither is it requiſite or can be made 

where any i ncorporeal Hereditaments, as Reverſions, Rents, Commons, or the like, are 

granted in Fee-ſimple, Fee-tail, or for Life; for in ſome of theſe Caſes there is an Attorn- 

ment to be made that doth ſupply a Livery. _ | 

Neither is it requiſite in ſome Caſes where an Eſtate of Freehold is made of a corporeal 

Thing: As if a Houſe or Land belong to an Office, and the Office be granted by Deed; in 

this Caſe the Houſe or Land doth paſs as incident thereunto. 25 

So if a Houſe or Chamber belong to a Corody ; by the Grant of the Corody the Houſe 

or Chamber paſſes without any Livery of Seiſin. Co. Lit. 49. 

Neeither is it requiſite upon a Leaſe for Years; for if a Man makes a Leaſe for 1000 

Years, it is perfect by the Delivery of the Deed without any Livery of Seiſin. | 

| Neither is it needful where one grants to me and my Heirs all the Trees growing on his 

Ground; for this will paſs without any Livery of Seiſin at all. 2 Co. 23. Lit. 5. 59. Co. 


Lit. 49. 8 Co. 137. 11 Co. 49. 


A being ſeiſed in Fee of an Eſtate upon Truſt, and having two Daughters B. and C. con- 


veyed the ſame to B. and her Heirs by Deed in Nature of a Feoffment without Livery and 
Seiſin; and it was held that the Truſt paſſed though the Deed was not executed by Livery, 
and that it was ſufficient to declare the ſame, which as the Law then ſtood might be de- 
clared by Parol. Nelſ. Rep. in Chanc. 6. 888 | 
Where Grants are made for Life or Lives in Purſuance of a Power, Livery and Seiſin is 
not neceſſary, becauſe it is only the Execution of an Authority; as in Caſe of Leaſes for 
_ three Lives made by bare Tenant for Life who has ſuch Power; and ſo of a Sale of Land 
by Executors by Virtue of the Will. 12 Med. Ca. in B. R. in William 3d's Time 281. 
If a Deed be inrolled in London, it binds as a Fine at Common Law, but ndit as a Fine 
with Proclamations; and in that Caſe Livery of Seiſin is not requiſite, it is a Diſcontinuance 
without Livery ; and becauſe the Cuſtom there is ſaved by divers Acts of Parliament it ſhall 


bind as a Fine, Bro. Fines, pl. 110. | If 
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If a Gift be made of Land, Reftory and Tithes in Pee, and no Livery made, the Tithes do 
not paſs, though Words of Grant will paſs them wichout Livery. Mocr $99: | 


(Z) By whom Livery of Seifin may be made. 


* IVERY of Sciſin may and muſt be made either by the Party himſelf that makes the 
Eſtate, or if it be a Livery indeed, it may in his Abſence be made ) Vis Attorney, ſuf- 
ficiently authorized by Writing. ; 

And be that makes an Eſtate, to the Perfection whereof Livery is requiſite, may himſelf 
and in his own Right make Livery thereupon, and in the Right of another, and as Attorney 
to another; ſo divers that cannot make apy Eſtate, may notwithſtanding make Livery of 
Seiſin. | 
And therefore the Huſband, although he may not make a Feoffment in Fee or Leaſc for 
Life, Sc. of Land to his Wife, yet he may as an eee make Livery of Sciſin to her 
upon a Conveyance made by another. Ah | 

And fo alſo may the Mie, upon a Conveyance made to the Huſband or her. 

And fo alſo Monks, Infants, Aliens, and ſuch like Perſons diſabled to make Feoffments, 
Sc. may notwithſtanding make Livery of Seiſin, as Attornies upon OLE on made to 


others. 
And ſo likewiſe may he in Remainder in Fee make Li ivery to the Leſſee for Tears. Et fic 


de fimilibus. Perk. $. 184. Co. Lit. 48, 49, 62. 
There are ſome Perfons who may make Livery of Seiſin in their own Right, and alſo as 


Servants to others; and ſome cannot make Livery of Seiſin in their own Right, but as Ser- 
vants unto others they may; and ſome may make Livery of Seiſin by themſelves i in their 
own Right unto ſome Perſons, and unto others they cannot; and ſome ſhall make Livery of 
Seiſin, and take by the ſame Livery, Sc. Perk. §. 183. | 
All ſuch Perſons as may grant by theraſelves may make Livery of Seiſin themſelves, viz. 
in their own Right, and as Servants unto others, in the ſame Manner and Form as che y may 
grant, Se. mulatis mutandis, Sc. Perk. §. 184. 5 
A. grants a Leaſe to commence at Michaelmas to B. Remainder in Fee to C. Though A. 
makes Livery ang Sciſin to B. yet the Livery and Seiſin and the Remainder ſhall be void, 
becauſe he has no preſent Eftate to which the Livery may be annexed, nor on which it can 


relt on the mean Time, Plow. 156. 


If a Man leaſes Land for Zife, and the Leſſee thereof enfeoffs a Stranger, and 3 4 
Letter of Attorney to his Leſſor to make Livery of Sciſin accordingly, and he makes Livery; 
in this Cafe it hath been ſaid by ſome Perſons, that the Leſſor might enter upon the Feof- 
fee for a Ferfeiture notwithſtanding the Livery of Scifin made by himſelf; for they ſay that 


the Feoffce took nothing by him; for the Leſſor had nothing to do upon the Land, if not 


to ſee whether Waſte were done, and to diſtrain for Rent and Services if they were behiad. 


Perk. F. 200. 


Some Perſons may make Livery to ſome who cannot do it to others, who yet may take 
by Livery from others; as if one Fointenant makes Feoffment to the other; this cannot be 
a good Deed at Common Law, for he cannot make Livery and Sciſin, becauſe the other is 
jointly ſciſed with him; yet this Deed ſhall enure by way of Confirmation, and muſt be ſa 
pleaded, and not literally as the Deed is worded, 4 Mod. 150. Q, vide Perk. F. 193, 197. 


Bro. an de terres, pl. 48. 


(AA) To whom Livery of Seifin may be made. 


IVERY of Seifin may and muſt be zo the Party himſelf that taketh the Eſtate, or in 
his Abfence to bis Attorney or Procurator ſufficiently authorized z and in this Cale any 


one may be an Attorney to take, that may be an Attorney to give Livery. Co. Lit. 48, 49. 


If a Feoffment be made ta divers by Deed, and Livery of Sellin i is made 79 oze or ſome of 
them; this is a good Livery to execute the Eſtate to them all. 

Bur if a Feoffment be made to divers without Deed, and if, Livery of Seiſin be made to 
one or ſome of them in the Name of all the reſt; in this Caſe the Fcoffment is good to ex- 
ecute the Eſtate in him or them to whom che! ivery is made, and as void to the Reſt. 
Dyer 35. Co. Lit. 49, 359. 5 Co. 99. | 

If a Leafe for Years be made to A. os B. without Deed, the Remainder 10 D. in Fee, and 
Livery of Seifin is made to A. or B. in this Caſe this f is a good Livery to make the He- 


mainder pals to D. 


Buc 
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But if a Leaſe be made to A. the Remainder to the right Heirs of J. S. in Fee, J. S. be- 
ing then living, and Livery of Seiſin is given to A. this Remainder is void; for Nemo eff 
heres viventis. Co. Lit. 217. | | 

One Jointenant cannot make Livery of Seiſin to his Companion as a Tenant in Common 

may. a | 


And a Leſſor cannot make Livery of Seiſin to his Leſſee for Life or Years. Perk. $. 40. 


10 Ed. 4. 3. 3 - 
"BER Man enfeoffs four by Deed, and makes Livery to the one in the Name of all, this is 
a good Feoffment to all; but if a Man enfeoffs four without Deed, and makes Livery to the 
one in the Name of all; there it veſts nothing but in him that takes by the Livery, Quod nota 
Diverſity, quod nullus negavit. Bro. Feoffment de terres, pl. 16. | 
Livery made to a Mayor and Commonalty, or other Corporation, without Deed, to re- 
ceive it by an Attorney, is not good ; but per Keble, a Feoffment made to them and to another 
is good without Deed, if the other takes the Livery ; but Huſſey contra; for they ſhall be 
Tenants in Common by their ſeveral Capacities, for which they ought to have ſeveral Live- 
ries of the Seiſin. Bro. Feoffment de terres, pl. 41. cites 7 H. 7. g. 
If a Feoffment is made to two, Habendum one Moiety to one and the other Moiety to the 
other; this operates as ſeveral Conveyances, and not as one; for there muſt be two Liveries, 
becauſe there are ſeveral Freeholds, and Livery to one ſecundum formam Charte will not enure 
to the other. P. Williams 18, 19. | 


If A. and B. Jointenants in Fee, leaſe to C. for Life, and C. grants his Eſtate to B. ſome | 


think that this ſhall enure by Way of Surrender, becaufe every one of the Leſſors is ſeiſed of 
the Whole, and of the whole Reverſion, and the Grant of the Eſtate of the particular Tenant 

cannot take Effect by way of Grant without Livery of Seiſin; and the Grantee cannot take 
Livery of Seifin of the ſame Land, becauſe he has the Reverſion in Fee of the whole Land in 
him immediate to the ſame particular Eſtate, and in his own Right. Perk. §. 82. 

A. leaſes to B. for Years, the Remainder to the right Heirs of the ſaid B. and makes Livery, 
the Remainder is void, becauſe there is not any Perſon in eſſe who can take by the Livery 
prefently, and every Livery ought to have its Operation preſently. But where a Leaſe is 
made to B. for Life, the Remainder to his right Heirs ; there he has a Fee executed, and it 
ſhall not be in Abeyance, for there be takes the Freehold by the Livery. 4 Leo. 21. pl. 67. 

A Lord of the Manor of D. by Indenture between him of the one Part, and J. S. his Co- 
pyhold Tenant in Fee, and R. S. Son and Heir Apparent of FJ. S. of the other Part, in Con- 
fideration of 100 /. paid by F. S. enfeoffed, releaſed and confirmed, Cc. to F. S. the ſaid 
Land, Habendam to F. S. and R. S. and their Heirs; and covenanted that all Aſſurances 
ſhould be to the Uſe of F. S. and R. S. and Livery was made ſecundum formam Chartæ; re- 
ſolved that J. S. only took by the Livery, and R. S. took nothing thereby; but R. S. took 
by the Limitation of the Uſe in the Habendum, as Jointenant with F. S. and by the Statute 
of Uſes of 27 H. 8. was jointly ſeiſed of the Intereſt and Poſſeſſion with F. S. Ley 13. 
When a Feoffment is made to A. for Life, Remainder to the Heirs of his Body, and Livery 

is made to A. ſecundum formam Chartæ, this is good. 2 Roll. Abr. 10. 13 Vin. 193. 

If J. S. be enfeoffed to have and to hold to J. S. and T. K. and Livery of Seiſin is made 
unto J. S. according to tne Deed, it is void unto T. K. Perk. F. 164. 

But if Livery of Seiſin had been unto TJ. K. according to the Deed, then he takes by the 
Livery of Scifin, and not by the Deed. Perk. F. 164. | 

Some make Livery of Seiſin and take by the ſame Livery of Seiſin; but then they do not 
make Livery of Seifin in their own Right, or otherwiſe they do not take by the Livery of 
Seiſin in their own Right, unleſs in ſpecial Caſes, Sc. Perk. F. 198. And therefore, 

If Land be leaſed for Life to J. S. the Remainder to T. K. in Fee, and a Letter of Attor- 
ney is made to T. K. to make Livery of Seiſin, and he makes Livery of Seiſin to the Leſleg 
accordingly ; in this Caſe he takes by the ſame Livery of Seiſin which he himſelf made, but 
not of his own Grant, for he made the ſame as Servant to the Grantor. Perk. §. 198. | 

And it is ſaid, that if a Man enfeoffs two by Deed, and makes a Letter of Attorney to 
one of them to make Livery of Seiſin, and he makes Livery of Seiſin according to the Deed 
to his Companion; he who makes the Livery of Seiſin ſhall take by the ſame Livery of Seiſin, 
becauſe he ſhall be in by the Feoffor, and not by himſelf, Sc. Perk. F. 199. 

If a Man makes Deed of Feoffment of his own Land to himſelf and to a Stranger, and 
makes Livery of Seiſin to the Stranger according to the Deed ; all ſhall paſs to the Stranger 
and nothing to himſelf, becauſe he cannot give unto himſelf, as this Caſe is, &c. Perk. $. 
203. n | | a 
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If a Feoffment was formerly made to a Monk profeſſed, and to a Stranger, by Deed, and 
Livery of Seiſin was made to the Stranger according to the Deed, all paſſed to the Stranger: 
But if Livery and Seiſin was made to the Monk according to the Deed, and not to the Stran- 
ger, nothing paſſed thereby. Pere. F. 204. 

And unto divers Reſpects a Man may take by Livery of Seiſin which he woke 5 in his own 
Right ; but then he ſhall not take in his own Right, e in ſpecial Caſes. Perk. 8. 205. 
And therefore, 

If there be Dean and Chapter, and one of the Chapter is ſole ſeiſed in Fee in his own 
Right of Lands, and thereof by Deed enfeoffs the Dean and Chapter, and makes Livery of 
Seiſin according to the Deed; in this Caſe the Feoffor gives and takes by the ſame Gift in di- 
vers Reſpects. Perk. §. 205. cites 22 H. 6. 43. 

And ſo ſhall it be of a Mayor and Commonally ; if one of the Commonalty be ſeiſed of Land 
in his own Right, and thereof enfeoffs the Mayor and Commonalty. Perk. $. 205. 

And ſuch Perſons as are in Poſſeſſion of Lands for Years or Life, Sc. cannot take Livery 
of Seiſin of the ſame Land, Sc. Perk. S. 205 

In a Feoffment to the Dean and Chapter, toy cannot take Livery of Seiſin but by Letter 
of Attorney under Seal. Bro. Corporations, pl. 34. Cites 14 H. 8. 2. 29. 

If a Man enfeoffs a married Moman, and makes a Letter of Attorney unto the Huſband to 


make Livery of Sciſin according to the Deed, and he makes Livery of Seiſin accordingly ; it 


is a good Feoffment, for the Huſband is but a Means to convey the Freehold to the Wife; 
for by this Act done, no Freehold doth paſs from the Perſon, Sc. Perk. $. 196. | 
Livery to 4 Corporaties: | is not good unleſs it be executed by Letter of Attorney. Cyo. 


Jac. 411. 
| (BB) When Livery If Seifn muf be made. 


N all C aſes where this Ceremony is requiſite, whether it be done by the Parties themſelves 
in Perſon, or their Deputies, it muſt be done and made, | 
1. In the Life-time of the Feoffor, Donor or Leſſor, and in the Life-time of the Feoffee, Donee 
or Leſſee, for if either of them die, it cannot be done afterwards; neither can a Warrant of 
Attorney be made to deliver Seiſin after the Death of the Feoffor, Sc. But if there be more 


Feoffees, Donees or Leſſees than one, in ſuch Caſes, although all of them die but one, the 


Livery of Seiſin may be made to the one that ſurvives, and it will be good to him to execute 


the Eſtate in all the Land. And ſo it is if there be a Warrant of Attorney made by a Cor- 


poration Aggregate, as a Mayor and Commonalty, Dean and Chapter, or the like, to give 
Livery of Seiſin; in this Caſe the Death of the Mayor, Sc. will not determine the Autho- 
rity; and therefore in that Caſe the Livery of Seiſin may be made after his Death. Co. 
Lit. 52. 

2, 1 there be a Leaſe for Years with a Remainder over in Fee, the Livery muſt be made 
to the Leſſee for Years before his Entry, or at the Time when he enters for that Purpoſe, for 
afterwards it cannot be made. Quod ſeme! meum eft amplius meum eſſe non poteſt. Co. Lit. 
49, 216. Perk. $. 205. - Quere whether the Law be not ſo in all other Caſes, and let Men 
take Heed they do not (as commonly they do) enter into the Land before they have ey - 
of Seiſin made thereof unto them. 

And yet it ſeems the Livery of Seiſin is good wh it is made afterwards. 2 Co. | 
If a Man makes a Leaſe for Years to 4. and B. Remainder to C. for Life, the Leſſor 
ought to make Livery to A. and B. before their Entry; and by the Livery to A. and B. C. 

ſhall take a preſent Eſtate for Life by Way of Remainder, by W of the Livery made to 
the Leſſee for Years. 5 Co. 94.6. Lit. §. 60. 

3. It muſt not be made before the Eftate begins; for if a Leaſe be made for Years to begin 
at Michaelmas with Remainder over, and the Livery of Seiſin is made before Michaelmas, this 


Livery of Seiſin is void; for if a Livery work at all it muſt work preſently, and ſo it cannot 


in this Caſe, becauſe it is before the Eſtate begins. Co. Lit. 217. 
Livery made after the Day, not working futurely, is good enough. Cro. Fac. 458. 
As Leaſe for Life to commence at Michaelmas, and Leſſor makes Livery after chaine, 
it is a good Livery. Hil. 17 Zac. B. R. 2 Roll. Rep. 366. | 
But if the Leſſor had made Livery before r it had been void. 2 Rod. Rep. 1009. 
Feoffment Habendum à die datus; if the Sciſin be not made af the laſt. Inſtant of the 
Day, it is not good. Style 189. | 
A Leaſe for Lives to commence a die datus, was adjudged good, becauſe Livery was exe- 


cuted after the Day of the Date: But it before, it ſhould not. Meer 27. Roll. Abr. 828. 


pl. 50. 10 Vin. 204. 


But | 
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But where the Date was the 3oth of July 21 Eliz. and the Livery was 23 Eliz. ſecundum 

| formam Charte, the Livery ſo long after will not help the Leaſe, which was Habendum a die 
dats; Ero. Elia. 8732 Es | 

So if the Attorney makes Livery the ſame Day ſecundum formam Charte, it is void. Cre. 


_ 8. 


But ſuch Livery muſt be made the next Day if it be to be made ſecundum formam Charts ; 
for that is forma Charte. 2 Bulſt. 306. | | | 


| Ina ſpecial Verdict in Eje&ment the Caſe was, Two Women were Jointenants in Fee, one 


of them made a Feoffment with Livery within the View, (viz.) go enter and take Poſſeſſion ; 
but before it was executed by an actual Entry ſhe married the Feoffee. It was inſiſted that 
this Feoffment was void, becauſe there was no Entry; and by the Marriage the Feoffee be- 
came ſeiſed in Right of his Wife, and now cannot by his own Act work any Prejudice to her 
Right ; but adjudged that his Livery might be well executed after the Marriage, for he had 
not only an Authority to enter, but an Intereſt paſſeth by the Livery in View, and the Wo- 
man did all on her Part to be done. Vent. 186. Mod. 91. 2 Lev. 34. 
| In Letters of Attorney antiently Power was given to take Poſſeſſion for the Feoffee ; and 

although the Letter of Attorney be indefinite, without Limitation of any Time, yet the Law 
ſays, it muſt be in the Life of the Feoffor and Feoffee; and upon the Death of either of them 
the Deed is void, becauſe nothing paſſes before Livery : For if the Feoffee dies, Livery can- 


not be made to his Heir, becauſe then he ſhould take by Purchaſe where Heirs are named by 


way of Limitation to take by Deſcent. Co. Lit. 32. 5. 2 Roll. Ar. 9. Perk. §. 188. 
By Dodderidge J. The Act of the Attorney by Delivery of Seiſin cannot make the Eſtate to 


paſs if the Fabrick of the Deed is void: But if there be a good Deed of Feoffment with a 


Letter of Attorney to make Livery, the Attorney hath his Election to do it when he will. 
Rall. Rep. 130. But Note, it muſt be made in the Life of the Feoffor and Feoffee, otherwiſe 
it will be void. Cn 7 | 


- (CC) At what Place Livery of Seiſin muſt be made. 


F an Eſtate be made of divers Pieces of Land in divers Villages in the ſame County; in 


this Caſe the making of Livery and Seiſin of and in any Part thereof in the Name of all 


the Reſt, or of one Parcel, according to the Deed, although he does not ſay in the Name of, 


Sc. ſufficeth for all, if all the Pieces be in the Grantor's Poſſeſſion and out of Leaſe. 

But if the Pieces of Land lie in divers Counties, or in the ſame County, and they be in 
Leaſe, or out of the Poſſeſſion of the Feoffor, contra; for in that Caſe the making of Livery 
in one Part in the Name of all the Reſt, is not ſufficient for the Reſt; for in this Caſe it is re- 
quiſite that Livery of Seiſin be made upon and in ſome of the Lands in both Counties, and 
upon every Parcel of Land that is out of Poſſeſſion, or at leaſt in ſome Part of the Land that 
is in the Occupation of every ſeveral Tenant. | 
And yet if one Part of the Manor be in one County and the other Part in another County 
in View of that Part; in this Caſe it ſeems Livery of Seiſin in the one Part in the one County 
in the View of the other Part in the other County, is good, and ſuffices for all. 

So if the Site of of a Manor lies in one County and the Reſt of a Manor in another County; 
in this Caſe the making of Livery in the Site of the Manor is ſufficient for the whole Manor. 
Co. Lit. 48. Lit. §. 61, 418. Perk. §. 226, 227, 228. Dr. & Stud. 3. Fitz. Feoffments 
and Faits 111. N 5 . 

If a Feoffment be made of the Manor of Dale in Sale, the which Manor doth extend in 
Dale and Sale, and Livery of Seiſin is made accordingly in Dale only, and not in Sale alſo ; 
§. 228. e EL | FI 

If I be ſeiſed of one Acre in Fee, and of another Acre for Life; and I make Feoffment 
of both Acres, and make Livery of Seiſin in that Acre whereof I am ſeiſed in Fee in the 
Name of both Acres; in this Caſe it ſeems that ſuffices to paſs both the Acres. : 

But if I be ſeiſed of one Acre in Fee, and poſſeſſed of another Acre for Years, and I make 


by this Feoffment there paſſes no more of the Manor but that which is in Dale only. Perk. - 


a Feoffment of both Acres, and Livery of Seiſin on that Acre only whereof I am ſeiſed in Fee 


in the Name of both the Acres, contra; for this is as if I make a Feoffment of Land whereof 
I am ſeiſed, and of other Land whereof I am not ſeiſed, Sc. 9 H. 7.5. Per Frowick. ” 


I be ſeiſed of two Acres of Land, and let one of them for Years, and then make an 


Eſtate of both of them to another, and make Livery of Seifin in that I have in Poſſeſſion 
| | f e e 1 57 55 ol 
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in the Name of both the Acres; this will not ſerve to paſs the other Acre, but Livery avi 
be made in that Acre alſo. Fitz. Faits and Feoffments 2. 
And accordingly it was agreed in the Caſe of Montague ver. Jefferies, in the King's Bench, 


il. 38 Eliz. which was that a Man was ſeiſed in Fee of a Manor, and other Lands called 


Groves, and he made a Feoffment of it, (Groves being then in Leaſe for Years) and a Letter 
of Attorney to give Livery, and the Attorney made Livery of the Manor in the Name of 
the Reſt, the Leſſee being ſtill in Poſſeſſion of Groves; in this Caſe it was agreed that this 
was no good Feoffment for Groves. 


When a Feoffment is made of a Houſe and Land, the Livery of Seiſin is moſt aptly to be 


made of and in the Houſe in the Name of the Reſt, and at the Door of the Houſe, Cc. and 
when a Feoffment is made of a Rectory or Parſonage, the Livery of Seiſin may be made in 
the Parſonage-Houſe ; or if there be no Houſe, it may be made upon the Glebe ; or if there 

* neither, it may be made at the Ring of the Church- Door. 


(DD) Of what Things Livery of Seife in may be made. 


I IVERY of Seiſin may be made of any corporeal Thing, as Manors, Houſes, Lands, | 


Meadows, Paſtures, Woods, Chambers, or the like; and theſe Things therefore are 
ſaid to lie in Livery. But of incorporate Things, as Rents, 1 Commons, Eſto- 


vers, and ſuch like Things, Livery cannot be made. 
And theſe Things therefore are ſaid to lie in Grant, and not in Livery; and therefore 


when a Livery is made of theſe, vil operatur. Co. Lit. 49. 


William Lord Dacres the Father made a Feoffment in Fee to his two Sons, upon Condition 
that they ſhould make a Feoffment over to Thomas Dacres and one Middleton, with a Letter 
of Attorney ; but before the Father had delivered their Deed to his Sons, they had delivered 
their Deed of Feoffment to Thomas Dacres and Middleton, with a Letter of Attorney to B. 
G. to make Livery ; afterwards the Father delivered his Deed, and then Livery was made 
by Virtue of the Letter of Actorney : Adjudged that the Livery was void, becauſe the Sons, 


at the Time they made the Feoffment, had nothing to paſs. 2 Bul}t. 302. 


Adjudged that where a Man covenants to make a Feoffment of the Value of 50 1. to 7. 8. 
and afterwards he makes a Feoffment to the Uſes in that Indenture generally, and doth not 
mention the 50 J. per Ann. certainly, that in ſuch Caſe nothing paſſes but the very Land on 
which the Livery was made. Roll. Rep. 187. 


( EE) How Livery of Seifm i is to be made. 
T O every Fe Livery of Seiſin is requiſite either ſuch an Act as the Law doth adjudge 


to be a Livery, or apt Words that amount unto it: For a Livery may be good by 


Words without any Act or Deed at all. 

But it cannot be good by an Act or Deed without any Words at all; however, that Livery 
that has an Act or Ceremony in it is the beſt, becauſe it takes the deepeſt Impreſſion in the 
Witneſſes. Co. Lit. 49. 9 Co. 137. | 

The moſt uſual, formal and orderly Manner of making of Livery of Seiſin is thus: That 
the Feoffor, Donor, Se. and the Feoffee, Donee, Sc. if they be preſent, or in their Ab- 


ſence their Attornies or Servants that have Authority, do come to the Door or Garden, if it 
be a Houſe, if not, then to ſome Part of the Land where Seiſin is to be delivered, and there 
in the Preſence of many good Witneſſes do ſhew the Cauſe of their Meeting, openly and 


plainly do read the Deed, or declare the Contents thereof, and of the Letter of Attorney, if 
there be any. 

And 44 the Feoffor, Cc. or his Attorney, (if it be a Houſe) 40 take the Ring, Latch 
or Haſp of the Door, (all the People, Men, Women and Children, being out of the Houſe) 
or (if it be a Piece of Ground) do take a Clod of the Ground, or a Bovgh, or a Twig of a 
Tree, or Buſh growing thereupon ; and (all the People being out of the Ground) the ſame 
Ring, Sc. Clod, Bough, &c. with the Deed, do deliver to the Feoffee, Donee, &c. or to 
his Attorney z and in the Delivery hereof do uſe theſe or ſuch like Words, viz. I deliver 
theſe to you in the Name of Seiſin of all the Lands and Tenements contained in this Deed, To have 
and to hald according to the. Form and Effett of the ſame Deed. © 

Or, I deliver yeu Seifis and Poſſeſſion of this Houſe or Ground in the Name of all the Lands | 
contained in the Deed according to the Form and Effett of the Decl. 

And then if it be a Houſe, the Feoffee, Cc. enters in firſt alone, and ſhuts to the Door, 
and then he opens it and lets in others. 

And if the Feoffment, Gift or Leaſe be made without the Deed, then they do and muſt 
withal expreſs the very Eſtate it ſelf which the Feoffee, Donee or Leſſee is to have: As for 

| Example, 


4 
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e Ch. 6. F. 3. . Feoffment. 


Example, the Feoffor, Donor or Leſſor, muſt come to the Houſe or Land which is to be 


granted, and where Livery of Seiſin is to be made, and there muſt by apt Words grant the 
Houſe or Land to him that is to have it in Fee- ſimple, or in Tail, or for Life, as the Agree- 


ment is, (but ſee the Statute of Frauds, 29 Car. 2. poſt.) and in Seiſin thereof muſt deliver 


him the Ring of the Door, or a Turf or Twig of the Land. 
And if the Feoffment, &c. be made by Writing, then it is Wiſdom to indorſe and ſet 
down on the Back of the ſame, how, when and where the ſame is made, and the Names 
of the Witneſſes thereunto. Weſt. Symb.F. 251. Perk. F. 209, 210. Co. Lit. 48. 
But a Livery of Seiſin that is not ſo exactly made, may be good notwithſtanding, 
And therefore if the Feoffor, Donor, &c. or his Attorney, takes any Thing elſe that 
comes of the Land, as a Stone, or the like, and therewithal makes the Livery of Seiſin; or 
if he takes a Turf or Twig from off another Man's Ground, and not from the ſame whereof 
Poſſeſſion is to be given, and delivers that upon the Ground in the Name of Seiſin; or if 


he takes a Piece of Silver or Gold, or a Rod, Stick, or the like, and delivers this upon the 


Land in the Name of Seiſin; all theſe are good Deliveries of Seiſin and Poſſeſſion. 9 Co. 


137. Fits. Feoffments and Fails 111. | | | 
So if the Feoffor, Cc. be at the Door, or by the Land, or in the Houſe, or upon the 
Land, and after he has delivered the Deed, he ſays to the Feoffee, Donee, Sc. Here 1 de. 
liver you Seifin and Poſſeſſion of this Houſe or Land in the Name of Seiſin and Poſſeſſion of all 
the Lands and Tenements contained in the Deed; or, Have and enjoy this Houſe or Land accord- 


ing to the Deed z, or, Enter into this Land or Houſe, and God give you Foy of it ; or, I am 


content you ſhall enjoy this Land: In all theſe Caſes there is a good Livery of Seiſin. Et fic 
de fimilibus. 6 Co. 26. 41 Ed. 3. 17. | 
If I being ſeiſed of a Houſe in Fee, make a Feoffment of it, and of divers Lands, to a 
Man then preſent with me in the ſame Houſe, and there deliver him the Deed in the Name 
of Seiſin of all the Lands contained in the Deed; in this Caſe this is a good Delivery of the 
| Deed, and a good Livery of Seiſin alſo, although I continue in Poſſeſſion of the Houſe till, 
and go not out of it. Bro. Feoffment 28. 4 
And if I be Lord of a Manor, and lying ſick within ſome Part of the Manor, I make a 
Feoffment of the Manor, and deliver the Deed to the Feoffee, ſaying to him, I will tbat 
you take Seiſin preſently , and thereupon command all my Tenants of the Manor to attorn 1o bim, 
and they do ſo; this is a good Livery of Seiſin. Perk. F. 211, 212 
So if I make a Deed, and after I have read it, being upon the Land, I deliver it to the 
Feoffee, Donee, Sc. and ſay, here I deliver you this Charter as my Deed, in the Name of 
—_ of all the Lands therein contained, or the like; this is a good Delivery of the Deed and 
of Seilin. | pe be | 
But if I do only ſeal and deliver the Deed upon or in View of the Land, without ſaying 
or doing any more; this will not amount to a Livery of Seiſin. Perk, $. 215. 6 Co. 26. 
And therefore if a Man makes a Feoffment with Letter of Attorney to give Livery of 
Seiſin, and then he delivers the Deed upon the Land; this is no good making of Livery of 
Seiſin. i CTR 00s 5 
And ſo alſo if there be no Letter of Attorney. Adjudged in Cromwel's Caſe in Scaccario 
11 „ | 
| 1 I be ſeiſed of a Houſe in Fee, and being in the Houſe, ſay to J. S. Here J. S. I demiſe 


you this Houje for Term of my Life ; this will not amount to a Livery of Seiſin; and there- 


fore it is no good Leaſe until Livery of Seiſin be made, but it is a good Beginning of a 
Leaſe. 6 Co. 26. | | : 
If the Father enfeoffs his Son of Land, and the Son ſuffers his Father to enjoy, and after 
the Son comes to the Pariſh Church where the Land lies, and there in the Audience of the 
Pariſhioners uſeth theſe Words to his Father: Father, you have given me ſuch and ſuch Lands 


(and name them); as freely as you gave them to me, I give them to you again; this is no good 


Livery of Seifin, neither does any Eſtate paſs hereby. Perk. F. 216. | 

So if one being upon the Land ſays to J. S. J. S. ſtand forth, I do here, reſerving an Eſtate 
to me for my own Life, give this Land to thee and thy Heirs for ever; this is no good Livery 
of Seiſin, neither does any Eſtate paſs thereby. Hil. 37 Eliz. B. R. Collard's Caſe. Cro. 
Eliz. 345. | | GD „ 

So i | — makes a Charter of Feoffment to me, and makes no Livery of Seiſin thereupon, 
and after I make a Feoffment of the Land to F. S. and the Feoffor hearing and having 
Notice of it, ſaith, I do willingly agree to it, and am contented that J. S. ſhall have it; or, I 
do agree to the Feoffment, or the like; this does not make the Feoffment that was made to 
me good. Fitz. Faits and Feoffments. | 1 | 
If divers Parcels of Land be conveyed, and Livery of Seiſin is made in one; or there be 
divers Feoffees, and Livery and Seifin is made to one of them according to the Deed, 
without uſing any more Words; this is good, RS 1 | 

Vor. I. e 6 P | But 
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But the beſt Form and Order of making of Livery in this Caſe is to add theſe Words, 
In the Name of all the Reſt, & c. Co. Lit. 48. Fitz. Eſtoppel 177. | 1 

But if there are divers Feoffees named in a Deed, and Feoffor makes Livery to one of the 
Feoffees according to the Deed, without ſaying In the Name of the whole ; yet the Land ſhall 
paſs to all. Co. Lit. 48. a. | | ED 

Where a Man makes a Feoffment in Fee, or a Leaſe for Life, and ſaid to the Feoffee, 

being on the Land, or in Sight of it, Euter into that Land and enjoy the ſame, according to the 
Purport of the Deed ; this is a good Livery; but the Delivery of the Deed on the Land 
without any further Ceremony, or ſaying any Thing, doth not amount to a'Livery. 6 Co. 
26. Moor 458. 17 8 | | 5 

If A. makes a Deed of Feoffment of Land, and delivers the Deed, and ſays no more 
but Take and enjoy the Land; or, Take the Land according do the Deed, or ſuch Words which 
amount to a Livery, when he delivers the Deed, nothing paſſeth ; for the Law requires 
more Ceremony than the Delivery of the Deed. on the Land. Cro. Fac. 80. LIES 

If the Feoffor ſays, I am content you ſhall have this Houſe according to the Detd to you made ; 
this is not a good Livery, for there is no Intent expreſſed either by Words or Circumſtances. 
to make Livery, but rather import an Aſſent and Promiſe to do a future Act. Ley 3. 

If Words may amount to a Livery within View, much more it ſhall upon the Land, as 
I am content you ſpall enjoy this Land, &. according to the Deed, &c. Co. Lit. 48. a. 9 Co. 
Tue Delivery of any Thing upon the Land in the Name of the Seiſin of that Land, tho' 
it be nothing concerning the Land, as a Ring of Gold, is good. Co. Lit. 48. a. who ſays 
that it had been ſo reſolved by all the Judges. But this by the Feudiſts is called Inve/ti- 
tura impropria. Spelm. Gloſſ. Verb. Feoffare. - . e 

An Exchange amounts to a Livery. Co. Lit. 51. 5. 1255 | bh 
Where two Tenants in Common of. a Houſe and Land, made Partition within the Houſe 
of the Houſe and Land by Parol without Deed ; it was held that though it might have 


been good upon the Land, becauſe it would have amounted to a Livery in Law; yet not 


being found that the Land was within View, it could not amount to a Livery in Law. Cro. 
| Tenant in Fee made a Feoffment, and delivered it on the Land in the Name of the Seiſin; 
adjudged that this Livery' is good, and hath a double Operation at the ſame Time, viz. to 


making the Writing take Effect as a Deed, and to deliver Seiſin of the Land according to 


the Deed. 9g Co. 136. „VVV 1 Fi, ea 
If a Feoffment be made of divers Lands, and an Houſe in which the Feoffor dwells, and 
the Feoffor delivers the Feoffment in the Houſe, but ſays nothing of the Land; yet it is 
good for all; for ny having an Intent to give and take Livery, it is a good Feoffment, for 
they aſſembled there for that Purpoſe. Cro. liz. 142. | 6 
But if a Feoffment be of a Houſe, and the Deed is delivered in the Houſe without other 
Circumſtance, the ſame does not amount to a Livery of Seiſin. And yet if he does any 
Act by which the Intent of the Feoffor appears, that the Feoffee ſhould have Livery of 
Seiſin; as if the Parties go of Purpoſe to the Place intended to paſs, to the Intent the Deed © 
may be delivered in that Kind; it amounts to a Livery. Leon. 207. 5 
If Lands be given to a Mayor and Commonalty for their Lives, by Intendment, they 


have an Eſtate not determinable. So if a Feoffment be made of Lands unto a Dean and 


Chapter without Speech of their Succeſſors. Perk. F. 240. V _ 
If my Feoffce in Fee of one Acre of Land do re-enfeoff me of the Acre by Deed, re- 
citing in the ſame Deed, that I have enfeoffed him of an Acre of Land, To have and to 
hold to him and his Heirs; and faith further in the Deed, that as fully as I have given the 
Lands unto him he doth give them me back again, and delivereth to me the Deed, and 
Seiſin of the Land according to the Deed: In this Caſe it ſeemeth that I have an Eſtate of 
Inheritance in this Land notwithſtanding that it is not given unto me and my Heirs, becauſe 
that my Eſtate doth relate upon. an Eſtate of Inheritance, recited within the ſame Deed. 
Tamen quere. Perk. §. 241. FVV . . 
But if Land be given unto me by Deed, To have and to hold to me in Fee, without 
ſpeaking of my Heirs, and Livery of Seiſin be made unto me according to the Purport of 
the Deed; by this Feoffment I have an Eſtate but for the Term of my Life, &c, Perk. 
243. | | 
, if 7 makes a Feoffment to B. and C. without Deed, and he makes Livery to B. in the 
Abſence of C. in the Name of both ; this is void as to C. becauſe a Man who is abſent cannot 
take a Frechold by Livery, but by an Attorney lawfully authorized to receive Livery by 


Deed. Co. Lit. 49. b. * 


But 


8 . 3. Feoffment. 
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But if a Feoffment be made to A. and B. and Livery is made to A. in the Abſence of B. 
in the Name of both ; this is good, becauſe it is by Deed. Co. Lit. 49. 6. 

If there are four Feoffees, and one makes Letter of Attorney to one R. to take Livery in 
the Name of the Feoffee and the Co-Feoffees according to the Deed, and to do all other 
Things for him and his Feoffees which he might have done if he was perſonally preſent; 
and the Feoffor makes Livery to the Attorney in Name of that Feoffee and the other Co- 

Feoffees, to their Uſes, according to the Deed; this is good to all. 2 And. 196. 
5 Feoffment to Corporation and another Perſon, there ought to be ſeveral Liveries in Re- 
| ſpect of their ſeveral Capacities, which makes them Tenants in Common. Finch 2 3. b. 

If a Man be enfeoffed by Deed of toe Acres, To have and to hold three Acres, and Li- 
very of Seiſin is made to him according to the Deed in the two Acres, the third Acre, of 
which there was no Speech in the Premiſſes of the Deed, ſhall not paſs by the Deed ; but 
if Livery of Seiſin be made in this Acre, then it ſhall paſs by the Livery of Seiſin, Cc. 
Perk. F. 165. | | | | | | 

If Livers be made to one of the Feoffees according to the Deed, it paſſes the Land to all; 


ſo of the Seiſin of one Parcel; but the beſt way is to ſay in the Name of the Whole, or of 


all the Feoffees. Co. Lit. 48. a. | 

Where the Deed is void, Livery ſecundum formam Charte is alſo void. Co. Lit. 48. 6. 
Cro. Eliz. 603. 2 Bulſt. 302. Roll. Rep. 229. | | - | 

A Leaſe for Life is made 25th of March, Habendum a die datus, with Letter of Attorney 
in the Deed to make Livery ſecundum formam Cbartæ; the Attorney makes Livery the 26th; 
this is not good. 2 Bulſt. 302. 2 Roll. Rep. 229. | - 
If a Man has a moveable Eſtate of Inheritance in thirteen Acres, Parcel of a Manor, they 
will paſs by Name of the Manor. Co. Lit. 48.8. | 


If a Man has a moveable Eftate of Inheritance in thirteen Acres, Parcel of a Meadow of 


_ eighty, the Charter of Feoffment ought to be generally of thirteen Acres lying within the 


Meadow of eighty Acres, generally without bounding, or deſcribing of it in Certainty, and 


Livery may be of the thirteen Acres allotted to the Feoffee for a Year, ſecundum formam 


| Chart#; and this is good Livery to paſs the Content of thirteen Aeres in what Place ſoever 
it lies. Co. Lit. 48.6. „ | 


This is to be underſtood if the thirteen Acres are in Groſs, and not Parcel of a Manor. 


Co. Lit. 48. 6. 


lf a Manor be ſeparated and divided between two, ſo that the one has one Part one Tear 
and the other Part the next Year, and ſo the other, and ſo they have moveable Freeholds; 


in this Caſe Livery ought to be made in the Manor. Co. Bit. 48. 6. | 
But where two Manors are ſeparated and divided alternis vicibus, there the Charter of 
Feoffment ought to be made in both, and Livery in this Manor whereof he is ſeiſed in any 
one Year ſecundum formam Charte, and the next Year in the other ſecundum formam Charte 
for there are two diſtinct Manors, and ſeveral Eſtates in them. Co. Lit. 48. 5. 

If a Man makes a Charter by which he grants the Land in Fee, and delivers Seiſin for 


Life ſecundum formam Cbartæ, the Fee ſhall paſs ; for this ſhall be taken moſt ſtrong againſt 


the Feoffor ; for by the ſaid Words, ſecundum formam Cbartæ, are intended according to the 
Quantity and Quality of the effectual Eſtate in the Deed. Co. Lit. 48. 


If a Man leaſe for Years by Deed, and delivers Seiſin according to the Form and Effet? of 


the Deed ;, yet he has but an Eſtate for Years, and the Livery is void. Co. Lit. 48. 6. 

If A. by Deed gives Land to B. to have after the Death of A. to B. and his Heirs; this 
is void, becauſe he cannot create a particular Eſtate in himſelf ; and if Livery be made ac- 
cording to the Form and Effect of the Deed, this is void, becauſe it refers to a Deed which 


is void in Law. Co. Lit. 48. 5. 5 Co. 94. b. 11 Co. 78, Cro. Elia. 254. Hob. 171. 


2 Roll. Abr. 10. 13 Vin. 193. | 

If a Man covenants to make a Feoffment of Land of the Value of fifty Marks to J. S. 

and after makes Feoffment of the Land of a far greater Value, without aſſigning where the 
Land for fifty Marks ſhall be; this is void for the Uncertainty, and no more ſhall paſs than 

the Place where the Livery was made. 2 Rell. Abr. 10. pl.4. 13 Vin. 194. 

So in the ſame Caſe the Feoffor cannot after the Livery aſſign fifty Marks of Land to 

make ſo much to paſs by the ſaid Livery, inaſmuch as it does not paſs at firſt. 2 Roll. 10. 


pl. 5. 13 Vin. 194. 


But otherwiſe it would be if he had aſſigned where the fifty Marks Land ſhould be before 


the Livery made. 2 Roll. Abr. 10. pl. 6. 13 Vin. 194. | 
So it ſeems it would be if he had aſſigned it upon the Livery made; for then the Aſſign- 
ment is Uno flatu with the Livery. 2 Roll. Abr. 10. pl. 7. 13 Vin. 194. 
If a Man covenants to make a Feoffment of all his Land, whereof fifry Marks Value 
ſhall be to ſuch a Uſe, and the other to other Uſe, Cc. and after makes the Feoffment - 
© 5 . = al 
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all accordingly, without aſſigning the fifty Marks Value, he cannot after aſſign it. 2 Roll. 
Ar. 10. pl. 8. | | 5 

If A. lied of one hundred Acres of Land in Fee, enfeoffs B. of eighteen of the ſaid one 
hundred Acres verſus auſtrum or verſus orientum, and makes Livery; this is good, for this is 
certain at the Time of the Feoffment. 2 Roll. Abr. 11. 13 Vin. 194. 

But if A. ſeiſed of one hundred Acres of Land in Fee, enfeoffs B. of eighteen of the ſaid 
one hundred Acres, Habendum fibi & heredibus ſuis ad eleftionem ipſius B. & heredum ſuorum 
quandocunque eis placeret, and makes Livery accordingly ; this is a void Feoffment for the 
Uncertainty where the eighteen Acres ſhall be among the one hundred Acres, for the Free- 
hold of the eighteen Acres ought to paſs ab/que ullo temporis intervallo, from the Feoffor to 
the Feoffee; for a Livery cannot operate in futuro. 2 Roll. Abr. 11. 13 Vin. 194. 

In this Caſe the Feoffee died before Election, and the Judgment according to Ard. 11. 
ſeems to be grounded only upon the Election by the Heir; and Anderſon puts a Quære, if 
the Feoffee himſelf might have made an Election or not, and the Livery take Effect by ſuch 
Election; and Hob. 174. cites it ſo, as that the Election of the Feoffee himſelf makes the 


Grant good. See And. 11 & 12. | | LES 
If a Man makes a Charter in Fee, and makes Livery for Life ſecundum formam Cbartæ, 


it paſſeth the whole Fee- ſimple. Co. Lit. 48. | | 
If a Deed contains no Condition, but Livery does, the Land paſſes not by the Deed. 

Lit. F. 359. | | | | | 

If Ley be larger than the Agreement, ſome hold that the Eſtate ſhall be according 

to the Agreement. Co. Lit. 222.6, „ on | | 


(FF) Livery in Deed, how and to whom to be made, and when it 's good, | 


F the Feoffor being upon the Land, or at the Door of the Houſe, ſays to the Feoffee, 7 
am content that you ſhould enjoy this Land according to the Deed; or, Enter into this Houſe 
or Land, and enjoy it according to the Deed, this is a good Livery to paſs the Freehold, be- 
cauſe in all theſe Cafes the Charter of Feoffment makes the Limitation of the Eſtate, and 
then the Words ſpoken by the Feoffor on the Lands, are a ſufficient Indicium to the People 
reſent to determine in whom the Freehold reſides during the Extent of the Limitation, 
ſides the Words being relative to the Charter of a Feoffment plainly denote an Intention 

to enfeoff. Co. Lit. 48. a. 9 Co. 137. b. 6 Co. 26. 2 Roll. Abr. 7. 13 Vin, 185. Vide 
Cro. Fac. 80. which ſeems contra. | „„ GT 8 
If the Feoffor delivers a Charter upon the Land in the Name of Seiſin of all the Lands com- 
prized in the Deed; this is good to execute the Deed, and to give Livery alſo, becauſe the 
bare Delivery of the Deed is good to execute it as a Deed, and the Delivery of the Deed, 


or any other Thing in the Name of Seiſin of the Land, is ſufficient to give Livery, becauſe 


the Intention of thoſe ſolemn Acts is only to diſcover to all Perſons in whom the Freehold 


is lodged; and this End is as effectually anſwered by the Delivery of a Deed, or any Thing 


elſe in the Name of Seiſin, as of a Turf or a Twig, the one being equally viſible and no- 
torious as the other. 9 Co. 137.6. 138. a. Co. Lit. 48.4. 57. 4. 2 Roll. Abr. 7. 13 Vin. 
185. 6 Co. 26. | | | | | 
A. being ſeiſed of Lands in Fee, borrowed 20 l. of B. and for Repayment agreed to aſſure 
him the Land; and thereupon they both went to the Land, where A. ſaid to B. I am in- 
debited to you 201. and if I don't pay you before Michaelmas, then I bargain and ſell this Land 
to you; and if I pay you then, I ſhall have my Land again; and then put B. in Poſſeſſion of 
the Land: This was held a good Livery, becauſe here the Poſſibility was actually delivered 


| purſuant to the Agreement of aſſuring the Land for the Security of the Money, which Poſ- 
| ſeſſion was to be reveſted on the Payment of the Money by A. the Feoffor. Moor pl. 286. 


Cro. Eliz. 25. | | | | 
But if a Man without any Charter, being in his Houſe, ſays, I here demiſe you this Houfe 
5 long as I live, paying 201. per Ann. this paſſes no Freehold, but only an Eſtate at Will, 


becauſe the Word Demiſe denotes only the Extent of the Limitation of the Eſtate intended to 


be conveyed 3 but bare Words of Limitation, without ſome Acts or Words to diſcover the 
Incencion of the Feoffor to deliver over the Poſſeſſion, are not ſufficient to convey the Free- 
hold; for if a Charter of Feoffment be made to a Man and his Heirs, this without ſome 
other Act or Words to give the Poſſeſſion only paſſes an Eſtate at Will, becauſe the Act 
of Pclivery is requiſite to the Perfection of the Charter; but befides the Charter of Feoff- 
ment, there muſt be ſome Act or Words to deliver over the Poſſeſſion before the Feoffee 
can enjoy it purſuant to the Charter. 6 Co. 26, 2 Roll. Abr. 7. 13 Vin. 185, Co. Lit. 48. 


Cro. Eliz. 482. 9 Co. 138. Moor, pl. 632. 
| | If 
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: If it appears that. a Man intended to make an actual Livery, this ſhall never amount to a 
Livery in Law. Dyer 28. 2 Roll. Abr. 7. 13 Vin. 186. | 
A Feoffment was made, Habendum to A. and B. for Life, Remainder to C. and Liver 
was made to all three. Reſolved it was good to two for their Lives, Remainder to the third. 
2 Med. 79. | 2 | 
For more jee before (EE). 


(GG) Livery in Law, or within the View, how and to whom to be made, and when 
. = EE it is good, | 


| T HIS Sort of Livery ſeems to be made at firſt only at the Court-Barons, which were 
 antiently held /4b die in ſome open Part of the Manor, from whence a general Survey 
or View might have been taken of the whole Manor, and the Pares Curie eaſily diſtinguiſhed 
that Part which was then to be transferred. Pollex. 47. 
But this Sort of Livery is not perfect to carry the Freehold till an actual Entry made by the 
Feoffee, becauſe the Poſſeſſion is not actually delivered to him, but only a Licence or Power 
given him by the Feoffor to take Poſſeſſion of it; and therefore if either the Feoffor or Feof- 
fee die before an Entry made by the Feoffee, the Livery within the View becomes ineffectual 
and void; for if the Feoffor dies before Entry, the Feoffee cannot afterwards enter, becauſe 
then the Land immediately deſcends upon his Heir, and conſequently no Perſon can take 
Poſſcſſion of his Land without an Authority delegated from him who is the Proprietor ; nor 
can the Heir of the Feoffee enter, becauſe he is not the Perſon to whom the Fcoffor intended 
to convey his Land, nor had he any Authority from the Feoffor to take the Poſſeſſion; be- 
ſides, if the Heir of the Feoffee were admitted to take Poſſeſſion after his Father's Death, he 


would come in as a Purchaſer, whereas he was mentioned in the Feoffment to take as the Re- 


_ preſentative of his Anceſtor, which he cannot do ſince the Eſtate was never veſted in his An- 
ceſtor. Co. Lit. 48. 6. 2 Roll. Abr. 3. 7. Vent. 86. Moor 85, Pollex. 48. 13 Vin. 107. 
If the Feoffee dares not enter into the Land without Peril of his Life, he may claim the 


Land as near as he may ſafely venture to go, and this ſhall be ſufficient to veſt the Poſſeſſion 


in him, and render the Livery within View perfect and complete; for No- body is obliged to 
expoſe his Life for the Security of his Property; but when he is gone as far as he may with 
Safety, the Law very reaſonably looks upon ſuch Intention to be as effectual as the Act itſelf; 
for otherwiſe it might be in the Power of a Man, by his own Act of Violence, to deprive 
another of his Right, and thereby to receive an Advantage from an unlawful Act. 2 Roll. 


Abr. 3. Co. Lit. 48. b. 13 Vin. . 76. 
If a Man be diſſeiſed and he dares not enter the Land, he may go as near as he dares for 
fear of Death, and make his continual Claim, and then make Livery of it within the View; 
for this Claim ſettles the actual Poſſeſſion in him. 38 Af. 23. 2 Roll. Abr. 6. 13 Vin. 184. 

A Corporation cannot execute a Feoffment by Livery within View. Dyer 233. pl. 11. 

If a Man makes a Deed of Feoffment with a Letter of Attorney to J. S. to make Livery, 
the Attorney cannot make Livery within View ; for his Warrant is to be intended of an ac- 
tual Livery, and not of a Livery in Law. Co. Lit. 52. b. 2, 

If the Feoffor, Donor, Sc. delivers the Deed in Sight or View of the Land, and uſe theſe 
or any ſuch like Words: Iwill that you ſhall enter into the Land, and have it according to the 
Deed, or, Take and enjoy the Land according to the Deed ;, or, I deliver you this Deed in the 
Name of Seiſin; or, Enter you into the Land and take Seiſin of it; or, Take the Land, and God 


give you Foy of it : Or if the Eſtate be made without Deed, I give you yonder Land to you and 


Jour Heirs, and go and enter into the ſame, and take Poſſeſſion thereof accordingly; or, Enter into 


the Land and enjoy it in Fee ſimple to you and your Heirs, or for your Life, &c. In all theſe 


_ Caſes the Eſtate and the Livery is good although the Feoffor, &c. ſtand in one County, and. 
the Land in View be in another County. 9 Co. 137. 6 Co. 26. Co. Lit. 23, 348. 

If a Man delivers a Charter of Feoffment to his Feoffee within View, and ſays, Iwill that 
you have the Lands that you ſee there, the which are comprized in this Charter, according to the 
Purport of the Charter; this is a good Livery within View; for the Charter of Feoffment 

fully denotes the Intention to enfeoff, and the Words are a Licence to the Feoffee to enter 
into the Land, and to take the Poſſeſſion thereof, according to the Charter. | | 
But if the Feoffor had only delivered the Charter of Feoffment within View, and only 
ſhewed the Feoffee the Lands without ſaying any Thing, though the Feoffee had actually 
entered into the Land, and the Feoffor had afterwards agreed to the Entry; yet this is no 
good Feoffment, becauſe the bare ſhewing of the Lands to the Feoffee implies no Authority 


or Licence from the Feoffor to take n and conſequently the Entry being without 


VoL, 1. . | <Q | any” 
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any Authority cannot veſt the Frechold in him, becauſe there was no Joleain AA nor publik 
Declaration made by the FeofTor, by which the Pares might difcover a real Intention to 
change the Poſſeſſion, and the ſubſequent Agreement of the Feoffor can never ſupport an Act 


which was originally void; for though the Feoffee, after the Delivery of the Charter, might 


take the uſufructuary Poſſeſſion as Tenant at Will, yet the Freehold ſtill continued in the 
Feoffor ; for that cannot paſs from one to another without ſome ſolema or publick Declara- 
tion, that the Pares may upon any Diſpute dete mine in whom the Freehold reſides. 2 Roll, 
Abr. 7. 2 C0. 55.6. 13 Vin. 185. 
Bur in al thefe Calcs of Livery within. the View, it muſt be made, 
1. By the Perſon himſelf that makes the Eſtate, for it cannot be made by his Attorney. | 


22155 de la Ley. Co. Lit. 48. Dyer 18. 


2. There muſt be a Relation to the Land; for if the Feoffor delivers the Deed only to the 


Feoffee in Sight of the Land, this is not a good Livery within the View, 11 H. 8. 16. 
The Parties muſt ſtand within View of the Land; for if the Feoffor, &c. being out 


3- 
of Sight of the Land, ſays to the Feoffee, '&c. Go enter and take Seiſin of the Land, and 


God ſend you joy of it; this is no good Livery of Scifin. Co. Lit. 48. 


4. There mult be Sornebody capable of a Freehold to take by the Livery bor if it be 
made to a Leſſec for Years, the Remainder to the right Heirs of J. S. and F. S. is then living, 


is void. 


The Feoffee muſt enter preſently, for if either the Feoffor, Donor, &c. or Feoffee, 


Donee, Sc. dies before Entry, the Livery cannot be made good; and yet if the Party dares 


not enter for fear, in this Caſe if he claims it only, and do not enter, it is ſufficient. Co. 156. 


Perk. F, 214. Filz. Faits 47. 


A Man delivers a Charter of Feoffment, and ſays to > the Feoffee, God give you Joy of it ; 


this is a good Feoffment; yet rio Livery was made, and it Goes not appear that it was within : 


View. 41 E. 3. 17.6. 2 Roll. Abr. 7. 13 Vin. 185. 
But it ſeems it is to be intended that it is a Livery within the View, but it appears there 


that the Feoffor was not u pcs the Land. 41 Af. 10. Co. Lit. 48. a. 2 Roll. Abr. 7. Ibid. 


Tf a Man within View of the Land delivers a Charter of Feoffment of it to the Feoffee, and 
faith, I will that you have the Tenements which you ſee there, the which are comprized in this 


' Charter according to the Purport of the Charter, and ſhews the Land; this is a good Livery 


within the View. 38 E. 3. 11. b. 12. 38 Af. 2. Co. Lit. 48. | 
A Man makes a Charter of Feoffinent, and within View of his Land PRE to: the Party, See 


you the Land, enter into and enjoy it according to the Fed of this Charter, and the Feoffee en- 


ters; this amounts to a good Livery and Seiſin of the Land. But otherwiſe it would be if 


he had been out of the View of the Land at the Speaking of the Words. 18 H. 6. a, b. 
9 Co. 137. Co. Lit. 48. 


If a Man makes Livery within View to a Woman, and before ſhe enters. the Feoffor marries 
her, and afterwards never claims any Thing but in Right of his Wife; this is a good Execu- 


tion of the Livery, for the Huſband claiming the Land in Right of his Wife, ſhall be ſuffi- 
"cient to reduce the Lands actually in her Poſſeſſion, ſince he is the proper Perſon to tranſact 


for her; and therefore ſhall be preſumed to have parted with and delivered up the Poſſeſſion 


to her, ſince after the Coverture he claimed the Land only in her Right. Perk. F$ 214. 
2 Rell. Abr. 3. Bro. Feoffment 57. Vent. 186. Pollex. 53. 


So where two Women were Jointenants in Fee, and one of them. made a Feoffment to. a 


Man, and Livery within View, by ſaying, Go enter and take. Pcſſeſſion ; and before the Man 
entered he married the Feoffor ; ; his'Entry after the Marriage was a good Execution of the 
'Livery, | becauſe by the Livery within View an. Intereſt paſſed to the Feoffee, which was not 
re vocable by the Feme, and his Entry after the Coverture makes the utmoſt” Notoriety the 


Thing is capable of to diſcover in whom the Freehola is lodged, and his Entry ſhall be in- 
tended for his Benefit, and therefore ſhall have a Retroſpect to the Livery in View to make 


it a perfect Febffment. Mod. 91. Keb. 872, 880. Vent. 186. Pallex. 45 to 33. 


If a Man hing /ick upon certain Land of which he is ſeifed in Fee, and agrees to make a 


Feoffment of the Land to another, and ſays to him, that he vouch/afes that be ſball take Seifin 
7 immediately, and commands all his Servants that they take the Feoffee as their Lord and Mafeer ; 35 
this is good Livery within the View. 43 Af. 20. 2 Roll. Abr. . ig Vin. 185. 


In Atliſe it was found by Verdict that A. was ſciſed in Fee, and made a Deed of Feofl- 


ment to M. and her Heirs; and before Livery A. marries M. and at the Church-Door, extra 


terram, ſhewed her- the Land, which was in another County, and delivered her the Deed, 
and ſaid that he would that ſhe ſhall have the: Land ſecundum formam Chartz,. and were 


married, and after they entered; and the Baron in the Life-time. of M. his Wife claimed 


nothing but in Right of M. his Wife, and M. died; and after the Baron deviſed the Land 


to F. S. in Fee, and died; and the Iſſue of M. brought Aſſiſe againſt Ge Deviſee; and upon 
UNS 
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this Matter he recovered by Judgment; for the ſhewing of the Land and their Entry was 
taken inſtead of a Livery, and the Baron in his Life did not diſagree to it, and the Deviſe 
was not taken for a Diſagreement; and it is ſaid in the Time of H. 8. that expreſs Mention 
ſhall be made in the Pleading, that the Land was within the View. Bro. Feoffment de terres, 
pI. 11, 57. | | > . 
F | 2 EIN the Livery be made within View, yet the Leaſe ſhall be pleaded to be made where 
the Land is; for it is no Livery nor Leaſe till the Entry of Leſſee. Dyer 233. 
If a Man delivers a Deed of Feoffment to the Feoffee within the View, and ſhews the Land 
to him without ſaying any more, and the Feoffee enters, and Feoffor agrees to this Entry; 
yet it ſeems that it is not a good Feoffment. Contra 38 E. 3. 12. 2 Roll. Mr. 7. 
The Livery within View may be made of Lands in another County than where the Lands 
lie, becauſe the Tranſlation of the Feud was often made at the Court-Baron in the Preſence 
of Pares Curie; and theſe Courts being held ſub die, the Pares could have a diſtin& View 
of every Part of the Manor, and theretore were proper to atteſt this Sort of Inveſtiture tho? 
the Lands were in a different County; for notwithſtanding that they might have Part of the 
fame Manor for which the Court was held. Co. Lit. 48. b. 5 


When Livery is made within the View, if the Feoffor or Feoffee dies before Entry of the 


Feoffee, it is void. Co. Lit. 48. b. 
See before (EE). Eo: | | 
A Feoffment was made of a Houſe and Land which was within the View of the Houſe, 
and no Livery made, but only the Deed of Feoffment delivered as his Deed in the Houſe ; 
and this was adjudged no Livery for the Land, nor for the Houſe, without mentioning, that 
he ſhould take the Houſe. Moor 458. pl. 632. 9 Co. 137. 6. | 3 
If A. makes a Leaſe for Nears to B. the Remainder to C. in Fee, and makes Livery to B. 
within the View; this Livery is void, for none can take by Force of a Livery within the View 
but he who takes the Freehold himſelf. Co. Lit. 49. b. | 3 
Two Femes A. and B. were Jointenants in Fee; A. made a Charter of Feoffment to J. . 
and Livery within View, and bid him enter, and after, before it was executed, married him. 
This Livery was well executed after Marriage, for an Intereſt paſſed by the Livery within 
View, which cannot be countermanded. Vent. 186. © 28 


(HH) hat ſhall be ſaid an Execution of the Livery. 


: ] F a Man made and delivered a Deed of Feoffment to a Feme at the Door of a Monaſtry, 
and made Livery to her within the View, and after married her, and afterwards they 
both went from the Houſe to the ſame Land, and the Baron never after claimed any Thing 
in the Land but in Right of the Feme: This was adjudged an Execution of the Livery, for 
by this he agreed to the Entry of the Feme, or his Entry ſhould be an Entry for the Feme. 
2 Roll. Abr. 3. N | . | 
If a Man makes a Deed of Feoffment, and makes Livery within the View, andrhe Feoffee 
| dares not enter for the Fear of Death, but claims it; this ſhall be a good Execution of the 
Livery, and ſhall veſt the Freehold. in him. Co. Lit. 48. 5. — Fe: 
If a Deed of Feoffment be delivered, and Livery within the View made, yet it is not a 
good Feoffment if the Feoffee does not enter into the Land; for jt is not executed before 


* mY 7 * 


Entry. 38 E. 3. 11. 5. admitted. 38 A. 2. C0. Lit. 48. B. 2 Roll. Ar. 3. 


(II) In what Caſes ſeveral Parcels will paſs by one Livery, or where ſeveral Parties 
? = may take by a Livery to one. _— 


II ſeems that antiently the, Feoffment and giving Livery was performed before the Pares 
of the Manor where the Lands lay; but this being found too much to ſtreighten the tranſ- 
ferring the Poſſeſſion, it was found neceſſary to admit the Teſtimony of Strangers; and this 
came afterwards to be eſtabliſhed for the Conveniency of it, and becauſe; all Men of the County 
aſſembled at the County-Court in order to determine Diſputes relating to the whole County, 
as the Tenants of the Manor did at their Court: Baron; and becauſe there Jay an Appe from 
the Court- Baron to the County- Court, ſo that the Pares of the County were thereby ultimately 
to determine all Things relating to the particular Manors, it ſeemed. the more reaſonable to 
admit the Pares Comitalus to atteſt the Inveſtiture through any particular Manor, and indit- 
ſerently through the whole County; and from hence it came to be admitted, and ſo the Law 
continues, that if a Man ſeiſed of Lands in ſeveral Villages in one County makes a Feoffment 
of the Whole, and gives Seiſin of Parcel. of the Lands in one Town, in. [117 RO of all the 
Lands in that Town, and in the other Towns, that all the Lands of the F eoffor lying io that 
County ſhall paſs, as well as if there had been Livery given in each Town. Co. Lit. 253 4. 
2 Roll. Abr. 11. | | By 8 
. . 2 | But 


Feoffmcnt. 
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But if a Man having [acids in two Counties makes a Feoffment of 1 and gives Live ry 
of the Land in one Covnty in the Name of all, the Land in the other County ſhall not paſs, 
becauſe there was no Relation or Dependance hots one County and another, as there was 
between the ſeveral Manors and County-Court; for one County having no Power or Jurif- 
diction over another, the Pares of one were reaſonably preſumed to be ignorant of what was 
tranſacted in the other; and therefore the Inveſtiture, which paſſed the Land in one County, 
was ineffectual to carry the Lands in the other, becauſe that Inveſtiture could be only a No- 
toriety to the Pares of the other County by any Solemnity of the Transferring of the Poſſeſſion, 
the Poſſeſſion mult reſide where it was placed by the laſt Inveſtiture. Perk. 8.227. 2 Roll. 
Abr. 11. 13 Vin. 196. 

But if a Manor extends into two Counties, and a Feoffment be made of the whole Manor, 
and Livery only in the Part lying in one County in the Name of the whole Manor, yet the 
whole Manor ſhall paſs, becauſe the Inveſliture is a Notoriety equally to all the Pares of that 
Manor of the Tranſmutation of the Poſſeſſion; and though they live in different Counties, 
yet they reſide in ecdem territerio ab eodem feudum babentes, and therefore are preſumed to 


be conuſant of every T hing done within the Territory or Manor to which they belong. Perk. 


229. 
But if the Manor of Dale extends into the Counties of D. and S. and a 1 be made 


of the Manor of Dale in D. and Livery and Seiſin in D. nothing paſſes by this Livery but that 
Part of the Manor which lies in D. becauſe the Feoffment being confined to the Manor of 
Dale in D. nothing can paſs that doth not lie in the County of D. Perk. F. 228. 

If a Feoffment be made to A. and B. by Deed, and Livery be made to A. in the Abſenee 
of B. in the Abſence of both, the Livery is good to paſs the Eſtate to both; but if the Feoff- 
ment had been made, without Deed, and the Livery given to one in the Name of both, it 
ſhould operate to him only ; ;” becauſe the Parties are united in a Deed, they all take as one; 
therefore Livery to one in the Name of the Reſt, is an actual Delivery to them all, but with- 
out a Deed they are not ſo united; and therefore the Delivery to one in the Name of ſeveral, 
is no actual Delivery to the Reſt, but the whole Eſtate muſt reſide in him to whom it is des 
livered, and a ſubſequent Aſſent cannot take it out of him, ſuch Aſſent being not fo ſolemn as 
the Feoffment; beſides in the Caſe of the Feeffment by Deed, A. may be looked upon as the 
Attorney of B. to receive Livery, and therefore the Eſtate ſhall immediately veſt in B. be- 
cauſe every Man is preſumed to take a Grant to his Advantage; but the Feoffment without 


Deed will admit of no ſuch Conſtruction, becauſe no Man can receive Livery as Attorney to 
another without an Appointment. Co. Lit. 3 359. 2 V ent. 202, 205. 5 Co. 95 2 Roll. 


Abr. g. 13 Vin. 192. 2 Leon. 23. 
(KK) Of making Livery of Seifn by Letter of Attorney (in general) 


1 N the making of this Livery Care muſt be had, 
1. That there be a Deed of Feoffment, for ocherwiſe a Letter of Midi to deliver | 


Poſſeſſion availeth nothing. 
2. That there be a good Authority in Writing, which may be either i in the Deed of Fool. | 


ment itſelf, *whether it be Poll or indented, and that although the Attorney be not 1 to 


it, or elſe by a ſingle Deed beſides the F coffment, Sc. 
That the Attorney do purſue his Authority, at leaſt in the Subſtance and Effect of it. 


4 That the Attorney do it in the Name of the Feoffor, Donor, &c. who doth give the 
Authority. | 

5. That it be done in the Life-time of the Parties. 

But a Livery in Law may not be made by an Attorney. 

And therefore if a Letter of Attorney be to deliver Seiſin generally, and the Attorney by 


1 Virtue thereof delivers Seiſin 1 in View, the Livery of Seiſin is void. Sbep. Touch. 217. 


(LL) By whom and to whom Livery may be made by Litter of Attorney, 


F: A Feoffment may be made by Attorney. 11 H. 4.71. 26 AT. 39. 2 Roll. Abr. 8. 


Daliſ. 95. pl. 23. 13 Vin. 189. 
o it may be received by Attorney. 11 H. 4. 71. 2 Roll. Abr. 8. 
4 Stranger cannot make Feoffment of my Land by my Aſſent, for it is not my Feoffment. 
40 / 38. 2 Roll. Abr.8. 13 Vin. 189. | 
Livery of Seiſin in Deed may be we or taken by the Deputies or Attornies of the Parties, 
and Livery by them is as good as Livery made by the Parties themſelves, although the Par- 


ties themſelves be upon the Land at the Time 'of the making thereof, if they do not contra- 


dict it. Sbep. Touch, 217. | 1 


8 
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A Man may either give or receive Livery by Attorney; for ſince à Contract is no more 
than the Conſent of a Man's Mind to a Thing, where that Conſent or Concurrence appears, 
ir were moſt unreaſonable to oblige each Perſon to be preſent at the Execution of the Con- 
tract, ſince it may as well be formed by any other Perſon delegated for that Purpoſe by the 


Parties to the Contract. Co. Lit. 32. 2 Roll. Abr. 8. 13 Vin. 189. 
If a Charter of Feoffment be made by Deed indented between A. and B. with Letter of 


Attorney to C. to make Livery ; tho* C. be not a Party to the Deed, yet the Warrant of 


Attorney is good, and the Eſtate ſhall paſs by this Livery. Co. Lit. 52. b. 2 Roll. Abr. 


8, 9. * 
One Attorney cannot make Letter of Attorney to another to make Livery. 18 E. 4. 12. 5. 


ig H. 8. 10. 2 Roll. Abr. 9. 13 Vin. 190. | 
(MM) Who may make Livery of Seiſin by Attorney, 


JF an Infant makes Livery by Attorney, it is void; contra if he makes Livery in proper 
Perſon, for there it is only voidable. Bro. Feoffment de terres, pl. 48. 
It ſeems that a Man dumb, who has Reaſon to perceive by Signs, may make a Feoffment 
with Livery by Attorney. Bro. Feoffment, pl. 26. | 
A Diſſeiſee may make a Feoffment; but when he makes a Letter of Attorney to one to 
make Livery, where he himſelf has no Eſtate, it is not good; for he has neither jus in re, 
nor ad rem. 2 Bulſt. 30g. | 


A Tenant for Life with Power to make Leaſes cannot make Livery by his Attorney; nor 


Executors who have Power to ſell; but where they have Intereſt they may. 2 Roll. Rep. 


303 e or gs 1 | | 
If Ceftuy que Uſe having Power to make a Feoffment, he may make Livery by Attorney. 


2 Roll, Rep. 394. 


A Coftuy os Uſe may make Livery by himſelf but not by Attorney, for that the Statute - 


is taken ſtrictly. Bro. Feoffment al Uſes, pl. 28. 
But Brook makes a Quære; for he ſays it was held otherwiſe at that Day. 


If an Infant, or Woman Covert, makes a Feoffment and Letter of Attorney to make Li- Infant, Feme 


very, and the Attorney do ſo; this is void, for they are not able to give ſuch an Authority. Covert. 


- And if a Man whilſt he is of ſound Memory makes a Feoffment with a Letter of Attor- Sane Memory 


ney to give Livery, and after he becomes Paralytick, and ſo dumb, but by Signs he doth de- 
clare himſelf to be willing to have Livery of Seiſin made, and it is made; this is a good 
_ Livery of Seifin, | | | | 


But if a Letter of Attorney be made to deliver Seiſin of certain Land by one that is De | | 


non ſane Memorie, and the Deed of Feoffment was made while he was of ſound Memory, 
and afterwards he doth come to his Memory again, and then the Livery is made upon the 
firſt Warrant without any new Aſſent, Sc. in this Caſe the Livery is not good. Bro. Feoff- 


ment 25. Perk, §. 23. | 
(NN) Who may be an Attorney to make Livery of Seiſin. 


T HERE are but few Perſons that are diſabled to be private Attornies to make Livery | 


of Seiſin; for Infants, Feme Coverts, Perſons attainted, excommunicated, Aliens, &c. 
may be; and a Feme may be Attorney to deliver Seiſin to the. Huſband, and the Huſband 
to the Wife, and he in Remainder to the Leſſee for Life. Co. Lit. 52. 5 

If a Man ſeiſed of Land in the Right of his Wife, leaſe the ſame Land for Life reſerving 
Rent, and makes a Letter of Attorney unto the Wife to make Livery of Seiſin, and ſhe 
makes Livery of Seiſin accordingly, and the Huſband dies, and the Wife accepts the Rent, 


yet ſhe ſhall have Cui in vita; for this Acceptance cannot make the Leaſe good, inſomuch 
as ſhe is a Stranger unto the Leſſee ; for the Leſſee took nothing by the Wife notwithſtand- 


ing that ſhe made Livery of Seiſin, for ſhe made that but as Servant unto her Huſband. 
Perk. F. 199. 8 | 


A Feme Covert may be an Attorney to deliver Seiſin to her Huſband, and ſo may he in 


Remainder be an Attorney to make Livery to the Tenant for Life. Co. Lit. 52. a. Perk, 


$. 198. | | | | 
| If Leſlce for Life makes a Deed of Feoffment and Letter of Attorney to his Leſſor tp 
deliver Seiſin, if the Leſſor makes Livery accordingly, it is a good Feoffment, but the 
'L.effor notwithſtanding he gave Livery himſelf may enter for the Forfeiture of the he 
for Life, becauſe the Freehold being in the Tenant for Life, the Leſſor was only bis Repre- 


ſentative to transfer it; but if the Tenant had been only Leſſee for Years, and the Leſſor had 
_ Livery, that had been no Forfeiture of the Term, becauſe the Freehold being only in 


6R 
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has not any Prejudice. Roll. Abr. . 13 "Oy, 191, 


the Leſſor, he could not be the Repreſentative of the Termor to convey what the Termor | 
kad not; and therefore the Freehold which paſſed by the Livery muſt proceed from the 
Leſſor hinifelf, and conſequently ſhall bind him. Co. Lit. 52. Perk. F. 200. 

If a Letter of Attorney be made to Leſſce to make Livery, and he makes it accordingly ; ; 
yet this docs not determine his Intereſt in the Land; for what he does is as Officer or Scr- 
vant to the Leſſor. 1 Leon. 192. | 

If 4. makes a Leaſe for Years to B. and after makes a Deed of Feoffment with Letter 

of Attorney to B. to deliver Seiſin, and B. makes Livery accordingly; this ſhall not extin- 
guiſh or affect his Term, becauſe the Livery was made to paſs the Freehold, and that he 
did as Repreſentative to the Leſſor; and therefore ſince the Feoffee can claim nothing from 
the Leſſee, the Intereſt of che Leſſee remains as it was unaffected by the e C. 


Lis. 52. 
_ (00) Livery to be by . Deed. 


Alge, of es to give or receive Livery mot be by Deed and not by Parol, that 
it may appear to the Court that the Attorney had a Commiſſion to repreſent the Par- 
ties that are to give or take Livery, and whether the Authority was. n Co. Lit. 48. 6. 
52.8, 2 Roll. Ar. 8. 13 Vin. 189. 

For if the Letter of Attorney be to make Livery upon Coldirion. as to make a Feoffment 
conditional, and the Attorney delivers Seiſin abſolutely, the Livery is not good, becauſe 
the Attorney had no Authority to create an abſolute Fee · ſimple, and therefore ſuch abſolute 
Feoffment ſhall not bind the Feoffor, becauſe he gave no ſuch Authority; and hence in 
ſome Things the Attorney is called a Diſſciſor. 11 H. 4. 3. 2 Noll. Abr. 9. Co. Lit. 258. 
Perk. F. 188. 

But if the Letter of Attorney had Pen to mais Livery abſolutely, and the Attorney had 
made it upon Condition; this ſeenis a good Execution of his Power, and the Feoffment 
good, becauſe when the Attorney had once delivered Poſſeſſion, he fully executed his Power, 
and the Condition annexed to it being without Authority, is void, and therefore ſhall not 
deſtroy the Operation of the Livery. 26 H. 39. 2 Roll. Abr. 8. 13 Vin. 189. Co. Lit. 
258. Perk. F. 192. ” 

An Attorney of the Feoffee by Parol, without Letter of Attorney by Deed made to him, 
cannot take Livery. Co. Lit. 48. 5b. 

If a Leaſe for Years be made to A. by Dred, or r withour: Deed, the . in Fee to 
B. and Livery is made to A. this is good though he be but an Attorney to take Livery for 
him i in * for this enures only to him i in EAGER: Lat. $.8 8. 60. Co. Lit. 49. b. 


cp When Live- y muff be ad, 


Letter of Attqroey t to make Livery . muſt be executed during the Life of the Perſon 
A that gives it, becauſe the Letter of Attorney is to conſtitute the Attorney my Repre- 
ſentative for ſuch a Purpoſe, and therefore can continue in Force only during the Life of me 
that am to be repreſented ; and hence it is thar if J. S. make a Letter of Attorney to de- 


| liver Seifin after my Death, it is void, becauſe he cannot deliver Seiſin during my Life, for 


that were plainly without any Authority from me; nor can he do it after my Death, for 
the former Reaſon. 2 Roll. Abr. 9. Co. Lit. 52. Perk. F. 188. 

This Authority to give Livery may be delegated by Deed indented cho' the Attorney be 
not Party to the Deed, becauſe the Attorney takes rothing by the Deed, but has only a 
naked Authority delegated to him; and therefore ſince a Man may take an Eſtate in Re- 
mainder tho? he is not Party to the Deed, a fertiori one not Party to the Deed may receive 
a naked Authority or Power by it. 2 Koll. Abr. 8, 9. 13 Vin. 191. & vide- Co. Lit. 52. 

But if any Corporation Aggregate, as a Mayor and Commonalty, or Dean and Chapter, 
make a Feoffment and Letter of Attorney to deliver Scilin; this Authority does not deter- 
mine by the Death of the Mayor or Dean, but the Attorney may well execute the Power 
after their Death, becauſe the Letter of Attorney is an Authority from the Body Aggregate, 
which ſubſiſts after the Death of the Mayor or Dean, and therefore may be repreſented by 
their Attorney; but if the Dean or Mayor be named by their own private Names, and die 
before Livery, or be removed, Livery after ſeems not 60d. 14 H. 8. 3. 11 ll. 7. i. 
Co. Lit. 32. 5. 2 Roll. Abr. 12. 

If a Man makes a Deed of Leaſe for Lives reydring Rent, payable at fon W of the 


Year, with Letter of Attorney to J. S. to make Livery; J. S. may make Livery after three 
of the Quarters paſt well enough; for the Leſſor in the mean Time continuing in Poſſeſſion, 


If 


1 
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If 4. be diſſeiſed of Land, and after makes a Charter of Feoffment to B. with Letter of 
Attorney to make Livery, who doth it accordingly : This is a good Feoffment tho' he was 
out of Poſſeſfion at the Time of the Charter made; for the Authority given by the Letter 
of Attoracy was executory, and nothing paſſed by Delivery of the Deed till Livery made. 
Co. Lit. 4. Þ. | | | | SE 1 

If a Mayor and Commonalty generally, without naming the proper Name of the Mayor, 
make a Feoffment, and Letter of Attorney to make Livery, and the Mayor dies, and 

_ another Mayor is elected, and aſter that the Attorney makes Livery ; this is good enough. 

Bro. Corporations, pl. 34. EG DEE | | 

A Leaſe was made for twenty-one Years, wherein was a Covenant, that after the Expira- 
tion of the ſaid twenty-one Years the ſaid Leſſees ſhall enjoy for Term of their Lives. To 
make this a Remainder for three Lives, the Delivery of the Deed and the Livery of Seiſin 
mult be at the ſame Time; but if the Leſſor firſt delivers the Deed, and the Attorney delivers 
| Scifin after, the Livery is void, for by this Livery it cannot paſs as a Remainder. 1 And. 8. 
If a Feoffment be made on Condition to re-enfeoff Baron and Feme and the Heirs of their 
Bodies. The Feoffee makes a Gift in Tail accordingly, and Letter of Attorney to make 
Livery; before Livery executed the Baron dies; yet the Attorney may make Livery to the 
Widow, and ſhe ſhall take in Tail according to the Gift. Moor 280. | 

A Demiſe was to A. for Life, To hold from the Day of the Indenture aforeſaid. The Jury 
found that he demiſed the 1oth of June 44 Eliz. by Indenture of the ſame Date: It is a De- 
miſe at that Time, and the Livery not being made by the Attorney till the 23d of Fuly, 
was void. Popham Ch. Juſt, If the Deed had been delivered after the Day of the Date, 
and then Livery had been made by Attorney, it had been well enovgh, and had been ſo 
adjudged. Cro. Fac. 153. | | h ED | 

A Leile for Life was made to commence at Michaelmas, and the Leſſor made Livery 
after Michaelmas ; this was a good Livery. So if he made a Letter of Attorney to make 
Livery after Michaclmas. But if he made Letter of Attorney to make Livery generally, and 
the Attorney makes Livery after Michaelmas; this is a Diſſeiſin to the Leſſor. 2 Roll. Rep. 
366. And if Leſſor or Attorney had made Livery before Michaelmas, it had been void. 
2 Roll. Rep. 109. | 5 | 

A Feoffment was made Habendum after Michaelmas, and the Attorney made Livery after 
Michaelmas ; yet it was held void. Cited per Popham, Cro. Eliz. 585. | 

The Difference is where the Livery is made by the Leſſor in Perſon, and where by Letter 
of Attorney, being in the ſame Charter generally made; but if the Letter of Attorney be to 
make Livery after Michaelmas, then in both Caſes it is good enough; for there is no Inten- 
tion that the Livery ſhould operate futurely, but that Livery ſhall be made when it ſhould 
operate, and the Eſtate ſhould be good preſently. Cro. Zac. 563. : | 


5 (QQ_) In what Place Livery by Attorney may be made. 


A* Attorney cannot make Livery within View, becauſe ſuch Livery is made by Signs 

or Words inſtead of the Act of Delivery; beſides the Power of the Attorney is to de- 
liver the Poſſeſſion, but that Power is not executed by the Livery in View, becauſe the Poſ- 
ſeſſion is not in the Feoffee till actual Entry made by him, and conſequently the Attorney | | 
has not executed his Authority. Co. Lit. 52. 2 Roll. Abr. 9. 13 Vin. 190. | 1 


(RR) Hor Livery muſt be made, 


F the Land be in Leaſe, if the Letter of Attorney be made, the better way is to add this 

Clauſe, Ac omnes alios inde expellendi ; otherwiſe it is a Queſtion if he may enter upon the 
Leſſce. Dyer 131, 71. 2 Roll. Abr. 8. 13 Vin. 189. | 

But if it has not this Clauſe, it ſeems he may enter and make Livery. Dyer 71, 340. 
4 Co. £34 527 8c „ 36 
If a Man makes twenty ſeveral Deeds of Feoffment of one Acre of Land, all agreeing in 
| Subſtance, and delivers Seiſin upon all, it is good. Bro. Feoffment de lerres, pl. 12. 

If the Letter of Attorney be to deliver Seiſin upon Condition, and he delivers it without 
Condition; this is not good, hut he is a Diſſeiſor. 11 H. 4. 3. 2 Roll. Abr.g. 13 Vin. 190. 
That which for the moſt part, as to the Manner and Order of making it, is a good Livery 
of Scifin if it be made and taken by the Parties themſelves, is good being made and taken 
by their Attornies or Deputies that have a good Authority, and do well purſue it; and 
therefore if the Conveyance be made of divers Lands, and they lie in one County, and a 
Warrant of Attorney is made to give Livery generally, and the Attorney makes it in one Part 
of the Land in the Name of all the Reſt; this is a good Livery. Et fic de ſimilibus. Dyer 8 3 
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8s) Livery to one in the Abſence of the Fog Feofſee, or to more Per, ons than i 7s 
requijile. | 


F a Leaſe be made to A. and B. for Years without Deed, the Remainder in Fee to C. 

and Livery is made to A. in the Abſence of B. in the Name of both; this is good Livery 
to veſt the Remainder in C. Co. Lil. 49. b. 

If a Letter of Attorney be made to two jointly, to make or take Livery of Seiſin, and one 
of them alone doth it without the other ; this is a void Livery. 

But otherwiſe it is when it is made to two jointly or ſeverally, for there one of them alone 
may do it. Co. Lit. 49. 

And ſo in all ſuch like Caſes, where the Attorney does leſs than the Authority and Com- 
mandment, all that he does is void. 

But for the moſt part where the Attorney does that which he is authorized to do, and 
more alſo, it is good for ſo much as is warranted, and void for the Reſt. Co. Lit. 52, 258. 
Perk. F. 187, 188, 189. | 

And although Livery of Seifin cannot be made to one in Name of him and of another who 
is abſent, by which any Eſtate of Freehold ſhall paſs to him who is abſent, without Deed, 
becauſe his Eſtate is only to commence by the Livery; yet when a Leaſe is made to two 
for Years without Deed, the Remainder for Life, the Leſſees immediately have an Intereſt 
in the Land before any Livery made; and therefore Livery made was one who has Intereſt in 
the Name of him and the other, ſuffices to this Purpoſe. 5 Co. 9g | 

If a Leaſe for Years be made to A. and B. Remainder to C * Life, a Diverſity was 
taken by ſome between two Joint- Actornies, who have expreſs Authority to take Livery 
and Seiſin by Deed, and two Joint-Leſſees, who have Power to receive Livery for the Be- 
nefit of another by Warrant i in Law; for Livery made to one Attorney in Name of both, is 
not good; for he does not purſue his expreſs Warrant, becauſe he had no Warrant for him 


ſelf only, they both making but one Attorney. But in Caſe of two Joint-Leſſees, the Li- 


very made to one Leſſee in Name of both, is good; for they had an Intereſt in the Land 
before their Entry, and the Livery made to one in the Name of both makes an actual Poſ- 
ſeſſion in both, which is ſufficient to ſupport the Remainder to C. And in the one Caſe 
the Livery is made to the Leſſees who have Intereſt, and in the other to him who made the 
Warrant of 5 by his Attornies, who have but a bare Authority. 5 Co. 94. b. 95. 4. 
Co. Lit. 49. 

If A. — a Deed of Feoffment to B. and C. with Letter of Attorney to make Livery, 
and he makes Livery to B. in the Abſence of C. in the Name of both, it is good. Co. 
Lit. 

If 2 Man makes Letter of Attorney to make Livey to N. or to 8. and he makes Li- 
very to either of them, it is good. But if he makes Livery to both, it is void; for it is 
contrary to his Warrant: And hence it ſeems that the Feoffment is good by the Livery by 
the Letter of Attorney without Deed of the Feoffment. Bro. Feoffment de terres, pl. 83. 

If a Man be diſſeiſed of Blackacre and Yhiteacre, and a Warrant of Attorney is made to 
one to enter into both theſe Acres, and to make Livery, and the Attorney enters into one 
Acre only, and makes Livery of Seiſin there ſecundum formam Chartz ; the Livery of Seiſin | 


is void for all, for in this Caſe he does leſs than his Authority. 


If a Letter of Attorney be to give Livery of Seiſin to J. S. and the Attorney gives it 10 
J. S. and M. S. this Livery is good to J. S. and void to W. S. 

If a Warrant of Attorney be given to make Livery to one, and the Attorney makes Li 
very to two, or if the Attorney had Authority to make Livery of Blackacre and Whiteacre, 
and he made Livery of Blackacre and Whiteacre, tho“ the Attorney has in theſe Caſes done 
more, yet there is no Reaſon that ſhovid vitiate what he has done purſuant to his Power, 
ſince what he did beyond it is a perfect Nullity and void. Perk. $. 189. | 

But if the Attorney were to deliver Seiſin to two, and he made Livery only to one; that 
had been void, becauſe he had no Authority to deliver the whole Poſſeſſion to one excluſive 5 
of the other, ark] therefore it is void for the Whole. Perk. §. 188. 

If a Letter of Attorney be given to two Jointly to take Livery, and the Feoffor makes | 
Livery to one in the Abſence of the other in the Name of both; this is void, becauſe they 
being appointed jointly to receive Len. are conſidered but as one. Co. Li. 49. 2 Roll, 
Abr. 8. 13 Vin. 189. 

But if a Feoffment be made to A. and B. and the Feoffor gives a Letter of 8 to 


deliver Seiſin, and J. S. gives Livery to A. in the Abſence of B. in the Name of both; 
| chis 


K Feoffment. 
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this is a good Livery, ſor though the intire Poſſeſſion be delivered to one only, yet they be 
Join enants by the Deed of Feoffment, ſuch Livery to one makes no Alteration or Change 
io the Poſſeſſion, becauſe if the Livery had been made to both, each had been placed in the 
Poſſeſſion; beſides that every Man be preſumed to accept a Gift for his Advantage, A. is 
looked upon as the Attorney of B. to receive the Poſicſſion for him; and therefore the Li- 
very to A. enures to the Benefit of B. till he diſagrees to it. Co. Lit. 49. 2 Koll. Abr. 8. 
But if a Letter of Attorney be made to three Conjundtim & Diviſim, and two only make 
| Livery; this is not good, becauſe not purſuant to their Authority; for the Delegation was 
to them all three, or to each of them ſeparately ; yet if the third was preſent at the Time 
of the Livery made by two, though he did not actually join with them in the Act of Li- 
very, yet the Livery is good, becauſe when they all three are upon the Land for that Pur- 
| poſe, and two make Livery in the Preſence of the third, there is his Concurrence to the 
Act though he did not join in it actually, ſince he did not diſſent to it. Dyer 62. Koll. 
Foy RO e | | 

I : Letter cf Attorney be given to A. to make Livery of Lands already in Leaſe, the 
Attorney may enter upon the Leſſee in order to make Livery, becauſe while the Leſſee con- 
tinues in Poſſeſſion, the Attorney cannot deliver Seiſin of it; and therefore to execute the 
Power given him by the Letter of Attorney, it is neceſſary he ſhould have a Power to enter 
upon the L.efſee, But by Rolle, It is the ſafer way to inſert a Clauſe in the Letter of Attor- 
ney, for the Attorney to enter & omnes alios inde expellend. Co. Lit. 52. b. Poph. 103. 
Dyer 131. a. 340. a. 2 Koll. Abr. 9. 13 Vin. 192. 


EEE) Delivery of Seifin of Part in the Name of the Whale, or of more than the 
„ e Autbority extends to. 


F a Man be ſeiſed of Blackacre and Whiteacre, and he makes a Deed of Feoffment of 
both, and a Letter of Attorney to enter into both theſe Acres, and to deliver Seiſin of 


both of them according to the Form and Effect of the Deed, and he enters into Blackacre, 


and delivers Seiſin ſecundum formam Chartæ; this Livery of Seiſin is good although he does 
not enter into both the Acres, nor into one Acre in the Name of both; for when he delivers 
Seiſin of one ſecundum formam Charlize, this is Tantamount, and implies a Livery of both; 
Co. Lit. 2. a. $7 Ts | | oy 

And if the Feoffment be made to two or more, and the Warrant of Attorney is to make 
Livery to them both, and the Attorney makes Livery of Seiſin to one of the Feoffees ſe- 
cundum formam & effeftum Chartæ; this is good to both, and yet he that is abſent may 
| waive the Livery. Co. Lit. 52. a. i I | | 

lf a Letter of Attorney be to give Livery of Seiſin of Vbiteacre only, and he makes 
| Livery of Whiteacre and Blackacre alſo; this Livery is good for W/biteacre, and void for 
Blackacre. | | 


In Ejectment it was held by Chief Baron Hale, and the Court, That where a Letter of 


Attorney is made to enter into any Part of the Lands in the Name of the Whole, and to 
make Livery, that the Attorney may enter into any Part accordingly, though in the Poſ- 
ſeſſion of ſeveral Tenants, and make Livery of the ſeveral Tenements ſeverally. Hardres 


314. 5 
() Where Livery 7s void on Account of the Letter of Attorney being had. 


1 Letter of Attorney to receive Livery on a Feoffment miſrecites the Feoffment, the 
1 Livery is void. Cro. Eliz, 603. 2 Roll. Rep. 274. | | | 


5 (VV) What Act or Thing is a Reuccation of a Letter of Attorney to make Livery of 


Setfin. 


Fa Man makes a Deed of Feoffment with a Letter of Attorney to make Livery, he may 
| revoke it before Execution of the Livery. 34 H. 6. 14. 2 Roll. Abr. 11. 13 Vin. 197. 
5 Co. 90. b. | Ty | | | | 
"bf Ee makes Charter of Feoffment with Letter of Attorney to deliver Seiſin, and be- 
fore Livery made, by Malady he becomes Paralytick, ſo that he is mute at the Time of 
making Livery, but by all Signs which a Man could perceive he agreed to the Delivery of 
the Seiſin; this is a good Feoffment, and no Revocation of the Letter of Attorney. 25 Af? 4. 
2 Roll, Abr. tt. © 12 n. 197. | 
If there be a Letter of Attorney to deliver Seiſin, and before Seiſin delivered by Virtue 
thereof, the Feoffor gives Authority Ore tenus to the Attorney to make Livery, he may 
give Seiſin by Virtue of the Authority Ore tenus notwithſtanding the Letter of Attorney; 


You Lc. > "ll but 
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but then (as in Caſe the Letter of Attorney was in any wiſe defective) the Attorney muſt 
ſwear he did it by Virtue of the Authority Ore tenus; for if he did it by Virtue of the Letter 
of Attorney, the other Authority will not avail the Delivery. It was ſaid he could not de- 
liver it by Virtue of both Authorities; Qued quære. Allen g 3. . 

If a Man makes a Charter of Feoffment of two Acres, whereof the one is in Leaſe for 
Years and the other in Demeſne, and makes Letter of Attorney to make Livery, and after 
the Feoffor himſelf makes Livery of the Acre in Demeſne in Name of the Whole; though 
the other Acre, which is in Leafe, cannot paſs by it, yet the Letter of Attorney is revoked 
for this Acre, for it appears that ſo was the Intent of the Feoffor. 2 Roll. Ar. 12. 13 Vin. 
108. . d BEE, | | 

of the Feoffor dies before Livery is made by the Attorney, the Letter of Attorney is re- 
voked in Law, becauſe by his Death the Land is deſcended to his Heir. Co. Lit. 52. 3. 

So if the Feoffor dies before Livery be made by the Attorney, the Letter of Attorney is 
revoked in Law, becauſe Livery cannot be made to his Heir, for then he ſhall take by Pur- 
chaſe where he was named by way of Limitation. Co. Lit. 52. b. 5 | 

If a Corporation Aggregate, as Mayor and Commonalty, Dean and Chapter, or ſuch like, 
make a Charter of Feoffment, with Letter of Attorney to make Livery, and before Livery 


made the Mayor or Dean dies, yet the Letter of Attorney is not revoked, becauſe the Cor- 


poration never dies. Co. Lit. 52. b. | | 7 Ss tn 
But it is otherwiſe of a Sole Corporation, as a Biſhop, Parſon, c. Co. Lit. 5 2. b. | 
If a Man makes a Deed of Feoffment of Land in two Vills with Letter of Attorney to 
make Livery, and before Livery made by the Attorney the Feoffor himſelf makes Livery 
of the Land in one Vill; this is a Countermand of the Letter of Attorney, ſo that the At- 
torney cannot take Livery in the other Vill. 2 Roll. Abr. 12. Ot 
If a Fine be paſſed between the Grant and the Livem, it is no Countermand of the Livery, 
Daliſ. 111. | h | e 5 


(WW) How Livery of Seiſin Pall enure, and be taken and confined. 


T7 IVERY of Seiſin is ſometimes made ſingle, and without any Relation to the Deed 

whereby the Eſtate upon which the Livery is created at all: And ſometimes and moſt _ 
commonly it is made with Reference to the Deed in theſe or ſuch like Words, [Secundum 
formam Charte.) In the firſt Caſe the Eſtate is oftentimes made upon the Livery ; and 
there may be one Eſtate contained in the Deed, and another made by the Livery ; allo there 


may paſs more Land by the Livery than is in the Deed; and by this Means when there-is 


a Fault in the Deed fo that the Land will not paſs by the Deed, it may perhaps paſs by the 
Livery : But in this Caſe then there muſt be apt Words uſed in the making of the Livery to 
create the Eſtate alſo, as well as to give the Poſſeſſion. | | 


But where the Livery of Seiſin is made with Relation to the Deed, there it muſt take 
Effect according to the Deed, or not at all; for theſe Words, ſecundum formam Charte, are 


to be underſtood according to the Quantity of the effectual Eſtate contained in the Deed. 


And therefore if one makes a Deed of Feoffment to another, and in the-Deed there is 
contained no Condition at all; and when the Feoffor makes Livery, he makes Livery upon 
Condition; or if the Deed contain an Eſtate to him and his Heirs, and he makes Livery of 
an Eſtate in Tail or for Life; in theſe Caſes there paſſes nothing by the Deecc. 

And yet if there be apt Words uſed to create ſuch an Eſtate at the Time of the Livery 
made, ſuch an Eſtate may be made by the Livery without the Deed, and then the Deed 
ſnall be void. C N E 

But if in theſe Caſes the Feoffor ſays when he makes Livery on Condition in Tail or ſor 
Life, ſecundum formam Chartz ; in this Caſe there is a good Feoffment made according to 


the Deed, and the additional Words are void. 


So if a Man makes a Leaſe for Years, and makes Livery ſecundum fermam Cbartæ; this 
is but a Leaſe for Years ſtill. For og | 5 | | 

And if A. gives Land to B. to have and to bold after the Death of A. to B. and his Heirs ; 
this is a void Deed z and therefore if the Livery of Seiſin be made ſecundum formam Chartz, 
the Livery of Seiſin is allo void. . | x 

But if when he gives Livery of Seiſin, he gives it to him and his Heirs, without theſe 
Words ſecundum formam, Sc. or if in the making of Livery he ſays, Here I deliver you Seiſin 
of this Land, to have and to bold to you and your Heirs for ever, or the like; this may make 
a Fee- ſimple. + KY 8 . 
And ſo if one makes a Deed of Feoffment of two Acres, and after makes Livery of Seiſin 
of four Acres; in this Caſe if there be Words in the Livery of Seiſin ſufficient to make a 
new Eſtate, the other two Acres may pals alſo. Lit. F. 339. Co. Lit. 48, 49, 122, Fitz. 
Ejtoppel 177. Feoffments and Faits 23. 7 Ed. 4. 25, | 8 | 

. | | It 


e r IF... | 


both. 10 Ed. 4. 12. 


Ch; 6.8. Zo | Feoffment. 


If A. by Deed gives Land to B. to have and to hold after the Death of A. to B. and his 


Heirs; this is a void Deed; and therefore if upon this Deed Livery of Seiſin be made be- 


fore the Day by the Party himſelf, or after the Day by his Attorney, ſecundum formam & 


 effeftum Charte, the Livery is void alſo, for it cannot enter ſo. 
And yet if a Leaſe be made for Life to begin in futuro, and at or after the Day comes 


the Leſſor himſelf in Perſon, and makes Livery of Seiſin ſecundum formam Charte ; in this 
Caſe the Leaſe perhaps may become good by the Livery of Seiſin. 2 Co. 55. 5 Co. 94. 
& Greenwood's Caſe, Mic. 17 Fac. B. R. | | | 
If an Agreement be made between two, that the one ſhall enfeoff the other upon Con- 
dition of Surety of Money, and afterwards Livery of Seiſin is made generally without any 


ſuch Condition; in this Caſe, it is ſaid by ſome, the Eftate ſhall be on Condition ſtill, Co. 


Lit. 222. 


If there be a Fault in the Deed, as by the Miſnaming of the Feoffor, &c. Feoffee, &c, | 


or the like, and afterwards the Feoffor, &c. in Perſon makes Livery of Seiſin upon this Deed 
to the Feoffor, &c. by this the Fault of the Deed may be holpen and cured, Perk, $. 42. 
If one makes a Feoffment to himſelf and another, and gives Livery of Seiſin to the other; 


this is a good Feoffment, and ſhall enure to the other wholly, and he ſhall take the Whole 


by the Feoffment and the Livery; and ſo if the Livery be made to one that is capable, 
and to another that is not capable ; he that is capable ſhall take the Whole, and the other 


ſhall have nothing. 55 


So if a Feoffment be made to two, and one of them dies before the Livery is made, and 


after the Livery is made to the Survivor; in this Caſe the Livery ſhall enure to the Sur- 
vivor only, and he ſhall have all the Eſtate thereby. | ; 


So if a Feoffment be made without a Deed to a Corporation and to F. S. and Livery is 
made to J. S. alone; in this Caſe J. S. ſhall have the Whole, and the Corporation nothing 


at all. Pert. $. 203, 204. 7 H. 7.9. | | 
If a Feoffment be made to four, and Livery of Seiſin is made to one, two or three of 


them; this ſhall enure to them all. | | 
But if Leſſee for Years make a Feoffment in Fee, and ſuch a Letter of Attorney to the 


Leſſor, and he delivers Seiſin accordingly ; this Livery ſhall bind him, for it ſhall be ſaid as 
in his own Right, becauſe the Leſſee had no Freehold whereof to make Livery. Co. 


; A 6% | 


If a Leſſor makes a Deed of Feoffment, and a Letter of Attorney to the Leſſee for Years 
to give Livery, and he does it accordingly ; this ſhall not be conſtrued to extinguiſh or hurt 


his Term. Co. Lit. 52. | 


But if the Feoffment be without Deed, it ſhall enure to him wholly to whom the Livery 


is made. | ; | | 
And if one of them gives Warrant to the Reſt to take Livery for him, and they do fo; 


this ſhall enure to them wholly, and not to him at all for any Part. Dyer 35. 10 Ed. 4. 1. 
5 Co. 95. | 


It the Tenant makes a Feoffment to his Lord and another, and gives Livery of Seiſin to 
the other ; this ſhall enure w 


If one makes a Feoffment of one Acre of Land to A. and his Heirs, and another Deed 


: of the ſame Land to A. and his Heirs of his Body, and delivers Seifin according to the 
Form and Effect of both Deeds; in this Caſe it ſhall enure by Moieties, i. e. he ſhall have 
an Eſtate-rail and a Fee-ſimple expectant in the Moiety, and a Fee-fimple in the other 


| Moiety. C. Lil. 21. 


* 


If two ſeveral Deeds of Feoffment be made to two ſeveral Perſons of one and the ſame 


Thing; he that can get the Seiſin firſt ſhall have it. Rem domino vel non damino vendente 


duobus, in jure eſt potior traditione prior. Ibid. 


If Leſſee for Life makes a Feoffment and a Letter of Attorney to the Leſſor to make Li- 


very, and he makes Livery accordingly; in this Caſe this ſhall not enure to bar him of his 


Entry upon the Feoffee for the Forfeiture of his Leſſee. 


Flieoffment of a Meſſuage in the Tenure of Thomas Cotton, and a Letter of Attorney to 
make Livery of a Meſſuage in the Tenure of Robert Cotton; adjudged that the Feoffment 

was good notwitſtanding this Variance, for the Livery was made of the right Houſe, 

and the Miſtake of the Tenant's Name ſhall not make it void. Dyer 376. Hob. 171. 


Vide And. 58, Te | | | 5 
la an Aſſiſe brought by Huſband and Wife de libero Tenemento in South*ton, the Plaint 


was of a Meſſuage, torty Acres of Meadow, &c. cum pertinentiis, Sec. The Defendant 


pleaded a Leaſe for Years made to him by F. P. at S. per nomen of a Capital Meſſyage, &c. 


holly to the other until the Lord agree to it, and then to them 
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in Wende 5 of H. and of all Lands, Sc. which were demiſco with the iy d Capital Meflazge, 
ard which were in the Occupation of the ſaid 7. P. or his Aſſigns; and averred, that ihe 

Lands mentioned in the Plaint were occupied with the ſaid Capital Meſſuage by the ſaid 
J. P. To this Plea the Plaintiff demurred, for that the Houſe and Lands were in ſeveral | 
Counties; but adjudged that upon a Leaſe for Years the Lands in both Counties ſhall paſs; 

but it is otherwiſe upon an Eſtate for Life or upon a Feoffment, becauſe there muſt be ſe- 
veral Liveries. Dyer 246. | 

The Feoffor being ſeiſed in Fee of three Acres, made a Feoffment of one Acre to B. . 

to the Uſe of the Feoffor in Fee, and fo of another Acre to another, and of the third Acre 
to another, to the ſame Uſe; and afterwards he made another Feoffinent of all three Acres 
to another Perſon in Fee, with a Letter of Attorney to R. M. to deliver Seiſin in the Name 
of all three Acres; adjudged this was a good Feoffment and Livery, and that all the three 
Acres paſſed. Bendl. 15. 
A Deed of Bargain and Sale was made without the Words Dedi & Cenceſſi, and at the 
Bottom of the Deed there was a Letter of Attorney to B. G. to make Livery; this Deed 
was given in Evidence at a Trial in an Action of Treſpaſs; and it was objected that the 
Letter of Attorney was void, becauſe the Attorney was not a Party to the Deed; but ad- 
judged that this Sort of Conveyance i is a common Aſſurance, add therefore good. Cro. Eliz, 
g05. Leon. 25. 

Leaſe for Years, and afterwards the Leſſor bargained and ſold the Lands to T. S. and his 
Heirs; which Deed being not inrolled, the Bargainor delivered Sciſin on the Lands ſecundum 
formam Charte indentat” præditi“: The Queſtion was, whether this was a Feoffment, and 
adjudged that it was; it is plain that the Bargainor intended that it ſhould be ſo by the 
Livery. Another Queſtion was, if the Leſſee had attorned to the Bargainee, whether the 
Reverſion would have paſſed ; and it ſcemed that it would not, becauſe there were no Words 


in the Deed to paſs it as a Reverſion; and it was ſaid, where a Man has a Reverſion, and 


he releaſes or confirms to another all his Right in the Lands, if he to whom the Releaſe 
was made had nothing in the Land, although | an Attornment is made, nothing operates by 
ſuch Deeds, although there are Words i in them to — an Eſtate, VIZ, Habendum to them 
and their Heirs. 2 And. 68. | 

If a Deed of Feoffment with Letter of Attorney to make Livery be "I and the At-- 
torney makes Livery upon Condition, yet it is a good Execution of the Letter of Attorney, 


| inaſmuch as he has performed all which he was commanded, and more, (but the Condition 


is void). 26 Af. 39. 2 Roll. Abr. 8. | | 
If a Deed of Feoffment and Letter of Aae to make Livery be ſimple, and after the- | 


Feoffor commands the Attorney to make Livery upon a certain Condition, and he does it 
accordingly ; ; this is not a good Feoffment, but a Diſſciſin to the Feoffor ; for it is a Revo- 
cation of the firſt Letter of Attorney, and then this cannot create a new Power to make the 
Feoffment without Deed. Dubitatur, 26 HM. 39. 2 Roll. Abr. 8. 
If a Deed be acknowledged to be inrolled, and before Inrolment Livery is made; this 
will make it to be a good Feoffment, and not a Bargain and Sale. So where a Man for a 
valuable Conſideration of Money makes a Deed and Letter of Attorney to deliver Scifin, 
and before Livery the Deed is inrulled within fix Months; this ſhall be a good Bargain and 


Sale: But if the Livery is made before the Inrolment, the Eſtate ſhall then paſs by the Livery. 


Popb. 49. And. 113. 4 Co. 70. Hind's Caſe. 2 And. 3, 162, 203. 4 Leon. 4. Hob. 222. 
If a Letter of Attorney be in the Deed, or a Covenant to make Livery, there nothing 
ſhall paſs by the way of Uſe, viz. by Tranſmutation of Poſſcſſion; but accordipg to the 
Common Law by Tranſmutation of Eſtate only. 2 If. 672. 

If a Man be diſſeiſed, and makes a Deed of Feoffment and a Letter of Attorney to enter 
and take Poſſeſſion, and afterwards to make Livery ſecundum formam Charta; this is a good 
Feoffment though he was out of Poſſeſſion at the Time of the Deed made, becauſe the 
Feoffment takes Effect by the Livery, and not by the Deed. 

in all Caſes the Attorney muſt purſue his Warrant of Attorney that he hath to > deliver 
Seiſin in Subſtance and Effect. Co. Lit. 52. b. | 

Alſo the Authority given by the Letter of Attorney is executory ; j -and nothing will paſs 
by the Delivery of the Deed but only an Eſtate at Will 1 §. 70.) till Livery made, 


Co. Lit. 48. 6. 


(XX) What muſt be done . Livery of Se 2 Ns 


EEE] the Delivery of Seiſin the Feoffor, or his Attorney, ad all the W elſes, mut 5 


withdraw and leave the Feoffee in quiet Poſſeſſion, and then chere muſt be an ladorſe- bo 
ment on the Back of the Deed to this Effect: | | 
| Memo 


Ch. 6. 5. 3. Fceoffment. 


—_—_——— 


Memorandum, 7. bat the Day and Year above written (or any other Day wherein the Li- Indor 


very is made) Livery of Sei/in was made by the within written A. B. (the Feoffor) 20 the within when Livery 
named C. D. (the Feoffee) of all and ſingular the Meſſuages, Lands and Tenements within men- ene 


tioned, To have and to hold to the ſaid C. D. and bis Heirs, according to the Form and Effect 


| of the within written Deed. _ | 

hoc if the Livery be made or received by Attorney, and the Warrant or Warrants of When made 
Attorney are not in the Deed, (which is the beſt way) then in the Indorſement it is neceſſary ® received by 
for the Attorney who delivers or receives the Seiſin to ſay, that by Virtue of a Letter of At- 


torney bearing Date, &c. be received Seiſin, (or he gave Seiſin) &c. 


Note; If in the Indenture there is a Warrant or Warrants of Attorney or Attornies to 
make Livery, the Deed mult be Tyipartite, according to the old way, between the Feoffor 
of the firſt Part, the Feoffee of the ſecond Part, and the Attorney or Attornies of the third 
Part. But if there are Attorney or Attornies, as well to make as to take Livery, theh the 
Indenture ought to be Quadriparlite, between the Feoffor of the firſt Part, the Feoffee of 
the ſecond Part, the Attorney or Attornies to make Livery of the third Part, and the At- 
torney or Attornies to take the Livery of the fourth Part. | x 


(YY) Where Livery is preſumed af Law, or ſupplied in Equity. 


T HE Defendant wood have avoided a Conveyance for want of Livery, but the Plain- 


J tiff on a Bill by him was relieved. Toth. 104. S. P. Toth. 105, 117. 
The like for want of Livery or Attornment. Toth. 116. | | XJ 

A Feoffment being made by way of Mortgage, but no Livery and Seiſin thereof made, 
a Bill was brought by the Executots of the Mortgagee to ſupply the Defe&, and to be re- 
lieved againſt Judgments ſuffered by the Heir of the Mortgagor; and accordingly it was 


_ decreed 3 and that the Judgments ought not to incumber the mortgaged Premiſſes till the 


Mortgage Money ſhould be all paid, eſpecially fince the Mortgagor had covenanted for fur- 


ther Aſſurance. Rep. Time of Finch 28. W 
More Lands having paſſed in a Feoffment than were intended, was holpen in Equity not- 


withſtanding a Verdict and Judgment at Law, ſuppoſing ſome Circumvention. Toth. 186. 


Where a Perſon died before Livery and Seiſin, and before Aſſurance perfected, it was 


ordered to be perfected. Toth. 237. 
There were three Coparceners, and one for a valuable Conſideration ſold the Land, but 


before Execution he died; it was decreed againſt the Defendant in Canc. M. 14 Car. Toth. 


Defendant would have avoided a Leaſe for want of Livery, but becauſe the Plaintiff had 


enjoyed the Premiſſes twenty-five Years, it was decreed that he ſhould enjoy it quietly. 


Chancery r Livery, and therefore decreed Plaintiff ſnould hold out during the Con- 
0 


tinuance of his Life; though after long Poſſeſſion Courts at Law will preſume Livery. 


Vern. 196, Toth. 116. 85 


If a Man ſells Lands in two Counties for Money, and makes Livery in one only, he ſhall 


be compelled in Conſcience to perfect the Aſſurances by another Livery ; for the Contract 


faileth in a Circumſtance or Ceremony, Cary's Rep. 24. 

A Deed of Lands in two different Counties, by way of Feoffment and Livery and Seiſin, 
was indorſed of the Lands in one County only, but nothing mentioned of any Livery of 
the Lands in the other County; but decreed that by Reaſon of the Poſſeſſion and great 
Length of Time (being upwards of ſeventy Years before) Equity will ſuppoſe and ſupply 
it; and ſaid, that it would have been much ſtronger on the other Side, had the Livery 


been indorſed of the Lands in one County in the Name of both; for that would have im- 
_ plied that none was of the other, and that one was deſigned for both. Select Ca. Ld. King's 


In this Caſe it was inſiſted, that as to the Poſſeſſion and Length of Time, the Intendment 
end-avoured to be made out from thence can have no Weight, becauſe the ſame Perſons 
that enjoyed the Lands under the Deed were alſo Heirs at Law, and as ſuch muſt have en- 


joyed them otherwiſe though here had been no ſuch Deed ; yet. Lord Chancellor declared, 


that was he to try this Matter (at Law), he ſhould preſume and ſo direct that Livery was 


executed as to all the Lands, according to the Deed, after this Length of Time; but how- 
ever that this Court would aid a Defect of this Kind. Fitz-Gibb. 146. 


A. made a Feoffment in Fee by way of Mortgage of ſeveral Houſes in London for ſecuring 
the Payment of 400. and Intereſt; and being likewiſe indebted to ſeveral other Perſons by 


Bonds, he died before the Money due on the Mortgage was paid. After his Death the 
Bond-Creditors demand their reſpective Debts of his Heir, who had nothing to pay them 
bot the Equity of Redemption of this Mortgage. One of the Creditors of B. undertook 


„ "0 3 | to 


Attorney. 
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Fine, what. 


to make the Mortgage, which he did, in N to let binifelt into the Eſtate, and hold i it 
till his Bond-Debt was paid; but having diſcovered that there was no Livery and Seifin in- 
dorſed on the Feoffment, he brought an Action of Debt againſt the Heir upon the Bond of 
his Anceſtor, and got Judgment ; but before the Execution the Seal was opened on Pur- 
poſe for a Sybp#na, which was taken out, and a Bill filed, to help this defective Convey- 
ance, which was fupplied accordingly, and the Mortgagee had his Money. Net. Rep. in 
Canc. 18 
And dacht the Heir of the Mortgagor, aſter diſcovering the Defect of Livery, ſuffered 
Judgments to be obtained by ſeveral Bond-Creditors, in order to prevent the Mortgagec's 
having his Money; yet the Heir was decreed to convey a perfect Eſtate of Inheritance, ſub- 
ject to Redemption on Payment of the Principal and Intereſt due on the ſaid defective Deed ; 
and a perpetual Injunction for quiet Poſſeſſion againſt the Heir, and all other Defendants, | 
and to ſtay all Proceedings at Law. Rep. Time of Finch 28. 
If a Deed of Feoffment be given in Evidence at the Aſſiſes to be mode forty Years paſt, 
but it cannot be proved that Livery was made, yet if Poſſeſſion has gone all the Time ac- 
cording to the Deed, it is good Evidence to the Jury, And Coke C. J. ſaid, he would direct 


them to find a Livery, for it ſhall be intended; but if the Jury find all this Tpecially, he 


could not adjudge this to be a good Feoffment without Livery. Noll. Rep. 132. 

After Freehold Eſtate determined, Livery ſhall be intended, and needs not be pleaded by 
the Re ver ſioner. Plow. 149. 5 

A. Tenant in Tail, by Settlement on Marriage of B. his Son with M. made a Feoffment to 
the Uſe of himſelf for Life, Remainder to B. for Life, Remainder to firſt, Sc. Sons by M. 
This Deed was indorſed generally, (viz. Livery made to F. S. appointed by V. R. the Feoffee 
thereto) B. and M. had C. D. E. the Plaintiff, and F. the Defendant, and ſix other Sons. 
A, levied a Fine to V. then his eldeſt Son, to the Uſe of A. and his Heirs; V. dies; A. 
conveyed the Land to F. and died; (C. and D. the two elder Sons, died, as it ſeems, and 
without Iſſue) F. entered, ſuppoſing that Livery was not well given. Lord Keeper decreed, 


| Firſt, That the Letter of Attorney ſhould be ſupplied, and Livery admitted; though it 


was objected that this was in Effect to decree a Diſcontinuance, which is a wrong and un- 

lawful Act; and that it was Secondly, to aſſiſt a Remainder Man in Tail in a third Remain- 
der (for ks was the third Son) againſt a legal Fine of his Father, Tenant in Tail, and whoſe 
Fine was a Bar to him in Law; and allo againſt the Acceptance of the Fine by M. who. 
Joined with A. who had Power by the Recovery to have barred the Eſtate of the Plaintiff. 
But to this laſt the Lord Keeper ſaid, the Grandfather might have the Conveyance, made 
by himſelf, in his own Hands: And it is apparently ſo ; for he recites in that Deeed, that 
he was Tenant in Tail, and he recites not the Feoffment made by himſelf. Ca. Chan. 240. 

And that at any Trial at Law to be brought by E. (the Plaintiff ) F. the Defendant ſhould 
admit Livery and Seiſin; and that this Decree was affirmed on a Rehearing. Rep. Time of 
Finch 174. 

Lande were conveyed by Feoffment, as a Marriage- Settlement on the Wife, but no Li- 
very was made: The Huſband died, and by his Will left to the Wife more than ſhe would 
have by the Settlement, and gave the Lands to A. and B. Decreed that A. and B. execute 
Conveyances to her for Life, and deliver the Poſſeſſion to her. Rep. Time of Finch 388. 

Where the Deed under which the Plaintiff claimed appeared to be fairly executed by the 
Defendant's Father, and that there was no Defect therein, ſave only the Form of Livery 
and Seiſin, and made on ſuch valuable Conſideration as Marriage. Decreed the Defendant 
to execute Livery and Seiſin in the ſaid Deed, and make farther Aſſurance of the ſaid Pre- 
miſſes to the Plaintiff and his Heirs; and the Plaintiff is decreed to enjoy the fame againſt 
the Defendant. 2 *. in Cbanc. 218. | 


8 E C T. 1v. 
Of Fines. See Ath, Rep. 473 to 476. 2 Ath Rep. 79> 240, 381, 63 1. 
(A) A Fine, what. | 
ASD is a Conveyance on Record, ſignifying an amicable Compoſition or final Agree- 


ment made between Parties (fitioufly ſaid to be) in Suit, concerning Lands, Tene- 
ments or Hereditaments, by the Conſent or Licence of the King, or his Juſtices in the 


Common Pleas, or others authorized, to end all Controverſies between thoſe that are Parties _ 


and Privies to the ſame, and all Strangers not — — in due Time. 5 
The 


„ 675, 0c. 90:0 
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alſo it is called a Ranſom. | 


* 


The Word Fine is ambiguouſly taken in our Law; for ſometimes it is taken for a Sum Different Ac- 
of Money, or Mulct impoſed or laid upon an Offender for ſome Offence done, and then 1 — of 


* . . f . a 8 8 : EY, | 0 3 T F 
And ſometimes it is taken for an Income, or a Sum of Money paid at the Entrance of a 


Tenant into his Land. | = 
And ſometimes it is taken for a final Agreement or Conveyance upon Record for the 


ſettling and ſecuring of Lands and Tenements. 


And in this Senſe it is taken here; and ſo it is defined by ſome to be an Acknowledgment 


in the King's Court of Land, or other Thing, to be his Right that doth complain, 
And by others, a Covenant made between Parties, and recorded by the Juſtices. 
And by others more fully, an Inſtrument of Record of an Agreement concerning Lands; 


: Tenements or Hereditaments, duly made by the King's Licence, and acknowledged by the 
Parties to the ſame, upon a Writ of Covenant, Writ of Right, or ſuch like, before the 
Joſtices of the Common Pleas, or others thereunto authorized, and ingroſſed on Record in 


the ſame Court, to end all Controverſies thereof both between themſelves, which are Parties 


and Privy to the ſame, and Strangers not ſuing or claiming in due Time. 


This Conveyance by Fine is ſo called, Quia ſinem litibus imponit, & eſt exceptio peremptoria; 


or it is called Finalis concordia, quia finem ponit negotio, adeo ut neulra pars litigantium ab eo 
die cetero poſſit recedere. Glanv. lib. 8. cap. 1, 2, 3. | | 


The Civilians call it Tranſat judicialis de re immobili. Wood's Inft. B. 2. c. 3: | 
A Fine is the End or Compliment of all Differences, performing that good Office between 


Parties who are re vera litigant, or at Strife in good Earneſt amongſt themſelves in a real 
Action about a Title to ſome Lands, Tenements, Rents, Common, or other Hereditaments ; 


and this may not improperly be conjectured from the very Words of the Indentures in- 


| groſſed by the Chirographer, which are theſe : THIS is the final Agreement made in the Court 


of the Lord the King, & c. F | 
But when the Caſe is otherwiſe, and the Fine only an Inſtrument on Record by Conſent of 


the Parties without any real Controverſy, then indeed it is only a formal Aſſurance of 


Courſe, from the Reſult of a feigned Difference; from whence it is termed Fi#io juris, ot 


a Fiction in the Law, becauſe the Suit is but voluntary, and not coercive. Brown's Introd. 


to Fines 1, 2. Po 1 5 | 5 | 25 
A Fine when levied by Conſent is ſaid by Brafon and Fleta to be Amicabilis Compoſitio, 


with whom the Lord Coke agrees in his Sentiments upon the Words De Dono and Conceſſit, 


whereby he ſeems to inſinuate a Fine to be, An Ad io bind the Parties to each other by a vo- 


: luntary Gift or Conceſſion ; which being entred upon Record according to the Courſe of the 
Court, is available to the higheſt Degree of Aſſurance in the Law. Bro. Intr. 3. | 


A Fine in our Law-Books is commonly called a Feoffment on Record; but in Salk. 340. 
the Court denied a Fine to be a Feoffment on Record, and ſaid it was improperly ſo called: 
But the Meaning was, that it had the Effect of a Feoffment to ſome Purpoſes, if he who 


levied the Fine was ſeiſed of the Freehold at the Time of levying it. 
A Fine is ſaid to be the moſt effectual Feoffment of Record where it is a Feoffment ; 


and the molt effectual Releaſe where it is to be a Releaſe. 2 Mod. 110. 


( B) Of the Origin and Antiquity of Fines. 


At ine was pleaded to be levied 2 Ed. 1. but not pleaded as a Fine, becauſe there was 


no Chirograph of it. 20 H. 6. 3. 2 Roll. Abr. 1g. 
But in 7 Ed. 1. Rot. Clauſarum Membrana g. in Dorſo, a Fine was levied between the King 


- and Bigod Earl of Norfolk, in ſuch Form as at this Day, Sc. Hæc eſt finalis Concordia, 6c. 


2 Roll. Abr. 13. | | | 
And in 8 Ed. i. Membrana 11. a Fine was levied upon a Releaſe of an Advowſon. 


And in 18 Ed. 1. Libro Parliamentorum, amongſt the Reaſons of the Judgment there 
given, it is ſaid, Nec in Regno iſto provideatur, vel fit aliqua ſecuritas major ſeu ſolempnior, 
per quam aliquis vel aligua ſtatum certiorem habere poſſit, vel ad ſtatum ſuum verificandum ali- 


quod ſolennius Teftimonium producere, quam finem in Curia Domini Regis levatum ; qui quidem 
nis fic vocatur, eo quod finis & conſummatio omnium Placitorum eſſe debet, & bac de cauſa pro- 


videbatur. 2 Roll. Abr. 13. 2 Inſt. 511. 


Fines were frequent before the Conqueſt. 2 Inf. 511. . | ES 
And Pld. in his Commentary, p. 369. ſays, that Catlin cited ſome Fines before the Con- 


queſt, relating to the Poſſeſſions of the Abbot of Crowland. 


Pines ſeem originally to have been invented and allowed of for different Ends and Pur- Origin, 
poſes than they are now applied to; for they were at firſt no more than a friendly Com- 
_ poſition and Determination of the Matters in Debate between the Demandant and Tenant in 


the 
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the Lord's Court; and this way of com poſing Differences was eaſily admitted in thoſe Days, 


becauſe the Suitors of the Court, who were Judges of all Suits, were by theſe amicable Com- 
poſitions the ſooner diſmiſſed from their Attendance at the Court; nor did the Lord of che 
Manor ſuffer by them, becauſe on theſe Agreements the Parties litigating paid him a Fine 
for his Conge de accorder, as they do the King at this Day, which was equivalent to Amerce- 
ments which were paid him in adverſary Suits. 5 | 9 5 | 

From an Obſervation of the peculiar Benefit and Security from Fines, and from the 
Countenance and Encouragement they received from the Courts of Juſtice, Men began to 
engage themſelves, and oblige each other by Covenants to compole their Differences, and 
they were the uſual Expences of adverſary Suits, which being generallly proſecuted with 
Warmth and Animoſity by the Parties litigating, muſt neceffarily involve one or both Parties 
in Difficulties, which ſuch friendly Compoſitions are free from; and the Judges conſidering | 
theſe Agreements as the publick Acts of the Court, allowed them ſome Sanction with their 
own Judgments; and hence they came to be improved into that uſeful and common Aſſu- 
rance which we find to be at this Day, as they ſtand upon the Statutes 4 H. 7. c. 24. and 
the 32 H. 8. | „ | | | „„ 

The Antiquity of Feoffments is before particularly mentioned in the laſt Section; a Fine 
ſeems to be next in Antiquity, for the Reaſons before given. FF 

The Fine was in the Lord's Court; by it all Feudal Right which was in Poſſeſfion, of 


which there are Inſtances in the Times of Heury the 2d and Edward the 2d, and it was called 


a Fine, on Account of a Fine which was paid to the Lord for ſuch Agreement, becauſe it 
transferred the Feudal Right held of the Lord. Gilbert's Tenures 93. „„ | 
And notwithſtanding in ſuch Court all the Right the Tenant had in Poſſeſſion paſſed, yet 
the Right of Action could not be transferred, becauſe that would encourage Maintenance; 
therefore whatever ſuch Grantee could ſeiſe paſſed by this Feudal Conveyance ; but the Right 
of Diſtreſs and of Action did not paſs without Attornment. DDId. 1 5 .” 

The Feoffment conveyed the Feudal Poſſeſſion Coram paribus out of Court; for it was 
neceſſary to convey ſometimes before the Court was held, and then the Poſſeſſion was de- 
livered over Coram paribus; but as there were two Conveyances of Copyhold, one in the 
Lord's Court, and the other to the Cuſtomary Tenants; ſo in Freehold, where the imme- 
diate Grant was to the Feoffee, and not to the Lord, as in Copyhold ; yet they were two 
Sorts of Conveyances ; one by Fine in open Court, the other by Feoffment Coram paribus ; 
the Right only paſſed by Fine, becauſe the Poſſeſſion being in the Grantee, they might well 
ſtay till the next Court to transfer the Right; but where the Poſſeſſion was to be parted 
with, or Service to be done, or Money paid, there the uſual Way was Coram paribus, that 
the Feoffee might not loſe the Profits in the mean Time, or the Pofleflion be delivered before 
the Contract could be compleated. Gib. Ten. 93, 94. | | ; 

Thus it ſtood till ſometime after the Conqueſt ; but the after Kings endeavouring to re- 
trench the Privilege of the great Lords, the firſt in Magna Charta, and after by the Statute 
of Quia emptores terrarum, began to admit of Alienations without Fine to the Lord, and the 
Acts of Court-Baron were only eſteemed to create Notoriety among the Tenants of the Ma- 
nor; from hence Grants in the Lord's Courts were omitted, and the Attornments in pars 
where the only Notorieties of ſuch Grants, no Fine being paid to the Lord; and the King's 
Courts creating a Notoriety all over the Land, the uſual way was to make the Grant in the 
King's Court in this Manner: They uſed to ſuppoſe that the Parties had covenanted to alien; 
and all Writs of Covenants (as being an Action of Concern to the Juſtice of the Kingdom) 


were ſyable only in the King's Court, and by Conſequence this Covenant to alien was ſuable 


there; and the Court being poſſeſſed of the Matter as an adverſary Cauſe, they were admited 
to make all Manner of Agreements touching ſuch Suit depending, and theſe Agreements 
being amicably made by way of Compoſition before the King's Court, it became the Juſtice 
of the King's Court to ſee them performed; and therefore a Scire Facias iſſued to execute the 


Fine, and a Quid juris clamat to the Tenant. bid. 94, 95. 


It was antiently the End bf a Suit; for after there had been ſome Contention about the 
Thing by Suit, the Parties became agreed who ſhould have it, and fo a Fine was levied of 
it, and there was an End of the Matter; and hence it is ſaid to be rufus or Effectus legis, 


becauſe it gives a Man the Fruit or Effect of his Suit. | | ; 
And to this Day therefore a Writ doth always iflue before a Fine can be levied ; and this 


is now one of the common Aſſurances of the Kingdom. 


(c) The Nature, Uſe and Effet of a Fine. 


A Fine is a Record as of great Antiquity, ſo of a high Nature, great Force, ard 


much Credit and Eſteem; and it is now become and ſerves for a formal Conveyance 


4 | PRs of 


Ch. 6. s. Fines. 


— — — 


of Land, and one of the common Aſſurances of the Kingdom; for by this Means a Man 
may convey his Land to another in Fee-ſimple, Fee- tail, for Life or Years, with Reſer va- 
tion of Rent alſo. | „ = | ; 
It is therefore called a Feoffment of Record, for it countervails a Feoffment with Livery 


of Seiſin in the Country, and it concludes all that the Feoffment does, and works further of 


its own Nature. | | | : 
| Ir is for many Purpoſes the beſt and moſt excellent Aſſurance of all others; for by the 
antient Common Law it was ſo high a Bar, and of fo great Force, and of ſo ſtrong a 


Nature in itſelf, that it concluded and barred not only ſuch as were Parties and Privies 


thereto, and their Heirs, but all others of full Age, out of Priſon, of good Memory, and 
within the four Seas, the Day of the Fine levied, if they did not make their Claim within a 
Year and a Day. | | | | | | 
And it is ſtill of that Force, although it be ſomewhat enfeebled by ſome Statutes, that 
either it paſſes all the Right and Intereſt of the Conuſor to the Conuſee, or elſe works by 
way of Extinguiſhment and Eſtoppel, and perpetually bars the Conuſor and his Heirs of all 
preſent and future Right, and Poſlibility of Right, or other Collateral Benefit to the Thing 
whereof the Fine is levied. 
And if it be a Fine with Proclamations, in Time it becomes a perpetual Bar to all others 
alſo that have Right, except they take Care to prevent the Bar by their Claim, Action or 
Entry, within five Years after the Proclamation ended. T0 


And it bars Intails peremptorily, whether the Heir does claim within five Years or not, 


if he makes his Claim by him that levies the Fine. Shep. Touch. 6. cites Stat. of Fines, 
18 E. 1. 1 Co. 3. Plow. 358, 265. | DE. | | 
This is eſteemed a Conveyance of greater Security than a Feoffment, or the Inveſtiture 
by Livery, being not only equivalent to the Notoriety of Livery, but having the conſtant 
and undoubted Credit of a Court of Record to protect and ſupport it; and this further Con- 
venience and Security, that it does not only transfer the Right of the Vendor, and all claim- 
| ing under him, but likewiſe extinguiſhes the Right of others who omit to make their Claim 
in due Time. Le 
A Fine is eſteemed an Aſſurance or Conveyance of the higheſt Nature, and moſt Per- 
fection in the Law, being much of the Quality of a Feoffment with Livery of Seifin exe- 
euted thereupon, but of greater Efficacy, and therefore called a Feoffment upon Record [but 
ſee. before the Diviſion (A)]. by which Lands may be conveyed or transferred from one Per- 
ſon to another in Fee-fmple, Fee-tail, for Life or Years, and thereby Rent may be alſo re- 
ſerved. Brown's Inir. 2. | 


Eſtates may be like wiſe ſettled in the King,. to the Intent that they may be intailed on 


the Crown to the Uſe of the Parties. Or, | 
Eſtates may be ſettled. by Fine in the Family of thoſe who have them in Fee, to continue 
the ſame in the Blood, by Tail general or ſpecial; or, In Strangers, that ſhall purchaſe the 
ſame by Tail general or ſpecial, or in Fee. Did. | 
Eſtates may be alſo granted by Fine for Life or Lives, the Remainder in Tail or in Fee, 
or the Reverſion in Fee. Did. | | | 
Likewiſe Annuities or Rent-Charges may be granted by Fine for Years, for Life, in Tail, 
or in Fee. Did. | | | | | | 
Some have wrote, that there neither is, nor can be provided by the Laws of the Land, 
any greater or more noble Security by which any Perſon may make his Eſtate more ſecure, 


or produce a more ſolemn Teſtimony for the Confirmation of his Eftate, than a Fine levied | 


in the King's Court upon Record; yet it muſt be allowed that in ſome Reſpects a common 
| Recovery exceeds it; for a Fine will bar the Heir in Tail, but not him in Remainder or 
Reverſion, but a Recovery bars them all. Brown of Fines 1. | 

For more concerning the Effects of Fines, vide poſt. where is ſhewn in particular what 
| Perſons are barred by Fines. "I | "TA | 


(D) Of the ſeveral Kinds of Fines. 
F INES are by ſome divided into ſingle or double. 


A fingle Fine is that by which an Eſtate is granted by the Cogniſor to the Cogniſee, Single. 


and nothing is thereby rendered back again by the Cogniſee to the Cogniſor. 


And a double Fine is that which contains a Grant, or Render back again from the Cogniſee Double. 


to the Cogniſor, as of the Land itſelf, or of ſome Rent, Common or other Thing out of it; 


many Times limiting Remainders to Strangers not named in the Writ of Covenant, and 


ſometimes with Reſervation of Rent, Clauſe of Diſtreſs, and Grant of the ſame over. 
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No ſingle or double Fine may be with a Remainder over to any other Perſon not contained 
in it, but it muſt be to the Conuſee and his Heirs only; nor can any Rent be reſerved upon 
a pure Fine ſur Cogniſance de droit come ceo, but upon a Fine of Grant and Render, and upon 
ſur Conceſſit only; nor may it be on a Condition, 5 Co. 38. „„ | 

That by a double Fine, or Fine with Render, almoſt any Kind of Contract about Land 
may be made, and drawn up in Form by a Fine of that Nature. See Weſt. Symb. 2 Part. 


Perk. F. 629. Bro. Fines 108. 
Without Pro- Alſo a Fine is either with 
clamations, executory. | | | | | © 8 
That without Proclamations is termed a Fine at the Common Law, and is levied in ſuch 
Manner as was uſed before 4 H. 7. 24. which ſtill remains of ſuch Force as they were at 
| the Common Law, to diſcontinue the Eſtate of the Cogniſors, if they be executed. _ 
With Procla= That with Proclamations, is termed a Fine according to the Statutes 1 R. 3. 7. 4 I. 7. 24. 
mations. And ſuch a Fine is every Fine (that is pleaded) intended to be, if it be not ſhewed what 
Fine it is. | | | 1 3 . : 
And theſe Fines with Proclamations are the beſt Sort, and moſt uſed; and it is ſaid to 
be in the Election of the Cogniſee to have it with or without Proclamations ; and if there 
be Error in the Proclamations, yet the Fine ſhall be taken as a good Fine at Common Law 
without Proclamations. Fenk. Cent. 6. Caſe 53. 2 Co. Inſt. 519. | | 
A Fine alſo, whether with or without Proclamations, is either executed or executory, 
Executed, Executed is ſuch a Fine as of its own Force giveth a preſent Poſſeſſion (or at leaſt in Law) 
unto the Cogniſee, ſo that he needs no Writ of Habere facias ſeiſinam, or other Means for 
the Execution thereof, but he may enter: Of which Sort is a Fine ſur Cogniſance de droit 
come ceo que il ad de ſon done, which is in Deed the beſt and ſureſt Kind of Fine of all. 
And this Kind of Fine always ſuppoſes a Feoffment or Gift precedent of the ſame 
whereof the Fine is had, which the Fine is to corroborate and ſtrengthen. Ee TY 
Executory is ſuch a Fine as of its own Force does not execute the Poſſeſſion in the Cogniſee; 
and of this Sort is a Fine ſur Cogniſance de droit tantum, when the Party that levies the Fine 
is ſeiſed of the Thing, and he to whom the Fine is levied has no Freehold therein, but it 
paſſeth by the Fine, and a Fine ſur Done, Grant, Releaſe or Confirmation. N 
And if theſe Kinds of Fines be not levied, or ſuch Surrender made unto them that be in 
Poſſeſſion at the Time of the Fines levied, the Cogniſees muſt enter, or have Writs of 
Habere facias ſeiſinam, according to their ſeveral Caſes for the obtaining of their Poſſeſſions. 
But if at the Time of levying ſuch executory Fine, the Party unto whom the Eſtate is 1i- 
mited be in Poſſeſſion of the Lands paſſed, he needs no Writ of Execution to put him in 
Poſſeſſion; for then the Fine will enure by way of Extinguiſhment of Right, and does not 
alter the Eſtate or Poſſeſſion of the Cogniſee, however, perhaps, it betters it. The Fine fur 
Conuſance de droit tantum alſo ſerves ſometimes to make a Surrender, and then it is therein 
\ recited that the Conuſor has an Eſtate for Life, and the Conuſee the Reverſion ; and ſome- 
times it ſerves to grant a Reverſion, and then the particular Eſtate is recited to be in another; 
and that the Conuſor wills that the other ſhall have the Reverſion, or that the Land ſhall 
remain to the other after the particular Eſtate ſpent. OE | 
And by ſome Fines are divided into four Kinds: 
1. A Fine ſur Cogniſance de droit come ceo, Sc. 
2. A Fine ſur Done, Grant & Render. 
3. A Fine ſur Cogniſance de droit tantum. 
4. A Fine ſur Conceſſit. 3 | NV | 
But in Fact, there are but two Sorts of Fines for the Aſſurance of Lands, in a ſtrict 
Senſe, viz. | | | . | 
1. A Fine ſur Cogniſance de droit, 
And 2. Fine ſur Conceffit. | 3% Eb 
Theſe are ſimple and unmixed, and of which all the other Kinds are formed. 
Theſe two ſimple Kinds of Fines are branched out into fix Diviſions or Sorts, ſimple or 
compound, viz. 55 55 „ . N | 
1. A Fine ſur Cogniſans de droit, come ceo que le Cogniſee ad del done de Cogniſor. 
2. Sur Cogniſans de droit tantum, ove Grant ou Conceſſilt. _ SS 
3. Sur Cogniſans de droit, ove Releaſe. 
4. Sur Cog ni ſans de droit, ove Grant & Render. 
5. Sur Conceſſit tantum. | 5 
6. Sur Conceſſit & Reddidit. 5 a : | Cn og. 
From whence it appears that a Fine ſur Cogniſans de droit is divided into four Branches, 
and the Fine ſur Conceſſit into two. . = Ds 


Proclamations, or without Proclamations, and executed or 


Executory. 


F irſt, 
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Form of the Stat. 4 H. 7. c. 24. 


Firſt, Of a Fine ſur Cogniſance de droit come ceo, &c. 


A Fine fur Cogniſance de droit come ceo que il ad de ſon done, ſingle, is the principal, beſt | 


and ſureſt Kind of Fine; it is ſaid to be executed, becauſe of its own Force it gives preſent 
Poſſeſſion (atleaſt in Law) to the Cogniſee, ſo that he needs no Writ of Habere facias ſeiſinam, 


or other Means for the Execution thereof; for it admits the Poſſeſſion of the Lands of which 
the Fine is levied to paſs by the Fine, ſo that the Cogniſee may enter, for that the Eſtate is 


thereby (in Law) in the Cogniſee; that is to ſay, to ſuch Uſes as are declared in the Deed 


to lead the Uſe thereof ; for this is a general Maxim, that unleſs it be declared by Deed, 
or otherwiſe, to what Uſe the Fine was levied, ſuch Fine ſhall be and enure to the Uſe of 


the Cogniſor that levied the ſame, The Fine is levied with Proclamations, according to the 
If Rent be reſerved upon this Sort of Fine, it is void. | = 
Leſſee for Years died Inteſtate, and afterwards a Fine with Proclamations was levied of 
the Lands held by this Leaſe, and the Conuſee, and thoſe claiming under him, enjoyed it 


under this Fine above fifty Years; and then he who had the Right of Adminiſtration to the 


firſt Leſſee, ſuppoſing that the Term for Years was not bound by this Fine, becauſe it was 


not a Freehold or Inheritance, and by Conſequence not within the Stat. 4 H. 7. took out 
Adminiſtration; and two of the Judges held, that he had a good Title, but one of them 
after wards altered his Opinion; and he with the Ch. Juſt. Anderſon held, that the Statute did 


extend to bind the Right of a Term for Years, if the Leſſee was in Poſſeſſion before the 


Fine levied. Golſ. 171. 


If J. and B. his Wife levy a Fine to A. in Fee, ſur Cogniſance de droit come ceo, Ec. and 


then 4. renders to 7. for Life without impeachment of Waſte, the Remainder to B, his 
Wife for Term of her Life, the Remainder to F. and his Heirs; this is good. Bro. Fines 


— 
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B. G. who was a Debtor to the Queen; covenanted to convey Lands to the Lord Trea- 


ſurer, Sc. to the Uſe of the ſaid B. G. and his Heirs, until Default of Payment, &c. and 
after ſuch Default to the Uſe of the Queen, her Heirs and Succeſſors, until the Debt ſhould 


be paid out of the Profits, Sc. and after the Debt paid, then to the ſaid B. G. his Heirs 
and Aſſigns for ever; and he levied a Fine to the aforeſaid Uſes, and afterwards he bar- 


gained and ſold the Lands to another; the Debt was not paid; the Queen ſeiſed the Lands, 
and granted them to R. W. guouſque the Debt ſhould be paid, and afterwards it was paid 
by Perception of the Profits; adjudged that notwithſtanding the Bargain and Sale made by 


B. G. he ſhould have his Lands again, becauſe at that very Time when he made it he had 
an Eſtate, but it was determinable upon Non- payment of the Debt, and after the Debt paid, 
then a new Eſtate was limited to him, (viz.) an abſolute Fee-ſimple to him and his Heirs; 


ſo that by the Bargain and Sale the determinable Fee-ſimple paſſed, and the abſolute Fee 


could not, becauſe it was not then in Being, for that was to ariſe upon the Payment of the 
Debt, which was not paid at the Time of the Bargain and Sale; but if the Conveyance had 
been by Fine or Feoffment inſtead of the Bargain and Sale, then this Poſſibility of an abſo- 


tute Fee had paſſed to the Vendee by the forcible Operation of ſuch Conveyances. Leon. 33. 
Huſband and Wife, ſeiſed of a Rent-Charge in Fee in Right of the Wife, levied a Fine 


of it to two Conuſees, and to the Heirs of one of them, to the Uſe of both of them and 
their Heirs for ever; adjudged that they were two Jointenants of the Rent, for otherwiſe 
there would be a Fraction of the Eſtate, (viz.) one would be in by the Common Law, and 


the other by the Statute of Uſes. Att. 112. — 4 3 
In a fpecial Verdict in Ejectment the Caſe was, There is a Pariſh called Ribton, and a Place, 


Vill called R:4ton, but not co-extenſive with the Pariſh; Tenant in Tail bargained and ſold 
his Lands in the Pariſh, but out of the Vill, and covenanted to levy a Fine, and ſuffer a 
Recovery to the Uſes in the Deed of the Land in the Pariſh, which was afterwards ſuffered 
of the Lands in Ribton; and the Queſtion was, whether the Lands in the Pariſh did paſs or 

not, It was argued that it did not, becauſe where a Place is named in a Recovery, (as in this 


Caſe Ribton was named) it ſhall be intended a Vill; and though it appears by this Deed that 


the Lands in the Pariſh ſhould paſs, yet that Intention ſhall not carry the Words farther than 
they are contained in the Record; and though the Deed, the Fine and Recovery make but 
one Conveyance, yet each has its ſeveral Effect; but adjudged that ſince common Recove- 
| ries are become the common Aſſurances of Mens Eſtates, they ſhall have a favourable Con- 
ſtruction; but this Caſe was the ſtronger, becauſe the Jury found that the Tenant in Tail 
had no Lands in the Vill, therefore this Recovery would be void if it did not paſs the Lands 


in the Pariſh, 2 Vent. 31. Med. 78. Vent. 143. 2 Mod. 333. See Cro. Fac. 120, 
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The Bargainor by Deed of Bargain and Sale conveyed the Reverſion of certain Lands in 
Whitchurch and Goring, to one Libb and his Heirs, after a Term for Years then in Being, 
and before the Inrolment he levied a Fine of the ſame Lands to the fame Libb and his Heirs; 
and after the Fine was levied, the Deed of Bargain and Sale was inrolled, purſuant to the 
Statute, within the ſix Months; adjudged that though the Deed was delivered before the 
Fine was levied, yet Libb the Conuſee ſhall be in by the Fine, and not by the Deed, becauſe 
the Fee · ſimple paſſed to him by the Fine, and ſhall not afterwards be deveſted out of him 
by the Inrolment, ſince it was abſolutely eſtabliſhed in him by the Fine; it is true the In- 
rolment ſhall relate to the Delivery of the Deed, but that is to prevent and protect the 
Eſtate from all intermediate Incumbrances, but never to deveſt any Eſtate lawfully ſettled 

in the Bargainee before that Time. 4 Co. 70. And. 285. Cro. Eliz. 917. Moor 337. 
Yelv. 124 Ow. 70. | | | 

Leſſee for Years aſſigned over his Leaſe to another in Truſt for himſelf, and afterwards 
purchaſed the Inheritance; then he levied a Fine with Proclamations, and the Truſtee did 
not claim the Leaſe within five. Years; adjudged that by this Fine and Non-claim the Intereſt 
of the Leſſee was barred though he had the Poſſeſſion only under the Truſtee, for the Tru 
is included in the Fine. Cro. Car. 77. f | 

Bar. Tenant for Life, Reverſion in Fee to an Ideot, whoſe Uncle levied a Fine with Procla- 
mations, and having Iſſue R. who had Iſſue B. S. he died, and afterwards the Ideot died with- 
out Iffue, and then B. G. entered as Heir to him; it was adjudged that he might, and that 
he was not barred by the Fine of his Grandfather ; for though there was a Neceſſity of naming 
him in deriving the Deſcent of the Inheritance to B. G. his Grandſon, who was Son and Heir 
of R. who was the Son and Heir of the Grandfather, who was Uncle and Heir of the Ideot, 
who was laſt ſeiſed of the Inheritance; yet this was not a naming him by way of a Title but 
by way of Pedigree; for he made no Claim from him, but from the Ideot who was laſt 
ſeiſed, Sc. Cro. Car. 514. March 94. V. Jones 456. | | 
Tenant for Life, Remainder to the Heirs Male of his Body, Reverſion in Fee to the 
elder Brother of the Tenant for Lifez he levied a Fine with Warranty to B. G. and after- 
wards died without Iſſue Male, leaving Iſſue only one Daughter, then the elder Brother 
died without Iſſue; adjudged that this Fine and Warranty ſhall make a Diſcontinuance of 
the Fee, and deveſt him in the Reverſion of it in whom it was placed, and gain a new Eſtate 
and Fee to the Cogniſor, upon which the Fine and Warranty ſhall enure, and by Conſequence 


15 bar the Daughter; for the Warranty did not immediately deſcend upon her, but upon the 


elder Brother, who had the Right in Reverſion; yet when he died without Iſſue, it then 
deſcended on her as Heir to her Uncle, and by Conſequence ſhe is barred by the Fine. Cro. 
Car. 111. | | | 
Tenant for Life, Remainder for Life to his Brother, Remainder in Tail to. their Nephew : 
The two Brothers intending to bar this Intail to. their Nephew, one of them, who was the 
Tenant for Life, made a Leaſe for Years of the Lands, and agreed with the Leſſee that 
he ſhould make a Feoffment, who did it accordingly ; afterwards both the Brothers releaſed 
to the Feoffee with Warranty, both which Warranties deſcended upon their Nephew, who 
was their Heir, and alſo a Remainder Man in Tail ; but adjudged that both the Warranties 
commenced by Diſſeiſin, becauſe the Feoffment was made by Covin; then it was moved, 
that if the Nephew, not knowing of this Diſſeiſin, had levied a Fine to a Stranger, whether 
that ſhould bar his Right, and enure to the Benefit of the Diſſeiſor; and adjudged that it 
ſhould not, but it ſhould enure to the Benefit of the Cogniſor, that is to his own Benefit, 
for otherwiſe a Diſſeiſin being made in a ſecret Manner, might be a Means to diſinherit any 
one who ſhould levy a Fine for the Benefit of himſelf, or of his Wife and Children. Cro. 
Car. 347. | | 5 
A Fine ſur Conuſance de droit come ceo que il ad de ſon done, generally implies that a Fee- 
ſimple paſſes thereby : But it is only ſo by Implication, and therefore there is no Repug- 
nancy to limit an Eſtate for Life, &c. to the Conuſee; for the Generality of the precedent 
Donation. may be thereby expreſſed to be for Life only, or in Tail : And the general Intend- 
ment of the Conuſance may be qualified by an expreſs Limitation. Vide 41 Ed. 3. 14. 

Co. Lit. 9. 5. Salk, 340, 341. 725 . | | | 
Tenant in Tail of Lands called Efors, levied a Fine of Lands in Eſtlington and Efton, 
whereas the Lands called Eſtons lay in another Pariſh; adjudged that the Lands called E/fons 
did paſs, though the Pariſh in which they lay was not named, becauſe this being an amicable 
Aſſurance, would paſs Lands in a Lieu Conus. Godb. 440. 158 | | 
There were two Towns A. and B. in one Pariſh, likewiſe called B. a Fine was levied of 
Lands in B. not diſtinguiſhing the Town of B. from the Pariſh of B. and whether the Lands 
in A. ſhould paſs, was the Queſtion ; adjudged they ſhould not, for both 4. and B. were 
diſtinct Towns; and though the Pariſh of B. might comprehend both, yet the Lands in A. 
| 4 Rs | | | 35 ſhall 
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ſhall not be compriſed in the Fine levied of Lands in B. generally, unleſs A. had been an 
Hamlet of B. and the Fine had been levied of Lands in the Pariſh of B. and then th 


Where the Cogniſor is to paſs the Manor of D. to B. the Cogniſee, by a Fine ex 
and he levy a Fine to him by the Name of the Manor of D. and of ſo many Acres of 


in Dale and Sale, being the Towns in which the Manor lieth, and afterwards the Cogniſor 


purchaſed other Lands in theſe Towns, the Fine ſhall not be executed of the new purchaſed 
Lands, bur ſhall extend only to thele Lands which he had an Intent and Power to paſs. 
Poph. 104. | | | | 2 

Leaſe for Years to commence after the End and Determination of a former Leaſe then in 
Being; the firſt Leaſe ended, the ſecond Leſſee did not enter, but he in Reverſion did, and 


| afterwards levied a Fine with Proclamations, and the five Years paſſed without Entry or 
Claim of the ſecond Leſſee; adjudged that he was barred now by this Fine, and bound by 

the Stat. 4 H. 7. tor that Statute mentions Intereſt to be barred by Fines, and the Leſſee in 
the principal Caſe had an Intereſt in the Lands. 5 Co. 123. | 


Secondly, Of a Fine ſur Conceſſit. 


A Fine ſur Conceſſit is where the Cogniſor is ſeiſed of the Lands contained therein, whereof 
the Cognilee has no Freehold, but it paſſes by the Fine. | | 

This Fine is ſaid to be executory, fo that the Cogniſee or Cogniſees therein mult enter, or 
have a Writ of Habere facias ſeifnam, according to their ſeveral Caſes, for the obtaining the 
Poſſeſſion, if the Parties to whom the Eſtate is limited at the Time of levying ſuch Fine be 
not in Poſſeſſion of the Thing granted; but if they be in Poſſeſſion at fuch Time, there 


_ needs not any ſuch Writ, or any Execution of the ſaid Fine to put them in Poſſeſſion, for 


then the Fine will enure by way of Extingiſhment of Right, and does not alter the Eſtate or 
Right of the Cogniſee, however perhaps it may better it. | 
If a Tenant in Tail levies a Fine ſur Conceſſit for Life with Proclamations, and the Tenant 
for Life dies; in this Caſe the Bar of the Fine is determined. Moor, Caſe 1026. 5 
In a ſpecial Verdict in Eje&ment the Caſe was, the Huſband being ſeiſed in Right of his 
Wife of a Reverſion in Fee expectant upon the Determination of a Term for Years, ſettled 


the Tenements to the Uſe of his Wife Bridget for Life, Remainder to Francis Lee, an Infant, 
and Elizabeth his Wife, and the Heirs of Francis and Elizabeth to be begotten, Remainder 
to the Huſband for Liſe, Remainder to the right Heirs of his Wife Bridget; afterwards the 
Hufband and Bridge! his Wife, by Fine ſur Concefſit, did grant the faid Tenements & totum 
E quicquid babent therein ad lerminum vitæ ipſorum Willielmi (the Huſband) & Brigitte & 


eorum dtutius vtventis, Sc. with Warranty, and this was in Truſt for the Purchaſor of the In- 


heritance; the Leſſee for Years attorned, and afterwards in the ſame Term the Father of 


Francis Leigh, and William and Bridget his Wife, levied a Fine ſur Cogniſance de droit to the 
Earl of Saliſbury the Purchaſer ; this Warranty of the Father deſcended on Thomas Leigh, who 
was the Son and Heir of Francis, who was the Son and Heir of him who entered into this 
Warranty; and the Queſtion was, whether he was barred by it; and this depended upon the 


Operation of the Fine ſur Conceffit, for if it enured as a Grant of the Eſtate in Poſſeſſion of 


William the Huſband and Bridget his Wife, then it diſplaces the Remainder to Francis and 
makes Room for the Warranty to bar; but if it paſſes only the Eſtate of Bridget, the Wife 


in Poſſeſſion, and the Remainder of William for Life, only as a Remainder, and not in Poſ- 


ſeſſion, then it doth not deveſt the Eſtate of Francis in Tail, and fo it is not barred by the 
Warranty: The Court inclined, that it paſſed the Whole of William and Bridget in Poſſeſſion, 


and not by Fractions. 2 Lev. 1154. 


Tenant for Life, Remainder in Tail, he in Remainder levied a Fine to the Tenant for Life, 
and to her Huſband ſur Concęſſit tenementa, Sc. to him and his Wife for the Life of the Wife, 
and after Proclamations made, the Conuſor died; adjudged this Fine was no Diſcontinuance 


to bar the Eſtate-tail but only during the Life of the Tenant for Life; and after that is de- 


termined, the Eſtate-tail is neither barred nor altered. Cro. Fac. 40. Moor 747. 
A Fine fur Conceſſit has always been taken to be the moſt harmleſs (and of leſs Operation 


in the Law) than any other, and compared only to a Grant of Totum ftatum ſuum & quicquid 


baker, Sc. by which no more is granted than what the Conuſor had at the Time of the 
Grant, and conſequently that it ſhall not work a Diſſeiſin (to a third Perfon). Alſo that no 
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more ſhall paſs by ſuch a Fine than what Jawfully may (without Prejudice to another); and 
rather than it ſhall be conſtrued to work a Wrong, the Eſtate ſhall paſs by Fractions, and the 
ſeveral Intereſts remain ſeparate notwithſtanding ſuch Fine. 2 Med. 112. | 

Indeed there is a Fine ſur Conceſſit which expreſſes no Eſtate of the Grantor, and this is pro- 


perly levied by Tenant in Fee or in Tail, (and paſſes the whole Eſtate, Sc.) but when parti- 


cular Tenants paſs over their ſeveral Eſtates by ſuch Fine, they generally grant Totum, Ec. 
guicguid habent in Tenementis predittis, not expreſſing what particular Eſtates they have there- 


in. bid. | | 
Note; When this Fine was firſt invented, the Judges in thoſe Days looked upon the Words 


Quicguid habent, &c. to be inſignificant; and therefore 17 Ed. 3. 66. they were rejected, 
where two Huſbands and their Wives levied ſuch a Fine with thoſe Words; and the Judge 
would not paſs it, becauſe it the Parties had nothing in the Land, nothing paſſed by ſuch 


Fine. Vide 44 Ed. 3. 36, &c. accord. Sc. 2 Mod. 110, 111, 112, Cc. 
Thirdly, Of a Fine ſur Conceſſit tantum. 


A Fine ſur Conceſſit tantum, is to transfer an Eſtate for Life or Years from one Perſon or 


more to another, or to ſeveral Perſons with or without Impeachment of Waſte, if the Eftate | 


be granted for Life or Lives. 
Fourthly, Of a Fine ſur Conceſſit & Reddidit. 


A Fine ſur Conceſſit & Reddidit, is of the very Nature of a Fine ſur Conceſſit tantum, only 
it differs in Form; of which ſee the ſecond Volume of this Work. | GA 


2 ifthly, Of a Fine ſur Cogniſance de droit tantum. 


A Fine ſur Cogniſance de droit tentum, is alſo ſaid to be executory, and much of the Na- 
ture of a Fine ſur Conceſſit ;, it is uſed commonly to paſs a Reverſion, and then it is expreſſed 


by ſuch Fine that the particular Eſtate is in another, and that the Cogniſor willeth that the 
Cogniſce ſhall have the Reverſion, or that the Land ſhall remain to him after the particular 


Eſtate ſpent. | | | 
And ſometimes it is uſed by Tenant for Life to make a Releaſe (in the Nature of a Sur- 


render) to him in Reverſion, but not by the Word Surrender; for it is ſaid a particular Te- 


nant, as for Life, cannot ſurrender his Term to him in Reverſion or Remainder by Fine, but 
he may grant and releaſe to him by Fine. 44 Ed. 3. 36. 3 Co. 86. Dyer 216. Plow, 


268. : 


A Fine upon a Leaſe, as it ſeems, may not enure to an Uſe, that is, it may not be in- 


tended to the Uſe of any other but to him to whom it is levied, unleſs an Uſe be expreſſed in 


the Fine, or in another Deed; and if a Diſſeiſor be, and the Diſſeiſee levies a Fine upon a 
Releaſe, thereby the Right is gone, and a Stranger may levy ſuch Fine to Tenant for Life, 


and it ſhall be no Forfeiture of his Eſtate. 3 Leon. 36, 37. 3 Co. Inft. 36. 
A Fine upon a Releaſe may not enure to an Uſe. 3 Co. Inſt. 36. | 
Sixthly, Of a Fine ſur Cogniſans de droit tantum, ove Grant ou Conceffic, 


A Fine ſur Cogniſans de droit tantum, ove Grant ou Conceſſit, ſometimes called a Fine ſur 


Done, Grant, is partly of the Nature of a Fine ſur Cogniſans de droit, and partly of the Na- 


ture of a Fine ſur Conceſſit, only it is levied without Proclamations, and executory by Writ of 


Habere facias ſeiſinam, as a Fine ſur Conceſſit is. | | | 
It is ſometimes uſed by Tenant for Lite to ſurrender his or her Eſtate to him or them in 
the Reverſion or Remainder; or to grant the Reverſion after the Death of Tenant for Life. 
It may alſo be expreſſed in ſuch Fine that the particular Eſtate is in another Perſon, whom 
the Recogniſor is willing to have the Reverſion or the Remainder thereof, Pr 


Seventhly, Of a Fine ſur Done, Grant & Render. 


A Fine ſier Done, Grant & Render, is that which is called a double Fine, as is before 
obſerved, being in a Manner two Fines, (that is to ſay) a Fine ſur Cogniſance de droit come 


ceo, and a Fine ſur Conceſſit, both formed into one, whereby the Cogniſee after a Releaſe 


and Warranty made to him by the Cogniſor of the Lands contained therein, doth grant and 


render back to the Cogaiſor the Lands, Sc. or ſome Part thereof, and many Times limiting 
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thereby Rem and ers to Perſons that are Strangers, and not named in the Writ of 333 
This Fine is partly executed, partly executory, and as to the firſt Part of it, is altogether of 


the ſame Nature with a Fine far Cogniſance de droit come ceo; but as to the ſecond Parr, con- 


taining a Grant and Render back (as aforeſaid), it is taken in Law to be rather a private 


Conveyance or Charter between Party and Party, and not as a Writ of Judgment upon Re- 


cord. 
This Render is ſometimes of the whole Fee, and ſometimes of a particular Eſtate with 


Remainder. or Remainders over, or the Reverſion; and ſometimes with Reſervations of 
Rents with Diſtreſs, and ſometimes with a Grant thereof over by the ſame Fine. 

Note; A Render mult be made upon a Come ceo ſur Releaſe, or other Fine executed. 

A Fine was levied of an Advowſon ſur Cogniſance de droit tantum, with a Grant and Ren- 
der of the next Preſentation to the Conuſor, and of the ſecond Gras to the Conulce, 


and fo to preſent by Turns; and this was held good. 9 Eliz. Dyer 25 


Aſſiſe for a Rent-Charge, in which the Caſe was thus, viz. Huſband = Wife were ſeiſed 
of two Manors, and they by Fine conveyed the ſame (inter alia) to the Conuſee, by the 
Name of two Manors, Sc. and he by the ſame Fine rendered back to them an yearly Rent 
of 501. and to the Heirs of the Wife, and alſo rendered the two Manors to them for their 
Lives, Remainder over in Tail; the Huſband and Wife died, the Rent deſcended to the 


| Plaintiff as Son and Heir to the Wife, and he had Judgment in the Aſſiſe; and upon a Writ 


of Error brought, the Error aſſigned was, that the Fine was pleaded of the two Manors (inter 
alia), by which it may be reaſonably intended that other Lands paſſed beſides the Manors, 
and therefore the Aſſiſe brought againſt him alone, who was Tenant of the Manors, is not 


good, becauſe all the Tenants of the Land ought to be named; this was adjudged a material 


Exception ; the ſecond Error was that the Grant of the Rent was void, becauſe the Land was 


granted at the ſame Time, and to the ſame Perſon, and the Grantee cannot have both; but 
as to this it was adjudged, that the Law ſhall marſhal it ſo as to make the Grant of both to 


be good; for in the firſt Place the Rent ſhall paſs, and then it ſhall be as a Purchaſe of the 


Remainder of the Land in Fee, which ſhall not extinguiſh the Rent. Cro. Eliz. 226. 


If a Grant and Render in a Fine of Land be immediately, i» Primo gradu, to one that is 


no Party to the Writ, this is not good, but immediately, or in ſecundo gradu, Sc. ſuch a one 


may take; as if two levy a Fine, and the Grant and Render back again is to one of them 


only, this is good enough. 2 Co. Inſt. 514. 


So if a Writ of Covenant be brought by A. ana B. of the Manor of D. and B. levied a a 
Fine to A. Come ceo, Ac. in this Caſe A. may grant or render the ſame to B. for Life, or in 
Tail, the Remainder to F. in Fee ; and this is good as in a Deed by Way of Remainder. 
2 Toft 514. Bro. Fines 111, 117, 118. 

I. H. was ſeiſed in Fee, as Heir on the Part of his Mother, and he and his Wife eie 4 


Fine to V. R. and L. R. with Warranty, and then by the ſame Fine did grant and render the 


ſame Lands to the Huſband and Wife in Tail, Remainder to the Heirs of the Huſband; 


they both died without Iſſue; adjudged that the Conuſees had once the Eſtate in them, and 
that the Fine and Render was a Conveyance at Common Law; and if ſo, then the Render 


made the Conuſor a new Purchaſor, and by Conſequence the Lands ſhall go to the Heir of 


the Part of the Father. Salk. 337. 
The Render of a Rent (if any be) muſt be to one of the Parties to the Fine, and not to a 


Stranger. Dyer 63, bg. 2 Co. 69. in Lord Cromwell's Caſe, 


A Man may not reſerve to himſelf a leſs Eſtate by way of Remainder than the Fee; as if 
A. levies a Fine of his Land to B. and B, re-grants and renders it to A. for Life, this will be 
void. 14 H. 4. 31. 34 Ed. 4. 36. Dyer 33, 34, 69. 

There may not be a Condition or Clauſe of Re- entry for Non. payment of Rent inſerted | in 
this Kind of Contract ; and yet ſome hold, that a Fine levied to one in Tail, upon a Condi- 
tion, way a Remainder over, is good. Co. 76. 6 Co. 33. 2 Co. 69. in Crommwvell's Cale. 


Dyer 33, 69. See 27 H. 8. 84. Plow. 34. 24 E. 3. 62. 


Whereby it ſeems a Fi ine may be levied to one upon Condition, with der but not 
with Re- entry. 

Tn Replevin the Caſe upon the Pleadings was, a Feoffment was made, rendring 3 l. per 
Ann. Rent, with a Clauſe of Diſtreſs, and the Feoffor covenanted to make à further Aſſu- 
rance of the Land; afterwards he levied a Fine to the Feoffee, with a Render of. 3 J. Rent; 


_ adjudged that he might avow for the old Rent upon the Feoffment notwithſtanding the Fine; 


and that the Render is not a Grant of new Rent, but a Confirmation of the old. Moor 298. 
A Fine upon a Grant and Render was levied in the Reign of Ed. 4. and a Scire Facias 


brought, and Judgment given, and a Writ of Seiſin awarded, but not executed; afterwards. 
another Fine /ur Cogniſance 4 droit come ceo was levied of the ſame Lands, and five Years 


paſſed, 


paſſed, and the Writ of Seiſin of the firſt Fine being not executed, another Scire Facias was 
now brought to execute it, to which Scire Pacias the Fine ſur Cogniſance de droit was pleaded 
in Bar; and the Queſtion was, whether it ſhould bar it, or not; it was inſiſted that it ſhould 
not, becauſe the firſt Fine was executory, and in Cuſtodia Legis, by which it is preſerved, 
and a Fine ſur Cogniſance cannot affect a Thing executory, for the Eftate ought to turned into 
a Right, otherwiſe it cannot be barred by ſuch Fine; but the Eftate of him in this firſt Fine 
js not turned into a Right by the ſecond Fine, and by Confequence not barred ; befides the 
Stat. 4 H. 7. is a general Law, and in the Affirmative, and therefore ſhall not take away the 
Statute of William the 2d, which gives the Scire Facias; but the Court inclined, that the 
ſecond Fine, and five Years paſſing, was 4 Bar to the firſt Fine not being executed. March 
194. 5 55 
"A Render of a Concord may not be of any other Thing than what is in the Writ of Cove- 
nant, unleſs it be of a Rent, or Common iſſuing out of it. 18 E. 4. 12. | | 
But a Fine may be (as hath been ſaid) with a Render back again of fome Eſtate in the 
5 ſame Land that paſſeth by the Fine, or ſome Rent out of it; ſo that in this Kind of Fine 
| there may be a Reſervation of Rent, a Clauſe of Diſtreſs, or Nomine pænæ, and a Warranty; 
8 and therefore if A. levy a Fine to B. ſur Cogniſance de droit come ceo, &c. and B. by the ſame 
1 Concord grants and renders the Land back again to A. for Life, without Impeachment of 
| Waſte, the Remainder to C. the Wife of A. for her Life, the Remainder to A. and his Heirs, 
this is a good Concord, and by this Deviſe a Jointure may be, and is oftentimes made for a 
Woman. ED | 
In Replevin the Caſe was, B. and G. levied a Fine of the Place where, &c. fur Conuſance de 
droit come ceo, and the Conuſee by the ſame Fine rendered back the Lands to B. in Tail, re- 
ſerving a Rent to himſelf; and alfo that if the Tenant in Fail ſhould die without Iſſue, then 
the Lands ſhould remain to G. the other Conuſor in Fee; afterwards B. the Tenant in Tail 
1. | died without Iſſue; it was a Queſtion, whether the Rent and the Reverſion paſſed, it being 
Ws: by one Fine; and adjudged that beth did paſs, and that it ſhould enure as ſeveral Fines; | 
1 but where a Gift is made in Tail, rendring Rent to the Donor, the Remainder over in Fee; 
Wt? this being a Deed is good Reſervation of the Rent, and the Remainder only without the Rent 
pit; | Mall go to him to whom it is limited over. Cro. Elix. 727. | 5 ED 
And a Leaſe for Life or Years may be made by Fine with a Render. The Leſſee muſt 
acknowledge the Land to be the Right of the Leſſor that is ſeiſed of the Land, as that, &c. 
{+ 5.88 and then the Leſſor muſt grant and render the ſame back to the Leſſee (that is Conuſor in the 
10455 Fine) for Life, or for a certain Number of Years, (as the Agreement ts) referving Rent 
with Clauſe of Diſtreſs; and this is a good Fine and a common Deviſe for this Purpoſe; but 
if the Leſſor be Tenant in Tail, it ſeems this Kind of Fine will not bind the Iſſue in Tail. 
And yet if a Tenant in Tail and N. do by Fine acknowledge the Land to be the Right of 
a Stranger, as that, Sc. and then the Stranger (that is the Cogniſee) doth grant and render 
the Reverfion to the Tenant in Tail; this will be a good Fine to bar the Iſſue in Tail alſo, 
and will likewiſe paſs the Rent and Reverſion to the Tenant in Tail alſo. Bro. Fines 118. 
6 Co. 33. Co. 76. pl. 435. Dyer 279. Perk. F. 629. | | 
To have a Leaſe for Years to bind a Tenant in Tail: The Tenant in Tail and the Leſſee 
did acknowledge the Tenements to be the Right of one A. a Stranger, who did grant and 
1 render the fame Fine to the Leſſee for Years, the Remainder to the Leſſor and his Heirs; 
: this was with Proclamations ; this is a good Leaſe to bar the Iſſue in Tail. 44 E. 3. 45. | 
þ | Huſband and Wife levied a Fine to the Conuſee, who by the ſame Fine granted and ren- 
3 dered to them and to the Heirs of the Huſband, and rendered other Part of the Lands to 
| the Wife in Tail, Remainder over; now there being a plain Variance in this Cafe, for after 
| the Whole was rendered to the Huſband in Fee, then Part to the Wife in Tail; the Heir of 
1 the Huſband brought a Writ of Error, and aſſigned this Variance for Error; but adjudged 
1 that there is no Occaſion of a preciſe Form in a Render upon a Fine, becauſe it is only an 
| | amicable Aſſurance upon Record. 5 Co. 38. . | 
= Adjudged that where the King is Tenant in Tail by the Gift of any of his Anceſtors, being 
1 Subjects, he may upon a Fine by Grant and Render bar the Eſtate- tail; but in ſuch Caſe it 
would be neceſſary for the Conufee to have likewiſe a Grant from the King by expreſs Words 
| to enter upon the Lands, becauſe the Fine upon a Grant and Render being only executory, it. 
| may be a Queſtion, whether the Conuſee may enter upon the Poſſeſſions of the King without 
13 ſuch a Grant. 7 Co. 32. | = | | | 
ne By a Fine with a Render a Leaſe for Years may be made thus alſo : If one that is Tenant in 
Ub Fail within the 11th of Henry 7. accept of a Fine ſur Cogniſance de droit come ceo, &c. and 
F h then by the fame Fine render back the Land to the Cogniſor for one hundred Years; this 
11 will be a Diſcontinuance, and bind the Iſſue by this Statute. 2 Leon. Cafe 206. . 


H. ſeiſed 


C ME. #4 TR 
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a. ſeiſed in Fee as Heir of the Part of his Mother, 3 with his Wife levied a Fine 
to A. and B. with Warranty; and A. and B. by the ſame Fine did grant and render the 
Lands to the Huſband and Wife in Tail, Remainder to the Heirs of the Huſband : The 
Huſband and Wife die ſexs Iſſue; and the Queſtion was, whether the Heir à parte paterna, 
or a parte materna, ſhould take the Lands by this Fine? It was argued, a parte materna, 


that the Seiſin of the Conuſee is fictitious ; for if the Conuſee were Tenant for Years, the 


Term would not thereby be extinguiſhed ; and that he is like to a Surrendree of a Copy- 
hold, nothing but a mere Inſtrument z and therefore that nothing was altered by the Fine, 
but that the Uſe and Eſtate remained as before. But on the other Side it was faid, that the 
Conuſee could not render if he had not the Eſtate in him; and that the Render was a Re- 
enfeoffment; and of that Opinion was the Court, who held, that the Eſtate was (by this 
Fine) once put in the Conuſee, and the Fine and Render is a Conveyance at Common Law, 


and the Render makes the Conuſor a new Purchaſor as much as a Feoffment and Re-enfeoff- 


ment at Common Law. Salk. 337- 


(E) Of the Parts of a Fine. 


HERE are five eſſential Parts of a Fi ine, VIZ. 
1. The Original Writ againſt the Cogniſor. | 
2. The Compoſition or King's Licence to ene the Lands contained in the Writ of Covenant. 


3. The Concord. 


4. The Note of the Fine. 
5. The Foot of the Fine. 
6. And to o this may be added a ſixth Part, if the Fine be | to be levied with Proclamations. | 


Firſt, As lo the Originel Writ. 


The IWrit of Covenant is the uſual original Writ, taken out by the Cognilce or Cogniſees 
againſt the Cogniſor or Cogniſors to the Fine, for without an Original a Fine cannot be 


| Jevied ; yet a Fine may be levied upon any Writ of Right, or other Writ whereby Land i is 
demanded or recovered. It begins thus: 


Midd. Command A. B. that juſtly, &c. he perform, &c. to D. the Covenant, &c. 

A Writ of Covenant lies properly upon a Covenant in the Realty, where one by Deed 
grants to another, to acknowledge unto him by Fine, certain Lands or Tenements to bim 
and his Heirs; in which Caſe the Grantee ſhall have a Writ of Covenant againſt the Grantor 
to levy a Fine of thoſe Lands. 

This Writ of Covenant is now become the only Original now uſed to ground a Fine upon, 


| tho? a Fine may yet be levied upon a Quid juris clamat, Per que ſervitia, De Rationabilibus 


diviſis, Warrantia Cbartæ, or upon any Writ of Right, or other Writ whereby Lands, Te- 
nements or other Hereditaments are demanded, or may be recovered i in a real Action, but 


the Uſe or theſe Writs are chiefly A 


| Secondly, As to the Compoſition or King's Licence. 


| 2 be Compoſition or King's Licence to alien the Land, for which the King has a Fine or 
Sum of Money, which is called the King's Silver. 


For this is properly that Money which is due to the King! in the Court of Common Pleas, 


in Reſpect of a Licence there granted to any Man for paſſing a Fine, and is Part of the 
Revenues of the Crown. 
Note, That if the King's Silver be entered and indorſed upon the Writ of Covenant by the 


Clerk for that Purpoſe, altho* the Cogniſor dies before the Eine comes to the Chirogra- 
pher, yet this Fine is good for the other two Parts, viz. the Note and the Foot of the Fine 
are but Abitrats taken out of this. Brown's Treat. of Fines 8 


| Thirldly,. As to the Concord. 


| The Concord | is the Agreement between the Parties that intend the levying the Fine, wherein 
is declared how and in what Manner the Things contained in the Writ ſhall paſs; and as 


the Writ of Covenant is the Fougdations ſo this is the Subſtance of the Fine. It begins 
thus, viz. 


And be Agreement is fuch, to wit, that the aforeſaid A. hath acknowledged the Tenements, 


| aforeſaid, with the Appurtenances, to be the Right of him the ſaid B. &c. 


The Concord is the Foundation or Subſtance of the Fine, for if upon this the King's 


| Silver is entered, altho* the Conuſor dies afterwards, yet the ws: is good, and the Note 


Vor. I. | | 6Y * -- and 


De 


Writ. 


and the Foot of the Fine are but Abſtragts out of the Præcipe and Concord by the Chiro- 


grapher. Vide 5 Co. 38, 43. 
See more hereafter concerning the Concord of a Fine. 


Fourthly, As 10 the Note of the Fine. 


The Note is an Abſtract taken out of the Writ of Covenant and Concord by the Chiro- 


grapher before it be engroſſed. It begins thus: 
Oxon. . Between A. B. Plaintiff, and C. D. Deforcient, 8c. 


Fifthly, 4s to the Foot of a Fine. 


The Foot of a Fine is an indented Piece of Parchment, containing the Effect and Sub- 
ſtance of the Fine; as the Parties to the ſame, the Thing granted, the Day, Year and Place, 
and before whom the Concord was made. It begins thus : es 

This 7s the final Agreement, Rc. | 

And this is called the Foot, becauſe it is the laſt Part of the Fine. . 

And when this is done, the Fine is ingroſſed of Record, and the Indentures made by the 


Chirographer, and delivered for the Party to whom the Cogniſance is made, and then the 
Fine is ſaid to be ingroſſed. 5 Co. 38, 43. 2 Inſt. 514. | - | 
The Foot of the Fine is alſo taken for all the caſual Parts of a Fine (that emerge from 


the Writ of Covenant to the Caption of the Concord) filed together. 


Sixthly, As to the Proclamations made upon a ine. 


Altho' Proclamations made upon a Fine are not the eſſential Parts of the Fine, yet they 
are a neceſſary Adjunct; for upon every Fine made according to the Statute of 4 H. 7. c. 24. 
they muſt be made, and being made, they make a Bar accordingly to what does paſs. 
Poph. 63. Moor 356. | | | - = 

And according to that Statute the Chirographer or his Deputy proclaims them in the 
Court of Common Pleas every Term. | | | | | 

Theſe Proclamations were appointed firſt by the Sat. 1 Rich. 3. 7. (though before that 
Time, by the Stat. de finibus levatis, Fines were openly to be read at two certain Days in 
the Week, (by the Diſcretion of the Juſtices); and by the Sat. of Rich. 3. Fines at the 
Common Law have the ſame Force they had before, and might be levied according to that 
Statute, or the Common Law, at the Election of the Parties. 5 

The Proclamations were to be made four ſeveral Days in each Term, during four ſuc- 
ceeding Terms, by the Stat. 1 R. 3. 7. 4 H. 7. 24. 32 H. 8. 36. | | | 

But by the Stat. 31 Eliz. c. 2. Fines in the Common Pleas ſhall be proclaimed four Times 
only, viz. once in the Term wherein the Fine is ingroſſed, and once in each of the three 
Terms then next following. | | 

If any Proclamation be made upon a Sunday it is Error, becauſe it is not dies juridicus. 
Dyer 128. | | | 

/ Eat Ol are abſolutely requiſite to a Fine ſur Cogniſans de droit come ceo, Ec, (but 
not to a Fine ſur Conceſſit) for they make a Bar according to what paſſes, | 

Note; A Writ of Covenant was Teſte 24 April, return“ Quinden' Paſch', which was in 
Truth the 15th of April, and ſo the Return was nine Days before the Teſte ; but this being 
a common Aſſurance between and by the Conſent of the Parties, ſhall be amended, but not 
in other Writs. 5 Co. 45. Moor 571. S. C. contra, that it is not amendable. 

Where the Sheriff is one of the Deforceants, the Writ muſt be directed to the Coroner, 
otherwiſe it is not good. Cro, Eliz. 300. | | 

A Fine was, Haec et finalis concordia fact, Sc. a die Sanfii Michaelis in tres Septimanas 


Anno 10 Willielmi tertii coram Thoma Trevor, Sc. & paſtea in Craſtino Sante Trin Anno 
primo Anne conceſs* & recordat” coram Fuſticiariis ejuſdem, Sc. The Queſtion was, of which 


Term this ſhould be a compleat Fine; adjudged it ſhould be of that Term in which the 
Concord was made, and of which the Writ of Covenant was returnable; for the Corncord is 
the compleat Fine, but the Conceſſ. recordat. is only Leave to inrol it, 1 Salk. 341. 6 Co. 68. 
Hob. 330. 2 Vent. 47. 5 | 55 RE eg” 


(F) Who may be Cognifors. 


F every Fine (as before obſerved) there is a Suit ſuppoſed wherein the Party that is to 
have the Thing is called the Plaintiff, and ſometimes the Conuſee or Recogniſee; and 
he who parts with the Thing is called the Deforceant, and ſometimes the Conuſor or Re- 


cognuſor. 
| I 


ro- 


18 
18 


when they are Conuſors in a Fine. 24 E. 3. 62. 3 H. 6. 41. 


Ch. 6. f. 4. Feines. 343 


Any Perſon Male or Female, Body Sole or Corporate, that hath Capacity to grant, or is Cos Perſons 
that may 


able to be a Grantor by a Deed, may levy a Fine and be a Conuſor therein. argu 


But there are certain Perſons prohibited by Law, which the Judges or Commiſſioners 
that take the Conuſance of Fines ought not to admit or receive, and yet if they do admit 
them, and a Fine be levied by ſuch Perſons, the Fine is good and unavoidable. Fieri non 


debets, ſed fadlum valet : And of this Sort are Madmen, Lunaticks, Villains, Ideots, Men that 


have the Lethargy, doting old Perſons that want Diſcretion, drunken Men, and Men that are 
forced to it by Threatning, Impriſonment, or the like; alſo ſuch as are born Bind, deaf and 


dumb; but a Man that becomes ſo accidentally may be received, and ought not to be refuſed. 


Allo Perſons attainted of Felony or Treaſon ought not to be received to levy a a Fine; but 
ſuch Perſons being admitted to levy a Fine, the Fine will be good againſt all Perſons but 
the King and the Lord of whom their Lands whereof the Fine is levied are held for their 


Times. | | | 
Alſo Infants ought not to be received to levy a Fine; and yet if an Infant be admitted to 


levy a Fine, and he does not avoid it by Writ of Error during his Minority, (as he may if 
it be not a Fine ſur Grant & Render in Tail or for Lite) the Fine will be good for ever 


againlt him and all others. „ | 
And if he dics during his Nonage, before he hath avoided it, it ſeems his Heir can never 
avoid it; and yet upon this Point the Judges of the Common Pleas have been divided on a 


| ſolemn Argument; and of this Juſt. Dod. in 17 Fac. made a Quære. 


If an Infant or Feme Covert be to take by Fine, he or ſhe needs not be examined, as Infant, Feme 
Covert, 


Peilons who by our Law were accounted civilly dead, as Monks, Friars, and the like, Perſons civilly 
might ncither be Cogniſors nor Cogniſees in Fines, nor would a Fine levied by or to any of dead. 
chem be good. 22 E. 4. 4. 15 E. 4. 21:19. 6.25. 5 H; 90 28-. | 

And a Fine ſur Cogniſance de droit come ceo, &c. may not be levied to any Perſon, but to Party to the 
one that is Party to the Writ of Covenant; yet a Vouchee after he has entered into the War- Writ. 
ranty to the Demandant, it is ſaid, may confeſs the Action, or levy a Fine to the Deman- 


dant ; for he is then ſuppoſed to be Tenant to the Land. 


So a Fine or Releaſe from the Demandant to the Vouchee is good, and yet they are not 
Parties to the Writ; but a Fine levied by the Vouchee to a Stranger is void. 3 Co. 29. 


7 KA. 4. 13. 6 H. . 40. | | | 6 ; 
Corporations Civil, that have an abſolute Eſtate in their Poſſeſſions belonging to their Cor- Corporations. 


porations, as a Mayor and Commonalty, &c. may together and with a joint Conſent levy 


a Fine of the Land belonging to their Corporation, as a ſingle Perſon may do; but no one 


of the Corporation, though he be the Head thereof, nor any of the Members, without the 
general Conſent of the whole Corporation, can levy a good Fine. 


Alſo Biſhops, Deans, and Chapters, Heads and Fellows of Colleges, and ſuch like, who have Spiritual Per» 
an Eſtate of Freehold in Eccle/iaſtical Lands in Right of their Churches, Sc. are forbidden 1055: | 


and reftrained by divers Acts of Parliament from levying any Fines of their Lands belonging 
unto them ; but of the Lands ſuch Perſons have in their own Right, they may levy Fines 
as other Perſons may do. 21 Ed. 4. 13. Pleud. 11, 78, 122, 124, 538, 575- 11 Co. 78. 
Allo Women that have Huſbands ought not to be admitted alone without their Huſbands Feme Covert. 
to levy Fines, and yet if ſuch a Woman alone levies a Fine of her own Land which ſhe 


has in Fee-fimple, and her Huſband does not avoid it (as he may if he will) by Writ of 


Error, Entry or oiherwiſe during his Life ; or after her Death during his own Life, if he 


be Tenant by the Curteſy ; this is now a good Fine, and will bind her and her Heirs for 


ever, except ſhe be an Infant at the Time of the Fine levied, and her Huſband happen to 
die during her Minority; for then in that Caſe if it be not a Fine ſur Grant & Render to 
her in Tail or for Life, ſhe may avoid it during her Minority; but if the Coverture con- 
tinues unto her full Age, in that Caſe ſhe cannot avoid it except her Huſband joins with her 


in it, but the Huſband and Wife ought to be received together to levy any Fine of her Land. 


He who has an Eſtate in Fee-ſimple in Land in the Right of his Wife, is forbidden to Husband and 


levy a Fine without her. S/at. 32 H. 8. c. 36. & 28. | f Wife. 
The Perſons that levy a good Fine muſt be ſuch, and muſt have ſuch an Eſtate in the guch as have 


Land as they are not prohibited by any Law to levy the Fine, otherwiſe the Fine will be an Ellate. 


void. | 3 
But ſuch Perſons who are outlawed, or waived in perſonal Actions only, may levy a Fine. 2 out · 
; | | a Wed. 


| Alſo he that has an Eſtate of the King's Gift or Proviſion, cannot levy a good Fine of it Tenant in 
to bind the King, or to bind the Iſſue in Tail, by 32 H. 8. c. 28. = 2 of the 
„ . 25 25 3 ing's Gift. 
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Intruder upon Alloa Fin 00 by the Heir that is an Intruder upon the King' $ Poſſ:fon, E void: 


the King. 1H. 7. 5. 24 Ed. 3. 65. 
A T olhenant, Tenant in Common or Par tner, may levy a Fine of the Land fo held by bim, 


— 


"HAN So to a Stranger or to another Jointenant, Tenant in Common or Partner. 26 U. 8. 9. Dyer 
69, 334. Plow. 338, 378. 11 E. 4. 65. | 
Tenant in Allo Tenant | in Fee ſimple, in Remainder or Reverſion. 
Fee fimple. 
Tenant for Tones for Life, it is ſaid, may levy a Fi ine ſur Grant & Releaſe of the Lands which he 
Life. holds for Life, to hold to the Cogniſce for Lite of the Tenant for Life. 44 E. 3. 36. 
But if the Eſtate be larger, it is a Forfeiture of his Eſtate, 4 H. 7. Ney go. 
ent in And ſo the Law is the ſame of ſuch Fines by Tenant 1 in Tail after rollo, Tenant in 


Tail after Dower, or by the Curteſy. 39 E. 3. 16. 
B But it ſeems to be no Forfeiture of a Rent. 2 H. 5. 7: 
fo -* 


(G) Who may be Cegniſees. 


All Perſons AN X Perſon who has a Capacity to take by a Deed of Grant, ſo as to be a good Grantee, 
that may take may be a good Cogniſee in a Fine. 
by Grant. So any Man or Woman Sele or Covert, of full Age or under Ape. 
Any mad or lunatick Perſons, Ideot or Men de non ſane memory. 
So any Perſon in or out of Priſon, or beyond Sea. 
Any Perſon aitainted of Felony or Treaſon, or outlawed in a perſonal Action, a Baſtard, 
a Clerk convif, an Alien; any of theſe may be a good Cogniſee, and take by a Fine as well 
as by a Deed; and a Fine levied to any ſuch Perſon will be good. 5 Ed 3.9; 3 H. 6. 42. 
24 Ed. 3. 62. 
Corporations. So Corporations Spiritual and Temporal, Civil or Corporal, may be Cogniſees in Fines, 
But before the ingroſſing of ſuch a Fine, there goes always a Writ to the Juſtices of the 
Common Pleas, Quod permittant finem ill. levari. | 
Party to the A Fine ſur Cogniſance de droit come ceo, &c. may not be hed to any Perſon but to one 
Writ. who is Party to the Writ of Covenant; yet the Vouchee after he has entered into the War- 
ranty to the Demandant, it is ſaid, may confeſs the Action, or levy a Fine to the Demandant, 
for he is then ſuppoſed to be Tenant to the Land. 
So a Fine or Releaſe from the Demandant to the Vouchee is good, and yet they are not 
Parties to the Writ. _ a Fine levied by the V ouchee to a Stranger is void. 3 Co. "9. 
7 Ed. 4. 13. 5 H. 7. 4 
Infant, Feme If an Infant or Feme Cavern be to take by Fine, he or ſhe needs not be examined, as 
Covert. when they are Cogniſors. 24 E. 3. 62. 3 H 6. 414. 
Perſons civilly But ſuch Perſons as are civilly dead, as Friars, Monks, and the like, cannot be Conuſees 
dead. in a Fine, and therefore a Fine vie to ſuch Perſons is void. 0 


(H) By what Names, Ge and ger may . and take in a Fine, 


Wome und T HE Cogniſors and Cogniſces in Fines ought to be rightly called by their Names of 

Surname. Baptiſm and Surname. 

Two of ne And if there be two of one Name, it is moſt proper and ſafe to diſtinguiſh them by the 

Name. Diſtinction of Elder or Younger, and the like. 

Names of But Kings, Queens, Princes, Dukes, Marquiſſes, Earls, Viſcounts or Barons, are ſeldom 

Dignity. named by their Surname, but by their Chriſtian Name and Dignity ; as, George tbe Second, 
King of England, &c. Frederick Prince of Wales; John Duke of Lancaſter, &c. | 

Titles of Ho- But Knights, Eſquires and Gentlemen, are called by their Chriſtian Name and Survame, 

nour. together with their Additions of Honour; as A. B. Bart. C. D. Kut. E. F. * G. A. 


Gent. &c. 


by Curteſy. And the Addition of Biſbop, Dean, Prebendary, &c. it is ſaid, are rather uſed out of 


Corteſy than Neceſſity, for the Fine may be good without them. 21 E. 4. 8. 1 A,. pl. 11. 
7 H. 4. 22. 14 H. 6. 13. Brownl. 30. But they are uſually named by their local Titles; 
as Thomas Arcbbiſbop of Canterbury, Primate and Metropolitan of all England ; John Arch- 
biſhop of York, Primate and Metropolitan of England; Robert Biſhop of Wincheſter, & c. 
Edward Dean of the Cathedral Church of St. Paul London William ene of Ihe Prebends of 
the Cathedral Church of the bleſſed St. Peter Weſtminſter, &c. | 
Corporation. = A Corporation or Fraternity muſt be deſcribed by the very true Name of the Corporation, | 
as it is named in the Parent, Charter and Foundation of it. 11 H. 4. 44. 12 H. 4. 20. 
7H. 6.27. 37 H. 6. 29. | | | | 
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6. §. 5 Feines. 
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ference in a 
Name will 


Vet a Fine levied to A. and Sibel his Wife, where hes right Name was Jſabel, was held pon 


void. 1 Af. pl. 11. Bro. 344. 
But if a Fine be levied by a Man and his Wife, and the Wife is Sd wrong, it is ſaid Wife wrong 


this Fine ſhall bind her by Eſtoppel. Bro. 344. named, 


Yet if a Woman has two Huſbands living, and with her ſecond acknowledges a Fine by 
his Name; this Fine it ſeems is void. 

Bur if a Woman levies a Fine with her right Hoſband, and by a wrong Chriſtian Name, 
ſhe is concluded by ſuch Fine, and cannot avoid it during her Life. Bro. Fines 17. 1 Af. 


pl. 7. 7. Hs 4-22: 


| If a Feme Sole after the Teſte of the Writ of Covenant, & Dedimus poteſtatem, takes the Feme Sole 


Cogniſance of a Fine of her, and before the Day in Bank to record and ingroſs it marries, yet marries before 


the Fine ſhall be good and recorded by the Name ſhe had when Sole. Day in Bank. 
But her Death ar ſuch Time will make the Fine void. | | 
See before Chap. 4. $ 55 


(1) Of wha Fines may be levied with Reſpect to the Eftate of the Parties. 


F either the Cogniſor or Cogniſee at the Time of the Fine levied be ſeiſed of any Eſtate of 
Freehold in 1ee-fimple, Fee-tail, or for Life, in Poſſeſſion, Reverſion or Remainder, whe- 


ther the ſame be by Right or Wrong, the Fine will be a good Fine in this Reſpect. 


And therefore if one that is ſeiſed of Land in PFee-/ mple, or Fee tail, greens or ſpecial, 
levies a Fine of this Land to a Stranger, this is a good Fine. 
So if a Stranger levies a Fine to him of this Land, this is a good Fine. 
So allo a Fine levied by or to a Tenant for Life of the Land he ſo holds, is good in this 
Reſpect : But he muſt take heed of a Forfeiture in this Caſe; for if a Tenant for Life levies 


a Fine ſur Cogniſance de droit come ceo, Ec. to a Stranger, or levy a Fine ſur Grant & Releaſe 


to a Stranger, to hold to the Conuſee for a longer Time than for the Life of the Tenant for 
Life. However in this Caſe the Fine be a good Fine, yet this is a Forfeiture of Eſtate of the 


| Tenant for Life, whereof he in Reverſion or Remainder may take preſent Advantage. 


And yet if ſuch a Tenant for Life levies a Fine ſur Grant & Releaſe, to hold to the Cog- 
niſee for the Life of the Tenant for Life, or grant his Eſtate by ſuch a Fine to him in Rever- 


ſion or Remainder, or by Fine grants a Rent out of the Land for longer Time than for his 


own Life; in theſe Caſes the Fine is good, and there is no Forfeiture of the Eſtate of the Te- 
nant for Life. 

So likewiſe if a Fine be levied toa Tenant for Life by a Stranger, who thereby acknowledges 
all his Right to be in the Tenant for Life, and releaſes and quits Claim to him and his Heirs; 


and goes no further; this is a good Fine, and no Forfeiture of the Eſtate of the Tenant for 


Life; for his Eſtate is not changed thereby, and it may enure to him in Reverſion ; but if the 
Stranger ſays further in the Fine, Come ceo que il ad de ſon done, this is a Forfeiture. Shep. 
Touch. 13, 14. cites Stat. 27 E. 1. c. 1. 41 E. 3. 14. 44 E. 3-56: 2398. 3- 16+ -17 E; 


3. 62. 2 E. 3. 16. 1 H. 7 44. 56-0 C0 


But if neither the Cogniſor nor Cogniſee be ſeiſed of any Eſtate of Freebold in Poſſeſſion or 
Re verſion of the Lands whereof the Fine is levied at the Time of the levying the ſame, but 


have only a Leaſe for Years, or not ſo much, the Fine is void, and of no Force as to any 


Stranger; however it may be good between the Parties by way of Eſtoppel. 

And therefore if a Leſſee for Years, or a Diſſeiſee, or one that hath a Right only to a Remain- 
der or Reverſion levies a Fine to a S/ranger that hath nothing in the Land; this Fine is void, 
or at Jeaſt voidable, as to and by a Stranger thereunto, and he that hath Cauſe may ſhew thar 
the Freehold Eſtate and Seiſin of the Land was in another before and at the Time of the Fine 
levied, and.that Partes finis nibil babuerunt tempore levationis Anis, and by this avoid it. 

And yet a Yeuchee after he hath entered into the Warranty may levy a Fine . the De- 


mandant, but not to a Stranger. 


And a Diſſeiſor may levy a Fine to a Siranger that hath nothing in the Landy 0 this is a 
good Fine, for he hath the Fee-fimple by wrong in him. 

Allo the Iſue in Tail may be barred by way of Efoppel, by a Fine levied by his Anceſtor 
being Tenant in Tail, although neither Conuſor nor Conuſee have any Eſtate of Freehold in 
the Land. Shep. Touch, 14. Cites 5 Co. 123. 3 Co. 88, 93. Co. Lit. 251. 3 H. 7. 9. 
5 Woony 3. . . rf. 49 $$: 

A Feintenant, Tenant in Common or Coparcenr my levy a Fi ine of his Part to a Stranger; 


nd chis will be a good Fe: 


Vou. [ 6 Z And 


Ic. 


Some ſniall Difference i ina 8 it is ſaid, will not hurt; as Margery for Margas 21, Where x © t- 
| Agnes inſtead of Anne. | 


Death after 
Day in Bank, 
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Fines. 


And ſo alſo it ſeems may one Coparcener or Tenant in Common to another. 


One ſingle Member of a Corporation Aggregate of many cannot levy a Fine of the Lards of 
the Corporation, as the Mayor or Maſtcr of a College cannot Ivy a Fine without the Com- 


monalty, or his Fellows, &c. 
ſeiſed in their own Right, as other Men may do. 
Such as have Eſtates of Freehold in Ecclefiaft 


But ſuch Perſons may 


levy Fines of the Lands they are ſolely 
ical Lands in the Right of their Churches, 


Houſes, Sc. as Biſhops, Deans and Chapters, Prebends, Parions, and the like, may not levy 


a Fine of ſuch Lands, for if they do, it will not bind the Succeſſor. 


11 Co. 78. | 


He that has an Eſtate of Fee-/imple in Lands in the Right of his Wife, ought not to levy a 
Fine thereof without her; and if he does, ſhe and her Heirs may avoid it after his Death. 

Alſo he that has an Eſtate of Lands given in Tail by the King; or by the Proviſion of the 
King, ought not to levy a Fine of this Land, for it is void agaioſt the Iſſue in Tail and the 


King. 


Alſo he that has an Eſtate of Lands that 
not to levy a Fine of ſuch Land. 
Alſo ſhe that hath an Eſtate of Lands o 


are prohibited to be ſold by A of Parliament, ought 


f her Huſband, or of any of his Anceſtors aſſured to 
her for her Jointure, Dower, or in Tail, by the Means of her Huſband or any of his Anceſtors, 


may not levy a Fine of this Land; for if ſhe grants a greater Eſtate than for her own Life, 
this worketh a preſent Forfeiture. Shep. Touch. 14, 15. cites Stat. 32 H. 8. c. 28, 36. 12 


Ed. 4. 12. 6 Co. 55. Bro. Fines 121. 


56 Co. 3, . Stet; . H. 7. c. 20. 


Though a Fine levied by Leſſee for Nears, or at Will, be void, yet it is otherwiſe by one 


having a defeaſible Right. 


Wil. 520. 


A. ſeiſed in Right of his Wife of a Share in the New-River Water in Fee; they both make 
a Mortgage by way of Leaſe for 1000 Years by Deed without a Fine, reſerving a Pepper- 
Corn Rent. The Huſband died, upon which the Wife received the Profits, and paid the 
Intereſt. The Mortgagee brought his Bill to forecloſe the Wife; it was held, that there 


ought to have been a Fine, it bein 


2 Wil, 127. 


g the Wife's Inheritance, and therefore ſhe was not barred, 


(K) Of what Fines may be levied with Reſtect to Things, 


A Fine may be levied of all Things, whereof either a Præcipe quod reddat, or a Præcipe 
quod faciat, or a Præcipe quod permittat, or @ Præcipe quod teneat, lies: It may be 
levied of Things Eccle/iaſftical or Temporal that are inheritable and in efſe at the Time of the le- 
vying of the Fine : So a Fine may be levied of an 


Honor, 
Manor, 
Stoke, 
Iſland, 
Barony, 


Caſtle, | IL 


Meſſuage, 
Cottage, 


Meadow, 


Paſture, 
Wood, 


— Underwood, 
Chapel, | 


River, 

Chauntry, 
Parſonage, 
Rectory, 
Advowlſon, 
Wenge, 
Tithes impropriate, 
Eſtovers, 
Foldage, 

Corody, 

Office, 

Piſcary or Fiſhing. 
Chace, 


| Park, 


| Warren, 


| Fair, 


Mine, 

View of Frankpledge, 
Waif, | 
Stray, 

Mill, 

T0 ---. 

| Curtilage, 
Dovehouſe, 
Garden, 
Orchard, 
Land, 

Felons Goods, 


| Felo's de ſe, 


Fugitives, 
Perſons attainted, 
Perſons outlawed, 


| Deodand, 


Hoſpital, 
| Furzes, 

Heath, 
Moor, | 
Reedy Ground, 
Rent, 
Common of Paſture, 


Common of Turbary, 


: 


Common of Eſtovers, 


Hundred, 


Franchiſe, 


Liberties, 


Privileges, 
Seigniory, 
Reverſion, 

Toll, 

Stallage, 

Picage, 

Pontage, 
Acquittal, 
Services, | 
Portion of Tithes, 
Oblations, 
Obventions, 


Corodies, 
Offices, 


Barn, 

Stable, | 
Malthouſe, 
Brewhouſe, 8 


Mariſh Land, whether Salt or 


Freſh, oo 
Alder Ground, &c. 


A Fine 


- Manor whereof it is Parcel; or it it may paſs by its own proper Name, as of the Caſtle of A. 


Ch. 6. F. 46 . Fe ines. | RE = 3 


__ 


A Fine may be of a Rent-charge which had no Being before, or of a chief Rent, or other Rents. 
Rent which had a Being before, but not of an Annuity. Annuity. 
A Fine cannot be levied of Money agreed to be laid out in Land, and ſettled in Tail ; but a Money. 


Decree in Equity can bind ſuch Money equally as a Fine could the Land. Wil. 130. 


The Exception mult always be of ſuch Things as will lie in the Writ, Regiſt. ew. 228, Of what the 
22), and of ſuch a Thing as is comprehended i in the Writ. e 6 
be 


(L) Of what Fines may not be levied, with Reſpet to Th.ngs. 


| UT a Fine levied of Antient Demeſne Lone will not be good. 32 H. 8 c. 7. 8 Co. 
145. But ſee the Sat. 11 & 12 V. 3. c | 
Fines levied of any Lands POE to be fold by Act of Parliament, are void. Stat. 32 


Ii. 8. c. 36. & 28. 


(M) By what Names Things * be exfreſſed in Fines. 
(ran and apt Words muſt be uſed to expreſs the Things to paſs by the Fine; for a Fine Apt Word:. 
— | 


levied de Tenemento, or de Hereditamento, or de duobus Tenementis, is void, or at leaſt 
voidable for Error, becauſe of the Oer and Aptneſs of the Words. Cre. Elix. 196. 


Leon. 88. 
For the proper Words to expreſs a Tenement or Hereditament in a Fine is Me eſuage, as 


of one Meſſuage, or two Meſſuages, &c. 


One Manor may alſo be Parcel of another Manor, and paſs by the Name of that Manor. Manor. 


20 Af. pl. 54- 


A Manor may paſs by his proper Name without naming of the Town or Place, Towns or 


Places wherein it lies; as De manerio de D. cum pertinen'. 19 E. 4 


« Js 
Other Things may paſs in Fines by the ſame Names they are vranted | in Deeds, as de ſcit. 
ambit” & precint?' nuper Monaſterii de D. ſcit. manerii de D. grangia de D. pores D. prebend” 


de D. 


Alſo a Caſtle, Honor or Hundred, may be Parcel of a Manor, and paſs by the Nome of the — 


with the Appurtenances, or of the Honor of A. I E. 3.4. 2 E. 3. 36. 20 All. pl. 54. 
A Rever/ion of Land may paſs by the Name of a Reverſion, or by the Name of 12 Land Reverſion; | 


itſelf. 43 E. 


3 
A Foldage may paſs by the Name of D. liertate unius Faldagii curſu ovium, cum ine Foldage. 


in F. or de libero Faldagio ovium cum pertinen* in F. or de libera Falda. 


Demeſnes, Rents, Seigniories, Courts, Pleas, os whereof a Manor conſiſteth, paſs by the > Es 


Name of Manerium cum pertinentiis. 3 Toft. 5 


A. View of Frankpledge, and ſuch like Things, | may paſs by their own Names, as of a View os of 
of Frankpledge, of Goods and Chattels waived, of Felons, Fugivites, Outlawry, put in exi- 8 
gend, Felo's de ſe, Deodands, Treaſure- Trove and Strays, with the Appurtenances in M. 

When a Fine is but for the Preſentation to a Church only, it mult be of the Advowſon of Preſentation. 
the Vicarage of the Church of S. and not with the Appurtenances. 

And of Vicarages endowed, the Writ muſt be of the Advawſon of the Vicarage of the Church 2 en- 


of S. and not with the Appurtenances. dowe 
And where the Vicarage is not endowed, it muſt go under theſe Words: Of the Advowſon Not endowed. 


of the Church of S. 
And Parſonages, Reftories, Advawſons, Vicarages and Tithes impropriate, paſs not by the Parſonages, 


Words, Of the Advowſon of the Church, but by this, Of tbe Rettory of the Church of S. with Reclories, Ce. 
the Appurtenances. 


Highwood and Underwood may paſs by the general Name of Word, as Of ng Acres of Highwood. 


odd. 
Houſe-boot, lay. boot and Plough-boot, by the Name of Eſtovers, as Of reaſonable Elover: Houſe boot, 
in Mood, viz. in ten Acres of Mood of the ſaid A. in D. Hoon 
A Fiſhing may paſs by the Name of Separali Piſcaria in aqua ae S. | Fiſhing. | 
A Foldage may paſs by the Name of de libertat. unius Faldagii & curſu ovium. Foldage. 
A Chapel or Hoſpital will pals by the Name of a Meſſuage. 13 . 2. | 232 
oſpital. 


80 by the Name of a Maſuage with the Appurtenances, may paſs a Houſe, with a Shop, I 


Curlilage, Garden, Orchard, alſo a Dove-houſe and Mill, as Parcel thereof. Bradl. lib. 5: c. Gad en, Ee. 


28. 3 Plow. 169, 170, 171. 


So 


548 ih e 


Toft, Cham - 80 by hi Name of Cottage, a 7 oft, a Chamber, a Cellar, &c. may paſs, and yet theſe all 
ber. may paſs alone by their own ſingle Names de uno Meſſuagio, uno Curtilegio, &c. 
Part of intire Part of one intire Thing may pals by the Words, Of one Moteiy, third Part, or of two Parts 
Things. in three Parts to be divided, as the Caſe requires. 

So, Of the Moiety of all the Tithes of Corn and Hay of the Land called B. with the Appurte- 


nances in H. 


Manor di- But if an zntire Thing, as a Manor or Meſſuage be parted ; as if the Manor af S. be divided 

vided. into two Parts, and the Diviſion be ſo made as that the Manor for that Part be not ex- inct, 
and a Fine is to be levied of Part of it, it muſt paſs by the Name of the . as Of tbe 
Manor of S. 


Meſſuage,Fc. So if a Meſſuage and twenly three Acres of Land be parted, the Part divided may paſs by the 

divided, Name of one Meſſuage and ten Acres of Land, and not, Of a Moiety of one Mrſſuage — 
twenty-three Acres of Land. 

Mill. Mill is good without adding Mind, or Maler or Corn, yet * latter is moſt uſual. 44 E. 


Land how de- f Land may be demanded by a certain Number of Acres, as of ten Acres of Land, meaty | 

manded. Acres of Meadow, twelve Acres of Paſture, &c. or by the certain Meaſure of the ſuperficial 
Quantity thereof; as De Hida, Carucata, Buvata, Virgata, Acra, Roda, Furlingo Terre, Ec. 

Wood, &c. In like Manner Boſcus, Subboſcus, Bruera, Mora, Juncaria, Mariſcus, Alnetum & e | 

may be demanded by the Number of Acres thereof. 16 Af. 9. 

Turbary may be demanded by the Name of Mora. | 
Rent by the Number of the Things, or that which is to be rendered z as ten Pounds, ten 

| Marks, twelve Shillings, Six-pence, &c. 21 E. 3. 44. | 

More Acres But Note, That it is uſual in Fines to comprehend more Numbers of Acres than are in- 

contained in tended to paſs ; and this will not hurt, for in ſuch Caſe no more ſhall paſs than what is in- 


at fer m tended and agreed upon between the Parties. Poph, Rep. 105. 


ſs. 
"x Things And every Thing excepted ought to be certainly named, but it needeth not to > ſay © cum 


excepted muſt pertinentiis after the Thug excepted. 40 E. 3. 35. 
be named. c 
(N) The Order of placing Things i in Fines. 


ANY of theſe may be granted together in one Fine; as fifty Meſſuages, four Tofes, 
five hundred Ares of Land, and fifty Shillings of free Rent, as Occaſion requires. 
So of a Dove-houle, three Gardens, . 4d. Rent, and of the Rent of four Capons, 
one Pound of Wax, and the like, all in one Fine. 3 Co. 45. 6 Co. 67. 7 Co. 38. 
Words for the Where the original Writ is of many e they muſt be expreſſed thus: Suppoſe it were 
dividing of of a Manor, Houſe, Rectory, &c. | 
Things, Firſt, Of one Manor; Secondly, Alſo of a Reftory' ; Thirdly, And alſo of a Meſſuage 
for the fourth Thing, And likewiſe ; for the fifth, Moreover; for the ſixth, And furthermore; 3 
for the ſeventh, And likewiſe ; and for the eighth, And moreover; and if there be more, then 
to begin again. 
The Nature and Quality of the Things muſt be obſerved; as Land, Meadow, Paſture, Ec. 
and the Place where they lie. 
The more worthy Things muſt be put firſt ; as a Caſtle. before a Manor, a Manor before a 
Meſſuage, a Meſſuage before Land, Arable before Meadow. ' Plow. 168. 7 H. 6. 39. 
Things general before Things ſpecial; as before Meadow, Paſture, Wood, Heath, Marſh, 
Sc. muſt be placed Land, that being the Genus thereto. 
So Boſcus mult precede Alnetum, Salicetum, &c. as Wood is the Genus to Wood-Ground. 
For the placing of Particulars in a Writ of Covenant is in all Things as in a Præcipe gued 


reddat of Lands. 
And for this there is a Rule in the Regiſter Ke: Orig. fo. 2.) which is thus ſet down after 


this Manner : 


Turbary. 
Rent. 


A un, endinum, umbare, dinum, ra, tun, tara, cui, 
7. Mol Col Gar Ter, Dr Paſ. Nef 
ra ä | ; "446 = þ | 


Brue Mora. | _ 
ria, tum, caria, ditus, 


Junca Muri, Ane Piſ Ned Seftare Priora.. 


Alſo intire T bings on be ſet down before their Parts; as De manerio de G & medietat ma- 


nerii de B. cum pertinen. &c. 
Parts 


„ 


Cb. 6 


the Reverſion to the Tenant in Tail; this is a good Fine, and will bar the Iflue in Tail alſo, 


. —— 


Paris of Things excepted, muſt ſucceed thoſe Things out of which. they be excepted ; and if Of placing 
there be divers Parcels in one Writ, that Parcel out of which the Exception is to be made Things ex- 
ought to be laſt placed; as thus, De manerio de D. cum pertin. in C. except uno Meſſuagio, duo- cepted, 
us Acris Terre & Advocatione Eccleſia de C. &c. Regiſt. Orig. fo. 6. Z 
And yet if this Order be not obſerved, but the Things be otherwiſe placed in the Writ, 
if it be ſuffered to paſs, the Fine will be good enovgh. | | 


"PE 


(O) Of naming the Places where the Things lie. 


TT HE County, Town, Pariſh or Hamlet, where the Things lie that are intended to paſs 


| 4 by the Fine, ought to be certainly named. 


A Fine is good although it name the Lands to lie in a Hamlet, or in a Town decayed; 


but it is good to name the Town wherein the Hamlet is, and that with Addition for Di- 
ſtinction, if there be divers Towns of the ſame Name in that County. 


If there be two Towns Walton and Street in the Pariſh of Street, and a F ine is levied of 
ſuch Lands in Street; in this Caſe the Lands in Walton will not paſs by this Fine, Walton 


being a diſtin Town or Village by itſelf; and although Srreet, the Pariſh, comprehends 
both, yet in the Fine the Lands in Walten ſhall not be ſaid to be comprized, unleſs Walton 
had been a Hamlet of Street, and the Fine had been levied of Lands in the Pariſh of Street, 


then all would have paſſed well enough. Cro. Jac. 120. | 


If there be divers Towns of one Name in the ſame County, it is beſt to make an Addition 


for Diſtinction. | 


If a Manor extends itſelf into divers T ns, as A. B. C. it is the beſt and ſafeſt to name 
all the Towns, or none of them at all; as Of the Manor of S. in A. B. and C. or Of the 
Manor of S. with the Appurtenances; for if any of the Towns be omitted, none of the Manor 


in that Town will paſs; but it ſeems that if the Manor be only named, and not ſaid in what 
Town it lies, the Fine may be good. 9 E. 4. 6. | 


Alſo where divers Manors be of one Name, with Diſtinction of North and South, as North 


S. and South S. it is good in all the Proceedings of the Fine to expreſs which of the Manors 
is intended to be paſſed. Cro. Eliz. 196. Bro. Fines 44, 91. 


(P) Of the Præcipe and Concord of a Fine, 


T HE Precipe is an Abſtract of the Writ of Covenant, and is as a Title to the Concord, The Pracith 


being placed before it in the Nature of an Exordium or Introduction; wherein are re- what. 
cited the Parties Names, Parcels, Cr. as in the Writ. | : 


What the Concord is, is mentioned before. | | Concord 


See the Forms of both in the ſecond Volume. Es RR 4 what. 
The Concord or Agreement may be made of an Eftate in Fee-ſimple, Fee-tail, for Life or Of what a 


for Years; it may be alſo of divers Remainders, and that to them that are no Parties but Concord may 


Strangers to the Fine; it may be allo /ingle or double, with a Render back again in ſome be. 


Eſtate of the ſame Land or ſome Rent out of it; ſo a Concord may have in it a Reſervation 


of Rent; a Clauſe of Diſtreſs, or Nomine pænæ and a Warranty. | | 
And therefore if A. levies a Fine to B. ſur Cogniſance de droit come ceo, &c. and B. by the 
ſame Concord grants and renders the Land back again to 4. for Life without Impeachment 
of Waſte, the Remainder to C. the Wife of A. for her Life, the Remainder to A. and his 
Heirs 3 this is a good Concord, and by this Deviſe a Jointure may be and is oftentimes 
made to a Woman. 4 N | 3 | 
And if a Man would have a Leaſe for Life or Years made of Land by Fine, the Leſſee 
muſt by the Concord acknowledge the Lands to be the Right of the Leſſor, (who is ſeiſed 
of the Land) as that, &c. and then the Leſſor muſt grant and render the ſame Land back 
again to the Leflce (the Conuſor) in the Fine for Life, or for a certain Number of Years, as 
the Agreement is, reſerving a Rent with Clauſe of Diſtreſs, Sc. and this is a good Fine, and 
a common Deviſe for this Purpoſe. | 
But if the Leſſor be Tenant in Tail, it ſeems this Fine will not bind the Iſſue in Tail. 


And yet if 4. Tenant in Tail, and NM. do by Fine acknowledge the Land to be the Right 


of a Stranger, as that, &c. and then the Stranger that is Cogniſee doth grant and render 
the Land again to N. for Life or Years with Claule of Diſtreſs, &c. and then grant and render 


and will likewiſe paſs the Rent and the Reverſion to the Tenant in Tail. 


So if a Stranger that hath nothing in the Land levies a Fine ſur Cogniſance de droit come 
ceo que il ad, Sc. to him in Remainder in Tail, depending upon an Eſtate for Life, and the 
Cogniſee by the ſame Fine renders to the Cogniſor for ten Years, to begin at Michaelmas 

Vor. I. „ ; 


+ following 
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followings ad: Ges and alb the Proctamations are made after his Death, nod then the Ta 


for Life dies after the Time the Leaſe is to begin; this is a good Fine, and ſo a good Leaſe 
to bar the Iſſue in Tail. 


If A. B. and C. levy a Fine to D. and D. renders the Land back again to A. for Life, the 
Remainder to B. in Tail, the Remainder to C. in Tail, and the Remainder to a Stranger in 
Fee; this, or any ſuch like Concord as this, is good. 

And if A. and B. join in a Fine of a Meſſuage to C. and D. and to the Heirs of C. who 
do grant and render a Rent-charge of 30 l. out of the Land to A. for his Life, to begin after 
the Death of B. to be paid at the Feaſts of, Sc. Proviſo ſemper quod pred* conceſſio pred* 
anmalis redair 301. non aliqualit' ſe extendat ad onerand* perſonas dif C. & D. ſed tantum- 
modo ad onerand dit? meſſuag tota vita iꝑſius A. and then they grant and render the Meſſuage 
to A. during the Life of H. the Remainder to B. in Tail, the Remainder to the _ Heirs | 
of B. this is a good Fine. | 

But in ſuch a Fine ſar Gran! & Render, theſe Things muſt be regarded: 

1. None may take the firſt Eſtate by the Concord but the Cogniſors, or one of them. 

And therefore if A. acknowledges a Fine to B. and B. renders and grants the Land to 4. 
Habendum fibi & E. uxori ejus, and the Heirs of their Bodies; ſo if the Huſband levies a 
Fine of his Wife's Land, and the Cogniſee grants and renders the Land to the Huſband 
and Wife, this is not a good Concord. 

2. The Render of the Rent muſt be to one of the Parties to the Fine, and not to a 
Stranger. | 
"= Man cannot reſerve a leſs Eſtate to himſelf than Fee; - and therefore, | 

If A acknowledges a Fine to B. and B. renders to A. in Tail, the Remainder to hinaſelf 
for Life; this Remainder is void. 

So if A by Fine-acknowledges Lands to B. and B. grants and renders the Lands to the 
Conuſor i in Tail, the Remainder to B. in Tail, the Remainder to B. in Fee, the Limitation 
of this Eſtate in Tail to B. is void, and he can never have execution of it. : 

So if 4. acknowledges Lands to B. and B. grants and renders to A. for Life. 

4. The Agreement muſt be poſſible and ſenſible ; for if there be three Conuſors in a Fine, 
and the Conuſee renders to one of them for Life or Years a Rent, and grants the Reverſion 
to another of them for Life or Years, rendring a Rent, and grants the Reverſion in Fee or 
in Tail to the third ; this is not a good Concord. 

5. There can be no Condition or Clauſe of Re-entry for Non-payment of Rent inſerted 
into the Concord; and yet fome hold a Fine levied to one in Tail upon a Condition with a 


Remainder over, is good. 
And ſuch Concords as thefe ought not to be received; and if they be received, the Fine 


in moſt Caſes may be avoided for theſe Faults; but if a Fine be received with a Condition 


inſerted into the Concord, this is a good Fine, and not avoidable by Writ of Error or 
otherwiſe. 

1. No fngle Fine can be with a Remainder over to any Perſon contained i in it, but it muſt 
be to the Conuſee and his Heirs only, 

2. No Rent can be reſerved upon a Fine that is fur Conuſance de droit come ceo, Ec. but 
upon a Fine ſur Grant & Render, or ſar Conceſſit only ; for if one levies a Fine ſur Conuſance, 
Sc. rendring Rent, this Reſervation is void. 

3. No ſingle or double Fine ſhall be received with any Covenants or other Agreements 
than are before mentioned; but in all theſe Caſes alſo when the Fine is received and levied, 
it ſeems it is good and unavoidable, and that only the Remainder in the firft Caſe, the Rent 
in the ſecond, and the Covenants in the laſt, are void, and the Fine good for the Reſidue. 

A particular Tenant, as for Life, &c, cannot furrender his Term to him in Reverſion or 
Remainder by Fine, but he may grant and releaſe it to him by Fine. 

One may grant his Tenements which H. doth hold for Life, and which after the Death 
of H. ought to remain to him, to H. for Life, oy Rent with Clauſe of Diſtreſs, ſaving ; 
a Reverſion ; and a Fine of this Form is good. | 

In the Concord the Particulars or Parcels need not, nor is it N for them, to be recited 


Things in the over again, as in the Precipe for the Writ of Covenant, (or in any other original Writ 


Concord. 


whereon the Fine is to be levied); but it will be ſufficiet to ſay, 

And tbe Agreement is ſuch, to wit, that the ſaid A. hath acknowledged the Tenements afore- 
ſaid with the Appurtenances to be the Right of him the ſaid B. &c. 

And by the Words Tenements aforeſaid, any Number or Quantity of diſtinct Things or 
Parcels will be well enough expreſſed. | 

But if the Precipe be of intire Things by theniſclves. as Of « a Manor or Manor Sith ibe 


1 8 acne in A. then you muſt — in the Concord, 5 
4 And 
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And he Agreement is ſuch, to wit, that the aforeſaid A. bath acknowledged the Manor of 


Manors aforeſaid to be the Right, &c. 
Neither will Meſſuages named b 


the Concord: Alſo an 


y them 


ſelves in a Præcipe, paſs by the Word Tenements in 


Honor, Common, | - A Liberty, 
Caſtle, A Warren, | | Franchiſe, 
_ Iſland, | Fiſhing, Office, 
Barony, Rectory, Bailiwick, 
Hundred, Tithes, Fair, - 
Borough, Oblations, Market, 
Knight's Fee, 1] -: a Paſſage, | 
The Site of a Manor, Stalluge, The Moiety or Part of an 
A Tak. | Pontage, intire Thing, | | 
Prebendary, View of Frank pledge, Wreccum Maris, 
Rent, | | The Advowſonofa Church, 


or Portion of Tithes, muſt be particularly named in the Concord as well as in the Præcipe. 
A Concord may be with an Exception of ſome Part, but this Exception muſt always be Exception in 
of ſuch Things whereof the Writ will lie, and are mentioned therein, they muſt be certainly à Concord. 
named, and muſt ſucceed the Things out of which they be excepted; as, | | 
Command A. B. ha? 74/ly, &c. be perform the Covenant to C. D. of the Manor of D. 
with Appurtenances in C. (except one Meſſuage, two Acres of Land, and an Advowſon of the 


Church of C, &c. | 
And e Agreement, &c. that the aforeſaid A. halli acknowledged the Tenements aforeſaid with 


the Appurtenances (except before excepted), &c. | 

And in all-theſe and ſuch Caſes where the Concord is not formal, the Judges ought not 

to receive the Fine nor ſuffer it to paſs ;, but if they do, and the Fine be finiſhed, it cannot 
afterwards be avoided by Writ of Error, or otherwiſe, for theſe Faults. 

The Manors and Tenements contained in the Writ may be divided; as if a Fine be levied Dividing 
between A. and B. of two Manors, to be the Right of the ſaid A. as that which, Ce. for Things. 
which A. doth grant and render one Manor to B. for Life, with two Parts of the other | 
Manor which N. holdeth in Dower, to have the one Manor, and two Parts of the other 

Manor to B. for Life, the Remainder after his Death to A. in Tail, and that after the Death 
of N. the third Part ſhall remain to another. ; os | 
So if a Fine be levied of the Manor of G. with the Appurtenances by A. unto C. which 
A. acknowledgeth the Right in C. as that, &c. and C. grants and renders the ſame to A. in 
Tail, the Remainder of the fourth Part of the Manor towards the Weſt to the ſaid A. and 
her Heirs, the Remainder of another fourth Part towards the Eaſt to F. in Fee, and fo of 

the other two fourth Parts, or incertainly by three third Parts, in Remainder to A. B. and 
C. in Remainder ſeverally; and theſe are good Concords. | | | 
If T. and E. his Wife levy a Fine to R. D. and T. C. of divers Manors and Lands in A. 

B. and C. and in the Fine there are divers Grants and Renders, and one Grant and Render 
is of the Manors of A. and B. and the Lands therein to T. and E. and the Heirs of T. and 
in another Render 100 Acres, Parcel of one and the ſame Manors, is granted to E. in Tail, 
the Remainder to the right Heirs of a Stranger; notwithſtanding this Repugnancy, the Con- 
cord, and conſequently the whole Fine, is good. - | 
As a Concord cannot be without an original Writ, ſo it muſt purſue the original Writ, 

and cannot be of any foreign Thing, i. e. ſuch a Thing as is not contained in the Writ, 
except it be conſequent thereunto; as when the Writ is of Land, there may be in the Con- 
cord of a Rent out of this Land, but there may be more Things in the Præcipe than are 

named in the Concord. | | D | | | . | 
The End and Intent of a Fine, which is to paſs a Right, and limit Eſtates from one to 
another, appears by the Concord thereof” | | | 

Though there be divers Cogniſees, yet the Right ſhall be limited to one of them only, How the 
and the Eſtate limited to his Heirs only whoſe Right it is acknowledged to be. — 4 is to be 

(us thus) A. is Cogniſor, B. and C. Cogniſees. 250 | *—_— 
And be Agreement is ſuch, to wit, that the aforeſaid A. bath acknowledged the Tenements 
aforeſaid with the Appurtenances to be the Right of the ſaid B. as thoſe which the ſaid B. and 

C. have of the Gift of the aforeſaid A. and thoſe he hath remiſed and quitted Claim from himſelf 
and his Heirs to the ſaid B. and C. and the Heirs of the ſaid B. for ever. And, &c. 

But the King's Tenant may acknowledge the Right to be in divers. 
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The Eſtate ſhall be limited to his Heirs only to whom the Right! is limited, and not to 
the Heirs of all the Cogniſees, as in the Example before. 
Releaſe and It is alſo ſaid, that the Releaſe and Warranty muſt be by one of the Cogniſors. and from 
Warranty. him and his Heirs only ; for in a Fine from divers, the Fee muſt be ſuppoſed to be in one 
of them only, 21 E. 3. 33. but the Practice is generally otherwiſe. _ | 
And it is otherwiſe where a Fine is of Lands in Gavelkind. | 8 
Indeed in a Fine from a Man and his Wife it ſeems ſometimes to that Purpoſe, The Fern 
whereof ſee in the ſecond Volume. | 5 
And ſo it may be from two others, the Fee being in one of them. 
But generally where there are divers Cogniſors in a Fine, the Releaſe is from chein! and 
their Heirs. 
| And in theſe Caſes each of the Conuſors may watrant a-part if they will, and one may 
give a general Warranty, and the other a ſpecial Warranty ; and it is the uſual Practice to 
warrant a- part where there are divers Cogniſors. 7 
But for theſe Matters ſee the ſecond Velume, Title Fines, 3 
Several Pur- Lands bought of divers Perſons by ſeveral Purchaſors, may well paſs i in one Fine, and _ 


chaſes in one 
Fine. 


Lands in ſe- 


veral Coun- 
ties. 
Of what 


'Term a Fine 
ſhall be. 


then the Writ of Covenant muſt be brought by all the Vendees againſt all the TORO, d | 
every Vendor muſt warrant againſt him and his Heirs only. | 

And theſe joint Fines are proper when the Purchaſes are of ſmall Valve. 

And one Concord may be of Lands in ſeveral Counties, and the Fine pro Licentia Coat? 
of all extracted intirely; but there muſt be ſeveral Writs of Covenant returnable all at one 
Day. Dyer 227. pl. 24 

A Fine ſhall be ſaid 85 be of the ſame Terim the Concord was made, (i. e. if the King's 
Silver be paid) as was reſolved in the Caſe of Logd ver. Viſcount Say and Seal, in Mic. 10 Ann. 
where a Fine was thus: 

This is -the final Agreement, made in the Court of the King at Weſt minſter in ous Weeks 
from the Day of St. Michael in the 10th Year of William the Third, before Thomas Trevor, 
&c. Aud afterwards on the Morrow of the Holy Trinity, firſt of Ann, agreed and recorded Le- 


fore the ſame Juſtice. 


Here the Concord was of one Term, and the Recordat' of another; ſo the Queſtion Was, 
of which Term this ſhould be ſaid to be a compleat Fine. Per Cur”, It is a Fine of the 
Term the Concord is of, and of which the Writ of Covenant is returnable; for the Concordia 
faBa in Cur is the compleat Fine, the Conceſſit Recordat“ is N the Leave of the Court to 


iarol it. Vide 6 Co. 68. Hob. 330. 2 Vent. 47. Salk. 34 


Expoſition of 


Concords. 


The Conuſance of a Fine, and a Grant and Render hes: ſhall be expounded ard e 
as a Charter or other Conveyance between Party and Party, becauſe it is a Conveyarico 
Record, and not as a Writ of Judgment upon Record. | 

And therefore if 4. and B. by a Fine acknowledge the Manors of S. T. and V. to be the. 
Right of C. and C. doth render the Manors of S. and 7. to A. by one Render, and after * 
another Render limits 100 Acres, Parcel of the Manor of S. to B. this ſhall be a good Con- 
cord, and be expounded according to the Intent of the Parties, viz. chat B. ſhall have the 
100 eres, and A. all the Reſidue of the Manor. | 

If a Fine be levied to two Men & heredibus, without the Word [ 510 ; this is void for 
Incertainty in a Fine as it is in a Deed. 

IF a Fine be levied Come ceo que il ad de ſen done, hereby a Fee-ſimple will paſs BE TER 
any Word of Heirs. And fo allo it is in Caſe of a common Recovery. 

If the Lands be limited in the Concord of a Fine to B. for Life, and after to the Children 
of C. begotten, and C. hath at the Time of the Fine levied two Daughters only; in this 
Caſe the Sons and Daughters that are born after ſhall take nothing by this Fine; and no 
Averment of Intent will help in theſe Caſes; and yet an Averment Tieth upon a Fine of the 
Uſes thereof, and of no other Matters, as upon a Deed. | | 


(Q)) In what Courts Fines my be levied. 


HE only Court of Weſtminſter for ſetting out F. ines, is the Court of 8 Pltas, 
and thither they muſt be certified. 
Alſo by the Stat. 2 E. 6. c. 28. Fines may be levied in the County Palatine of Cheer. 
And by 37 H. 8. c. 19. of Lands in the County Palatine of Lancafter. 
And by 5 Eliz. c. 27. within the County Palatine of Durham. . 
And if any other Perſons than ſuch as hereafter mentioned ſhall take Cognifance of or 


record Fines, or if they be levied in another Court, or otherwiſe than as is before ſet forth, 


they will be void, or voidable at the leaſt, for una. 2 Toft. 514,515. Slat, 2 Ed. 6. c. 28. 
37 H. 8. c. 19. 5 Eliz. c. 27. 


(R) Bare 


* 
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(8) Before what Perſons Fines may be 3 


T HE Perſons or Judges before whom a Fine is to be levied are of po Sorts ; for fante 
are Judges only at the Time of the Cogniſance and Certificate thereof, and others are 
Judges to whom the Cogniſance is to be certified, and before whom it is to be recorded, 

The firſt Sort are ſuch as have Power to take ſach Cogniſance either ex Officio, and by Vir- 
tue of their Offices, or by ſome Commiſſion general or ſpecial granted to them by the King 
out of Chancery. Weſt's Symb. Tit. Fines. 


As all or any two of the Fuſtices of the Common Pleas may in open Court take Knowledge Judges. 


of Fines, and record them by Virtue of their Office. Stat. 15 E. 2, Stat. de Carliſle. Fenk, 
Cent. 4. Caſe 28. 

Or the Chief Fuſtice of that Court may by the Prerogative of his Place take Cogniſance of 
Fines in any Place out of the Court, and certify the ſame without any Writ of Dedimus Pole- 
ſtatem. Dyer 224. Cromp. Juriſ. 92. 

And ſo alſo (it ſeems) may two of the Juſtices of that Court with the Conſent of the Reſt, or 
one of them with a Knight (but this is not uſual at this Day). Stat. 15 E. 2. Bro. Fines 20, 

Alſo Juſtices of AMiſe by the general Words of their Patents may take and certify Cog- 
ſances of Fines without any ſpecial Dedimus Poteſtatem; but at this Day they * not uſe to 
certiſy them without a 2 Writ of Dedimus Poteſtalem. 

And Fines have been levied before Juſtices Errant. Dyer 224. Bro: Fines 120. 
But formerly neither the Lord Chief Juſtice of the Court of Common Pleas, nor any other 


Judge of that or any other Court, could take the Cogniſance of Fines out of the Court of 
Common Pleas without a Dedimus Poteſtatem, as appears in F. N. B. 146. g. where Filzber- 


bert ſays, 
« And if he who. ought to levy the Fine and make the Cogniſance cannot come for Infir· 


4 mity, or other reaſonable Cauſe, to make the Acknowledgment in Court, then he ought 
to ſue out a Dedimus Potefiatem directed to ſome Juſtice; that he may go to hint and take 
* his Cogniſance, and certify the ſame to the Juſtices of the Common Pleas, and the Writ of 
Covenant ought to be ſued out before the Dedimes Poteſtatem be returned into the Com- 
mon Pleas, and the Dedimus Potgſtatem ought to rehearſe that the Writ of Covenant de - 

« pending in the Common Pleas i is depending defore the Jaſticess and the Writ ſhall be 
«© thus: 

Rex dilecto & fideli ſus W. Rikhil, Ec. and fo FE on with a Dedimis Poteftarem, ditected 
out of Chancery to the Lord Chief Juſtice of the Court of Common Pleas, to authorize 
and impower him to take the Cogniſance of a Fine of a Plough-Land out of Court. 

Upon which Brown in his Introduction of Fines, p. 38. notes, That there bad not been any 
: Occakion for a Dedimus Poteſtatem to be directed to the Lord Chief Juſtice of the Common 
Pleas, to take the Acknowledgment of a Fine, if he had a Power annexed to his Office (as 


they ſay every Chief Juſtice of that Court for the Time . now has) to take Cognifance of 


_ Fines ex Officio out of Court. 
Alſo Cogniſances of Fines are taken by a ſpecial Writ ifving out 6f Chancery called a De- 


dimus Poteſtatem, whereby Commiſſion is given in divers Caſes to a private Man for the ers. 


: Speeding of ſome Act appertaining to a Judge upon a Surmiſe that the Parties that are to dg 


the fame are not able to travel; and by this Writ upon ſuch a Surmiſe, Power may be given 


to any Serjeant at Law alone, or to any Kaight and Gentleman together, to take the Cogniſance 
of ſuch Perſons, and they may by Virtue thereof take the ne: either of all or ſome of the 
Parties; and that (as it ſeems) in any Place accordingly. 

But a Fuſtice, or other Perſon being Cogniſee in a Fine, may not take c_— thereof 


himſelf. 
See more concerning Dedimus Poteſtatem, poſe: 556, Se. 


And all thoſe who have Power to take the Cogniſance of Finds are to ks gre reat Care of Their Duty, 


whom they take the ſame, and whom they do admit to make ſoch Conufance before them. 
And therefore they are to ſee that they know the Parties that are to be Cogniſors, that 
they ſuffer not one Man to make a Conuſance in another Man's Name, and that they ds not 
take any Conuſance from any Perſon prohibited by Law. | 
And if a Wife joins with her Hufband in the Conufance, the Judges or Commillionters 
© muſt take Care to examine her apart from the Huſband, whether the parts with her Righe in 


the Land willingly, or by Compulſion of her Huſband ;: for although fs be made td do it 


Compulſion of her Huſband, yet ſhe has no Way to retieve herſelf when it is done. 


And Judges for the recording of Fines are the Juſtices of the Common Pleas only, and 1... of ce. 
therefore all Cogniſances of Fines muſt be certified thither; for in that Court only, and nat cording Fines, 


in any other of the Courts of Record at Weſtminſter, o or in any other interior Court, or antient 


Demeſnes, are Fines to be levied. | 
Vol. I. | Es 7 B But 
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"But * ſpecial Grant a 1 * may be levied in a baſe Court; ind "i Acts of Pacllamenic 
Fines may be and are levied in the Counties Palatine of Lancaſter, Cheſter and Durham, of 
Lands lying within thoſe Places. 

And if any Perſon do take Cogniſance of Fines, or other than ſuch as before that have 
Power, or any other Perſons or Judges ſhall record Fi ines, or they ſhall be levied in any otter 


Court or Place than as before, ſuch Fines are void. 


At this Day any Juſtice of the Common Pleas, King's Bench, Judge of Aſſiſe, Baron of 
the Exchequer, Serjeant at Law, the Attorney or Solicitor General, any Apprentice or Barri- 


ſter at Law, Doctor or Bachelor of Divinity, or other dignified Clergyman, Dector of the 


Civil Law, Proctor, or publick Notary, Doctor of Phyſick, or Gentleman of the Country, 
(provided a Knight or Serjeant at Law be joined with them) may take the Acknowledgment 
of a Fine by Dedimus Poteſtatem; but with this Difference, that a Judge of the King's Bench 


or Common Pleas, a Baron of the Exchequer, Judge of Aſſiſe, or Serjeant at Law, may 


take the Cogniſance of a Fine before the Dedimus Poteſtatem be ſued out; whereas whe other | 


Perſons cannot. Bro. Intr. 52. 


DS 6) How to ſue out bo levy Fines in wt 
HE Manner and Order of ſuing out or levying a Fine is thus: Firſt, There is an ori- 
ginal Writ ſued out, and this may be a Writ of Meſne, Warrantia Charte de Conſuetu- — 


,  dinibus & Servitiis, or any Writ of Right, (for upon theſe or any other Writ whereby Land 
is demanded or may be recovered a Fine may be levied) * the moſt uſual Writ whereupon 


a Fine is levied is a Writ of Covenant. | 
And notwithſtanding it is the common Practice to take out a Dedimus Poteſtatem, and have 
the Conuſance of a Fine before any original Writ be ſued forth, yet the original Writ is al- 

ways ſuppoſed in Law to precede the Dedimus Poteſtatem, and therefore doth and muſt ever- 
more bear Teſte before it, or elſe it is erroneous. | 
After the original Writ ſued forth, there is a Præcipe, which is the titling of the Writ 
whereupon the Fine is levied, and the Concord and Agreement of the Parties, both which 
are fairly written (and that moſt commonly in Parchment); after this the Party or Parties 
that is or are to acknowledge and levy the Fine, is or are to come in Perſon before him or 
them that have Power to take the ſame Conuſance, who are to take Notice of the Perſons, 
that if there be any Woman that has a Huſband amongſt the Conuſors in the Fine, they do 
examine her whether ſhe be willing and do it freely wit 80 the Compulſion of her Huſband. 
After this, all the Parties that are to levy the Fine are to declare themſelves before the 
Judges or Commiſſioners (having Power to take the ſame Conuſance) to be willing to paſs 
their Right in the Lands according to the Agreement, and to ſubſcribe their Names or Marks 
to the Concord : And if it be taken by a ſpecial Dedimus Poteſtatem, it is to be returned and 
certified under the Hands and Seals of the Commillioners i into 3:the Court of Common Pleas, 


that it may be there recorded and finiſhed. 
(T) How to achnowledge a Fine at the Bar. 


IRST make your Præcipe in Paper for the Curſitor of the County t to make the Writ 
of Covenant, and having received it from him ſealed, then write a Præcipe and Concord 
thereof in Parchment, and deliver them all ro one of the Serjeants at Bar, the Cogniſors be- 


ing alſo preſent. 


Then the Serjeant will deſire the Juſtices to record | the Appearance, which _ 1895 
the Ser jeant ſays, | 
The King's Silver. 
Then the ſecond Prothonotary, or his Clerk, anſwers, | 
| | What will be give. | 
Then the Serjeant will anſwer thus, 
What he will have. | 
Then the ſecond Prothonotary, or his Clerk, anſwers a again, 
Draw the Concord. | 
Then the Serjeant will ſay, ith your Leave the Concerd 5 is as follows, to wit, Ec. reciting 
the Subſtance of the Concord, with Relation to the Lands in the Præcipe. | 
And after that, if any of the Cogniſors be a Feme Covert, or married Woman, the Ser- 
jeant will direct her to go up to the Puiſne Judge to the Bench, to be examined of her Con- 
ſent to part with her Right i in the Land, whether ſhe does it freely, or by Compulſion; 


and then the . Judge takes the Concord in Parchmient; and Teads der the Contents and 
| I | | | | examines 
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examines her privately apart ; x" and that done, ſhe delivers it to the Prothonotary to be re- 
corded. 
After it is recorded, you muſt pay the Fees of the Court, and then take the Procige and 
Concord, and annex it to the Writ of S and paſs it through the ſeveral Offices as 
hereafter directed. | 


(0b) How to fue out a Fine before the Lord Chief Juſtice of the Common Pleas, 


| IRST, Draw your Præcipe and Concord under it fairly on Paper. 
| F Vide the Forms in the ſecond Volume, Tit. Fines. | 
Then ingroſs them in the like Manner on Parchment. 
And you may alſo for Diſpatch. write the Caption underneath. | 
Then go with the Cogniſor or Cognifors to the Lord Chief Juſtice of the Common Pleas, 
at his Chamber, and deliver your Paper or Parchment to the Clerk of the Fines, who will in- 
quire of him that comes with the Parties to the Acknowledgment of the Fine, if he knows 


them, and ſee that he ſubſcribes his Name to the Fine; which done, he will get the Lord 


Chief Juſtice's Hand to the Caption of the Concord, ingroſſed i in Parchment, (and alſo to the 
Copy thereof in Paper, which is to remain with the Clerk of the Fines). 

Then carry the Concord in Parchment to the Curſitor of the County where the Lands lie, 
and there get your Writ of Covenant made, which (before it be ſealed) you are to carry to 
the Alienation-Office, and there compound it, and get it entered — indorſed; then carry it 

back to the Curlitor, who will get it ſealed. 

This being done, you muſt make a Warranty of N Ec. 

See of paſſing Fines after Caption, poſt. 


(* How a Fine muſt be acknowledged before a Nudge of Af iſe in the Country. 


RA W the Præcipe and Concord in a fair Hand upon Paper. 
2. Carry the Præcipe and Concord ſo drawn, to the Curſitor of the County where the 
Lands comprized in the Fine lie, who will thereby make the Writs of Covenant and Dedimus 
Poteſtatem. - 
3. Then carry the Writ of Covenant to the Commiſſioners of the Alienation-Office, before 
. ſealed, ( 9.) and there compound the King's Fine. 
rn Then get the Writ of Covenant indorſed, entered and ſigned by the Commiſſioners of 
the Alienation-Office, together with the Receiver 8 Hand thereto, for what Money is paid for 
the Value of the Lands. 
5. Then carry the Writs of Covenant and Dedimus to the Curſitor, who will get them ſeal- 
ed. Qu. If not always ſealed before Writ of Covenant is carried to the Alienation-Office. | 
6. Then carry them to the Clerk of the Fines belonging to the Judge of Aſſiſe, who will 
draw the Concord, (Q,) and return the ſaid Writs with the Judge's Hand to the ſame, and 
then he muſt put in his Warrant of Attorney, &c. as in other Caſes. Bro. Intr. 47, 48. 
| T0: may be the regular Method, but in the 1nftruFor Clericalis the Method is thus: 
Leave the Præcipe and Concord with the Judge's Clerk. 
2. And when the Judge comes to Town, beſpeak of the Curſitor of the County a general 
Dedimus, directed to that Judge, and his Clerk will return the Subſtance of the Concord on 
the Back of the Dedimus. 


3. Then get a Writ of "=P and compound it, and paſs it 9 all the —_— 
as in other Caſes. 


(W) The Manner f ce and levying Fines before Commiſſioners. 


HEN the Cogniſance of a Fine is to be taken in the Country, it is moſt frequently 


taken before Commiſſioners, or Perſons authorized by a Writ called Dedimus Pote- 


atem. 

The Perſons who may take the Acknowledgment of Fines are mentioned before ; 3 therefore 
it only remains now (as to Fines taken by Commiſſioners) to ſhew, | 

Firſt, In what Caſes a Dedimus Poteftatem may iſſue. | 

Secondly, How to ſue it out. 

Thirdly, How the Commiſſioners are to take the Acknowledgment, and return or certify 
the ſame into the Common Pleas Court. | 

Fourtbly, How the Fine _ be tranſmitted to and allowed by a Judge of the Common 

Pleas. 


And 


— 
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And in the next Place to ſhew the Method of paſſing the ſame (as well a as Fines keg by 
other ns Es through the ſeveral Offices till the ſame is completed. N 


Firſt, In what Caſes a Dedimus Poteſtatem may iſe. 


If a Man levies a Fine, and is going into the King's Service, he may have a Dedimus "Oh 
| EE teſtatem directed to a Juſtice to take his e Bro. Intr. 40. | 
| And of a Woman that is pregnant, &c. Bid. 


| And the Writ muſt make Mention thereof. 15d. | | 
If he in Reverſion will levy a Fine of his Reverſion to another upon a a Writ of Covenant 


| ſued out againſt him, in that Caſe the Acknowledgment ſhall be taken in the Common 

| Pleas; but if the Fine be not ingroſſed till the Tenant for Life has attorned, (and the Fine is 

* ſaid to be ipgroſſed when the Chirographer has made the Indentures thereof, and delivered 

: them to the Conuſee) after which the Conuſee ſhall never have a Quid juris clamat againſt the 

| Tenant for Life; but the Courſe is, when he in Reverſion, upon a Writ of Covenant ſued 
againſt him, makes 2 of the Reverſion by Fine, Sc. then the Conuſee thereupon 

ſnall have a Quid juris clamat againſt the Tenant for Life. And if the Tenant for Life be ſo 
infirm that he cannot travel, then he may ſue out a Dedimus Poteſtatem directed to ſome Ju- 

ſtice = take 9 Sc. and to certify the fame into the Common Pleas. Bro. Int, 


f ; 

| | 40, 

| And a Dedimus Poteſtatem ſhall be granted where the Lord by Fine grants the Services of 
his Tenant to another upon a Writ of Covenant ſued out againſt him; if the Conuſee ſues out 

| a Per que ſervitia againſt the Tenant, then if he be feeble he may ſue out a Dedimus Patefta- 

[ tem to take his Acknowledgment, Sc. and to certify the ſame, Se. Bro. Intr. 41. 

| But now the Courſe is, to admit the Defendant in a Quid juris clamat, or Per que ſervilia, 

| 


to make Attornment after Plea pleaded ; and that eſpecially where he pleads ſuch a Plea that 
he forfeits his Eſtate, if it be found againſt him, Se. then it is clear that he may make an 
Attorney after the Plea pleaded, as the Courſe is, and if he be adjudged to attorn, to award 
a Diftringas ad attornand' againſt him, &c. F. N. B. 147. A. 
If one has divers Writs of Covenant deperiding againſt ſeveral Perſons in divers Counties, 
Sc. he may have one Writ of Dedimus Poteſtatem directed to one Juſtice to take their Ac- 
knowledgments ſeverally, and to certify them, &c. Bro. Intr. 39. | | 
A Fine was taken by Dedimus, but it was not mentioned in what County the Lands did 
lie; the King's Silver was entred, but the Fine remained at the Chirographer's Office, not 
| yet ingroſſed, and the Conuſor died; it was held to be a good Fine by Virtue of the Dedi- 
| mus, and might be ingtoſſed as a Fine at Common Law, and not by the Stat. 4 H. 7. be- 
cauſe if the Party had been living, he might have it with or without Proclamations, but be- 
ing dead, no Election can be made. Dyer 254. Vide 4 Leon. 96. 

A Fine was taken by Dedimus in Hilary Vacation of Carrill and his Wife, who was hen : 
about the Age of nineteen Years; the Writ of Covenant was dated in January, returnable 
Craſtino pur, and the Dedimus was dated three Days after, and the Queen's Silver was en- 
tred in Eajter Term, four Days before the Death of the Wife, (viz.) Die Veneris in ſeptimana 
Paſcbæ; but the Fine was not ingroſſed v/qne diem Mercurii prox. whereupon the Heir of the 
Wife moved, that the Fine might not be recorded; but adjudged, that becauſe the Caption 
was well taken by the Dedimus, and the Queen's Silver entred, thaugh the Wife died before 
the Fine was ingroſſed, yet it was a good Fine, and ſhould bar her Heir. Hil. 5 Eliz, Her 
220. 3 Mod. 140. 2 Vent. 47. S. C. Hob. 330. 12 C324... 


Secondly, How to is out a Dedimus Poteſtatem, and when it is _—_—— to ſue out a Writ of 
Covenant at the ſame Ti ime. 


Make a Præcipe on Paper with the Commiſſioners Natnes ena. 

Carry it to the Curſitor of the County, and at the ſame Time you may beſpeak a Writ of 
Covenant, but that is uſually let alone till the Dedimus is returned ; yet if it be a Fine of the 
preceding Term, it is the beſt Way to have a Writ of Covetant: at the ſame Time; for if 
the Dedimus is not taken and returned in Time, you muſt be obliged to petition the Maſter 
of the Rolls for a Writ of Covenant returnable-of the preceding Term. 

The Dedimus muſt be ſent down into the Country, the Precipe and Concord annexed to it, 
and then to be taken and returned by the Commiſſioners. 

If a Fine is acknowledged before Commiſſioners in the Country in the Vacation, and the | 
Conuſor dies before the Term; though no Writ of Covenant was ſued out, or King's Silver 
entred, the Court will permit the Sonne to enter the Fine as of the Term preceding. 2 £4. 


* 8 50. 
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Third] y, How the Commiſſioners are to take the Acknowledgement of a Fine and Return, or 
| certiſ the ſame into the Court of Common Pleas. | 


Deliver the Dedimus Poteſtatem to the Commiſſioners, with the Præcipe and Concord in- 
groſſed in Parchment, with Wax and Seals unto it. | | | 

The Commiſſioners ought to take Care that they know the Cogniſors, and their Fitneſs 
and Capacity to be fo; and if Husband and Wife be Cogniſors, ſhe ought to be examined 
| ſolely and apart, whether ſhe does it of her own free Will, or by Threats and Compulſion. 
The Coguiſance being taken, the Commiſſioners mult return the Dedimus Poteſtatem, as 
in Second Volume, Tit. Fines. I, 1 | | | 
And then annex the Concord to the Back of the Dedimus, and the Commiſſioners muſt ſet 
their Seals to the Concord, and their Hands to the Dedimus, under the Return thereof. 

The Caption alſo muſt be entred under the Concord, and the Commiſſioners Names ſub- 
| ſcribed thereto. | ENS. | 
If the Dedimus be to two jointly to do it, one of them in this Cafe ought not to do it; 
or if it be to three jointly, two of them ought not to do it, for it will be Error; therefore 
Care muſt be taken concerning their joint and ſeveral Power; fo if one of the Cogniſees be 
one of the Commiſſioners, and he himſelf takes it, it is Ecror. F. N. B. 146, 147. Dyer 
220. Cro. Eliz. 249. 8 — | 
And after the Commiſſioners have taken the ſame Cogniſances by Dedimus Poteſtatem, 
they are to certify the ſame truly, and the Day and Year when it was taken, and not another 
Time, and to return the Commiſſion into the Court of Common Pleas under their Hands 
and Seals within a Year after the taking of the ſame Conuſance, at the fartheſt. 

And if they refule to return or certify it, the Party grieved may by a Writ called Cogni- 
tionibus admittendis, or a Certiorari, compel that Commiſſioner that hath it in his Cuſtody, 
or his Executor or Adminiſtrator, if he be dead, to certify it. os 
But if any of the Cogniſors happen to die before it be certified, then it cannot be certified 
at all, for it cannot now be made a good Fine. | | | 

And ſo alſo (as ſome hold) if the King dies. But if the King's Silver be entred in Paper 
or upon the Back of the Writ of Covenant, (as the Uſe is) and the Party dies after this; 
in this Caſe the Fine may go on, and will be a good Fine notwithſtanding the Death of 
the Party. £ | N „ 3 : : 
If a Man has a Writ of Covenant againſt one to levy a Fine, and upon that a Dedimus 
Poleſtatem is directed to the Juſtice to take the Cogniſance of the Party, and the Juſtice takes 
the Acknowledgment by Force of the Writ, and afterwards will not certify the ſame into 
the Common Pleas, they the Party may ſue out a Cerſiorari directed to the ſame Juſtice, re- 
hearſing the whole Matter, and how he had taken the Cogniſance, commanding him by the 
ſaid Writ to certify the ſaid Acknowledgement into the Common Pleas, &c. and thereupon 
he may have an Alias and Pluries, and alſo an Aitachment, &c. againſt the ſaid Juſtice, if 
he will not certify the ſane, or return the Certiorari, and ſhew Cauſe why he ought not to 
certify, Sc. 1 N . - 85 
And if the Juſtice be dead who took the Acknowledgment, the Conuſee may have a Cer- 


ticrari directed to the Executers of ſuch Juſtice to certify the Cogniſance ; and may alſo have 


upon ſuch a Certiorari an Alias and Pluries, or a Cauſam ncbis fignifices, Cc. and thereupon 
an Attachment may in like Manner be had againſt the Zxecutors of ſuch Juſtice upon the 
| Refuſal to certify as aforeſaid; by which it appears that though a Certiorari be ſent to the 
Juſtice to return the Acknowledgment before the Juſtices of C. B. yet the Party who is 

Cogniſce in the Fine ought to ſue out another Writ to be ſent and directed to the Juſtices of 
that Court to receive ſuch Acknowledgments as are taken; the Forms of both which Writs- 
may be ſeen in the Regiſter among the Writs of Covenant. F. NM. B. 147. B. | 
There is allo another Writ of Certiorari directed to the Treaſurers and Chamberlains of the 


Exchequer, to certify the Tranſcript of a Fine into the Chancery, and a Writ of Mittimus out 


of the Chancery, directed to the Juſtices of the Common Pleas for the Tranſcript of the 
ſaid Fine, . 1 RODS vs | 


And there is another Form of a Writ of Certiorari, directed to the Chirographer of the 


Court of Common Pleas, to certify into the Chancery the Tenor of a certain Note of a Fine 
levied in a fermer King's Reign, &c. as appears by the Regiſter. F. N. B. 147. D. | 
Fourthly, How a Fine muſt be tranſmitted to and allowed by a Fudge of the Common Pleas. 


By a Rule of the Court of Common Pleas made in the 13th Year of George 1. it was 
ordered, That not Fine whatſoever taken and acknowledged before any Commiſſioners, by 
| Vo L. I. . = 8 | ' Virtue 


— 
hs + Doren 


= 
— pram — i £ - p . * 2 
Pry CI A ——— — n _ 


NEE AIC IN ͤ -—— 


— — — 


B 
—— — — 4 


"IF = 
FRET Ne eee 
" 


2 re Ee Ren nn —̃— 


__. 


558 


Fines. 


— — 


Virtue of a Wii of Dedimas Poteſt atem to them directed, ſhould be allowed to paſs, unleſs 


ſome Perſon preſent when ſuch Fine was taken and acknowledged did perſonally appear be- 
fore the Lord Chief Juſtice, or ſome other Juſtice of that Court, and was examined upon 
Oath, touching the due Execution thereof, and particularly whether ſuch Perſon knew the 
Parties acknowledging ſuch Fine. b | 
Which Rule having been found by Experience to be attended with Inconveniencies, and 
having not anſwered all the good Purpoſes for which it was intended; for Remedy thereof, 
and the better to aſcertain the Practice for the future, in Hilary Term 17 Ges. 2. it was or- 


dered by the ſaid Court, That from and after the firſt Day of the then next Michaelmas 


Term, inſtead of an Oath made viva voce of the due Acknowledgment of ſuch Fines, an 
Affidavit or Affidavits in Writing on Parchment ſhall be made and annexed to every Fine fo 


taken as aforeſaid, in which Affidavit or Affidavits the Perſon or Perſons making the ſame 


ſhall ſwear, That he or they knew the Party or Parties acknowledging ſuch Fine; that the 


ſame was duly ſigned add acknowledged; that the Party or Parties acknowledging, and alſo 
the Commiſſioners taking the ſame, were all of full Age and competent Underſtanding ; 
that the Femes Covert (if any) were ſolely and ſeparately examined apart from their Huf- 
bands, and freely and voluntarily conſented to and acknowledged the ſame, and that the Co- 


nuſor or Conuſors, and every of them, knew the ſame to be a Fine to paſs his, her or their 


Eſtate or Eſtates z which Fine, together with ſuch Affidavit or Affidavits annexed, ſhall be 
tranſmitted to the ſaid Lord Chief Juſtice, or ſome other Juſtice of the ſaid Court, for his 
Allocatur thereon, and ſuch Affidavit or Affidavits ſhall remain annexed to ſuch Fine, and 


be left with the ſame in the proper Office. And it was ordered, That all and every ſuch 


Affidavit and Affidavits as aforeſaid, except where the Perſon or Perſons at the Time of their 


acknowledging the Fine are in Ireland or ſome other Parts beyond the Seas, ſhall be made by 


ſome Attorney or Attornies of the Courts of Weſtminſter- Hall, or of the great Seſſions in 
ales, or of the Counties Palatine of Cheſter, Lancaſter and Darham, and ſhall be ſworn be- 


fore a Perſon duly authorized to take Affidavits in the ſaid Court. | 


And it was further ordered, That if any ſuch Affidavit or Affidavits as aforeſaid, ſhall be : 
made and annexed to any Fine, and tranſmitted to the Lord Chief Juſtice or any other 
Juſtice of the ſaid Court for his Allocatur thereon, before the ſaid firſt Day of Micbaelmas 


Term, the fame ſhall be received and allowed inſtead of an Oath made viva voce of the due 
Acknowledgment of ſuch Fine. 2 5 | ES. 
Which Rule having been found by Experience to have anſwered many, but not all the 


good Purpoſes for which it was intended; to make therefore the ſame more effectual and 


compleat, and the better to aſcertain the Practice for the future, in Hilary Term 26 & 2 
Geo. 2. it was ordered by the ſaid Court, That from and after the firſt Day of next Michael. 
mas Term, in the Affidavit or Affidavits made in purſuance of ſuch Rule, the Perſon or 


Perſons ſo making the ſame ſhould not only ſwear as they are directed by the ſaid Rule, but 
alſo that the Fine was duly ſigned and acknowledged upon the Day and Year or Days and 
Years mentioned in the Caption; and if there ſhould be any Razure or Interlineation in the 


Body or Caption of ſuch Fine, that ſuch Raſure or Interlineation was made before the Party 
or Parties ſigned the ſaid Fine, and before the Caption was ſigned by the Commiſſioners, 


which Affidavit or Affidavits ſhould be annexed to the Fine, and ſhould be tranſmitted to the 
faid Lord Chief Juſtice or ſome other Juſtice of the ſaid Court for his Allocatur thereon, 
me in the proper Office, as 


and ſhould remain annexed to ſuch Fine, and be left with the ſa 
is directed by the ſaid Rule. | 
The Form of which Midavit you may ſee in the Second Golume. 
You pay for the Judge's Allocatur 45. + 


(X) How to paſs a Fine (after it 
| | 38. ful bed. 


TTYAVING before ſhewn how a Fine muſt be acknowledged at Bar, or before a Judge 
or Commiſſioner, and how to ſue out and return a Dedimas, &c. it now remains to 


ſhew. what is afterwards to be done to compleat the Fine. 


The Fine being allowed, if the Writ of Covenant be not made out, leave the Dedimus 


and Caption (when taken by Dedimus) with the Cutſitor, and he will make out the Writ of 
Covenant, for which you pay 75. 64. . | | | 


Then carry the Writ of Covenant to the Alienation-Office to be compounded, and * have 


the Poſt- Fine indorſed, purſuant to 32 Geo. 2. c. 14. Heck. 1. 


After it is compounded, carry it back to the Curfitor, and he will mark r 


King's Fine is. 


is allowed) through the ſeeeral Offices till it 
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Then carry the Writ of Covenant to Mr. Prothonotary Dickens's Office, to be returned, 
ſor which pay 15. 6d. | 2 ie | | 


But Writs of Covenant upon F ines of Meſſuages, Lands or Tenements, or Rents iſſuing Returning 
out of them, lying in London, or the Liberties thereof, or in Middleſex, whether ſingly or Writs of Co- 
jointly, with Meſſuages, Lands or Tenements elſewhere, not to be returned until the Attorney enant. 


_ proſecuting the Fine gives Notes in Writing to the ſaid Clerk for the ſaid Returns, or his 
Deputy, as well of the Name and Place of Habitation of the Attorney to the Fine, as of 
their own Names and Habitations, as alſo of the particular Street, Lane or Place where ſuch 
Meſſuages, Sc. are ſituate; and of the Perſons Names who are in Poſſeſſion of ſuch Meſ- 
ſuages, Lands or Tenements, or who are to pay the Poſt-Fines thereupon due to the King. 
And ſuch Notes to be kept on a File, to be on Application to the ſaid Clerk taken Account 
of by beg Secondaries of the Counties in London, or Under-Sheriff of Middleſex. Reg. E. 
6 W. & M. | EY | 
Nexr make out a Warrant of Attorney upon a Piece of Parchment ( ſee the Form in the 
| fecond Volume) which carry with the Writ of Covenant to the Clerk of the Warrants, and he 
will file the Warrant and fign the Writ; pay him 4 d. OE | | 
Then annex the Dedimus and Caption to the Writ of Covenant, and carry them to the 
Cuſtos Brevium in Brick-Court in the Temple, who will indorſe upon the Writ when Procla- 
mation was made; pay him 3s. 8 d. | | 5 
Then carry them to the King's Silver-Office in the Temple to be entred; pay 15. 8 d. 
Note, That till it was entred in this Office and the King's Silver paid, it was not formerly 
accounted a Fine in Law; but now it is ſaid to be a late Reſolution, that it is a Fine in Law 
from the Caption. = | 


And when taken as above, not to paſs the King's Silver-Office, and the King's Silver be Raſures. 


recorded, unleſs Oath be made before ſome Judge of this Court of the due Execution, and 
of the Day and Year when each Cogniſor executed the ſame, where a Raſure in the Day or 
Year ſhall appear in the Caption; and no Fine ſo acknowledged before ſuch Commiſſioners 
in Caſe of ſuch Raſure, to be received and entred by the Clerk of the King's Silver, before 
there be an Allocatur of a Judge obtained. And Fines taken and acknowledged before the 
ſaid Lord Chief Juſtice or any Judge of Aſſiſe, or Serjeant at Law, if the Date of the Cap- 
tion appears to have been raſed, not to paſs the King's Silver Office, nor the King's Silver 
be recorded, before there be an Order under the Hand of ſome Judge of this Court obtained. 
And after any Fine has paſſed the ſaid Office, and the King's Silver of ſuch Fine is recorded, 
neither the Præcipe nor Caption of any ſuch Fine or Writ of Dedimus Poteſtatem, or Writ of 
Covenant, by which ſuch Fine is paſſed, muſt be raſed or altered before there be an Order 
under the Hand of a Judge of this Court for doing thereof, and for amending all Entries 
made from ſuch Writs firlt obtained. Reg. E. 9 A. | 


All Caveats and Orders for ſtopping Fines (legally acknowledged) to be renewed every Caveats. 


Term, and Copies thereof left with the Clerk of the King's Silver, who is to demand only 
35. 44. per Term, or to be void. Reg. E. 29 C. 2. 5 | 
| From the King's Silver- Office carry it to the Chirographer's Office in Hare. Court in the 
Temple, and the Clerk who belongs to the County where the Lands lie will make the Inden- 


| tures and deliver them to you. Then the Fine is finiſhed. 


(Y) Of Fines by or 70 Huſband and Wife or one of them. 


IF the Huſband without the Wife levies a Fine of the Wife's Land, ſhe and her Heirs Baron alone of 
1 may avoid it after his Death; but if ſhe does not make her Claim, Sc. within five Years Feme's Land. 


after her Husband's Death, then ſhe is barred of her Right for ever notwithſtanding, the Stat. 
32 H. 8. and fo are her Heirs barred for ever. Dyer 72. Plow. 373. Lit. $. 731. 
The Husband alone levied a Fine with Proclamations of the Lands of his Wife, and died, 
and five Years paſſed without Action or Entry by the Wife; adjudged that ſhe is barred 
by the Sat. 4 H. 7. and that ſhe is not aided by the Sat. 32 H. 8. becauſe that Statute 
doth not mention Fines with Proclamations, 6 Ed. 6. Dyer 72. 8 Co. 72. Dyer 224. 
2 Co. 93. | | 


And if one ſeiſed of Land in Fee marries a Wife, and after makes a Leaſe of this Land Of his Land. 


to 4. for Life, the Remainder to B. in Fee, and B. levies a Fine with Proclamations, and 
the Husband dies, and the Wife does not make her Claim, Sc. within five Years after the 
Death of her Husband; hereby ſhe is barred of her Dower for ever, notwithſtanding the 
Eſtate for Life in A. but if the Remainder of B. had been put to a Right at the Time of 
the Fine |:vied, ſhe might have avoided the Fine by Plea, Qued partes finis nibil habuerunt, 
Sc. Anne Twift's Caſe, M. 18 Jac. C. B. | 


And 
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And if the Huſband levies a Fine of his own Land and dies, and his Widow a do 
Impediment does not make her Claim within five Years after his Death, hereby ſhe is 
Jarred of her Dower lor ever. 2 Co. 93. Dyer 224. Golasb. 148. 3 Co. Inſt. 216. 3 Leon, 


221. 
If a Joinlure be made to a Woman after the Coverture, and her Huſband and he levy a 


Fine of it, by this ſhe is without Queſtion barred of her Jointure in the Land; but it is 


thought that this will be no Bar to her of her Dewer in the Reſidue of the Land of the Huſ- 


band, and eſpecially where the Fine is ſur Cogniſance de droit come ceo, c. Dyer 358, 
For that the Election to have Jointure or Dower is not given to her till ber Huſband's | 
Death. Leon. 285. 

If Huſband and Wife be Tenants in ſpecial 7, ail, and the Huſband alone levies a Fine, and 
dics, the Wife may enter, but the Iſſue is barred. Moor 28. Caſe go. 
If Lands be given to a Man and his Wife in Tail, the Remainder to the right Heirs of 
the Huſband, and the Huſband alone levy a Fine of this; this will not bar the Wife except 
ſhe ſuffer five Years to paſs after his Death without making Claim, &c. and thereſore if the 
Fine be to the Uſe of the Huſband and his Heirs in Fee, he may diſpoſe i it as a Fee-fimple, 
and his Iſſue hath no Remedy. Dyer 351. | 

And if Huſband and Wife be Tenants in ſpecial Tail, and they levy a Fine at Common 
Law, and take back an Eſtate to them and their Heirs ; by this the Eftate-tail is not barred; 
for here ſhe is not examined; and yet againſt a Fine levied by n the ſhall not be re- 


milled, for in this Caſe ſhe is examined. Lit. §. 670. 


Heir, 


Two Huſ- 
bands. 

Fine levied 

with ſecond. 


Miſnomer. 


Feme Covert 
alone. 


Baron and 
Feme toge- 
ther. 


She is not examined but when a Right is to paſs from her. | | 
If a Huſband makes a Feeffment of the Land of his Wife upon a Condition which is broken, 
the Feoffee levies a Fine, the Huſband dies in the fourth Year after the Proclamations, = 


having Iſſue by his Wife, and after the Wife dies, and five Years paſs, the Heir is barred 


zo enter as Heir to his Father upon the Condition, but he ſhall have five Years after the 
Death of his Father as Heir to his Mother for her Right. Quando duo jura in una n 


concurrunt equum eſt acſi eſſent in diverſis. Plow. 397. 
It a Woman during her firſt Huſband's Life marcies a ſecond, and with him and by his 


Name acknowledges a Fine, it ſhall not bind her, becauſe ſhe is miſnamed. 7 H. 4.22, 23. 


And if ſhe levies a Fine with her right Huſband by a wrong Chriſtian Name, ſhe is 
bound by Eſoppel during her Life, and the Tenant may plead that ſhe by ſuch a Name le- 
vied the Fine. 1 A/. pl. 11. Bro. Fines 117. 


A Woman that has a Huſband ought not to be ated alone without her Huſband in 5 
any Caſe to levy a Fine. | 


But if ſhe be admitted to levy a Fine 93 ber Huſband of her own Lands, wherein 
ſhe has a Fee- ſimple, the Huſband may avoid it by Entry, or otherwiſe, during her Life, (or 
if he be Tenant by Curteſy he may do it after her Death) but if he does not, it is a good 
Fine, and will bind her and her Heirs for ever. 

Except ſhe be an Infant at the Time of the Fine levied, and her Huſband happens to 
die during her Minority; for in this Caſe (if it be not a Fine fur Grant & Render to her in 
Tail, or for her Life) ſhe may avoid it during her Minority: And yet if in this Caſe the 
Coverture continues till her full Age, ſhe may not avoid it vnlels her Huſband joins with 
her in it. | 

But the Hoſband and Wife together may, and ought to levy a Fine either to diſpoſe of 
her own Land, or to bar her of any Jointure or Dower upon her Husband's Land. 12 Co. 
122, 7, 8. 27 Af. 51. 3 Co. Iiſt. 515. . 

In Formedon in Remainder the Caſe was, There were three Siſters, the eldeſt was 8 | 
in Tail, as to a fourth Part of the Lands, Remainder to the other two in Fee; the Tenant 
in Tail married, and then ſhe and her Husband joined in a Fine ſur Cogniſance de dreit come 
ceo, Sc. to the Uſe of them both, and to the Heirs of the Body of the Wife, Remainder 
in Fee to the right Heirs of the Husband ; and this was with Warranty againſt them, and 
the Heirs of the Wife, who afterwards died without Iſſue; and then the two Siſters brought 
a Formedon againſt the Husband, who pleaded this Fine and Warranty; and upon a De- 
murrer it was objected againſt the Form of pleading this Fine, which was of a fourth Parr, 
without ſaying into how many Parts to be divided; but adjudged that it is good in a Fine, 
being a common Aſſurance, but not in a Writ; then as to the Matter in Law, whether this 
Warranty was a Bar to the Demandants; and adjudged that it was, becauſe the Husbard 
warranted during his own Life only, and took back as large an Eſtate as he warranted, ſo 
that the Warranty as to him was deſtroyed as ſoon as created. Mod. 181, Leon. 114. 


The Husband and Wife covenanted to levy a Fine of the Lands of the Wife to the Uſe 
of the Heirs of the Body of the Husband on the Wife to be begotten, Remainder to the 


Husband in Fee; they both died without ve 3 and! in N che Queſtion Was, whether 
| | the 


yy 


501 


the Heir of the Huſband, or the Heir of the Wife, ſhould have theſe Lands; and adjudged 
that the Heir of the Wife had the Title, becauſe this Limitation to the Heirs of the Body of 
the Huſband, is merely void; for taking it as a Remainder, there is no precedent Eſtate of 
Freehold to ſupport it; for here can be no Eſtate for Life ro the Huſband by Implication, 
becauſe the Eſtate is the Wite's Eſtate, to which in Law he is a Stranger; and taking it as a 
ſpringing Uſe, then it muſt be executory, becauſe it is to ariſe after adying without Heirs of 
his Body, which the Law will not expect; but a Feoffment to the Uſe of F. P. and the Heirs 
of his Body, ro commence four Years from thence, or to commence after the Death of T. P. 
without Iſſue, if he die without Iſſue within twenty Years, is good as a ſpringing Uſe, be- 
cauſe the whole Eſtate remains in the Feoffor till that Time. 2 Salk. 675. 


If the Wife be within Age, and ſhe and her Huſband levy a Fine of her Land, they may Wife within 


reverſe it by Writ of Error, and it ſhall be reverſed as to both of them. Leon. 115, 317. 
Upon a Writ of Error to reverſe a Fine levied by Huſband and Wife for the Nonage of 
the Wife, they ſhall have preſent Reſtitution; for when they join in a Fine of the Lands of 
the Wife, all the Eſtate paſſes from her, and the Huſband is joined only for Conformity; 
and therefore the Law permits the whole Eſtate to be reſtored to her though her Huſband is 
living. 2 Co. 77. | 
| The Wife _ an Infant, and ſhe and her Huſband levied a Fine of her Lands, which was 
exemplified ; they were both brought into Court by Rule, upon the Complaint of him in Re- 
mainder; and all this Matter appearing, the Fine was vacated in C. B. and the Exemplifica- 
tion was brought into Court and delivered up; the Vacat was guoad the Wife only, and he 
in Remainder was ordered to bring an Information againſt the Commiſſioners who took the 
Caption of the Dedimus, Sc. 3 Lev. 36. | 
Ai. ſeiſed in Right of his Wife, made a Mortgage by Leaſe for 1000 Years by Deed with- 
out Fine, reſerving a Pepper-Corn Rent; 4. died, his Wife received the Profits and paid 
the Intereſt: On a Bill to forecloſe the Wife, it was held that there ought to have been a 


Fine, it being the Wife's Inheritance, and therefore ſhe was not barred. 2 Jill. 127. 


Where the Caption of a Fine is taken of a Feme Sole upon a Dedimus, and ſhe marries be- Dedimus: 


fore the Day of recording it; yet the Fine ſhall be ingroſſed and recorded as the Fine of a 
Feme Sole, becauſe ſhe had done all towards paſſing the Fine which was in her Power to do, 
and it ſhall bind her and her Heirs; and by the Opinion of ſome, her Huſband ſhall be 
bound by this Fine, becauſe the Marriage was the Act of both; but if ſhe had died before 


the Return of Dedimus, then the Writ of Covenant had abated, becauſe her Death was by the Covenant: 


Act of God. Dyer 246. 


In a ſpecial Verdict in Replevin the Caſe was, a Feme Covert alone declared the Uſes of a Declaration 


Fine intended to be levied by her Huſband and herſelf of her own Lands, and before the of Uſes. 


Fine was levied the Huſband alone declared other Uſes; it was agreed on all Hands, that the 
| Uſes declared by the Wife were void, and that the Uſes declared by the Huſband were only 
good againſt himſelf during the Coverture, and no longer. 2 Co. 56. Moor 196. And. 164. 
4 Leon. 88. | | 


No Fine or other Act of the Huſband's only of or upon any the Lands that are the Inhe- How the An 
ritance of a Freehold of his Wife during the Coverture between them ſhall hurt the Wife, of the Hu- 


but that ſhe or her Heirs, or ſuch as ſhall have Right to the Land, may avoid it; but the band ſhall 


Fine of the Huſband and Wife together of her Lands is good, and ſhall bind her and her bind the Wife. 


_ Heirs. Stat. 37 H. 8. c. 28. | 


She that has an Eſtate of the Land that was her Huſband's, or any of his Anceſtors, aſ- porfeiture, 
ſured to her for Jointure, Dower or Intail by her Huſband, or any of his Anceſtors, may not Jointure, 


| levy a Fine of his Land to grant a greater Eſtate thereby than for her own Life; if ſhe does, Dower, &c. 


it will make a preſent Forfeiture by Stat. 11 H. 7. c. 20. | 3 
And if ſuch a Woman accepts of a Fine ſur Cogniſance de droit come ceo, Ec. and by the 
ſame Fine renders back the Land to the Cogniſee for 100 Years; this is within this Statute a 


Forfeiture. | | 
So if a Woman that has Title of Dower, will before ſhe be endowed enter and levy a Fine ; 


Leon. 206. 5 | SE | 3 
hut a Leaſe for twenty-one Years by ſuch a Woman Tenant in Tail by her Huſband's Gift, 
c. although ic be not warranted by 32 H. 8. yet it ſeems this is no Forfeiture within x x 
H. 7. Cre. Jac. 689. | ZE : 27 


Vor. I. | | e 2) Of 


this will be within the Statute, and a Forfeiture of her Eſtate, by 12 H. 7. Cro. Fac. 689. 


362 5 Fines. 


(Z) Of 3 by Tenant for Life, Tenant in Tail, &c. 


F either the Cogniſor or Cogniſee at the Time of the Fine levied be ſeiſed of an Eſtate of 
Freehold in Fee. ſimple, Fee- tail or for Life, in Poſſeſſion, Reverſion or Remainder, 
whether the ſame be by Right or Wrong, the Fine will be good as to Point of Eſtate. 

And therefore if one that is ſeiſed of Land in Fee-ſimple or Fee-rail, general or ſpecial, 
levies a Fine of this Land to a Stranger, this is a good Fine; but if neither of the Parties 
have any Thing in the Land paſſed, the Fine in many Caſes will be void and uſeleſs, and ic 
may be avoided by this Plea, viz. That neither of the Parties had ary Thing to do with the 
. 3 14 22 2.043; 3 H. 7. 9. 27 fl. 8. 4. - RTE: | 

If a Fine be levied by or to a Tenant for Life of the Land he doth ſo hold; this Fine will 
be good as to the Eſtate of the Parties to the Fine; but he muſt take Heed of a Forfeiture 
in this Caſe. For, | | : | | | 

If a Tenant for Life levies a Fine ſur Cogniſance de droit come ceo, Sc. to a Stranger, or 
levies a Fine ſur Grant & Releaſe to a Stranger, to hold to the Cogniſee for longer Time than 
for the Life of the Tenant for Life; in this Caſe though the Fine be a gcod Fine, yet it is a 
Forfeiture of the Eſtate of the Tenant for Life, whercof he in Reverſion or Remainder may 
make preſent Advantage, and enter. | | | 

But if ſuch a Tenant for Life levies a Fine fur Grant & Releaſe, to hold to the Cogniſee 
for the Life of Tenant for Life, or grants his Eſtate by ſuch a Fine to him in Reverſion or 
i ' Remainder, or by Fine grants a Rent out of the Land for longer Time than for his own 
| | Lite ; this Fine is good, and there will be no Forfeiture of the Eſtate of Tenant for Life 
by it. | | | | | 
50 likewiſe if ſuch a Fine be levied by Tenant for Life to a Stranger, who thereby ac- 
knowledges all his Right to be in the Tenant for Life, and releaſes and quits Claim to him 
and his Heirs, and goes no further ; this a good Fine, and no Forfeiture of the Eſtate of the 
Tenant for Life, for his Eſtate is not charged thereby, and it may enure to him in Rever- 
ſion. | | 
But if a Stranger ſays further in the Fine, Come ceo que il ad de ſon done; this is a Forfei- 

ture. 27 EP. 1.1: 44 £4. 3. 36. 1 H. 5. 5. | | GL 

The ſame Law is of ſuch Fines for Tenant in Tail after Poſſibility, Sc. and Tenant by 
the Curteſy, 39 E. 3. 16. and yet ſuch a Fine of Rent out of the Land is no Forfeiture. | 
A Tenant for Life in Tail after Poſſibility, &c. or in Dower, may not by Fine grant and 
ſurrender his Eſtate to him in Reverſion; but he may grant and releaſe it by a Fine. 17 
„62. 24 Bd. 3. 26. | | | | | | | 
: If neither the Cogniſor nor Cogniſee be ſeiſed of any Eſtate in Freehold, in Poſſeſſion or 
Reverſion of the Land whereof the Fine is levied, at the Time of levying thereof, but have 
only a Leaſe for Years, or not ſo much; in this Caſe the Fine will be of no Force as to any 
Stranger, however it may be good between the Parties themſelves to conclude them by 
Way of Eſtoppel ; and therefore if the Leſſee for Years levies a Fine ſur Cogniſance de droit 
come ceo, this will not be a good Fine, becauſe he has no Freehold in him. Terk. Cent. 6. 
Caſc 45. | N | ES, 
if a Leſſee for Years, or a Diſſeiſee, or one that has a Right only to a Reverſſon or Remain- 
der, levies a Fine to a Stranger that has nothing in the Land; this Fine will be void, or at 
leaſt voidable as for or to any Stranger to the Fine; and he that has Cauſe to except againſt _ 
it, may ſhew that the Freehold Eſtate and Seiſin of the Land was in another before, and at 
the Time of the Fine levied, and that Partes finis nibil kabuerunt tempore levationis finis, and 
by this avoid the Fine. | | | 
And yet a Diſſeiſor may levy a Fine to a Stranger that has nothing in the Land, and this will 
be a good Fine, for he has the Fee-ſimple by Wrong in him; and if the Diſſciſee ſuffers five 
Years to paſs without Claim, the Diſſeiſce is barred. Plow. 353. 6 Co. 105. 3 Co. 87. 
If Tenant in Tail levies a Fine ſur Cogniſance de droit come ceo, Ec. with Proclamation ac- 
cording to the Statute; this is a Bar to the Eſtate-tail, but not to him in the Reverſion or 
Remainder, if he makes his Claim or purſues his Action within five Years after the Eſtate 
ſpent. Co. Lit. 372. . 4 | | 
If a Gift be made to the eldeſt Son and the Heirs of his Body, the Remainder to the Fa- 
ther and to the Heirs of his Body, and the Father dies, and the eldeſt Son levies a Fine fur 
Cogniſance de droit come ceo, &c. with Proclamations according to the Statute, and dies with- 
out Iſſue; this ſhall bar the ſecond Son, for the Remainder deſcends to the eldeſt. Co. Lit. 


372. B. | 
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"I Tenant in Tall be diſſeiſed, or 8 Right of Action, and the Tenant of the Land levies 


a Fine ſur Cogniſance de droit come ceo, &c. according to the Statute, and five Years pals, the 
Right of the Eſtate is barred. Co. Lit. 372. b. 
ff the Donee in Tail of the Gift of the King had levied a Fine ſur Cogniſance de droit come ceo, 
Se. with Proclamations, according to the Form of the Statute of 4 H. 7. this had barred 
the Eflate-Tail, although the Reverſion was in the King. 

But fince by the Statute of 34 H. 8. ſuch a Fine levied by the King's Donee in Tail, the Re- 
verſion continuing in the Crown, is no Bar to the Eſtate-tail. Co. Lit. 372. b. 

If Tenant in Tail be diſſeiſed, or makes a Feoffment in Fee, and afterwards levies a Fine ſur 
Cogniſance de droit come ceo, &c. with Proclamations, according to the Form of the Statute, 
unto the Diſſeiſor or a Stranger; this will for ever bar the Iſſues in Tail. 3 Co. go. 


Where the Iſſue in Tail claims by the ſame Title, and is driven to make his Conveyance 


| to the Lands by him that levied the Fine; in every ſuch Caſe the Fine will bar him. 9 Co. 
138. Dyer 354. 


If Tenant in Tail dies before all the Proclamations are paſſed, yet being once perfected, 


though after his Death, the Fine ſhall bar his Iſſue. 3 Co. 8 
So notwithſtanding the Iſſue in Tail be deins Age, hors de * de ſouth Coverture, de non 
ane Memorie, or in Priſon at the Time of the Fine levied, and the Proclamations paſſed, yet 
be will be barred thereby, 3 Co. 84. 
Where the King is Tenant in Tail of the Gift of any of his Anceſtors as Subjects, he may 
levy a Fine of ſuch Eſtate, and bar his Iſſue, and upon a Grant and Render he may deſtroy 
the Eſtate-tail. Co. Lit. 372. 3 Leon. 76, 


77. 
A Fine levied by Tenant in Tail of the Gift of the King will be no Bar to the King, nor to 


the Ilſue in Tail, though it will bar all other Perſons. Dyer 279. 

Where one is Tenant in Tail of Lands, whereof the Remainder is in the King, and the 
Tenant in Tail levies a Fine ſur Cogniſance de droit come ceo, Ec. with Proclamations accord- 
ing to the Statute ; there the Hue ſhall be barred notwithſtanding the Statute of 34 H. 8. 
Moor, Caſe 258. 

So where one is Tenant in Tail of Lands, (whereof the Rever/ion is in the Crown) who is 
diſſeiſed, and afterwards the Diſſeiſor levies a Fine ſur Cogniſance de droit come ceo, &c. with 
Proclamations, according to the Form of the Statute, and the five Years incur without any 


Claim made by the Tenant in Tail; he ſhall be thereby barred himſelf, but not his Iſſue, ac- 


cording to the Statutes of 32 & 34 H. 8. Moor, Caſe 665. 


A Fine may bar the ſue in Tail, though he be not Tenant in Tail at the Time of the Le- 


vying thereof, provided the Land be intailed upon him. Cro. Car. 670, 
If Lands be given to an eldeſt Son and the Heirs of the Body of the Father, (the Father 


being then dead) and he levies a Fine of this Land, this will bar the younger Brother. Per 


Cur, Trin. 21 Jac. C. B. 

But if the Iſſue in Tail do not make his Title by him that did levy the Fine, there the 
Fine will not bar; and therefore if my Father be Tenant in Tail, and his Brother diſſeiſes 
him and levy a Fine, and he and my Father die, this Fine ſhall not bar me as Iſſue in Tail, 
| becauſe I do not make my Title to the Land by him; but if I ſuffer five Years to paſs, and 
do not make my Claim, Sc. by this Means I may be barred by the Fine. Dyer 3. 

And if the Fine be levied of another Thing than the Thing itſelf intailed ; as if the Tenant 
in Tail grants by Fine a Rent, Common, or the like, out of the Land intailed, this Fine 
will not bar the Iſſue. 

So it a Rent be intailed, and the Tenant in Tail of the Rent diſſeiſe the Terretenant of the 
Land out of which the Rent doth iſſue, and then levies a Fine of the Land, this is no Bar to 
the Iſſue of the Rent. Plow. 435. 

Although the Fine be a double Fine with a Grant and Render, yet it is within theſe Sta- 

tutes, and will bar the Iſſue in Tail as well as a ſingle Fine, ſo as the Grant and Render be of 

the Land itſelf, and not by any Profit apprender out of it. 

And therefore if Huſband and Wife be Tenants in ſpecial Tail, and they levy a Fine with 

Proclamations, and the Conuſee grants and renders the Land to them and their Heirs ; 3 this 

Fine will bar the Iſſue in Tail. | 

And if Tenant in Tail join with F. S. and levy a Fine to a Stranger, and the Stranger 
doth grant and render the Land again to F. S. for Years, and to the Tenaat 1 in Tail in Fee 

afterwards; the Iſſue in Tail is barred by this Fine. 

So if there be Tenant for Life, the Remainder in Tail, and he in Remainder in Tail ac- 
cepts of a Fine from a Stranger, and grants and renders to the Stranger again for Years with 
2 Remainder over; hereby the Iſſue in Tail is bound. 5 Co. 353. Co. Lit. 3 53, Bro, Fines 
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If Tenant in Tail accepts of a Fine of the Land intailed from'a Stranger, and then grants 
and renders a Rent out of the Land to the Stranger by the fame Fi ine; this will not bind the 
Iſſue in Tail to pay the ſame Rent. Plow. 435. 

If Tenant in Tail makes a Feoffment on Condition, and dies, having two Siſters in- 
heritable to the Tail, and one of them levies a Fine with Proclamations fur Releaſe to the 
Feoffee of the Whole; in this Caſe it is doubted whether the other Siſter be barred of her 
Half or not. Dyer-117 

Although the Tenant i in Tail dies before all the Proclamations be finiſhed, yet when they 
be finiſhed, as they may be after his Death, the Iſſues in Tail are bound by the Fine; for 
howſoever by the Death of the Tenant in Tail the Right of the Eſtate- tail deſcends to the 
Iſſue, yet when the Proclamations are paſſed, this Right that deſcends is bound by the Sta- 
tutes, and the Iſſue cannot by any Claim, Ec. ſave the Right of the Eſtate- tail that deſcends 
unto him. 3 Co. 86, 87. 

Although the Iſſue in Tail be within Age, out of the Realm, under Coverture, Non com- 
pos mentis, or in Priſon at the Time of the Fine levied, and the Proclamations paſſed, yet 
the Eſtate-tail is barred by the Fine. 8 

And therefore if 4. be Tenant for Life of Land, the Remainder to B. in Tail, the Re- 
verſion to B. and his Heirs expectant, and B. levies a Fine to C. and his Heirs, and has Iſſue, 
and dies before all the Proclamations are paſſed, the Iſſue in Tail being then out of the 
Realm; the Proclamations are made, and after the Iſſue in Tail comes into the Realm and 

claims the Remainder in Tail upon the Land; in this Caſe the Eſtate- tail is barred for ever. 

Co. 84, 91. | 
: Theſe * extended to Fines Jevied by Tenant in Tail by Concluſion, and the Iſſue 
ſhall be bound by the Fine of their Anceſtor unto whom they are privy in Eſtate and Blood, 

though Partes finis nibil habuerunt tempore Anis. 

And therefore if the Iſſue in Tail in the Life of his Anceſtor when he hath only a Poſſibi- 
lity ; as if there be Grandfather, Father and Son, and the Grandfather be Tenant in Tail, 
and the Father levies a Fine of the Lands before the Grandfather's Death, and then the 
Grandfather dies before the Father, and after the Father dies; in this Caſe the Iſſue is barred .- 
by this Fine. 3 Co. go. Dyer 279. Plow: 435. So allo if the Grandfather ſurvives the 
Father. 

But in Caſe of a Collateral Deſcent, if the Collateral Anceſtor dies in the Life-time of his 
Father without Iſſue, this Fine is no Bar; but if he ſurvives his Father, contra. 

So if Lands be given to the Grandfather and his Wife in ſpecial Tail, and the Grandfather 
dies, and the Father diſſeiſes the Grandmother, and levies a Fine with Proclamations, the 
Grandmother dies, and then the Father dies; in this Caſe the Son is barred. Car”, Trin. 
21 Jac. C. B. Godfrey and Wade's Caſe, Dyer 48. 

So if Lands be conveyed in Tail to a Woman for her Jointure W the Statute of 11 H. 

c. 20. and whilſt ſhe lives the Iſſue in Tail levies a Fine of the Lands; by this the Iſſues 
inheritable to the Eſtate- tail are barred for ever. 3 Co. 50, 51. 9 Co. 140. 

So if Tenant in Tail makes a Feoffment to be diſſeiſed, and after levics a Fine with Pro- 
clamations for a Stranger, hereby his Iſſoes are barred for ever. Plow. 434, 435.4 

So if a Tenant in Tail dies, and his Iſſue before his Entry (having a Frechold in La wo nly) 
levies a Fine with Proclamations; this ſhall be a Bar to his Iſſues, and to his Collateral Heirs 

and Brothers of the Half Blood. Cur', 21 Fac. C. B. 

So if a Tenant in Tail has four Daughters, and one of them levied a Fine in the Life- -time 
of the Father; this will be a Bar to her Iſſue for the fourth Part of the Land. Idem. | 

But in theſe and ſuch like Caſes where the Iſſue in Tail levies a Fine in the Life-time of 
the Tenant in Tail, the Tenant in Tail himſelf may after levy a Fine of the Land, and there- 
by bar his Iſſue, and the Conuſee alſo to whom his Iſſue hath levied a Fine; aud therefore 
in all theſe Caſes it is ſuppoſed that the Tenant in Tail dies, and ſuffers the Right to deſcend 
to his Iſſue. 3 Co. 50, 51. 9 Co. 140. 

If Lands be given by Will to one when he ſhall come to his Age of twenty-four Years, to 
hold to him and the Heirs of his Body, and he after his Age of twenty-one Years Ievics a Fine 
of this Land with Proclamations ; this is a Bar to the Iſſue in Tail. | | 
If a Diſſeiſor makes a Gift in Tail, and the Donee makes a Feoffment to A. and aſter levies 
a Fine with Proclamations to B. that has nothing in the Land; this Fine will bar the Iſſues 
in Tail, and they ſhall not avoid it by pleading that Partes finis nihil habuerent, &c. but it is 
no Bar to the Diſſeiſee, for he may avoid it by his Plea when he will. 3 Co. 50, 51. 

9 Co. 141. 10 Co. 50. | 

And à fortiori therefore, if a Fine be levied by the Tenant | in Tail that has only an Eſtate 


of Freehold in Remainder or * it is good 3 as if A. be Tenant for Life, the Re- 
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mainder to B. in Tail, and B. levies: a Fine; ; although this be no Diſcontinuance, yet it is a 

Bar to the Eſtate-tail. 3 Co. 84, 89. 

But if Tenant in Tail has Iſſue a Son and a Daughter, and the 8 Son, living the Tenant in 
Tail, levies a Fine and dies without Iſſue, and then the Tenant in Tail dies; by this the 
Daughter and the Eſtate is not barred. 

So ik the younger Son levies a Fine in the Life of the Father, and then the Tenant in Tail 
dies; this is no Bar to the elder Son. 

So if Lands be given to a Man and the Heirs Female of his Buddy and he has a Son and a 

Daughter, and the Son levies a Fine of the Land; this is no Bar to the Daughter. 

Ss if Tenant in Tail has a Daughter, his Wife being with Child of a Son, and the Daugh- 
ter levies a Fine, and after the Son is born; this Fine ſhall not bar the Son, for theſe (not- 
withſtanding they be Privies and Heirs to the Blood, yet) are not Privies and Heirs to the 
Eitace. Trin..25 Fac. C. B. Godfrey v. Wade. 

Although the Eſtate paſſed by the Fine be afterwards e all the Proclamations had) 
avoided, yet the Iſſue in Tail is barred by it. 

And therefore if Tenant in Tail diſcontinues in Fee, and after diſſeiſes the Diſcontinuee, 
and levies a Fine with Proclamations to a Stranger, and takes an Eſtate back by Render in 
the ſame Fine, and the Diſcontinuee before all the Proclamations paſs enters and e and 
ſo avoids the Fine; yet hereby the Eſtate- tail is barred. 3 Co. 911. 

And if Tenant in Tail enfeoffs the Iſſue in Tail, and after diſleiſes him and levies a Fine, 
the Iſſue enters, and after the Proclamations paſs, and after the Iſſue in Tail enfeoffs the Te- 
nant in Tail which levied the Fine, and dies; it ſeems this Fine ſhall bar the Iſſues in Tail. 

Per Popham and Fenner Juſt. M. 37 & 40 Eliz. B. K. 

A Fine is a Bar to the Eſtate- tail and to the Iſſues only, and is no Bar to him in Remainder 

or Reverſion; and therefore when the Eſtate- tail is ſpent, this Bar is at an End. _ 

And thereſore, if an Eſtate be limited to A. and B. his Wife, and the Heirs Male of the 
Body of A. the Remainder to C. and A. and B. have Iſſue, and A. dies, and B. and her 

Iſſue, or her Iſſue alone, levies a Fine; this will bar the Iſſues of the Iſſues whilſt there be 


any; but if they fail, it will not bar C. in Remainder, e he ſuffers five Years to pals, 


and fo be barred by his Non-claim. 


So if Tenant for Life and he that is next in the Remainder in Tail Join in a Fine; this is a 
good Bar to the Iſſues in Tail for ever as long as that Eftate-tail ſhall continue, but not to him 
that is next in Remainder, nor to any other that ſhall come in of any Remainder i in Tail or 


in Fee, nor to him in Reverſion. Co. 76. Co. Lit. 372. 

Il Lands be given to A. and the Heirs Male of his Body, the Remainder to B. and the Heirs 
Male of his Body, the Remainder to the right Heirs of A. and A. bargains and ſells this Land 

by Deed indented and inrolled to J. S. and his Heirs, and after levies a Fine of it ſur Conu- 


ſance de droit come ceo, Sc. to him and his Heirs; by this the Remainder to B. is not diſcon- 


tinued, but it is a Bar to the Eſtate- tail by the Statutes, and cauſes the Eſtate of the Bar- 


gainee to laſt ſo long as the Tenant in Tail has Iſſue of his Body; but if the Fine had been | 


before the Bargain and Sale, it had been a Diſcontinuance of the Remainder, but in neither 
Caſe a Bar to him in Remainder, unleſs he ſuffers himſelf to be barred by his Non-claim 
within five Years after his Remainder happens to come in Poſſeſſion. 10 Co. 96. & 9 Fac. 
B. R. | 
If there be Tenant in Tail, the Remainder to him in Tail, and the Tenant in Tail levies a 
Fine of this Land, hereby both his Eſtates are barred. Et fic de ſimilibus. Co. Lit. 372. 
But notwithſtanding all this, if Lands be conveyed to a Woman in Tail for her Jointure 
within the Statute of 11 H. 7. c. 20, and ſhe levies a Fine of this Land, this will not bar the 
Iſſues in Tail. 5 
Or it Lands be given in Tail to any Subject by the King's own Gift or Proviſion, and the 
Tenant in Tail levy a Fine, this Fine ſhall not bind the Iſſues in Tail nor the King, but others 


it will bar; for theſe Fines are not intended within but excepted out of the Statute of 32 H. 8. 


but the King himſelf being Tenant in Tail of the Gift of ſome of his Anceſtors, being Sub- 
jects, may levy a Fine of it to bar his Iſſues in Tail, 


And in all Caſes where a Recovery will not bar the Iſſues in Tail, there a Fine will not bar 


them. Bro. Fines 121. 6 Co. 55. Dyer 4. Co. Lit. 372. 8 Co. 17, 78. 

The Huſband being ſeiſed in Fee, covenanted to ſtand ſeiſed to the Uſe of himſelf for 
Life, then to the Uſe of his Wife for Life, Remainder to the Heirs Male which he ſhould 
beget on her, Remainder over; he had Iflue only a Daughter; the Huſband and Wife af- 


terwards levied a Fine to the Uſe of the Daughter with Warranty, and both died, and the 
Warranty deſcended upon him in Remainder, who made a Leaſe to the P! aintiff in the 
Action; adjudged that the Eſtate-tail was not executed in the Huſband and Wife; for if it 


had, then this Fine would bave been a Diſcontinuance, which it was not, becauſe there was 
V. 0 L. I. 5 7 = | an 
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an intermediate Eſtate for Life to the Wife, which remained as a ſeparate and diſtinct Eſtate 
from the Inheritance; but if it had been an intermediate Eſtate for Years, there the Freehold 
and Inheritance had been united in the Huſband mul & ſemel. Sid. 83. Stephens v. Bitteridge, 
Perk. F. 336. S. P. in the Caſe of King and Edwards, the Huſband and Wife were jointly 
ſeiſed to them and the Heirs of the Body of the Huſband, ſo that the Eſtate-tail was executed 
in him. | | | | | 

Tenant in Tail, Remainder to the King, levied a Fine with Proclamations ; adjudged 
that this Fine ſhall'bind his Iſſue notwithſtanding the Saving in the & at. 32 H. 8. which ſpeaks 
of a Reverſion, and not of a Remainder, and here there was no Reverſion in the King; it is 
true in the Stat. 34 H. 8. c. 20. there is a Proviſo, that no Act done by the Tenant in Tail 
ſhall prejudice his Iſſue; but that muſt be intended where the King is Donor, as it appears, 
by the Preamble of the Statute. Moor 215. | 8 | 

Formedon in Deſcender by the Iſſue in Tail for a Moiety of Lands in N. ix Com. D. in which 
the Demandant counted upon a Gift in Tail made to one of his Anceſtors in the Reign of 
Edw. the Firſt ; the Tenant B. pleaded in Bar, that the Great Grandfather of the Deman- 
dant Anno 30 H. levied a Fine of the Lands to the Uſe of himſelf for one Month, Remain- 
der to the Uſe of his Wife for Life, Remainder to the Uſe of the Cogniſor and his Heirs ; that 
the Wife was dead, and that the Cogniſor being thus ſeiſed in Fee, made a Feoffment of the 
Lands in Fee, under whom the Tenant now claims, and demands Judgment, if the Plaintiff 
ſhould claim by the Intail againſt the Fine of his Anceſtor; the Demandant replied, that at 
the Time of the Levying the Fine his Anceſtor was ſeiſed but of a Moiety, and avers that 
the B.'s were ſeiſed of the other Moiety, and then ſets forth how they become Jointenants 
at that Time, and always afterwards, and ſo Partes finis nibil habuerunt ; and upon Demur- 
rer to this Replication the Queſtion in Law was, whether the Iſſue in Tail might thus aver 
againſt the Fine of his Anceſtor, that Partes finis nibil habuerunt ; and adjudged that he could 
not; it is plain that the Iſſue could have no ſuch Averment at Common Law, for being the 
lineal Heir to the Tail, he is privy to him who levied the Fine, and is barred as the Party 
himſelf was until the Stat. of Weſim. 2. which gave him the Formedon to recontinue the Eſtate- 
tail, by which Statute he might avoid the Fine, in Reſpect to the Tail, until the Sat. 4 H. 
7. was made, by which it is enacted, That both Parties and Privies ſhall be bound by a Fine 
and Non-claim ; now ever ſince the making that Statute it hath been held, that the Iſſue in 
Tail is bound as privy ; and though by that Statute there is a Saving of the Averment, that 
Hartes finis nibil habuerunt, yet that extends only to Strangers, and not to thoſe who are 
either Parties or Privies to the Fine; but even between theſe two Statutes there was another 
made which explains this Matter, viz. the Sat. 32 H. 8. by which it is enacted, That no 
Man ſhall demand any Lands againſt the Fine of his Anceſtor ; which Words are perempto- 
ry againſt the Iſſue in Tail, and bar him from any Plea to avoid the Fine, whether Partes 


inis had any Thing or not. Moor 250. 3 Co. 88. And. 165. Godb. 138. Leon. 75. 


Huſband and Wife Tenants in Tail, Remainder to the Heirs of the Huſband ; they had 
Iſſue two Daughters, which Daughters levied a Fine to V. R. then the Huſband died, and 
the Widow, who was the ſurviving Tenant in Tail, made a Leaſe of the Lands for 100 
Years to T. S. and died, under which Leaſe the Plaintiff in Ejectment claimed; and the Que- 
ſtion was, whether this Leaſe was good againſt the Cogniſce of the Fine, and adjudged that 
it was ſo long as any of the Iſſue in Tail were living; for the Widow might have diſpoſed of 
the whole Eſtate if he would, ſhe being Tenant in Tail in Poſſeſſion. Sid. 62. 5 

In Ejectment the Caſe upon the Evidence was, Tenant in Tail covenanted to ſtand ſeiſed 
to the Uſe of himſelf for ninety- nine Years, if he ſo long lived, Remainder to his firſt Son 
in Tail, Remainder over, then he levied a Fine to T. S. and whether this Fine ſhall corrobq- 
rate the Remainder, or enure to the Uſe of the Cogniſee, was the Queſtion: Hale Ch. J. 
held the firſt, becauſe the Tenant in Tail did not limit to himſelf an Eſtate for Life, but for 
Years; and therefore not like Blitbman's Caſe, 3 Cro. 279. nor Bedding fields Caſe 895. where 
the firſt Eſtate was limited for Life; but here it being for Years, the Remainder may ariſe to 
the Son out of the Reſidue of the Eſtate the Covenantor had to diſpoſe of in his Life- time; 
and if ſo, it is executed in the Son and corroborated by the Fine, like HVingſield's and Dun- 
cumb's Caſe, 2 Lev. $4. | | x 

Tenant in Tail of a Rent iſſuing out of Lands of which 7. S. was ſeiſed in Fee, levied a 
Fine of the ſaid Rent come ceo, &c. and the Queſtion was, whether his Iſſue was bound by 
the Fine ; it was argued that they were not, becauſe the Land was not intailed, but only 
the Rent; and that if Tenant in Tail of Lands grants a Rent out of them by Fine, this 


_ ſhall not bind the Iſſue, which is very true: Sed per Curiam, the Stat. 4 H. 7. and 32 H. 8. 


give a Tenant in Tail as large and ample Power to bar their Iſſues by Fine, as Tenant in 


Fee had; therefore where Tenant in Tail of an Office levies a Fine of Lands which belorg 
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to ſuch Office, this will bind his Iſſue, and yet it was not the Land but the Office which is 
intailed. 2 Roll. Rep. 500. | | 

Lands were given to the Grandfather and his Wife in ſpecial Tail ; the Grandfather died, 
the Father diſſeiſed the Grandmother, and levied a Fine in her Life-time with Proclamations, 
then ſhe died, and the Father afterwards died; adjudged that the Son was barred by this 
Fine, and yet the Father at the Time when he levied it had only a Poſſibility to inherit the 
Eſtate-tail. Co. in Archer's Caſe. | 


The Cogniſor being ſeiſed in Fee, levied a F ine of Lands to two, and to the Heirs of one of 


them, who granted and rendred the ſame Lands to the Cogniſor and his Wife, (who was no 
Party to the Writ) and to the Heirs of the Body of the Cogniſor, who ſuffered a Recovery, 

with Vouchers in the Life-time of his Wife, and afterwards died ; the Wife died, he in Re- 
mainder brought a Scire Facias to have Execution of it; adjudged that the Grant and Render 
to the Wife was not void, but only voidable, becauſe ſhe was no Party to the Writ, and 
that this Recovery againſt the Huſband alone did not bar the Remainder. 3 Co. 6. 


Adjudged that where a Tenant in Tail levies a Fine, and dies before all the Proclamations 


are made, though the Right of the Eftate-tail deſcends upon the Iſſue per formam doni imme- 
diately upon the Death of the Anceſtor, yet if Proclamations are made afterwards, ſuch 
Right ſhall be barred by the Fine, by the Statutes. 4 H. 7. and 32 H. 8. which is explanatory 
of the Sat. 4 H. 7. for it is provided by that Act, That every Fine after the ingroſſing of 
it, and Proclamations had and made, ſhall be a final End, and conclude as well Privies as 
Strangers, and it cannot be denied but that the Iſſue in Tail is Privy, for he claims as Heir 
by Deſcent; and if it ſhould be objected, that by the Equity of the Statutes the Iſſue in Tail 
might claim where his Anceſtor dies before Proclamations are made, for otherwiſe that So- 
lemnity would be to little Purpoſe ; the Anſwer is, that by the Statute of the 4th of H. 7. 
every one had Liberty to levy a Fine according to the ſaid Act, either with Proclamations 
or without, as at Common Law; and therefore the Act 32 H. 8. appoints that Proclama- 
tion ſhall be made according to the Statute 4 H. 7. not to enable the Iſſue in Tail to claim 
Where his Anceſtor dies before they are made, for that would be againſt the expreſs Inten- 
tion of the Act itſelf; but it was to diſtinguiſh ſuch a Fine from a Fine at Common Law, 
where Proclamations were not requiſite ; and it would be very inconvenient if when ſuch Fine 
is levied, either for ſome valuable Conſideration in Money, or for the Advancement of his 
Family, or for Payment of his Debts, and the Cogniſor ſhall die before all the Proclamations 
paſs, that all ſhould be avoided by the Claim of the Heir: 3 Co. 84. Co. 97. S. P. 
Tenant in Tail bargained and ſold his Land in Fee, the Bargainee levied a Fine with Pro- 
_ clamations, and five Years paſſed in the Life-time of the Bargainee ; adjudged that the Iſſue 
in Tail is not barred by this Fine, but that he ſhall have a new five Years to make his Claim 
after the Death of the Tenant in Tail, for he is within the Saving of this Statute. Cro. 
Elix. 897. TE | =. | 
"Ihe Father being ſeiſed in Fee, had Iſſue two Sons, the eldeſt Son had likewiſe Iſſue two 
Sons by ſeveral Venters ; the Father made a Feoffment in Fee to the Uſe of himſelf for Life, 
Remainder to the Uſe of his eldeſt Grandſon in Tail, Remainder to the Uſe of his eldeſt Son 
in Tail, Remainder to the Uſe of the right Heirs of the Father, who died, then his eldeſt 
Son died, and the Grandſon, who was Tenant in Tail, levied a Fine, and declared the Uſes 
to himſelf in Tail, Remainder to the Uſe of his Uncle, who was the younger Brother of his 
Father in Fee, and died without Iflue ; adjudged that by this Fine he had barred his Half 
Brother by Virtue of the Statutes 4 H. 7. and 32 H. 8. Leon. 3. 
— Huſband and Wife were Tenants in Tail, and they had Iſſue two Sons; the Huſband 
died, and his Widow married again, then ſhe and her Huſband, in Conſideration of Money 
paid, did bargain and ſell the Lands to her eldeſt Son, but no Livery was made; afterwards 
the eldeſt Son, in the Life-time of his Mother, who was the ſurviving Tenant in Tail, by 
Bargain, Sale and Fine, conveyed the Lands to B. S. and his Heirs for a valuable Conſidera- 
tion in Money paid, and then the ſaid eldeſt Son died without Iſſue, his Mother ſtill living; 
adjudged upon a Writ of Error brought to reverſe this Fine in the Exchequer-Chamber, 
that it did not bar the ſecond Brother; for though the elder Brother was inheritable to the 
Eſtate- tail, and if he had ſurvived his Mother, who was Tenant in Tail, his Fine would 
have barred his Brother ; yet becauſe he was never ſeiſed by Force of the Tail, by Reaſon 
of his Death in the Life-time of his Mother, his younger Brother ſhall never mention him in 


2 Formedon in Deſcender, and by Conſequence his Fine ſhall be no Bar. Cro. Eliz. 314. 


Tenant in Tail, Remainder in Tail; the Tenant in Tail in Poſſeſſion made a Leaſe for 


three Lives, warranted by the Stat. 32 H. 8. and afterwards died without Iſſue, he wr 
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mainder in Tail, before he was in Poſſeſſion of the Land, levied a Fine thereof with Procla- 
mations; adjudged a good Bar to the Eſtate-tail, becauſe by the Death of the Tenant in Tail 
without Iſſue, the Freehold and Inheritance was immediately veſted in him in the Remain- 


der. Leon. 268. 


Tenant in Tail levied a Fine, and five Years paſſed, and then he died; it was objected 
that the Iſſue in Tail ſhall not be reputed privy, becauſe he pleads per formam doni, and then 
his Right is ſaved by the ſecond Saving in the Statute 3 but adjudged that though he 1s the 
firſt to whom the Right deſcends after the Levying the Fine, yet becauſe he ſuffered five | 
Years to paſs without any Claim, he ſhall be barred. 19 H. 8. Dyer 3. 

Tenant for Life, Remainder in Tail to B. G. when he ſhould come to che Age of twenty- 
five Years; the Tenant in Tail levied a Fine in the Life-time of the Tenant for Life, and 
before he was twenty-five Years old, and this was to the Uſe of R. W. adjudged that though 
the Tenant in Tail had nothing in the Lands till he was twenty-five Years of Age, yet this 
Fine had extinguiſhed his Right, and barred the Eſtate-tail. 2 Leon. 36. Goldſ. 107. 

A Woman Tenant in Tail within the Sat. 11 H. 7. acknowledged a Fine ſur Cogniſance de 
droit come ceo, and by the ſame Fine rendred the Land to the Cogniſee for 100 Years; it was 
adjudged this was a Diſcontinuance, for by ſuch Practice the Meaning of the Law might be 
defeated ; for if the Render of 100 Years ſhould be good, it might be for 1000 Years, 
which would be as prejudicial to him in the Reverſion as a Diſcontinuance. 2 Leon. 168. 

Huſband and Wife were Tenants in Tail, Remainder to the Huſband in Fee, he died, and 
after his Death the Wife, who was now the ſurviving Tenant in Tail, and the Son and Heir 
of the Huſband, levied a Fine, Sc. to the Uſe of him and his Heirs: and afterwards ſhe 
made a Leaſe of the Lands for twenty-one Years, and died; the Son deviſed the ſaid Lands 
to G. D. and died; and the Queſtion being, whether this Leaſe ſhould be good againſt the 
Deviſee; it was adjudged that the Iſſue in Tail himſelf was barred by this Fine to avoid the 
Leaſe, and that though the Eſtate-tail was barred, yet it is not quite extinguiſhed, but ſhall 
have a Being to ſupport the Leaſe ſo long as any of the Iſſue in Tail are living. A 28, 
Cro. Jac. 688. | 

Feoffment in Fee to the Uſe of himſelf and his Wife, and to the Heirs Male of their two 
Bodies, Remainder to the Huſband and his Heirs ; they had Iflue a Son and a Daughter, and 
then the Huſband died, the Son levied a Fine to the Uſe of himſelf in Fee, and died without 
Iſſue; adjudged that this was no Bar to his Siſter, becauſe he had only a Poſſibility to inherit 
the Tail, which was wholly in his Mother after the Death of his Farher, and ſhe ſurviving 
both her Huſband and Son, the Land fo intailed ſhall deſcend to her Daughter immediately 


upon her Death. Heb. 332. 
Grandfather, Father and Son, the Grandfather being Tenant in Tail made a Feoffment in 


Fee to V. R. rendring Rent to him and his Heirs, and died; the Father accepted the Rent; 


then V. R. who was the Feoffee, levied a Fine with Proclarnation, and the five Years paſſed 
without any Claim; then the Father died, and the Son brought a Formedon ; the Queſtion was 


Whether the Father had extinguiſhed his Right to the Eſtate· tail by the Acceptance of the Rent; 


for if ſo, then when the Fine was levied he had no Manner of Right; and if he had no Right 
at that Time, then the Son ſhall be barred by the Fine, and the five Years incurred in the 


| Life-time of his Father, becauſe if the Father had no Right, then the Son was the firſt to 


whom the Right came after the Levying the Fine, and he ſhould have made his Claim within 


the five Years after it was levied ; but adjudged that he was not barred, becauſe by the Ac- 


ceptance of the Rent the Father had not extinguiſhed his Right and Intereſt i in the Eſtate- tail, 


but only by Way of Eſtoppel. Moor 301. 
The Caſe upon the Pleadings in Replevin and Avowry was thus: The Huſband made a 


Feoffment to the Uſe of himſelf and his Wife for their Lives, and afterwards to the Uſe of 


B. their eldeſt Son, and after his Deceaſe to the Uſe of him who ſhould be his eldeſt Son ac 
the Time of his Death, in Tail, Remainder to C. in Tail, Remainder over in Fee; the Huſ- 
band died, the Wife made a Leaſe for Years to B. who afterwards made a Feoffment to 
V. R. and then the Wife died, and C. levied a Fine, Sc. to W. R. the Feoffee; then B. 
died, having Iſſue a Son, who entred; adjudged that the Feoffment made by B. and the 
Fine levied by C. had prevented the future Uſe to ariſe in the Son of B. and this upon the Au- 
thority of Dillon and Freyne*s Caſe, Moor 545. 

Tenant in Tail Male, Reverſion to V. R. his Brother, made à Leaſe for three Lives: f 
warranted by the Stat. 32 H. 8. and afterwards levied a Fine of the ſame Lands to one 
Taylor, with Warranty againſt all Perſons, and died, leaving Iſſue only a Daughter; then 
the Brother died without Iſſue, the ſaid Daughter being his Niece and Heir at Law; the 
Leaſe for Lives 8 and then Taylor, the Cogniſee of the Fine, entred ; ; the Queſtion | 


Was, 
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was, whether the Warranty in the Fine ſhould make a Difcontinuance in Fee, and be a Bar 
to the Daughter, or whether it was determined by the Death of her Father; adjudged that 
it was a Bar to the Daughter, for when her Father made an Eſtate for Lives, with Warranty 
likewiſe agaiaſt all Perſons, he gained a new Fee, and then when by the Fine he granted the 
| Reverſion with Warranty, that being annexed to the Fee binds him or her who had any 
Right; for the Reverſion being deveſted and diſplaced, the Fine and Warranty enures there- 
on; and though it did not deſcend upon the Brother who had the Right of Reverſion upon 
the Tenant in Tail's dying without Iſſue Male, yet upon the Death of his Brother it deſcend- 
ed upon his Niece, who was the Daughter of the Tenant in Tail, and ſhe is barred ; for 
when her Uncle had a Right at the Time of the Death of the Tenant in Tail, and did not pro- 
| ſecute that Right by a Formedon in Reverter, but ſuffered five Years to paſs after the Fine 
levied, and without any Entry or Claim, it is a Bar, and he ſhall not have the Ad vantage of 
entring after the Expiration of the Eſtate for three Lives, becauſe he had no other Title upon 
their Death chan before, for his Title was by the Death of the Tenant in Tail without Tflue 
Male, and then he ſhould have brought his Formedon. Cro. Car. 156. Salvin or Sawle v. 
Clerke. N | "hs 
| The Lord Ch. Juſt. Yaughan tells us, this Caſe is wrong reported; for it was, that 
the Warranty did bind the Daughter, becauſe the Reverſion was diſcontinued by the Leaſe 
for Lives, and a new Fee gained thereby, and ſo the Reverſion was diſplaced, and the War- 
ranty was annexed to that Fee, and paſſed away by the Fine and Warranty, which could not 
be; for the Leaſe was warranted by the Statute 32 H. 8. and then it could be no Diſconti- 
nuance, nor no new Fee of a Reverſion gained; and ſo is Cro. Eliz. 602. Keen verſus 


Cope. Vaughan's Rep. 283. | | | 
Tenant in Tail had Iſſue a Son and Daughter; the Son levied a Fine in the Life-time' of 
his Father, who was Tenant-in Tail, and this was to confirm a Leaſe by him made, c. and 
then he died without Iſſue, leaving his Father; the Queſtion was, whether his Siſter was Bar⸗ 
red by this Fine; and adjudged that ſhe was not; and this depends upon the Expoſition'of 
the Word privy, in the Stat. 4 H. 7. and the Words Heirs in Tail, in the Stat. 32 H. 8. 
Now there are three Sorts of Privies; one is privy in Blood and not in Eſtate; another is 
privy in Eſtate, but not as Heir at Common Law; and the third is privy both in Blood and 
Eſtate; fo there are three Sorts of Heirs, as there are three Sorts of Privies; but the firſt of 
theſe Privies and Heirs is not within either of theſe Statutes; as for Inſtance, If Lands are 
given to T. S. the Son, and his Father levies a Fine, he is neither Heir nor Privy within either 
of theſe Statutes ; but he who claims as Heir at Common Law, or an Eſtate per formam doni, 
to or from that Perſon who levied the Fine, he is both Privy and Heir within theſe Statutes : 
But in this Caſe the Siſter cannot claim as Heir to her. Brother who levied the Fine, becauſe 
he died in the Life-time of his Father, and had no Right, but only a Reverſion whilſt living 
it is true the Siſter is Heir, but not Heir to his Eſtate z and if ſo, then ſhe muſt derive a 
Title from the Father; and if ſhe is not in the Letter, ſhe is not within the Intention of the 
Statute ; for by that it was intended to bar the Iſſue in Tail, who claimed the Eſtate-tail as 
Heir to him who levied the Fine; for if any other Conſtruction ſhould be made, viz. if ſuch 
Heir ſhould be bound who claims the Eſtate-tail from another Anceſtor, then if Tenant in 
Tail hath Iſſue two Sons, and the youngelt levies a Fine, this would bar the eldeſt, which no 
Body will maintain. W. Jones 31. „ | | 
A Contingent Remainder deſtroyed by a Fine will not be revived by reverſing the Fine. 


Ld. Raym. 314. 
5 2 (AA) Of Fines barring Eſtates in general. 


A Fine at Common Law, or a Fine without Proclamations, was once a perpetual Bar to 
x all Perſons that had Right and no Impediment at the Time of the Fine levied, and that 
did not claim within a Year and a Day after the Execution of the Fine by Poſſeſſion; but 
now this Law is changed, and this Kind of Fine will bar none but ſuch as are Parties and 
Privies thereunto. 5 „ Sn Ds TP 
But a Fine by the Statute, or a Fine with Proclamations, is now much of the ſam̃e Virtue 
and Force as a Fine at the Common Law was; for by the Statute of the 4th H. 5. it is 
provided, That every Fine after the ingroſſing thereof ſhall be proclaimed in the Court the 
ſame Term, and the three next following Terms, four ſeveral Days in every Term, which 
Proclamations fo made, the Fine ſhall conclude all Parties, Privies and Strangers, except 
Women Covert, Perſons within twenty-one Years of Age, in Priſon, out of the Realm, or 
of Non ſane memorie, (being no Parties to the Fine) ſo as they or their Heirs take their Ac- 
tion or lawful Entry within five Years after theſe Imperfections removed, ſaving to all Per- 
ſons and their Heirs (other than Parties) the Right, Claim and Intereſt which they have at the 
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Time of the Fine, ſo as they 5 it by Aon or Entry a five Years after the Pro- 
clamations; and ſaving to all other Perſons ſuch Right, Title, Claim and Intereſt, as firſt 


ſhall grow or come to them after the Proclamations by Force of any Matter before che Fi ine, 
ſo as they make their Claim or Entry within five Years after the ſame grow due; or if 
at that Time there be any Impediment as aforeſaid, within five Years after the Impediment 


removed. 


And by Statute of 32 H. 8. (which is an Expoſition of this Statute) it is provided, That 
all Fines with Proclamations levied according to 4 H. 7. by any Perſon of twenty-one Years 
of Age, of any Lands, Sc. before the Fine levied intailed to him that doth levy the Fine, 
or any of his Anceſtors, in Poſſeſſion, Reverſion, Remainder or Uſe, immediately after 
Proclamations had, ſhall be a Bar againſt him and his Heirs claiming only by Force of any 
ſuch Intail, and againſt all others claiming only to the Uſe of him or any Heir of his Body. 

By which Statute it doth appear, that all the Parties to the Fine, Conuſors and Conuſees, 
whether they be Femes Covert, Men de non ſane memorie, or others, (Infants only excepted 
who during Minority may avoid it) and whether they have a natural or civil Capacity; and 
Privies, viz. Privies in Blood, as Heirs, whether they be lineal or collateral, or Privies in 
Repreſentation, as Executors, Adminiſtrators, and all Strangers alſo, viz. all others beſides 
Parties and Privies that have or pretend any preſent Right or Title, (except Women Covert, 
and the Reſt that have Impediment that do make their Entry or Claim, or bring their Action 
within five Years after Proclamations had; and thoſe Perſons excepted alſo if they make not 
their Claim, Sc. within five Years after the Impediment removed) all theſe are included, for 
their Right is extinct thereby, that they can have no Pretence to the contrary ; faving to all 
others ſuch as have no preſent Right at the Time of the Fine levied, and were excepted be- 
fore ſuch Right, Title, Claim or Intereſt, as ſhall accrue to them after the Proclamations upon 
any Truſt, Gift in Tail, or other Cauſe, before the Fine levied ; ſo as they make their Claim, 
Sc. within five Years after their Right firſt accrued, if they have then no Impedimient ; or 
if they have, within five Years after the Impediment removed, | 
| The Perſans to be barred by a Fine are the Parties to the Fi ine, the Privies and Strangers. 


(BB) How Parties ſhall be barred. 


Pur HE Parties are really barred although they be Ideots or Non Compos mentis. Co. Lit. 
2 Co. Inſt. 516. 

So 3 Fines of Men that have the Lethargy, old doting Perſons, . Men, Qs. 
(though they ought not to be received, yet) being received, are unavoidable and binding. 
1% E. 3.5. 38. 17 Af. 17. Plow. 368. 4 Co. 124. 

The Parties themſelves to the Fine (if they be of the Age of ewenty- one Years) are for 
ever bound by the Fine, and have no Time given them by Claim to avoid it: But an 
Infant is preferred during his Minority; fo that if he paſſes away his Eſtate by fine, it may be 
reverſed _ any Time during his Minority, but not afterwards. 17 Ed. 3. 52, 78. 59 E. 3. 

. 2 Bulſt. 320. 
f Such as 4 blind, deaf or dumb, naturally or accidentally, if they can expreſs their 
Minds in Writing, may in ſome Caſes be barred by their own, or by the Fines of another 


Man. 
(CC) 1 Privies ſpall be barred. 


P RIVIES, being Heirs and Executors to the Parties, (void of Impediment at the Time 
of the Fine levied or not) if they claim by the ſame Title that their Anceſtors had that 
levied the Fine, are barred for ever by the Fine. * 

And by Privies alſo are underſtood Privies in Blood, not only the Heir at the Common 


Law, but Heirs by Cuſtom, as Borongb-Engli ſp, Gavelkind, and the like, who claim as 


Heirs by Cuſtom. 
But by Privies are not intended ſuch Privies in Eſtate as are Jointenants, Donor and Donee, 


Leſſor and Leſſee, or the like. 2 Co. Int. 516. | | 

That the Sen ſhall never have Remedy upon a Fine levied in the Time of his Father, and 
the five Years after the Proclamations paſſed, but in Cale where the Right begins firſt to be a 
Right in the Son. Poph. 113. Plow. 369. 

Privies or Heirs in Eſtate and Blood, as he that is Heir to him to whom the Land doth or 
ſhould deſcend, are within theſe Statutes, and ſhall be barred by the Fine of their Anceſtor 
of that Land: And fo alſo ſhall Privies in Eſtate, that are not Privies in Blood; as where 
one hath Land in Borougb- Engliſh, and levies a Fine of it, hereby the younger Son is barred. 
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If my Father diſſeiſes my Grandfather of an Eſtate in Fee, and thereof levies a Fine with 
Proclamations, and firſt my Grandfather, and then my Father dies; I am now barred as privy ; 
for that I cannot otherwiſe convey myſelf to the Lands than as Heir to my Father the Conu- 
erl. | | 


But one that makes his Title as Heir by another, and not by him that levied the Fine, may 
not be barred. Cro. Eliz. 377. ; 3 . N 
Alſo he that is privy in Blood only, and not in Eſtate alſo, is not within theſe Statutes, 
neither ſhall he be barred by the Fine. | = 1 
As if Lands be given to a Man and the Heirs Female of his Body, and he has a Son and 
a Daughter, and the Son levies a Fine and dies without Iſſue; this is no Bar to the Daugh- 
ter, for though ſhe be Heir to his Blood, yet ſhe is no Heir to the Eſtate, nor hath ſhe need 
to make her Conveyance to it by him; but if the Father had levied, it would have been 
| otherwiſe. Frin. 21 Fac. C. B. Godfrey's Caſe. | | . 
If Huſband and Wife, Tenants in ſpecial Tail, have Iſſue, and the Wife dies, and the 
Huſband marries another Wife, and hath Iſſue, and levies a Fine ſur Cogniſance de droit come 
| ceo, Sc. and by the fame Fine takes an Eſtate in ſpecial Tail, the Remainder over, Sc. and 
dies; in this Caſe the Iſſue by the firſt Wife is barred, for that he is privy in Blood notwith- 
ſtanding the Continuance of Poſſeſſion in the Huſband. Dyer 354. | | 
So it Lands be given to Huſband and Wife in ſpecial Tail, the Remainder to the right 
| Heirs of the Huſband in Fee, and he alone levies a Fine with Proclamations of it; by this 
the Iſſue in Tail may be barred, for he cannot otherwiſe convey himſelf to the Tail and De- 
ſcent than as Heir of the Body of Father and Mother. Dyer 3, 251. Bro, Fines 109. 


. (DD) How Strangers ſhall be barred. 


2 Strangers that are to be concluded by a Fine are, 5 | 
8 Firſt, All Perſons whatſoever that have preſent Right and no Impediment, who are barred 
by five Years after Proclamations, if they make not their Claim within that Time; and ſo as 
well Tenant for Years, Tenant by Statute Merchant and Staple, Copyholders and Cuſtoma- 
ryholders, as Tenant of Freehold and Inheritance, if they be out of Poſſeſſion or Seiſin at 
the Time of the Fine levied, are barred ; for a Fine levied by a Stranger (by the Common 
Law) cannot bar him that is in Poſſeſſion, 2. Co. Iuſt. 3 17. 


Secondly, Or they are ſuch as have preſent Right and have Impediment, as Infants, Perſons 


in Priſon, Non ſane memorie, Ec. „„ 5 A 
And theſe are barred if they make not their Claim, Sc. within five Years after the Impe- 
diment removed. | | | | EE. 

And if after Proclamation their Impediments be wholly removed, and afterwards they fall 
into the like again and die, their Heirs ſhall not have five Years claim anew, but the firſt 
Tears begun immediately after the firſt Removal ſhall run on to five Years. Plow. 375. 

Thirdly, Or they are ſuch as have no preſent but future Right upon Cauſe precedent ; and then 
ſuch Strangers to Fines being void of Impediments, whoſe Right or Title cometh or de- 
ſcendeth to them after the Proclamations, have five Years after the coming of ſuch Right. 
1 K. 3. 7. 4 H. 7. 24. Plowd. 358. 8. b. | | 


So he in Remainder or Reverſion, depending upon an Eſtate of Freehold after the Rever- 


fion or Remainder accrueth, hath five Years to enter; and if he die before Entry, his Heir 
| hath only five Years to enter after the Death of the particular Tenant. Plow. 374. 4. . 
But if theſe have Impediments, they ſhall have five Years after the Impediment removed. 
: Plow. 364. 4k... 1 | | | 5 ; 
3 . Or they are ſuch as have neither preſent nor future Right at the levying of the 
Fine by Reaſon of any Matter had before the Fine, whoſe Right grows either intirely after the 
_ Proclamations, or partly before and partly after. 


And theſe may enter and claim when they pleaſe within the Time of Preſcription ; as if | 


the Father dies ſeiſed, his eldeſt Son being profeſſed in Religion, and the younger Son en- 
treth, and is diſſeiſed, and a Fine with Proclamatians levied, and afcer the elde Son is de- 
raigned, 7. e. diſcharged of his Profeſſion or Religion; it ſeemeth he is bound to no Time, 
but may claim when he will. Plow. 3. SiowelPs Caſe. 2 "Os : 
Note; If a ſingle Woman, being a Stranger to the Fine, having preſent Right, takes an 
| Huſband, who ſuffereth the five Years to incur, ſhe is for ever barred. Plow. 366. a, _ 
They that have Right of a Reverſion or Remainder expectant upon an Eſtate-tail or for 
Life, ſhall have five Years after their Title comes unto them to make their Claim. 2 Co. 
Inſt 51 8. . | e | . 


Civil 
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are reſtrained by divers Statutes. 


Civil Bodies and Corporations having an abſolute Eſtate ſo as to maintain a Writ of Right, 
as Mayor and Commonalty, Dean and Chapter, &c. are barred preſently as Privies, and 


within five Vears as Strangers; as if one diſſeiſes ſuch a Corporation of Land belonging to it, 


and after levies a Fine of it with Proclamations, and they claim not, Sc. within the five Years, 
they are barred. Plot. 537, 538. | 2 8 | T = 
But in ſuch Caſe of a Fine levied by a Diſſeiſor or other, every Succeſſor or Succeſſors, Head 
of the Corporation, ſhall have a new five Years to make their Claim. Plow. 539. 
So every Officer that hath Land appertaining to his Office, as Parker, Foreſter, Keeper of 
a Gaol, Fc. will be barred by Non-claim after a Fine levied by a Diſſeiſor, and after five 
Years paſt after the Proclamations : But the Succeſſor ſhall not be bound, if he alſo ſhall not 
ſuffer five Years to paſs in his Time. „ 
bes that theſe and Corporations are by their Laches barred only for their own Time. 
"Deans, Biſhops: Maſters of Hoſpitals, Parſons, Vicars, Prebendaries, Fc. which may not 
have a Right, are not barred by five Years ; for they are reſtrained by divers Statutes to levy 
a Fine to conclude their Succeſſors of ſuch Land as they hold in Right of their Churches, Sc. 
nor will the Non-claim of ſuch prejudice their Succeſſors. Plow. 138, 373, 378, 538. 4. 


And l it is a Rule, that ſuch Perſons as may not have a Writ of Right, but either a Juris 


utrum, or Sine aſſenſu capituli, are not barred by ſuch Fines if the Patron and Ordinary join 
not with them. F. N. B. 118. 3 | 
By the antient Common Law, he that had Right was to make his Claim, Sc. within the 
Year and a Day after the Fine levied, and the Execution thereof, or he was barred for ever. 
And if ſuch a Fine without Proclamations be now levied, he that hath Right may make 
his Claim or Entry, &c. at any Time to prevent the Bar. Co. Lit. 254, 262. 


(EE) Perſons having Natural or Civil Capacities how barred. 


ND Parties, Privies and Strangers to Fines that are barred thereby, are ſuch as have 


1 Natural Capacities of Civil; for both theſe are barred. | . 
And tfierefore it is held, that if ſuch a Corporation as has an abſolute Eſtate and Authority 
of their Poſſeſſions, ſo as they may maintain a Writ of Right thereof, as Mayor and Com- 
monalty, Dean and Chapter, &c. levy a Fine of their Lands, they and their Succeſſors are 
barred preſently ; but if a Biſhop, Dean or Prebend, with the Aſſent of the Dean and Chap- 
ter; or a Parfon and Vicar, without Aſſent of the Patron and Ordinary, had levied a Fine; 
this would not have barred the Succeſſor ; neither will it bar now with their Aſſent, for they 


So alſo ſuch Perſons are barred by the Fines that are levied by others if they make not 
their Claim in Time; as if one diſſeiſe a Corporation Aggregate of Land belonging to their 
Corporation, and after levies a Fine of it with Proclamations, and they do not make their 
Claim, Cc. within five Years, thereby they are barred. Plow. 538, 337, 375, 378 


(FF) Heirs whem barred. See 2 Athyns's Rep. 51, 235. 510, &c. 


| HERE the Anceſtor is barred by the Fine, there for the moſt part the Heir is bar- 
VV red alſo. 9 | „ . | | e 
And therefore if Tenant in Tail be diſſeiſed, and the Diſſeiſor levies a Fine with Proclama- 
tions, and the Tenant in Tail ſuffers five Years to paſs without Claim, Ec. hereby he and 
his Iſſues are barred for ever, ſo that the Heir ſuffers for the Laches of his Anceſtor. 


9 Co. 105. DE 
(GG) Where a Diſſeiſee, &c. may be barred by a Fine of the Diſeiſor, &c. 


F a Man diſſeiſes me of the Land J have in Fee- ſimple or Fee- tail, and after levies a Fine 
I of this Land with Proclamations, and I do not make my Claim, Sc. within five Years 
after the Proclamations had, hereby I and my Heirs are barred for ever of this Land. | 
And if I being ſuch a Tenant in Fee make a Leaſe for Years, or be Lord of any Copyhold 
Eſtate, and my Leſſee for Years, or Copyholder in Fee, or for Life, be ouſted, and I there- 
by diſſeiſed, and the Diſfeiſor levies a Fine, and neither I nor my Leſſee for Years, or Co- 
yholder, do make any Claim, Sc. within five Years after the Fine levied ; hereby we are 
W | | 


And 


us wW_ wy. 


P. 59. 
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And if one diſſeiſes me of Land, and after makes a Leaſe for Life of it, and then levies a 
Fine with Proclamations, and I ſuifer five Years to paſs ; hereby I am barred both of the Re- 
verſion and of the Eſtate for Life alſo. 9 Co. 105. 3 Co. 87. Co. 698. 

If Tenant for Life makes a FeoFment in Fee, and the Feoffee levies a Fine with Procla- 


mations, and he in Reverſion or Remainder does not make his Claim, Sc. within five Years 
hereby he is barred for ever. Plow. Com. 358. in Stowel's Caſe. V. Ld. Zouch. 


If I pretend Right or Title to Land, and enter upon it, and put him out that is in Poſſeſ- 


ſion, and then | levy a Fine with Proclamations with an Intent to bar him, and he does not 


make his Claim, Ec. within five Years; hereby he is barred for ever, although he had the 
true Right, and I no Right at all. 3 Co. 79. | 
IF I purchaſe Land of H. and after perceiving my Title defeaſible, and that a Stranger has 


the Right of the Land, I do levy a Fine to, or take a Fine from another with Proclamations, 


with Intent and of Purpoſe to bar him that hath Right, and he ſuffers five Years to paſs, and 


doth not make his Claim, Sc. hereby he is barred of his Right for ever; and in theſe and 


ſuch like Caſes there is no Relief to be had in Equity. 3 Co. 79. Dot. & Stud. c. 26. 
Fines may operate by Diſſeiſin where they can have no other Interpretation. | 
In the Caſe of Piggot verſ. The Earl of Saliſbury, Mich. 28 Car. 2. it is ſaid to be agreed, 


that Fines may work a Diſſeiſin when they can have no other Interpretation; as if Tenant pus 


auler vie levies a Fine to a Stranger for his own Life, it is more than ſuch a Tenant could do, 
becauſe his Eſtate was only during the Life of another, and no longer. | 
So a Fine ſur Conuſance de droit, Fc. implies a Fee, which being levied by any one who 
has but a particular Eſtate, will make a Diſſeiſin. 2 Mod. 112. » . 
But in the ſame Caſe, 2 Mod. 1 17. it is ſaid, that in Caſe of a Fine a Leaſe for Years is an 
Impediment or diſplacing of the Reverfion. . | 
For if Tenant in Tail expectant upon a Leaſe for Years levies a Fine, it is a Diſcontinuance 


of the Tail; and notwithſtanding the Leaſe, the Fine has ſuch an Operation upon the Free- 
hold, that it diſplaces the Reverſion in Fee. Co. Lit. 32, _ 5 5 . 
Where one is in Poſſeſſion by Virtue of a particular Eſtate for Life, Sc. and accepts a 


greater Eſtate, it ſhall not deveſt the Eſtate of thoſe in Remainder for Life, ſo as the ſame 
may be barred by Fine and Non-claim. DE | 


| This Rule ſeems to be cleared arguendo in the Cafe of Smith and Pierce, Paſeh. 4 Fac. 2. | 


B. R. where a Term for Years was deviſed for Payment of Debts, with a Remainder over in 
Tail; he in Remainder entred and levied a Fine, and ſettled the Land on his Wife for Life, 


and died; the Wife ſurvived, and the Debts not paid; and it was inſiſted the ſaid Term was 


not barred by this Fine and Non-claim ; ſed adjournatur. | | 
But in the Argumeat of the ſame Caſe. this further Caſe ſeems to be proved, viz. where a 


Leaſe is for 100 Years in Truſt to attend the Inheritance, and Ceſtuy gue Truſt being, in Poſ- 

ſeſſion, demiſes to another for fifty Years, and levies a Fine, and five Years paſs, the Term 

of 100 Years is deveſted by ſuch Fine and Non-claim, and is turned to a Right, and ſo bar- 
red. Vide 3 Mod. 195, 196. | e | 7 


(HH) Where & Fine ſball be a Bar as to one Perſon and not to another ; or as to one 


Part of the Land and not to another. | 


| F there be Tenant in Tail, the Remainder in Tail, and the Tenant in Tail bargains and 
1 ſells the Land by Deed indented and intolled, and after levies a Fine with Proclamations 


to the Bargainee ſur Conuſance de droit come ceo, c. in this Caſe as to the Tenant in Tail and 
his Iſſue, this is a Bar, but as to all others it is no Bar although they never make any 


Claim, Sc. 2 3 „ 5 : 
So if Tenant in Tail levies a Fine of his intailed Land; this is a Bar as to him and his 
Iſſue, but as to all others it is no Bar at all, and therefore he in Remainder or Reyerſion in 


their Times may enter notwithſtanding. 10 * 9 Co. 106. 
Wife, 


So if Lands be intailed to the Huſband and and the Heirs of their two Bodies, and 


the Huſband alone levies a Fine of this Land; this as to the Huſband, Tenant in Tail, and 


his Iſſue, is a Bar, but not as to the Wife, ſor ſhe ſhall be Tenant in Tail ſtill; and yet ic 
ſeems ſhe may not ſuffer a Recovery of this Land afterwards. | | FREE 
so if a Man attainted of Felony or Treaſon levies a Fine of this Land; this as to the King 


and Lord of whom the Land is held is void, and is no Bar to. their Ad vantage and Title of 


-& F 


Forfeiture, but as to all others it is a good Bar. 9 Co. 140, 142. Er 
So if one levies a Fine of Lands in Antient Demeſas, and of other Lands tagether 3 this 
as to the Lands in Antient Demeſne is not good, nor any Bar at all, but as to the other Lands 
t is a good Bar. 7 H. 4. 44. F. N. B. 98. | 
Vor. I. | 17 (II) Vbat 
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— W — ——— 
- e 
WS ä 


574 


Fines. 


(II) What Bflate may be barred by a Fine. 


. II E Eſtates that ſhall be barred by Fine are Eſtates by the Common Law, or by Copybold, 
in Fee-/imple, Fee-tail, or for Life or for Tears; the Eſtates alſo of Tenant by Statute, 
Elegit, and of Gardians in Chivalry, and of Executors that have Land until Debts and Lega- 
cics be paid. 

And . if one enters upon and puts out a Copyholder of Land, and levies a Fine 
thereof, and the Copyholder ſuffers five Years to paſs, and makes no Claim, Sc. the Copy- 
holder and his Lord both are hereby barred for ever. 

And if a Leaſe be made for Years, and the Leſſor, or another before Entry of the Leſſce, 
levies a Fine with Proclamations, and the Leſſee does not make his Claim, Se. within five 
Years ; hereby the Leſſee is barred of his Intereſt for ever. 9 Co. 104. 5 Co. 124. 

The Things whereunto the Statutes relating to Fines do extend, are Lands and Tenements, 
and not a Rent or other Profit apprender out of the Land; and therefore if I have a Rent, 
Common or Eſtovers out of Land, or a Way over Land, or Power to ſell the Land, and a 
Fine is levied of the Land itſelf, and I do not make my Claim of my Rent, Sc. within five 
Years, yet I am not hereby barred: of my Rent, &c. And for this Cauſe it is, that if a Te- 
nant in Antient Demeſne levies a Fine of his Land, and five Years paſs, the Lord is not here- 
by barred to avoid it, for herein he claims not the Land, but his antient Seignory. Plow. 378. 
Bro. Fines 123. 5 Co. 124. 

No Fine ſhall bar any Eſtate in Poſſeſſion, Reverſion or Remainder, which i is not deveſted 
and put to a Right at the Time of the Fine levied. 


And therefore if one levies a Fine of my Lands whilſt I am in Poſſeſſion of it, this Fine 


will not hurt me. 

So if the Tenant of the Land out of which 1 han a Rent or — Colman Sc. levies a Fine 
of the Land, this ſhall not bar me of my Rent or Common, for I am till in Poſſeſſion 
of this in the Judgment of the Law. 

So if there be Tenant for Life, the Remainder for Life; or Tenant. in Tail, the Remain- 
der in Tail, and the firſt Tenant in Tail or for Life bargains and ſells the Land by Deed in- 


_ dented yy inrolled, and after levies a Fine to the Bargainee ; in this Caſe the Remainders 


are not barred although five Years paſs without Claim ; for the Law in theſe Caſes adjudges 
them always in Poſſeſſion. | 
So if I make a Leaſe for Years of Land, rendring Rent, and the Stranger levies a Fine of 
the Land, and the Leſſee for Years pays his Rent to me duly ; in this Caſe Iam ſaid to be al- 
ways in Poſſeſnon, and therefore am not barred by this Fine of my Reverſion; ſo if there be 
a Tenant by Copy or Leaſe for Life, the Remainder for Life, and the firſt Tenant for Life 
accepts of a Fine of the Land with Proclamations, and five Years paſs without Claim, &c, 
hereby he that is in Remainder is not barred. 

So if one has a Leaſe for Years of Land, to begin in futuro, and the Fine levied of the 
Land, and five Y-ars paſs after the Term begins; z it ſeems this is no Bar, becauſe this Eſtate 
is not put to a Right. 5 Co. 124. 9 Co. 106. | 

A Fine does not bar the Eſtate, but binds the Right; and where the Fine 355 not turn the 
Eſtate to a Right, there needs no Claim. 7. Raym. 149. 9 Co. 106. 2 Inſt. 517. Cre. 


| fac. 60. 5 Co. 124. Vent. 81. 


No Fine bars any Eſtate which is not deveſted and put to a Right; ; and he that at the : 
Time of the Fine levied had not any Title to enter, ſhal! not be barred by the Fine. T. Raym. 
149. 9 Co. 106. 5. This is in the Cafe of a future Intereſt, not in Caſe of Tenant i in T ail 


| barring his Iſſue, Per Stat. 32 H. 8. 


No Fines bar any Eſtate in futuro: For if a Man has a future Intereſt, and ths Leſſor i is 


diſſeiſed, and the Diſſeiſor levies a Fine, the future Intereſt is not touched ; z and becauſe i it is ; 


not turned to a Right, he is not bound to claim. T. Raym. 149. ; 

A Fine of a Ceſtuy que Truſt will bar an Eſtate, but not a Remainder over to another; and | 
it has been doubted, whether by a Recovery of a Ceftuy que Truſt any Thing be barred. Chan. 
Caf. 21 

ho '; has been held, that the Fine or Recovery of a Ceſtu» que 7 ruſt ſhall bar and transfer 
the Truft, as it ſhould an Eſtate at Law, if it be upon a valuable Conſideration. id. 49. 

And Ceftuy que Truſt in Tail, where the Remainder in Tail was deviſed over, levied a 
Fine, and died without Iſſue: On a Queſtion, whether this Fine by a Cæſay gue Truſt in Tai! 
and Non-claim ſhould bar the Remainder-Man, the Lord Keeper was of Opinion that it 


thould. Vern. Rep. 226, vide 8, 9 Mod, Go. in Law and N 144. 


But 


„Ch. 6. 5 4. : 


But if there be an Entry and Claim, quære whether the Remainder is barred. Vide 2 Chan. 
Caſ. 64. Williams gi. | | 85 | 5 
It has been reſolved, that a Fine with Proclamations and Non-claim has all Truſts and 
Equity (or elſe uo Man would know when be was ſure of Inheritance); but this is on two Diffe- 
rences : Firſt, where the Equity chargeth the Lands, there the Fine bars; but when it 
charges the Perſon in Reſpect of the Land, it does not bar; and if the Equity or Truſt be 
created by the Fine, that Fine ſhall never bar the Equity which it created. | 

An Entry on the Land by Ceſtuy que Truſt is not ſufficient Claim to avoid the Fine; for the 
Claim of an Equity can be made no other way but by Subpena. Chan. Caſ. 268, 278. 

If J. S. deviſes Land to B. in Tail, Remainder to C. in Tail, ſubje& to the Payment of 
Legacies, and C. levies a Fine, and five Years and Non-claim paſs, and C. grants a Rent- 
charge to 4. and mortgages to B. yet the Legacies are not barred by the Fine and Non- 
claim; for C. having no Title but under the Will, the Purchaſors muſt be preſumed to take 
Notice of the Legacies and the Contents thereof. 2 Yern. 662. | 

A. having prevailed with a Woman to levy a Fine of ſome Houſes, and to execute a Deed 


leading the Uſes thereof to him and his Heirs; and it being proved, that ſhe at the Time of 


levying the Fine declared, that ſhe muſt make uſe of ſome Friend's Name in Truſt ; and at- 
terwards by Will declaring, that ſhe only levied ſuch Fine in Truſt, the better to diſpoſe of 
her Eſtate, and having deviſed it to J. S. ſubject to the Payment of her Debts ; the Court de- 
creed not only the Eſtate liable to the Debts, but alſo a Conveyance to J. S. the Deviſee. 
2 Yew. 0%. „ | 5 

Lands are deviſed to Truſtees till Debts paid, and then to an Infant and his Heirs, and 
J. S. a Stranger, enters on the Lands, and levies a Fine, and five Years and Non-claim pals, 
and the Infant, when of Age, brings an Ejectment, but is barred, becauſe the Truſtees ought 
to have entred ; yet Equity will relieve, and not ſuffer an Infant to be barred by the Laches 
of his Truſtees, nor to be barrrd of a Truſt Eſtate during his Infancy ; and the Infant in this 
Caſe ſhall recover the meſne Profits. 2 Vern. 368. 


A Truſtee fold the Land to a 3 who had no Notice of the Truſt, and a Fine and 


five Years paſt; and afterwards the Truſtee, for a valuable Conſideration really paid, pur- 
_ chaſed theſe Lands again: And it was decreed, that the Truſtee, notwithſtanding the Fine 
and Non-claim for five Years, ſhould ſtand ſeiſed in Truſt as before the Sale. Bovey's Caſe, 
"Vers: 60. 2 Chan; Ni 3 | 

Al ſeiſed in Fee in Truſt for B. for full Conſideration conveys to C. the Purchaſor having 
Notice of the Truſt ; afterwards C. to ſtrengthen his own Eſtate, levies a Fine: Whether B. 
the Ceſtuy que Truſt, be not in that Caſe bound to enter within five Years. Vern. 149. B. is 


not bound, becaule here C. purchaſed with Notice; and although any Confideration be paid 


by him, yet he is but a Truſtee for B. and ſo the Eſtate not being diſplaced, the Fine cannot 
bar. Per Serjeant Maynard & aP. 1 8 | 
Fine levied by a Mortgagee, and five Years Non-claim, will not bar the Mortgagor of his 
Equity of Redemption, who may notwithſtanding bring his Bill to redeem. Vern. 252. See 
2 Vern. 189. 5 „ | 


| (KK) Where a Fine is a Corroboration only and no Bar. 


| W HERE. there is a precedent Agreement amongſt the Parties, as a Feoffment, or the 
VV like, there the Fine ſhall not pals any Thing, nor work by way of Efoppel, but only 
by Way of Corroboration, and ſhall be guided by the precedent Agreement. 5 
And therefore if a Feoffment be made to two and their Heirs, and after a Fine is levied 
to them two and the Heirs of one of them; this ſhall enure as a Releaſe, and ſhall not alter 
the Eſtate. 10 Co. 96, 2. gs | _ $6 = 
If A. enfeoffs B. of certain Land in Fee, rendring Rent with Condition of Re- entry for 
Non-payment of Rent, and by Indenture at the ſame Time covenants to levy a Fine of the 
ſame Land to the Feoffee, to the Uſe and Conditions in the Deed of Feoftment, and after a 
Fine is levied ſur Conuſance de droit come ceo, Ec. accordingly ; in this Caſe the Fine ſhall 
enure as a Fine ſur Releaſe, becauſe the Conuſee hath the Fee before, and it ſhall not enure by 
way of Eſtoppel, although it be a Fine fur Conuſance de droit come ceo, &c. and therefore the 
Rent and Condition ſhall remain in this Caſe, and not be extin&t. Dyer 157. Filz. Eftepp:/ 
211. 2 Co. 69. in Cromwel#s Caſe. | | 


(LI.) How 
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(LL) How a Fine is a Bar ” Ehe pel. 


Find is ſometimes a Bar by way of Eſtoppel only. | 
It is called an E ſtoppel where one is cdacluded and forbidden in Law to ſpeak ind 


his own Act, (although it be the Truth he would ſpeak) whereby his Mouth is ſtopt, and his 
Hands are bound, that now he cannot ſay or do that which otherwiſe he might have ſaid or 
done; and this may be done by Matter of Record, or by Matter in a Deed, or by Fact in 


the Country. Vide 2 Co. 4, 55. Plow. 397, 431, 434- F. N. B. 97. 3 Co. 3» 19. 4 Co. | 


70. Hind's Caſe. 4 Co. 53, 71. 21 H. 7.24. Moor 896. Cale 869. 

Where a Feoffment will work an Eftoppel, there a Fine (which is a Feofment vpon Re- 
cord) will much more work an Eſtoppel. 

Eſtoppels do always deſcend upon the Heir ceneral. and upon the Heir at Common Law, 
and none others ; and the Daughter which comes in by a Poſſeſſio fratris ſhall eſcape an 
Eſtoppel of the Father. Hob. 31. Co: Lit. 352 

In every Eſtoppel Privity is required, for it ought to be reciprocal, viz, to bind both Par- 
tics; and therefore regularly a Stranger ſhall never take an Advantage of nor be bound by 


an Eſtoppel ; but Privies in Blood, as the Heir; Privies in Eſtate, as the Feoffee, Leſſee, 


Sc. Privics in Law, as the Lord by Eſcheat, Tenant by the Curteſy, in Dower, the Incum- | 


bent of a Benefice, and others that come onder by Act of Law, or in che , ſhall be bound 


and take Advantage of Eſtoppels. Co. Lit. 353. 
A Fine levied by a Remainder-Man in Tail binds by Eftoppel. 
This Rule ſeems to have been admitted arguendo i in the Cale of Hollis wel Carr, Paſcb. | 
28 Car. 2. in Cancellaria, where it is ſaid, that it would be very hard to decree the Execution 
of the Fine in that Caſe; for that the Father of the Defendant was alive when the Defendant 


executed the Deed; and the Father who never ſealed it being Tenant in Tail, the Son who 
ſealed could have no preſent Right: And how could a Court of Equity decree a Fine in that 


Caſe, whereby a Right may indeed be extinguiſhed, but can never be transferred, and by 
which no Uſe can be declared ? Nor though ſuch Fine be good by Eſtoppel before che e 
tail deſcends to the Iſſue, yer no Uſe can be declared thereupon. 2 Mod. 90. | 


(MM) Where a Fine works a Diſcontinuance. 9 2 Bur. Rep. 71 I. 


Fine ſometimes works a Diſcontinuance of Land, and the Poſſeſſion of it. | 
A Diſcontinuance is where one that is preſent Owner of the Land grants ſome larger 
or greater Eſtate than he has, (and thereby deveſts and interrupts the Inheritance or Eſtate 
which ſhould or ought to have come to another) and then dies, and another has Right to 
have them, but he cannot enter by Reaſon of ſuch Alienation. | 
And there is a Diſcontinuance in Fa#, which is where there is a e ente of Poſſe ſ- 
ſion, and in Law, as by Cogniſance of Right by Fine by which, notwithſtanding that the 


Cogniſor continues the Poſſeſſion, yet the other is Tenant in Law, and the Right of the Eſtate 


or of the Tail is diſcontinued or diſſolved. Lit. F. 192. Co. Lit. 325. | 
All Fines and Recoveries ſuffered by Tenant in Tail to bar the Eſtate- tail are Diſcontinu- 


ances, in which there is no Remedy but in Caſe where the Reverſion is in 15 King. 10 


Co. 96. 
Wbere a Feoffment will make a Diſcontinuance, there a Fine will much more make a Diſ- 


_ continuance. 


Where an Eſtate is not diſcontinued, there regularly i it is not barred by a Fi ine. Cre. Eliz. 
827. Moor 10. 

A Fine of Lands in Antient Demeſne works a Diess but is no Bar; this appears 
by the third Reſolution in the Caſe of Hunt and Brown, Hil. 1 Ann. where the Court held, 
that a Fine levied in the Court of Antient Demeſne may work a Diſcontinuance though that : 
Court is not a Court of Record; for the Diſcontinuance is becauſe the Freehold is recovered 
in the Action; for every Recoverer recovers a Fee-ſimple, and a Recovery of a Fee - ſimple 
muſt work a Diſcontinuance. But though ſuch Fine be a Diſcontinuance, yet it is not a Bar 
to an Intail. For it is by the Stat. 4 H. 7. c. 24. that a Fine with Proclamations ſhall bar an 
Eſtate-tail, and no Fine but a Fine with Froclamations 1 is within the Statute, nor can bar an 


Eftare-rail. Salk, 240. 


(NN) IWhere 
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(NN) Where a Fine works by. way of Remitter. 


Fine ſometimes works by way of Remitter. 1 5 — 
A A Remitter is a Man's Reſtitution to his former Right; or where a Man is come to 
two Titles of Land, and his latter is defective, and not ſo good as the former, he is remit- 
ted to the former and better Title, &c. | WEE ae © 
No Remitter ſhall be where there is a Fine or Recovery to hinder it. Vide Co. Lit. 349. 
But if Tenant in Tail levies a Fine with Proclamations, and after the ſame is reverſed b 
Writ of Deceit ; the Iſſue in Tail is remitted, and ſhall avoid all the Eſtates made, becauſe 
the Fine is void between the Parties. Cro. Car. 47t. | pk” 


(O) Where a Fine is an Extinguiſhment of an Eſtate. 


Fine levied by the Iſſue in Tail is an Extinguiſoment of that Eſtate. This Rule has been Estinguiſh- 
A often held, as appears by the Caſe of Symonds and Cudmore, Hil. 2 W. & M. in B. R. ment. 
4 Med. 4, 5. and the Reaſons and Authorities there cited; ſee alſo Show. 370. that upon the 
Stat. 32 H. 8. c. 36. (that a Fine levied of Lands intailed on the Cogniſor, or any of his An- 
ceſtors, ſhall be a Bar againſt the Perſon and his Anceſtors claiming by Force of ſuch Intail) 
It has been often held, that a Fine levied by a Remainder-Man in Tail during the Eſtate of 
2 Tenant for Life, was an Extinguiſhment of the Intail. | 
FTet a Leaſe made by Tenant in Tail dying before the Commencement, ſhall be good 
againſt a Fine levied by ſuch Iſſue of Remainder-Man in Tail; as was agreed in the lame 
Caſe of Symonds and Cudmore, which as it is reported in Salk. 338. is thus, viz. in Ejectment 
a ſpecial Verdict found A. Tenant in Tail in Reverſion after a Leaſe for Years, Remainder to 
Iſſue in Tail in Fee: 4. made a Leaſe to commence at a Day to come, and died before the 
” 1 having Iſſue, who afterwards and before the ſaid Day levied a Fine; and agreed per 
lot“ Curb. „ „ 1 I 
Firſt, That the Remainder in Fee ſtood chargeable with this Leaſe, and it ſhould have 
been ſerved out of the Remainder in Fee, had the Tenant in Tail died without Iflue. on 
Secondly, That the Eſtate-tail was extin&t by the Fine, as much as if Tenant in Tail were 
dead without Iſſue; for theſe Reaſons, viz. 1. Becauſe two Fees immediately expectant one 
upon another cannot ſubſiſt in the ſame Perſon. 2. Becauſe by 32 H. 8. c. 36. the Fine is 
declared to be a Bar and a Diſcharge of the Eſtate-tail. 2, Becauſe the Statute of Meſtm. 2. 
having made Eſtates-tail a Kind of particular Eſtates, they are (the Protection of the Statute 
being gone by the Fine) like all other particular Eſtates, ſubject to Merger and Extinguiſh- 
ment when united with the abſolute Fee; and ſeveral Caſes are there to prove it. 
And by that Book three Judges denied Co. Lit. 46. b. and held the Iflue in Tail had Elec- 
tion either to avoid or affirm the Leaſe, and that by Weſtm. 2. but that the Conuſee had not; 
for that the Power and Privilege is Perſonal, and cannot be transferred. But note, Holt 
Chief Juſtice differed, and held the Leaſe actually void quoad the Iflue, as if Tenant in Tail 
make a Leaſe; and that as by Law no Act is neceſſary to be done to avoid the Leaſe, ſo the 
Fine in this Caſe does not prevent its being void, RD | | 
Where a Huſband is intitled to be Tenant by Curteſy, and levies a Fine with his Wife, his 
Right is extinguiſhed. . % „ | | | 
This Rule is laid down obiler in the Caſe of Winchurſt and Maſeley, Mich. 7 W. 3. On Mo- 
tion to quaſh the Party's own Writ of Error brought to reverſe a Fine, for that one of the 
Parties to the Fine was omitted in the Writ of Error. The Court refuſed it, ſaying, they | 
could take Notice of nothing but what was on the Record, and not of a foreign Suggeſtion ; | 
and cited a Caſe where a Fine being levied by three, two of them brought Error, and rever- { 
{ed it, for perhaps the other has nothing in the Land. | | 
But if one intitled to be Tenant by the Curteſy joins with his Wife in a Fine of thoſe Lands Fine by Te- 
to which he is ſo intitled ; Quære, whether his Title to be Tenant by Curteſy be not extin- nant by Cur- 
guiſhed if the Fine be reverſed after her Death? Indeed if it be reverſed in her Life-time, hos Fore | 
he may have a new Title. | PE e mans * | 
A Fine levied to a Stranger may extinguiſh a Right, but cannot increaſe an Eſtate. 2 Ld. | 
VV | | | 
But be makes a Feoffment on Condition of her Lands, and ſhe dies, and then the Con- 
dition is broken, ſhall he be Tenant by Curteſy? Quaſi diceret non. 5 Mod. 67. 
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_ Chan. Ca. 49. 


( PP) How a Fine levied by Decree in Thins acorks,. 


4 | EE in Chancery a Fine was levied to a particular End and Purpoſe, which 50214 
B operate further in Point of Law than the Decree ordered it; and it was reſolved, that 
ſuch Fine ſhould not be 1 in e to work any further _ the Decree Intended. 


F QQ) Where 2 Mw enures as 4 Reloſs 


12 F A. enfeoffs B. of Land, rendring Rent with Condition of Re-entry for Nob -payment, 
and by Indenture at the ſame Time covenants to levy a Fine of the ſame Land to the Fe- 
offee, to the Uſes and Conditions in the Deed of Feoffment ; and after a Fine is levied ur 


Conuſance de droit come ceo, Sc. accordingly: In this Caſe the Fine ſhall enure as a Relegſe, 


becauſe the Conuſee. has the Fee before, and it ſhall not enure by way of Eftoppet; and 
therefore the Rent and Condition mall remain in this Caſe, and not be extinct. 2 Co. 72. 3. 


73. C. 


1 8805 Where lying a Pine . a Fiſdtire, and where not; and mers the En- 
try for ſuch Sora it geölt. 


ENA NT for Life, Remainder - in Tail; the Tenant for Life levied a Fine Come ceo, 
Ec. to the Uſe of himſelf and his Heirs ; adjudged this was a Forfeiture; afterwards 
the Tenant for Life, and he in Remainder, joined in a Feoffment, and made a Letter of At- 
torney to make Livery : Adjudged this was a Diſcontinuance, for it is firſt an Entry for the 


Forfeiture, then it is a Feoffment to him in N and laſtly,” the Confirmation of the 5 


Tenant for Life. Dyer 214. 
Tenant for Life, Remainder in Fee, the Tenant for Life made a Leaſe for four Years in 


March. 20 Eliz. and afterwards granted the Lands to B. G. Habendum from Midſummer 
next enſuing for Life; the Leſſee for four Vears attorned, and after the Expiration thereof 
B. G. entered and made a Leaſe at Will, and the Tenant for Life levied a Fine Come ceo to 
the Leſſee at Will; adjudged that when B. G. entered by Colour of the Grant made to him by 
the Tenant far Life, he was a Diſſeiſor, beeauſe an Eſtate of Freehold was granted to him to 
commence in ſuluro; and if the Fine had been levied to him, the Remainder-Man might 
have entered for a Forfeiture, and ſo he may as it is VO to the Leffee at Will. 2 Co: 55. 
Moor 423. Cro. Eliz. 450. 2 And. 29 8 

Tenant for Life, Remainder in Tail, "Remtalnges 3 in Fees the Tenant: for Life bargained 
and fold the Lands to one, who before the Stat. 14 Eliz. c. 8. ſuffered a common Recovery, 
in which the Tenant for Life was vouched, and he vouched over the common Vouchee, Sc. 
thereupon he in Remainder entered for a Forfeiture ; and adjugged he might, becauſe the 
Recovery ſuffered by the Tenant for Life made a F orfciture of his Eftate, for he did as much 
as he could do to diſinherit him in the Remainder in Tail. 1 Co. 3. Sir William Pelbau's Caſe. 

Tenant for Life made a Leaſe of Part of the Lands, to hold the ſame at Will, and being 


| in Poſſeſſion of the Reſidue, he levied a Fine of the Whole with Proclamations ; the Leflos 


entered for the Forfeiture on the Land, which was leaſed at Will, arid this he did in the 


Name of the Whole, and adjudged good for the Whole; but white a Diſſeiſor makes a 
| Leaſe of Part, and continues in the Poſſeſſion of the Reft, and the Diſſeiſee enters on that 


which is in his Poſſeſſion in the Name of the Whole, that Entry is not good for that Part 
which was in Leaſe, becauſe the Leſſee was in it by Title; but in the other Cafe, where the 
Tenant for Life leaſes Part at Will, and afterwards levies a Fine, that is a Determination, | 
and by Conſequence the Leſſee has no Title to that Part, and then the Entry is good for the 
Whole. Leon. 51. 

Huſband and Wife, Tenant | in Tail, had Ifue two Sons, and they made a Feoffment i in 
Fee to the Uſe of the Wife for Life, and after her Deceaſe to the Uſe of the Heirs of the 
Body of the Huſband begotten, Remainder in Fee to V. Ie. afterwards the Mother and her 


| youngeſt Son levied a Fine with Warranty againſt her and her Heirs, and the Conuſees in 


that Fine rendered to the Son an Eſtate for ſixty Years, rendring Rent, and then granted the 
Reverſion to. the Mother and the Heirs of her Body of the Body of her Huſband begotten, 
Remainder in Fee to V. R. The eldeſt Son entered, the Mother died, and then the young- 


eſt Son claimed this Leaſe; adjudged that he had no Title to it, becauſe by the Entry of his 


elder Brother, as for a F orfciture at leaſt, all the other Eftates are avoided. Dyer 111. 


5 Where 


„ 4A © '" TT W-. 


C but is detained from him by Wrong. 


9 


— 2 — 


Wbere Tenant for Life is of full Age, and he in Remainder, being an Infant, levies 4 Fine, 
which is afterwards reverſed by Reaſon of the Infancy ; in ſuch Caſe the Infant ſhall not enter 


for the Forfeiture, becauſe he aſſented to it by joining in the Fine. 2 Leon. 108. 


The Father having two Sons, made a Feoffment in Fee to the Uſe of himſelf for Life, af- 
terwards to the Uſe of his youngeſt Son for Life, Remainder to the firft Son of his youngeſt 


Son who ſhould have Iſſue Male of his Body, and to his Heirs for ever; Remainder in like 


Manner to the Daughter, Remainder for want of ſuch Iſſue to the right Heirs of the young- 


eſt Son for ever: The Father died, the eldeſt Son had Iſſue a Son and died, the youngeſt 


Son had likewiſe Iſſue a Son who died without Iffue, and then his Father levied a Fine of 


the Lands, and the Son of his elder Brother entered on the Conufees for a Forfeiture ; ad- 
_ judged that this Remainder to the firſt Son of the youngeſt Son, who ſhould have Iſſue Male, 
is a contingent Remainder, and the Remainder to the right Heirs of the youngeſt Son veſted 
in him; therefore his levying the Fine was no Cauſe of Forfeiture. 'Cro. Car. 265. | 


In a ſpecial Verdict in Ejectment the Caſe was, Tenant for Life, Remainder for Life; 


te Tenant for Life levied a Fine to him in Remainder for Life, and to his Heirs, and this 


was ſur Cognifance de droit, dc. Adjudged that both their Eſtates are forfeited, the Tenant 


for Life levying the Fine, and the Remainder for Life by accepting of it. 2 Lev. 202. T. 
Jones 65. w CE 5 8 | 


Tenant for Life, Remainder for Life, he in Remainder for Life levied a Fine ſar Cogni- 


| Jance de droit come reb, Sr. as if he had a Fee- ſimple; the Conuſee brought 4 Quid juris cla- 


mat againſt the Tenant for Life, who not a „ he was adjudged to attorn to the Conu- 
ſee; adjudged that by this Attornment the Tenant for Life had not forfeited his Eſtate, be- 


| cauſe it was by Compulſion of the Court, and that the Remainder for Life had not forfeited 
his Eſtate by levying the Fine, for nothing paſſed but what he might lawfully paſs ; but the 


Chief Juſtice and another Judge were of a contrary Opinion as to this Point, for that the For- 


feiture is not only where there is a Diſcontinuance, but where the Party does any Act upon 
Record, in order to diſinherit him in Reverſion. Cro. Eliz. 751. 3 


Agreeable to the Opinion of the Chief Juſtice, &c. was this Caſe : . Tenant for Life, Re- 
mainder for Life, Remainder in Fee to one B. B. he in Remainder fot Life coming into Poſ- 


ſeſſion by the Death of the Tenant for Life, levied a Fine ſur Cogniſance de droit, Sc. ad- 


judged that by this Fine of the Remainder-Man for Life, the Remainder in Fee was hot 


touched or diſcontinued ; yet becauſe he had done as much as he could in order to diſpoſe the 


Fee-ſimple by the Fine, he did thereby take that upon him, whick amounts to a Forfeiture, 
Leon. 46. | Ee | 

Tenant in Tail, upon Condition that if he or any of his Heirs ſhall alien or diſcontinue the 

Lands, Sc, that then the Donor may re- enter; he had Iſſue two Daughters, and died, one of 


the Daughters levied a Fine Come ceo, Sc. Adjudged this is a Forfeiture of their Eſtate, and 


that the Donor might enter, becauſe both of them ate but one Heir. Leon. 292. 


(88) Where Equity will relieve againſt a Porfeiture by levying a Fine. 


A deviſed to B. the Father for Life, Remainder to his Son C. an Infant, and deviſed 400 J. 


to the Son, to be paid at twenty-one, and made the Father Executot, and left 2000 J. 


perſonal Aﬀers ; and B. having — the Perſonal Aſſets, mortgaged the Lands to J. S. and 
r 


made Affidavit that they were free from Incumbrances, and that he was ſeifed in Fee, and 


| levied a Fine for corroborating the Mortgage, and alſo declared the Uſe thereof to him and 
his Heirs. The Son having entered for 4 Forfeiture, the Mortgagee brought his Bill to be 


relie ved, and the Court decreed, That the Mortgagee, notwithſtandipg the Forfeiture, ſhould 
old and enjoy the Lands againſt the Son during the Father's Life. Abr. Ca. Eq. 257. 


(r) Claim what, and the different Kinds of Claim. 


L AIM is a Challenge of the Ownerſhip or Property that a Man has not in Poſſeſſion, 


Mr. Brown in his Introd. to Fines, p. 67. ſays, There are four Sorts of Claims provided 
by the Law for defeating of Fines, vizz  _ ; oo RE 
1. By Action Real. or nn - | 
2. By Entry of the Claim in the Chirographer's Office at the Foot of the Fine. 
3. By actual Entry. e | 
4. By Claim.. 5 | 
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Of theſe, the two firſt are by Record, and the other two by Acts in the Country. = 

But as to the ſecond Sort obſerve, that in AMichaelmas Term, 29 Eliz. it was adjudged, 
that where a Diſſeiſor levieth a Fine, and the Diſſeiſee, to preſerve his Right, entereth his 
Claim in the Record of the Foot of the Fine, this is not ſuch a Claim as will avoid the Stat. 


4 H. 5. of Fines. 2 Leon. 53. 
| (UU) Of Non-claim. | 


| TENANT in Tail levied a Fine after the Stat. 4 H. 7. with Proclamations, and five 
1 1 Years incurred in his Life-time, and then he died; adjudged that it ſhall bar the Iſſue 
. in Tail. Dyer 3. = 5 . „„ 8 

17 6 Huſband and Wife levied a Fine with Proclamations of the Lands of the Wife, the Huſ- 
4 0 band died, and five Vears paſſed after his Death without Action or Entry; adjudged that the 


* 
17 
23 


. Wife and her Heirs are barred. Dyer 72. £ 3 
| | | Where a Man has a Right to a Writ of Error to reverſe a Fine for an apparent Error, and 
0 he ſuffereth five Years to paſs without bringing it, he ſhall be barred by ſuch Fine and Non- 
| claim, by the Stat. 4 H. 7. by the Word Actions in the Statute; and fo it was adjudged in 

| Roll, Rep. 36. 


1 the Exchequer- Chamber, 27 Elia. Mandeville's Caſe, Cro. Fac. 332. 
9 2 Bulſt. 244. . | . 2 
16 * | Error in B. R. to reverſe a Judgment in Ejectment in C. B. in a ſpecial Verdict, wherein 
nh the Caſe was, That Tenant in Fee-ſimple made a Leaſe to A. M. for 100 Years, in Truſt to 
= | attend the Inheritance; afterwards the Tenant in Fee entred and took the Profits, and made 
i} | two Leaſes to other Perſons for ſhort Terms of Years, which were expired; then he made a 
| Leaſe to one Germin for fifty-four Years, and levied a Fine with Proclamatiors to corrobo- 
1 rate the Term to Germin, who entred, and the five Years paſſed ; adjudged that this Fine 
175 and Non- claim was a Bar to the Term of 100 Years. Vent. 55, 80. Sid. 349, 458. Lev. 
WH 246, 270. Hardres 448. V 5 | 
. A Copyholder of a Dean and Chapter levied a Fine Come ceo, and five Years paſſed with- 
| out any Claim by the Dean, Sc. adjudged in a ſpecial Verdict in Ejectment, that the ſuc- 
ceeding Dean was not bound by this Fine and Non-claim; for if he ſhould, the Statutes x 1 
and 13 Elix. which reſtrain the Alienation of Church Revinues, would be to little Purpoſe. 


Vent. 311. IT = | | 
Non-claim on a Fine no Bar of Deceit to reverſe the Fine. Id. Rm. 179. 


(VV) Of Entry. 


Ul 
| | enter within five Years afterwards, he ſhall be barred, by the Opinion of the Ch. Juſt. and 
another Judge; but Vindbam was of a contrary Opinion; for he hath Liberty to enter within 
five Years, or may ſtay till the Death of the Leſſee for Life. Leon. 46. | 
There was a Leaſe made to commence after the Determination of another Leaſe-then in Be- 
ing; the firſt Leaſe ended, the ſecond Leſſee did not enter, but he in Reverſion entered and 
made a Feoffment, and levied a Fine, and the five Years paſſed without Entry or Claim, 
adjudged that the ſecond Leſſee was barred by his Term by the Stat. 4 H. 7: of Fines, be- 
cauſe the Words of the Statute are general, and extend to all Eſtates, and the Saving is of 
Claim and Intereſt, &c. and he who hath a Term for Years, hath an Intereſt, and ſuch an 
- Intereſt which may be barred by a Fine, and ſo are the Intereſts of Tenants by Statute Mer- 
chant, Elegit, Guardians and Executors; and though he who hath only a Right to an Inhe- 
ritance cannot levy a Fine, yet if the Tenant of the Land levies a Fine, he ſhall be bound by 
it. Co. 123. | 5 5 
A Loſe = made Anno 20 H. 6. for eighty Years; the Leſſee died Inteſtate, and Anno 
4 Mar. a Fine was levied of the Lands with Proclamations, and the Cogniſee enjoyed the 
ſame till 37th of Eliz. and then V. R. took out Adminiſtration to the Goods, Sc. of the 
Leſſee; two Judges held, that the Right of a Term for Years is not within the Statute of 
4 H. 7. of Fines, but a Right of Freehold, and therefore this Leaſe ſhall not be bound by 
that Statute, and by Conſequence that the Entry of the Adminiſtrator was lawful ; but An- 


derſon Ch. Juſt. was of a contrary Opinion, viz. that the Statute did extend to a Right of a 
| N 9 e e een 
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Term, and ſhall bind it, if the Leſſee ever was or might have been in Poſſeſſion before the 
Fine levied. Goldſ. 171. 5 | 5 
In a ſpecial Verdict in Ejectment the Caſe was, T. S. being ſeiſed in Fee, did for the Con- 
tinuance of his Lands in his Name, and for the Maintenance of his Brother, make a Leaſe 
to G. D and M. G. for 300 Years, in Traſt for himſelf for Life, and afterwards for his Bro- 
ther, and upon ſome other Truſts, Sc. afterwards being ſtill in Poſſeſſion according to the 
Truſt, he covenanted with . M. and J. P. to ſtand ſeifed of theſe Lands, upon the ſame 
Conſideration and to the ſame Uſes as mentioned in the Leaſe, and covenanted to levy a Fine 
accordingly, and afterwards levied a Fine, and enjoyed the Profits during his Life, and the 
five Years being long ſince paſſed, he died, then G. D. one of the Leſſees in Truſt, entered; 
and the Queſtion was, whether the Leaſe for 500 Years was barred by this Fine and Non- 
claim; it was inſiſted that it was according to the Diſtinction made in Saffin's Caſe, viz. 


where a Leaſe commences immediately in Point of Time, though the Leſſee doth not enter, 


a Fine and Non-claim is a Bar; but it is not ſo where it is to commence in futuro, which is 
this Caſe; but adjudged that this Fine was no Bar to the Eſtate for 500 Years, becauſe it 
was levied in Affirmance of it, and it ſhall be intended that the Conuſor continued in Poſſeſ- 
ſion, by the Leave and Permiſſion of the Leſſees; if ſo, then he was but Tenant at Will; 
and being in Poſſeſſion upon ſuch a Privity between them, that will protect the Intereſt of 
the Leſſees; it is like the Mortgagor's levying a Fine and five Years paſs; this will not bar 
the Mortgagee, he being out of Poſſeſſion ; beſides this Fine doth not diſplace the Eſtate 
and turn it to a Right, as where there is Leſſee for Years, Remainder for Life to another, 
and the Leſſee for Years levies a Fine, and the five Years paſs, the Leſſor is not barred by 
Non: claim, becauſe the Fine operates nothing, for Partes finis nibil habuerunt may be plead- 
ed; but it is otherwiſe where Tenant for Life levies a Fine, becauſe he hath a Freehold, and 
his Fine diſplaces the Remainders, and therefore an Entry is requiſite within five Years after 
his Death; but in the principal Caſe the Leaſe was precedent to the Eſtate of the Leſſor who 
levied the Fine, and he had a Freehold expectant upon the Leaſe; and his Fine is ſo far from 
working a Wrong, that he intended it ſhould fortify th& Leaſe, therefore he ſhall not be 
made a Wrong-doer againſt his Will; and fo it has been adjudged in Blunden and Baugb's 
Caſe ; nor will the Court preſume it to be a Tort, if it may be intended otherwiſe. Hardrts 
400. Vide Cro. Fac. 60. Moor 220, 298. Ney 23. | : 
In Ejectment it appeared upon the Evidence that the Title of the Leſſor of the Plaintiff 
was by Virtue of a Remainder limited to him for Life, Sc. but that there was a Fine levied, 
and that within five Years after this Title accrued, he ſent two Perſons to deliver Declarations 
on the Lands; adjudged that this was no Entry or Claim to avoid the Fine, becauſe this was 
no expreſs Authority given to them for that Purpoſe. Vent. 42. | 
| Adjudged upon a Trial at Bar in Ejectment, that where a Fine Come ceo was levied by Te- 
nant for Life, and the Plaintiff in Ejectment, who had the Reverſion for Life after the Death 
of the Cogniſor of the Fine, directed one to deliver a Declaration to the Tenant in Poſſeſſion 
within five Years after the Death of the Cogniſor, which was done accordingly z that this did 
not amount to an Entry to avoid the Fine, although in this very Declaration the Leaſe was 
contained, upon which the Ejectment was brought, Saund. 319. | | 
There muſt be an actual Entry to avoid a Fine, and the Demiſe cannot be laid on a Day 
before the Entry. 2 Stra. 1086. Ander. 125. Caſ. Temp. Hardw. 98, 99. 2 Barnard, 
X. B. 41. | . | res 
See more before Chap. 2. concerning Entry. 


(WW) The Time of Entry or Claim. 


* HE Time in which they muſt make their Claim or bring their Action that have r- 
1 ſent Right and no Impediment, is within five Years after Proclamation had, and the 
Time for them which have Impediments is within five Years after the Impediment remo- 
ved. Plow. Com. 370. 2 | | Ls 
And the Time within which they muſt make their Claim or bring their Action whoſe Right 
oth happen afterwards, if they have no Impediment, is within five Years after the Time that 
their Right accrues; and if there be Impediments, within five Years after the Impediment 
removed. | . 5 
And the Perſons «whoſe Right is ſaved and preſerved are mentioned in the firſt and ſecond 
Saving of the Statute of 4 H. 7. and they are Strangers and not Parties nor Privies; and they 
that have Benefit by their firſt Saving of the Statute ſhall have none by the ſecond Saving, 
for he that will be within the ſecond Saving to have Benefit by it muſt be, 8 
1. Another Perſon. | ED 
2. The Right muſt come and accrue to him firſt. h 8 
Vol. I. | e | MD. | 3. Ic 
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| 3. Ir muſt come to him after the Fine and Proclamations. | 
4. His Right muſt be ſome Cauſe or Matter before the Fine. | 
A Leflee for Years ſhall have five Years from the Commencement of his Leaſe to claim. 


Cro. Fac. 60. 
He that hath two Titles ſhall have two five Years to make his Claim. Fenk, Cent. 6. 


Caſe 4 
Fi . are given after a Remainder doth fail, and five Years after the Forfeiture of Te- 
nant for Life, and five Years for a Woman to cates her Dower after her Huſband's Death, 
Plot. 374. Dyer 3. 19 H. 8. 7. . 
An Infant ſhall have five Years after he comes to his full Age, alchough he was in his Mo- 
ther's Womb at the Time of the Fine levied. Plow. 539. 
Madmen, Sc. have five Years after Cure of their Maladies, although the Infirmity 
happens after the Fine levied and before. the laſt Proclamation. Plow. 339, 367, 373, 377. 
Dyer 
14 . out of the Realm at the Time of the Fine levied ſhall have five Years after their 
[ Return ; ſo alſo if they were in England at the Time of the Fine levied, and within the five 
| Years be ſent in the King's Service and by his Commandment. Plots. 366. | 
If the Party be beyond the Sea at the Time of the Fine levied, and never returns, but dies 

there, the Heir ſhall not be barred at all. Sir Thomas Cotton's Caſe. 20 Eliz. 

If he be 1 in Ireland or Scotland, he ſhall be ſaid to be out of the Realm. 4 UI. 7. Plow. 

6 : 
' They who have divers Defects, have five Years after the laſt Infirmaicy removed ; but if 
there be divers Impediments, and once wholly removed, and afterwards they fall into the like 
again, and die; the firſt five Years begun in the Anceſtor's Time ſhail proceed and reckon 
to the Heir, and he ſhall at the End be bound, as the Anceſtor ſhould, if he had remained 


free all the five Years. Plow. 375. Dyer 133. 
If he that has Right be beyond Sea at the Time, and never returns, the Heir 1s not limited 


to Time. 
And ſo it is if an Infant being Party to the Fi ine having preſent Right, if he dies in his In- 


fancy, his Heir is not limited. 
And ſo it is of a Perfon Non compos mentis by the Act of God, or a Man in Priſon by the 
Act of the Law, or a Feme Covert by her own Act, if ſhe dies ſo, being no Parties to the 
Fine. 2 Inft. 319, 320. Plow. 366. | 
The Huſband made a Conveyance of his Land by Fine, and afterwards died; ; if the Wi- 
dow make her Claim within five Years after his Death, ſhe ſhall have her Dower though five 
Years had incurred in the Life-time of her Huſband after he levied the Fine; but if ſhe doth 
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| not within five Years after his Death, being Sole, and of full Age, &c. and not under any 
Incapacity, as mentioned in the Statute 4 H. 7. ſhe ſhall loſe her Dower.  Goldfo. 148. 
Moor 53. 


The Huſband being ſeiſed in Fee levied a Fine, and was afterwards outlawed for High 
Treaſon, and the Conuſee conveyed the Lands to the Crown ; afterwards the Daughters and 
Heirs of the Cogniſor reverſed the Outlawry ; and upon a Petition of Droit de Dower to the 
Queen, it was adjudged, that though the five Years were paſſed long ſince, and after the 
Fine levied, and the Death of the Huſband, yet this Petition being within five Years after 
þ the Reverſal of the Outlawry, the Widow ſhall not be barred of her Dower, becauſe ſo long 
"ue! as the Outlawry was in Force, that was a Bar to her Claim ; but that being reverſed, ſhe ſhall 
[lf have another five Years after the Reverſal to make her Claim, which ſhe had now done by 
| Petition. Moor 639. | 
| | ; The Teſtator deviſed the Lands to an Infant i in Fee, and died ; B. G. entered and levied 
1 | a Fine of it in the Life-time of the Infant, who afterwards died within Age, the Wife of 
_ 7 _ E. B. being his Siſter and Heir ; the Huſband ſuffered the five Years to paſs without Entry 
b or Claim; adjudged that the Fine ſhall be a good bar to him and her, and all claiming 
i under them during the Coverture, but that the Wite, if ſhe ſurvives, ſhall have five Years 
| more after the Death of her Huſband. Cre. Car. 91. 
11 Writ of Error to reverſe a Fine under which the Plaintiff in the Action claimed : ; ard the 
1 Defendant pleaded, that he was beyond Sea at the Time of the Fine levied; the Plaintiff re- 
4 plied, that the Defendant came into England in Auguſt within five Years after the Fine levied, 
upon which they were at Iflue, and the Jury found that he came in July; adjudged that tho? 
the Verdict differs from the Iſſue in Point of Time, viz. in the Month, the one being in 
July and the other being in Auguſt, yet the Subſtance of the Iſſue is found, viz. that the De- 
fendant was in England within five Years after the Fine levied, and might have made bis 
Claim; and it is not material in what Month he came, lo as he was 1 and therefore the 


Fine and Non- claim ſhall bar him. — 3. 


I 


V | 
la Dower againſt the Tenant of the Land, he pleaded that her Huſband Anno 14 Zac. le- 
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vied a Fine of the Lands with Proclamations, and that he died in the ſame Year, and that the 


Widow made no Claim within five Years afterwards, ſo that ſhe was barred by the Stat. 4 H. 
7. of Fines; the Demandant replied, that Anno 15 Fac. ſhe brought a Writ of Dower againſt 
the now Tenant and two others, and that the Writ abated by the Death of thoſe two, and 
that ſhe now brought this Writ by Journeys Accompts ; the Defendant rejoined, that thoſe 
two were not Tenants, but that one W. R. was Tenant; and upon Demurrer to this Re- 
joinder it was objected that it was ill, becauſe it amounted to a Negative pregnant, and to a 


Confeſſion that the Defendant was Tenant; for if thoſe two were not Tenants, then he was, 
and ſo the Writ is well brought againſt him; now admitting that he was not Tenant then, it 


is true that the Writ being brought againſt him is not any Claim within the Statute; but if 


he was Tenant then where ſhe brought her Writ againſt him and two others, then it abated 

by their Death ; and now ſhe brings a ſecond Writ by Journeys Accompts, though after 

the Time limited by the Statute, yet it is a good Claim. W:nch 66. | 
In a ſpecial Verdict in Ejectment the Caſe was, A Settlement was made by Covenant to 


| ſtand ſeiſed, Sc. to the Uſe of C. M. for ninety-nine Years, if he ſhould ſo long live, Re- 


mainder to Truſtees to preſcrve contingent Remainders, (which being two Strangers, and not 


of the Blood of the Covenantor, was void as to that) Remainder to the firſt, and ſo to the 
tenth Son of C. in Tail, Remainder to E. M. the Father of the Leſſor of the now Plaintiff in 
Tail, Remainder to the right Heirs of the Covenantor; in October 1656. C. made a Feoff- 
ment to the Defendant, and in Hilary Term following levied a Fine to him; E. M. the Fa- 


ther of the Leſſor of the Plaintiff, being then living, who died in March 1661. leaving the 
Leſſor of the Plaintiff then and ſtill under Age; C. died in 1664. without Iſſue Male, but had 
a Daughter now living; the Queſtion was, whether the Leſſor of the Plaintiff ſhall have five 
Years after the Death of C. to enter to avoid this Fine, or if the Entry ſhould not be within 


| five Years after the Fine levied ; but if the firſt, then he is right in Point of Time, being at 
the Death of C. and ſtill an Infant; but if the laſt, then the Right of Entry being attached in 
his Father, and he not entering within five Years after the Fine levied, the Sons are barred. 


It was inſiſted for the Defendant, that if C. had been Tenant for Life, he in Remainder 


would have five Years to enter after his Death, though he might have entered in the Life- 
time of the Tenant for Life, and this by the Saving in the Stat. 4 H. 7. viz. the ſecond Sa- 
ving, by which future Rights are ſaved ; now the Title comes by the Determination of the 
Eſtate for Life, is a new Right which accrues to him in Remainder, and therefore he ſhall 
have five Years to enter and claim after the Death of the Tenant for Life; but my Lord Coke, 
in Paadger's Caſe, tells us, it is otherwiſe where a Fine is levied by Tenant for Years, for 


then the Entry and Claim muſt be within five Years after the Fine levied, becauſe in ſuch 
Caſe he in Remainder hath a preſent Right, being diſſeiſed by levying the Fine; but adjudg- 
ed for the Leſſor of the Plaintiff that he ſhall have five Years to enter after the Death of C. 


that there are no Words either in the firſt or ſecond Saving of the Statute to warrant the Dif- 
ference of a Fine levied by Tenant for Life, and a Fine levied by Tenant for Years, for by 


the firſt Saving all preſent Rights are ſaved, and by the ſecond all future Rights; and there 


is nothing mentioned of Freehold or Chattels : Now when Tenant for Life levies a Fine, he 
in Remainder hath a new Right of Entry upon the Determination of that Eſtate, as well as he 
in Remainder hath upon the Determination of the Eſtate for Life, for in both Caſes the le- 
vying a Fine is a Forfeiture; and the Reaſon why it doth not bar, is becauſe of the Truſt and 
Privity which is between the Leſſee and him in Remainder, that no Prejudice be done to 
him by their Acts; now in the principal Caſe the Leſſee was truſted with the Poſſeſſion, 
and if he in Remainder ſhould not have five Years to enter after the Determination of the 
Eſtate for Years, then there would be an apparent Injury and Fraud done by his Means and 


Privity. 2 Lev. Whaley v. Tancred. T. Raym. 209. Vent. 241, 334. | 
In Ejectment the Caſe upon a ſpecial Verdict was, That 7. L. acknowledged two Statutes 
to K. and E. and another to B. which K. and G. extended by Liberate, and afterwards they 


two granted their ſeveral extended Intereſts to one E. L. but that J. L. the Conuſor, ſtill 
continued in Poſſeſſion, and levied a Fine Come ceo to L. and his Heirs; that F. L. demiſeth 


the Lands to the ſaid ZE. L. in Tail Male, and for want of ſuch Iſſue to his Daughters; 
that afterwards E. L. being in Poſſeſſion, levied a Fine to F. to the Uſe of the ſaid E. and 
his Heirs; the Queſtion was, that when E. L. had the extended Intereſt upon K. and G. 's 
Statutes, and ſoon afterwards the Eſtate of Inheritance likewiſe in himſelf, and then levied 


2 Fine to F. to the Uſe of himſelf and his Heirs, whether that Fine did deſtroy, the extended 


Intereſts which were in him; and adjudged that it did; for when a Fine is levied by him 


who hath the Freehold, whatever Intereſt he hath beſides paſſes incluſively, not by way of 
transferring of it, but Conſolidation with the Fee if ſo, then B. might have entered im- 


mediately. 
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mediately, which he did not, but five Years paſting afterwards without Claim, the Extert 
upon his Statute is barred, for he ſhall not have a new five Years after G.*s Statute ſhall be 
ſatisfied by Preception of Profits, or Satisfaction acknowledged upon Record, by Virtue of 
the Saving in the Stat. 4. H. 7. viz. ſaving ſuch Right as ſhall firſt remain after the Fine le- 
vied by Reaſon of any Matter before, ſo that he purſue the Right within five Years next after 
it ſhall accrue; for whether the Extents upon K. and G.'s Statutes were barred by the Non- 
claim in the firſt Fine levied by T. L. or deſtroyed by the laſt Fine levied by E. L. there 
was no Pretence that B. claimed within five Years after either of thoſe Fines, ſo that the 
Right was not purſued within five Years after it did firſt accrue; and this had been ne- 
ceflary to be done where there was only a Right of Action; as for Inſtance, Tenant in Tail 
levied a Fine, by which the Remainder was deſtroyed, he having before the Fine levied 
made an Eſtate for Life warranted by the Statute, and then died without Iſſue; adjudged 
that he in Remainder was barred of a Formedon in the Life of the Tenant for Life within five 
Years after the Fine levied, and could not have a new five Years after the Death of the Te- 
nant for Life, (although he could not enter whilſt the Tenant was living) becauſe of the Death 
of the Tenant for Life, the Remainder-Man had no new Right, for it was the very ſame he 
had before: In Mbaley and Tancred's Caſe it is held, that he in Reverſion ſhall have a new 
five Years, after a Term in Being when the Fine was levied ſhall be ended by Efluxion of 
Time; but that was upon an apparent Fraud, where a Fine was levied by a Leſſee for Years 
continuing ſtill in Poſſeſſion; but even in that Caſe the Reſolution was carried beyond the 
Words of the Statute, for the Right was not purſued within five Years after it firſt came; 
and it was a Conſtruction by Equity to weaken the Force of a Statute contrary to the very 
Reaſon of the Common Law, which takes no Care for a Reverſionary Intereſt; beſides to 
let him who has a Reverſion by Extent have five Years to claim after a precedent Extent is 
fatisfied by Preception of Profits, or Satisfaction acknowledged, is to let in a Claim after an 
Eſtate that no Man can fee an End to, whereas other particular Eſtates have an End either 
by expreſs Limitation of the Parties, or by Operation of Law, 2 Vent. 321. 4 Med. 247. 
By Stat. 4 & 5 Ann. No Claim or Entry to be made into any Lands, Cc. ſhall be of any 
Force to avoid a Fine levied with Proclamations, according to the Form of the Statute in 
the Court of Common Pleas at Weſtminſter, or in the Courts of Seſſions in any of the Coun- 
ties Palatine, or Grand Seſſions in Wales, of any Lands, Tenements or Hereditaments ; or 
ſhall be a ſufficient Claim within the Statute of Limitation of Actions, and avoiding Suits in 
Law, unleſs upon ſuch Entry or Claim an Action be commenced within one Year after ma- 
King of the Entry or Claim. 7 5 OY 
Deviſe to A. and B. fer their Lives equally to be divided, and after their Deceaſes to their 
Heirs Male of their Bodies equally to be divided, and if either of them die without Tflue, 
then to the Survivor and his Heirs Male; A. and B. make Partition, and B. levies a Fine, 
and ſuffers a Recovery and dies without Iſſue, the Entry of A. is taken away, and no Title 


accrues by Survivorſhip. Stra. 12. 
(XX) Where there is no need of Claim, 


Fine does not bar the Eſtate, but binds the Right; and where the Fine does pot turn 
the Eſtate to a Right, there needs no Claim. 7. Rayw. 149. 9 Co. 106. 2 Inf. 317. 
Cro. Jac. 60. 5 Co. 124. Vent. 8 1. | 55 | ES. | 


(YY) How Fines Excutory are to be executed. 


T HE Execution of a Fine is the obtaining of actual Poſſeſſion of the Things contained 
in the ſame by Virtue thereof; and it is either, | 2s 

1. By Entry into the Lands; or, & 55 | 

2. By Writ. PEE | | | He 

Firft, By Entry into the Lands; as where the Fine is ſur Cogniſance de droit come ceo que il 
ad de fon done, the Cogniſee may obtain the actual Poſſeſſion of the Land contained in the Fine 
by an Entry : For in this Caſe of a Fine executed, if the Cogniſor be ſtill in Poſſeſſion of the 
Land whereof the Fine is levied, the Cogniſee may without any Writ of Habere facias ſeiſi- 
nam enter upon him, and fo get the — and Poſſeſſion of the Land. Gy 5 

And note, That if a Fine be levied to Huſband and Wife in ſpecial Tail, the Remainder 


to the Heirs of the Body of the Huſband, and the Wife dies without Iſſue, the Remainder is 


executed in Poſſeſſion of the Huſband ; for the Eſtate- tail meets with the Fee- ſimple, and it 
is drowned. 41 Ed. 3. 14. 14 Ed. 3. 3. 7 H. 4. 23. 2 Weſt's Symb. p. 57. 
Secondly, The Execution of Fines by Writ is cither, e 
1. By Habere facias ſeiſinam; or, e 
2. By Scire facias. 2 | | 

| - ER | | 1. A. 
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1. A Writ of Habere facias ſeiſinam in this Caſe is a judicial Writ ifluing out of the Re- 
cord of a Fine executory, directed to the Sheriff of the County where the Land lies, com- 
manding him to give the Cogniſee or his Heirs Seiſin of the Land whereof the Fine is le- 
1 5 |; ED, | 
| bo 0 Writ lies within the Year after the Fine or Judgment upon a Scire Facias. 2 Welt's 

44 a a Writ of Scire Facias upon a Fine lies in the ſame Caſe as a Writ of Habere fa- 
cias ſeiſinam does, excepting that it is to be ſued a Year and a Day after the Fine is levied, 
whereby the Sheriff is commanded to warn the Tertenant to appear and ſhew Cauſe, if he can; 
why the Cogniſee or his Heirs ſhould not have Execution. | | £ 
At the Return whereof, if the Tenant appears and ſhews no Cauſe to the contrary, the 
Plaintiff ſhall have an Habere facias ſciſinam, ut ſupra. 2 Welt. Symb. 38. 


* 


As Scire Facias to execute a Fine muſt agree with the Fine, and then it is not material if Surpluſage. 


one Thing be twice demanded thereby, as a Manor, and a Hundred, Parcel of the ſame 
Manor. 27 H. 8. 2. 0 : | 
A Scire Facias may be ſued out upon the Note of a Fine before it be ingroſſed by the U 
Chirographer. 22 H. 6.13, _ | N 


But if a Fine be levied before Time of Memory, a Man ſhall not have Execution by Scire A Fine be- 
 Fatias. 1 E. 4. 6. contr. 16 H. 7. 9. | | fore Memory: 
Where a Fine executory is levied of a Seigniory, if the Land eſcheats, or the Tenant be Of Land in 
forejodged, c. the Cogniſee ſhall have a Scire Facias of the Land in Lieu of the Services. 3 


n 


A Mittimus makes no Mention whether the Fine be ingroſſed or not, but Cum guidam inis — 


levalat, Ac. aa H. 6. 12 | 
It a Fine be levied to A. in Tail, the Remainder to B. in Tail, the Retnainder to C. in Fee; 
and the Record is ſent into the Chancery, and the firſt Tenant in Tail dies without Iſſue, and 
the Record comes back into the Bench by Mittimus, at the Suit of him in the firſt Remain- 
der, and thereupon he had a Scire Facias to execute the Fine, and died without Iſſue before Ex- 
ecution bad; he in the Remainder in Fee ſhall not hereupon have a Scire Facias without a 
new Commandment, becauſe the Record was once out of Court, and came again at the Suit 
of him in the firſt Remainder, unto whom he in Remainder in Fee is a Stranger; yet the 
Iſſue of him which removed the Record in this Caſe might have a Scire Facias without any 
new Commandment, becauſe he is privy. 14 H. 7. 16. 9 E. 4. 15. 11 E. 4. 13. 
If two ſue a Scire Facias to execute a Fine, and the one diethʒ the Survivor ſhall have a 
Scire Facias without any new Commandment. 1 EZ. 4. 15 + | 
But if divers Perſons, as Heits to H. B. pray a Stire Facial it is not gtantable until they 
have ſued ſeveral. Writs; to the Juſtices of the Bench, commanding them to make Execution, 
11 E. 4. 13. T. 21 KE. 4. | (4. | | 


2 


la a Scire Facias to execute 4 Fine as Couſin and Heit to him in Remainder or Reverſion How Couſin 
after the Death of the particular Tenant, the Plaintiff needs not ſhew how Couſin and Heir, and Heir. 


ſo long as the Plea bas Continuance, by Idam dies, &t. given to the Tenant, nor at his Ap- 
pearance, nor until the Plaintiff prays Execution; and then the Coment Cofin & Heir is to be 
entered thus in the Roll only: And the aforeſaid J. ſays, that be is Couſin and Heir of I. W. to 
wit, the Sen and Heir of T. W. the Brother and Heir of J. W. 33 H. 6. 54. 41 E. 3. 13. 
& 24 H. 8. 4. 31. | bz 7 4 e | | 


5 


In a Scire Facias by him in Remainder upon an Eſtate-tail againſt A. B. ſuppoſing the Do. Baſtardy. 


nee to be dead without Iſſue, if A. B. pleads that he is Iſſue to the Donee; and the Plaintiff 
replies that he is a Baſtard, it is a good Replication. 40 E. 3. 16. 


Scire Facias upon a Fine levied to T. R. and M. and to the Heirs of the Body of R. the Re- Upon Eſtate 
mainder to the right Heirs of the faid . J. died, and R. died without Iflue, and N. ſur- executed. 


vived and died; his Heirs need no Scire Facias to execute this Fine, becauſe it is executed in 


- his Life by the Union of the Fee and Freehold in V. 40 E. 3. 20. 


And ſo if a Fine be levied to a Baron and Feme, and to V. and his Heirs, and he dies, 
and then the Baron and Feme die, the Fine is executed for one Mviety in the Life of V. 
Fitz. Scire Facias 19. 43 E. 3. 9. 24 E. 3. 87. | | | 
Tenant for Life in Scire Facias had Aid of him in Remainder. 41 E. 3. fo. 16. & 20, 22 Aid. 
E. 3. 12: : 4 5 e | 


Il Fermedon in Reverter or Remainder, the Demandant muſt mention the Death of every Death hew: 


one which has Eſtate and ſurvived his Anceſtor, but not ſo in a Seire Facias ſar Fine. 42 E. ed. 
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If the Plaintiff has ſeveral Eſtates created by one Fine, he needs bun one Writ of Sore Fa: | 
cias, 43 Ed. 3. 11. though it de of ſeveral Things againſt ſeveral Tenants. 11 H. 4. 13. 


21 E. 3.14. 24 E. 3. 25. | 
If in a Scire Facias the Sheriff returns the Party ſummoned, and he appears not, Execution 


ſhall be awarded. 43 E. 3. 12. 
If a Fine fur Cogniſance de droit . Sc. be levied of a Reverſion by the Name of the 


Land, it is not executory. 43 E. 
If the Services eſcheat after a Fine levie of the Seigniory, the Cogniſce ſhall have Execu- | 


tion of the Land eſcheated. 48 H. 3.1 
A Scire Facias lies ſometimes of Things not compriſed in the Writ; z as if i ina Fine fur Re. 


leaſe the Cogniſee renders Rent in Tail. 48 E. 3.8 


If Land be given by Fine for Life, the Rense to Baron and Feme in Tail, and the 
Baron dies, and then the Tenant for Life dies, com: the Feme enters, the Fine is executed ſo 


as their Iſſue needs no Scire Facias. 49 Ed. 3. 1 | 
Scire Facias lies for the Donor in Tail _—_ any that abates after the Death of the Donee 


in Tail by Fine, without Iflue. 22 E. 3. 1 
Upon general Non: tenure pleaded, the Plaintiff may take Execution at his Peril: Bur ſpe- | 


cial Non-tenure ſeems a good Plea. 7 H. 6. 25. 
A Man ſhall not have Execution upon Nibil returned, becauſe the Tenant may be ſum- 8 


moned in the Land demanded. 24 E. 3. 25. 
If a Fine be levied to Huſband and Wife in Tail, the Remainder to his right Heirs, and 


they having Iſſue, the Huſband dies, the Wife has Iſſue by another Huſband and dies, the 


Iſſue by the firſt Huſband enters and dies without Iſſue, and his next Heir enters, as into the 
Remainder in Fee, againſt whom the Iſſue by the ſecond Huſband brings a Scire Facias and 
recovers, by Reaſon that the Fee could never execute in Poſſeſſion i in the Elder Brother du- 


| Ting the Eſtate-tail. 24 E. 3. 30& 62. 


A Feoffment with Warranty from the Plaintiff's Anceſtor, is a good Plea in a Scire Facias 


upon a Fine. 22 H. 6. 39. 
The Heir ſhall have his . in Scire Facias. Cont. Weſtm. 2. b. 45: 


28 & 60. 


24 E. 3+ 


(2 Z) 07 Atteramne upon a Fine. 


A* Fine of a Rewer Bon ought not to be ingroſſed until the Tenant for Term of Life e 
for until Attornment he is diſpuniſhable of Waſte; neither can the Cogniſee avow upon 
him for the Rent behind before Attornment. 22 H. 6. fol. 13. Plow. 431. | 

And the Cogniſee may compel ſuch Tenant for Life to attorn by Quid juris clamat, a judi- | 
cial Writ iſſuing out of the Record of the Fine which lies in the Cuſtos Brevium's Hand, and 
lies for the Grantee of a Reverſion or Remainder to force the particular Tenant to attorn. 

Or a Quem redditum reddit, a judicial Writ ifſuing out of the Note of a Fine againſt the Te- 
nant of the Land, to compel him to attorn upon the Grant of Rent-Seck or Rent · charge | 
out of the Land. 

Or a Per que ſervitia, a judicial Writ ;duivg from the Note of a Fine, and lies for the Cog- 
nifor of a Manor, Seigniory, chief Rent, or other Services, to compel him that is Tenant of 


the Land at the Time of the Note of the Fine levied to attorn unto him. 


And this muſt always be ſued forth upon the Note of the Fine made by the 8 | 
and before it be ingroſſed by him, for after the Ingroſſing it cannot be had. F. N. B. 


„, 
For more concerning theſe Writs and the Forms thereof, ſee 2 Weſt's Sy mb. from p. 47 to 84. 


Note, That by Stat. 11 G. 2. c. 19. f. 11. The Attornment of Tenants to others is void; 
except in Conſequence of Judgments or Decrees, or with the Conſent of the e, or in 


Caſe of Mortgages forfeited. 
See more concerning Attornment before, p. 457. 


(aaa) of 2 Fines i in g'neral. 


. + A Fine may hs avoided * good Gaule.i in many Caſes; 28, 


1. By the Death of all or ſome of the Parties before it is ficiſhed. 
2. By ſome Error eſcaped in the ſuing of it out and Proſecution of 1 it. 
3. By Fraud, Deceit or Covin that hath been uſed in it. 


* 


| teftatem, or the Dedimus Poteſtatem be to two, and one alone takes it; this, it is ſaid, is Er- 
ror, for which the Fine may be reverſed ; but for the Tete of the Writ of Covenant after the 


Dedimus Poteſtatem, this is amendable. Latch 186. 


* 


* 


4. By Claim, Entry, &c. OR „ | = b 
5. By Sentence of a Court. 0 | | 


And ſo it is ſometimes avoidable by 4 Writ of Deceit, ſometimes by a Writ of Error, and * 
ſometimes by Pleading only. | 3 


The avoiding of a Fine by one defeats it againſt all, although their Right were bound before 
by their Non-claim, which ſets at large all other Rights above them. Plot. 358. 


If the Huſband and Wife levy a Fine, and both of them be within Age, whilſt either of 


them be within Age they may avoid the Fine as againſt them both. 1 Co. 76. 2 Co. 77. 
But if there be Tenant for Life, and he in Renfainder in Tail being an Infant, and they 

two levy a Fine, and he in Remainder reverſe it for Infancy ; this ſhall not avoid the Fine as 

to the Tenant for Life alſo. Did. | 


L Lands that are bought of divers Perſons may paſs by one Fine, and then the Writ of Co- 
venant muſt be brought by all the Vendees againſt the Vendors, and they muſt every one of 


them warrant for himſelf and his Heirs, and fuch a Fine is good. | 
If Lands lie in divers Shires, it may be contained in one Concord, and good enough ; but 


there muſt be ſeveral Writs of Covenant in every County, elſe the Fine will not be good. 
15 £4. 4. 33. Dyer 227. | 


A Fine may be reverſed as to part of the Land, but cannot be reverſed in toto as to one 


Man, and ſtand good as to another. Id. Raym. 179. 


Firſt, By Death of ſome of the Parties, 


if either of the Parties Cogniſors die after the Cogniſance or Concord, and before the 


King's Silver be entered, this will avoid the Fine, and it cannot be made good : But if the 


King's Silver be entered in Paper, or upon the Back of the Writ of Covenant (as the Uſe is) 


and the Party dies after this; the Fine by this ſhall not be avoided, but 2 be finiſned. 


Vide Cro. Eliz. 469. Dyer 89, 320, 220, 246. 5 Co. 39. Co. Lit. 9. 2 Int. 511. Hob. 


330, 403, o. - 3 | . 
Where the Cogniſor dies after the Cogniſance made, the Writ of Covenant and Dedimus 


Pioteſtatem being antedated, and the King's Silver paid, the Fine will be a good Fine. Fenk. 
Cent. 4. c. 28. 7. c. 3. a | | 


It is held alſo, that if a udge take the Cogniſance of a Fine, and before it be certified the 
King demiſes, and the Judge has Notice of this; that now the Fine cannot be certified, for 
bis Patent is at an End : And there ſeems to be the ſame Reaſon for Commiſſioners to take a 


5 92 by Dedimus Poteſtatem. Jenk. Cent. 4. c. 28. 


ote, That where any Fine is levied, it ſhall be ſaid to be all that Term wherein it is le- 


vied in pefore judicis to amend it for Error, as the Judges ſee Cauſe. Latch 180. 


If any one of the Conuſors dies before the Conuſance be certified after it is acknowledged 
and taken, the Fine cannot now be made a good Fine; and yet if the Commiſſioners ſhall 
certify this Conuſance with an Antedate, and the Fine be finiſhed, this may be a good Fine 
at the Common Law: But if the Conuſance be certified, and the King's Silver paid to the 


King before the Death of the Conuſor, the Fine may be ingroſſed and finiſhed after his Death. 
well enough, and it will be a good Fine. 


And if a Feme Sole makes a Conuſance of a Fine, and before it be certified and ingroſſed 


| ſhe takes a Huſband ; this will not hinder the Fine from being finiſhed 4 and although it be 


recorded and iſſued out in her Name as Sole, whereas in Truth ſhe is Covert and of another 
Name, yet the Fine is good; however in this Caſe it is not amiſs to get a Releaſe of Errors 


from her Huſband. Dyer 220, 246, 254. Crom. Fur. Co. 92. ” | 

Writ of Deceit to avoid a Fine may be brought after the Death of all the Parties. Lad. 
Raym. 17%. 5 | | | : 

1 Secondly, By Error. See 2 Bur. Rep. 698. 


1 The Fine mult be levied and ſued out in that Manner and Order as before is ſet forth; for 


if it be not ſo, but that there wants an original Writ, or if there be one, it bears Teſte after 


the Dedimus Poteftatem, or the like; it will be a defective Fine, and either ip/o falt, or at 
leaſt voidable by Writ of Error. 


No Error but ſuch as is notorions ſhall avoid a Fine; for in this the Rule is, Conſenſus tollit 


If there wants an Original, or if there be a Writ, and that bears Teſte after the Dedimus Po- 


Original De- 
dimus. 


A Writ 
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Error De re- A Writ of Error De recordo quod coram vobis, Sc. lies in B. R. on Affirmance there of 3 
cordo quod co- Fine levied in C. B. Salk. 337, 338. ES. „ | 5 | 
ram uebi. And yet the Writ of Error in B. R. to reverſe a Fine in C. B. removes the Tranſcript only, 
mr and not the Record itſelf, Salk. 337, 338, 341. | | | 
But if the Court of B. R. adjudged the Fine erroneous, then a Certiorari goes to the Chi- 
rographer to certify the very Fine, and when it comes up it is actually cancelled. Salk. 341. 
Error contra-' No Error may be alledged to reverſe a Fine where the Error is contrary io the Record or 
ry to the Re- Certificate of the Juſtices; as to ſay, the Commiſſioner was not a Knight, when the Dedimas 
cord. Poteſtatem ſaith he was. Fenk. Cent. 6. k. 5 Fl Dyer 89. Cre. Jac. 11. TZelv. 33. 
Eaption. If a Dedimus Poteſtatem be awarded againſt two, and one of them takes the Caption of the 
Fine, which is afterwards drawn up in the Common Pleas, yet the Party may have a Writ of 
| Error, becauſe the Caption was without Warrant, being contrary to the Record, for the De- 
dimus is Parcel of the Record; but if ſuch an erroneous Caption be taken on a Dedimus, and 
the Fine is drawn up not as upon a Dedimus, but as a Fine acknowledged in Court; in ſuch 
Caſe it ſhall not be avoided for Error in the Caption. Yelv. 33. Cro. Fac. 11. 
The Writ of Covenant was returnable OZad' Pur?, and dated 23d January, the Dedimus 
Poteſtatem bore Date the ſame Day, and the Judge certified the Caption on the 14 of Febru- 
ary, which was two Days after the Term, and the Fine was bc eft finalis concordia fatta, Sc. 
in Octab. Pur, and afterwards it was recorded in Zafter Term; and yet this was adjudged a 
good Fine. Hutt. 135. | 7 | : 
Proclama- Four Proclamations were made on a Fine every Term, according to the Statute 4 H. 7. 
tions. but the 12th was made on the 7th of June, which was not dies juridicus, being Sunday, and 
that was aſſigned for Error to reverſe the Fine; but adjudged that the Fine ſhould ſtand, and 
the Proclamations only ſhould be reverſed ; for the Statute doth not appoint any new Form of 
Fines, but they remain in Subſtance and Form as they were before; it is true it gives Pro- 
elamations upon the Fine, to the Intent that Strangers may have Notice of it; but the Fine 
itſelf is perfect without Proclamations, and being Matter of Record, ſhall bind the Parties. 
Plow. Com. 269. Dyer 182. FD. 55 8 
Scire Faciaz, On Error to reverſe a Fine a Scire Facias muſt go againſt the Ter- tenants, for the Conuſees 
are (often) but nominal Perſons. Salk. 339. 2 Salk. 598. e 
The ſame Rule is affirmed and ſaid to be for fear of Purchaſors and in Favour of them; 
and though in Strictneſs of Law a Scire Facias being returned againſt the Conuſees is ſuffici- 
ent, yet the Courſe of the Court is to have it alſo againſt the Ter- tenants. Salk. 339. | 
Error to reverſe a Fine levied in the County Palatine of Cheſter, and ſeveral Errors aſſigned; 
but becauſe there was no Scire Facias againſt the Ter-tenant, who might have ſomething to 
plead as a Releaſe or other Matter, there was no Anſwer made to the Errors, but a Mandamus 
was awarded to the Chamberlain of Cheſter, to warn the Ter-tenant ad audiend* errores. 
Dyer 32r. | | 2 8 1 
An to reverſe a Fine levied by Charles Earl of Devonſhire; the Writ was brought by the 
Plaintiff as Coufin and Heir of the Earl, and a Scire Facias ad audiend* errores, and did not 
ſhew in either of thoſe -Writs how he was Couſin to the Earl; adjudged good, for the firſt. 
Writ is only a Commiſſion to hear Errors, and needs not fuch Certainty ; and the Scire Fa- 
cias is founded upon it, in which it is not requiſite to ſhew any Title, unleſs it is in ſome ſpe- 
cial Cafe varying from the common Form; and though in ſome Writs and Caſes it is ſhew- 
ed how Coufin, as in Vernon's Caſe, yet it is not neceſſary fo to do. Afich. 14 Fac. Sir 
Richard Champernoon ver. Sir William Godolphin. Cro. Jac. 160. : | 
Bar, One may bar himſelf of this Writ of Error by a Feoffment of the Land, or a Releaſe of 
his Right to the Land, or by a Recovery, or by a Fine and five Years paſt. Cro. Eliz. 69. 
Co. 77. 2 Co. 77. 2 Inft. 518. Cro. Fac. 332. 2 Leon. 263. | 
And by making of a Leaſe for Years, he may ſuſpend it. | 
A Writ of Error was brought to reverſe a Fine levied in Lancaſter by Tenant in Tail; the 
Defendant in the Writ of Error pleaded in Bar, that the Tenant in Tail had ſuffered a Reco- 
very, in which he was vouched, and thereupon he appeared, and vouched the common 
Vouchee; and upon Demurrer the Queſtion was, whether the Iſſue in Tail was not barred by 
the coming in of the Teoant in Tail as Vouchee, to bring this Writ of Error to reverſe an 
erroneous Fine which he had levied; and adjudged that he was barred. Moor 367. 
Lands in di- If the Lands lie in divers Counties, and there be nat feveral Writs of Covenant for every 
vers Counties. County, this will be Error: Dyer 22 5. 15 Ed. 4. 13. 1 55 
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Moor 413. 
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Where Error. is in the Proceed of the Proclamations only, there they only ſhall be reverſed, | 


and the Reſt of the Fine ſhall ſtand good at Common Law. Hughes's Abr. 938. Caſe 2, 3, 4. 


Huoſband and Wife levied a Fine of the Lands of the Wite, ſhe being then under Age; Infancy. 
and afterwards they ſuffered a Recovery, wherein they being vouched, vouched over the 
common Vouchee, Cc. there were two Writs of Error brought, one to reverſe the Fine, 
and the other the Recovery; adjudged that it was clear the Fine ought to be reverſed for the 


Infancy of the Wife ; but it was doubted concerning the Reverſal of the Recovery, becauſe 
ſhe appeared in Perſon, and vouched ; yet afterwards it was reverſed. Goldſ. 181. 


_ Huſband and Wife levied a Fine of the Lands of the Wife, ſhe being an Infant; both of 
them brought a Writ of Error to reverſe the Fine; adjudged that it ſhall be reverſed as to 


both for the Infancy of the Wife, and not ſtand good as to the Huſband, and be reverſed 
as to her, becauſe it is an intire Thing, and cannot be affirmed in Part and reverſed in Part. 


Lien. 115, — 8 : 2 
Tenant for Life, Remainder to an Infant in Fee, join in a Writ of Error to reverſe a Fine, 
it ſhall be reverſed as to the Infant only. Leon. 155. | 
An Infant may avoid a Fine by Writ of Error during his Minority, but not afterwards. 


2 Co. 230. Dyer 201. 


After the Teſte of the Writ of Covenant, and the Dedimus Poteſtatem to take a Fine of a Marriage. 


Feme Sole, and before the Day in Bank to record and ingroſs it, ſne married; adjudged 


that this Fine ſhall be ingroſſed as her Fine; for ſhe had done all ſhe could do, and the Fine 


ſhall bind her and her Heirs; but if ſhe had died, in ſuch a Caſe the Writ of Covenant ſhould 
abate, that being by the Act of God, but Marriage was her own Act. Dyer 246. 


Error to reverſe a Fine, that it was levied of a Reverſion, c. and the Conuſee brought a peat. 


Quid juris clamat, in order to compel the Tenant to attorn, and pending the Writ he died; 


then his Heir brought a new Quid juris clamat, and the Tenant pleaded, that as to one Part 
he claimed the Fee, and as to the other Part he was ready to attorn, and the Plaintiff ac- 
cepted thereof, and as to Remainder Quod defendens eat inde fine die; and the Fine was ingroſ- 
ſed, and Proclamations made; the Error aſſigned was, that the Conuſee alone was to have 
Election, whether he would have the Fine with Proclamations or not, that he being now dead, 
his Heir cannot have it with Proclamations; beſides, the Judgment in the Quid juris clamat 
is, that the Fine be ingroſſed for Part, and here it was ingroſſed for the Whole; but adjudg- 
ed that the Heir hath Election to have the Fine with Proclamations as well as his Anceſtor 
had, for it is for his Benefit; as for the Quid juris clamat it is not material, for the Conuſee 


might have the Fine ingroſſed without that Writ; it is true he might not compel the Tenant 


to attorn without it, therefore he brought the Writ for that Purpoſe; and tho? the Judgment 


is, that the Fine be ingroſſed in Part, yet if he will he may have all the Fine ingroſſed. Cro. 


Eliz. 692. | | 
The Huſband made a Feoffment in Fee to the Uſe of himſelf and his Wife and the Heirs 


of their two Bodies, Remainder to the right Heirs of the Huſband ; they had Iflue a Daugh- 


ter, then the Huſband died, and the Daughter married, and-ſhe and her Huſband joined in a 
Fine to confirm her Eſtate, and then ſhe died without Iflue ; her Cduſin and Heir brought a 


Writ of Error to reverſe the Fine, and aſſigned for Error, that after the Writ of Covenant 


and before the Caption certified, viz. 25th of March, which was before the Teſte of the Dedi- 


mus, the Daughter died ; but this being contrary to the Record certified by the Judge who 


took the Caption, was not ſuffered to be aſſigned for Error. Dyer 89. 
So where fifteen Proclamations were made, and one of them out of Term; it was adjudg- 
ed that the Fine ſhould ſtand, and the Proclamations be reverſed. Dyer 216. | 
Writ of Error to reverſe a Fine; and the Error aſſigned was, that the Anceſtor of the now 
Plaintiff in Error who levied this Fine, died between the Teſte and Return of the Writ of Co- 
venant; the Defendant pleaded, that after the Death of him who levied the Fine, the Father 
of the now Plaintiff entered on Parcel of the Lands, and made a Feoffment in Fee to B. G. 
and upon Demurrer to this Plea it was adjudged for the Defendant, and that the Plaintiff was 


| barred of this Writ of Error by the Entry of his Father, and his Feoffment of Parcel; for where 
a Man hath a Right of Action to recover the Land, and it is ſuſpended or extinguiſhed as 
to Parcel, it is extinguiſhed as to the Whole; but if he hath an actual Right to the Land 


itſelf, he may releaſe or ſuſpend it as to Part, and it ſhall remain good for the Reſidue. 


Tenant in Tail, Remainder to H. in Tail, Remainder to . M. in Tail, the Remainder 


cover in Fee, Sc. The Tenant in Tail and his Wife and H. who was the next in Remainder, 


Join in a Fine, and on the laſt Day of January 3 Car. the Writ of Covenant was brought, 


and the Caption was 2d of February following; and ſo the Fine went on, and five Years 


and more paſſed; then a Writ of Error was brought to reverſe it, and the Error aſſigned 
Vor. I. VVV | Was, 
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390 F ines. 
was, for that the Tenant in Tail having Iſſue, died before the Return of the Writ, or the 
King's Silver was entered, ſo that the Eſtate- tail deſcended on his Iſſue, and by Conſequence 
H. the next in Remainder, had nothing at the Time of the Perfecting the Fine; and there- 
upon he alledged Diminution in the Record, before the Chief Juſtice of Cheſter, (this Fine 
being levied there) and afterwards before the Prothonotary, who returned no Diminution on 
the Record, for that the King's Silver was entered on a Paper-Book in the Office, Sc. without 
ſhewing for what; and thereupon the Defendant demurred, and that the Plaintiff joined in 
Demurrer. It was inſiſted, that this was no Entry of the King's Silver, it being in Paper, 
and all Records ought to be in Parchment ; it is true, if a Feme Sole brings a Writ of Co- 
venant which is taken by Dedimus, (as in this Caſe) and before the Return of the Writ ſhe 
marries, the Fine ſhall go on and bind her, becauſe the Marriage was her own Act; but in 
the principal Caſ-, the Death of the Tenant in Tail was by the Act of God, and as to the five 
Years paſſing, that ſhall not hinder where the Fine itſelf was erroneous ; and of this Opinion 
were two Judges, and ſo was the Chief Juſtice ; but he held, that the Entry of the King's 
Silver could not come in Queſtion; for to proceed on a Fine after the Death of the Cogniſor, 
and before the Rerurn of the Writ, is building without a Foundation; that in all Fines the 
Writ of Covenant is the Foundation; that where the King's Silver is entered, and the Fine 
ingroſſed, the Fine is good though one of the Parties die; that even in the principal Caſe, if 
the Tenant in Tail had not died, the King's Silver might be paid; and if not, yet there was 
a Compoſition for it; and in Favour of common Aſſurances it ſhall be preſumed to be paid; 
ſo Judgment was, that the Fine ſhall be reverſed in the Whole. 2 Sid. 54, 92. Dyer 246. 
Miſnomer. Tenant in Tail of a Meſſuage and Lands called Eſtons, lying in L. levied a Fine thereof 
by the Name of a Meſſuage, and 200 Acres, Sc. lying in Effington, Eſton and Chilford ; and 
the Jury found that there was not any Vill, Hamlet, or Lieu Conus, by the Name of the 
Meſſuage or Tenement called Eons, out of the Vill of Hamlets, and that none of the ſaid 
Tenements were in Eſjington or Chilford ; it was objected, that a Fine cannot be of Lands in 
in a Vill or Hamlet, by the Name of a Lieu Conus, for the Vill being the Principal, ought 
to be named; but adjudged that the Fine being an amicable Aſſurance, ought to be taken 
favourably ; and ſince it is recorded, it ſhall be good, Cro. Car. 196 & 201. 
In a ſpecial Verdict in Ejectment the Caſe was, A Fine was levied of Lands in the Pariſh 
of St. Inderion ; the Cogniſor had Lands in Porigwyn, and the Jury found that Por/gwyn had 
a Tithingman, but that the Conſtables of Sz. Inderion did exerciſe their Authority in Por/gwynz 
the Queſtion was, whether the Lands in Porzgwyn paſſed by this Fine; and this depended 
upon another Queſtion, whether Por/gwyn was of itſelf a Pariſh, becauſe it had a Tithing- 
1 man, or whether it was a Vill or Hamlet in the Pariſh of St. Inderion; adjudged, that if it 
| wi had been found that they had diſtin& Conſtables, and could not interfere in their Authority, 
that then they might be diſtinct Pariſhes; but here it is found that the Conſtables of S7. Inde- 
rion did exerciſe their Authority in Poriguyn, therefore it muſt be a Vill in Inderion, and a 
Pariſh may contain many Vills; and if a Fine is levied of Lands in the Pariſh, it paſſeth 
whatſoever is in the Vills. Vent. 170. 2 Med. 234. 2 Vent. 31. 5 V 
. The Conuſor levied a Fine of a Manor, and of ſeveral Acres of Lands, naming them, to 
1 the Value of 20 Marks per Annum, ſo that the King's Silver was 405. for the Whole, and 
| the Clerk to whom it was paid entered it thus, (viz.) B. G. Dat Demini Regi 40 s. pro licen- 
. | | tia concordandi in placito conventionis of ſo many Acres, leaving out the Manor; upon which 
5 a Writ of Error was brought; and the Tranſcript of the Record being removed into the 
Miſprifion King's Bench, it appearing to the Judges of the Common Pleas, upon Examination, that the 
amended. King's Silver was paid for the Whole, they amended the Record, it being but the Miſpriſion 
of the Clerk. 5 Co. 43. | | 2 4 | 
|. . Error to reverſe a Fine, becauſe the Caption was by Roger Manwood Chief Baron, on the 
| 27th Martii 27 Eliz. and the Dedimus Poteſtatem was dated 9 Aprilis, ſo as the Caption was 
i taken without Warrant; but this was held not to be Error; then it was objected, that the 
Caption was upon the Dedimus, in which the Land was mentioned to be to the Huſband and 
108 Wife, and to the Heirs of his Body on her Body to be begotten ; and the Fine ingroſſed was, 
Ih to the Heirs of the Body of the Huſband on her to be begotten ; ſo the Word Body was left 
Wk aut; but adjudged this Variance was not material, becauſe in both Caſes the Words are of the 
Wl # ſame Import, and the Wife hath but an Eſtate for Life, and the Huſband an Eſtate- tail in 
1 both Limitations. Cro. Elix. 275. ED 35 | 
„ The Writ of Covenant and the Dedimus Poteſtatem were, that a Fine ſhould be of the 
4 : Manor of R. and of 20 Acres of Land, and 40s. Rent in R. and the Concord was, Quod cog- 
1 novit Manerium & Tenementa pred” cum pertinentiis efſe jus, Sc. leaving out the Rent, and 
{008 ſo it varies from the Writ of Covenant and Dedimus; and this upon Error brought was aſ- 
| ſigned for Error; but adjudged it was not Error, becauſe the uſual Courſe of the Fine-Office 
| | N ps 5 
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3 Co. 79. 


that the Lord ſhould not be barred of the Copyhold by this Fine, becauſe he could not poſ- 
ſibly have Notice of the Covin. 3 Co. 77. | 
and therefore Non-claim within five Years will not hurt in this Caſe. 


Deeds, and therefore a Fine or Recovery levied or ſuffered of Fraud, to deceive Purchaſors or 
Creditors, will be void as tothem as well as any other Conveyance. 


tract, may be avoided by the Statutes of Uſury as well as a Feoffment or other Conveyance 


But a Fine or Recovery ſhall not be ſaid to be levied or ſuffered per dureſſe, and avoided Dureſs, 


him the Name of the ſaid A. who was then beyond Sea, and to acknowledge a Fine of the 
Lands to the ſaid B. G. which was accordingly done; for which Offence each of the ſaid Per- 


| tained by Fraud or Practice as any other Kind of Conveyance, yet ſuch Relief was not by quity againſt 


—— 


Ch &'$ 4: on 591 


| is, that where a Fine is levied of a Manor and a Rent, Cc. if the Rent is under 51. yearly, 


they never mention it in the Fine; but if it is 3 J. or more, then they mention it in the Con- 
cord; another Error aligned was, that the Dedimus was directed to Roger Manwocd, who 
was then a Knight, and the Caption was taken by Roger Manwoed, Knight, and ſo certified 


by him; but this was not allowed, becauſe it was expreſly againſt the Judge's Certificate. 


Cro. Fac. 11. : ET T 
That Variance in the Perſons in the Render, or of the Eſtates of Lands, except it be very 
groſs, will not make it void. Hughes's Abr. 239. Cale 9. 946. Caſe 10. | | 


| Notwithſtanding a Variance between the Deed and the Fine, yet the Fine is by Conſtruc- 


tion of Liw to the Uſes of the Dced, if nothing appears to the contrary. Lord Raym. 2 39. 
Writ of Error to reverſe a Fine, and one of the Parties to the Fine was omitted in the Piſccontt. 


Writ, whereupon the Plaintiff in Error moved for Leave to quaſh it; but it was denied, be- nuance. 

cauſe the Court cannot take Notice of any Thing but what is of Record; however they made 

a Rule that the other Side ſhould ſhew Cauſe why the Plaintiff might not diſcontinue, tho? 
Writs of Error are ſeldom diſcontinued. 5 Mod. 67. | | 


Thirdly, By Fraud, Deceit or Covin. See Bur. Rep. 391, 474, 480, 482. 


If a Fine be gotten or obtained by any notorious Fraud or Practice, it may in ſome Caſes OTOL 
be avoided by a Vacat. Vide Cro. Eliz. 518, 531, 471. Moor, Caſe 21. Plow. 370. 
If a Leſſee for Life or Years, or a Copybolder, levies a Fine of Covin on Purpoſe to bar him 


in Reverſion, or the Lord of his Inheritance; this may be avoided for Fraud, and therefore 
Non-claim within five Years ſhall not hurt in this Caſe, 9 Co. 105. 3 Co. 78. | 


And as a fraudulent Deed or Conveyance may be avoided for Fraud, ſo a Fine may be 


avoided. Ge | . 
So alſo it ſeems the Law is of a Fine ſuffered in Purſuit of an ꝝſurious Contract. 3 Co. 18, 


80, 45. 16 H. 7. 3. Jenk. Cent. 6. Caſe 45. Stat. 13 Eliz. Style 288. 


A Fine levied to deceive @ Purchaſor or Creditor, may be void, or be voidable. Vide 


But if one pretends Title to Land, and enters and diſſeiſes the Tenant, and after levies a 


Fine with Intent to bar the Diſſeiſee ; this is good. 


And if the Diſſeiſee ſhall not enter or claim within the five Years, he is barred. 3 Co. 79. 

Note, That it is Felony without Benefit of Clergy, without Corruption of Blood or Loſs 
of Dower, to acknowledge, or procure to be acknowledged, any Fine, Recovery, &c. in 
the Name of any Perſon not privy or conſenting thereunto: But this does not extend to a 
Judgment acknowledged by Attorney of Record for another. Stat. 21 Fac. 1. c. 6. f 
The Conuſor being poſſeſſed of ſeveral Lands under ſeveral Titles, viz. ſome for Years, 
of others by Copy of Court-Roll, and of ſome in Fee, made a Leaſe of the Whole to B. G. for 
Life, and then levied a Fine of ſo many Acres to him as amounted to the whole Land, and 
continued in Poſſeſſion, and paid the Rent to the Lord till the five Years paſſed ; adjudged 


If a Fine be levied of Covin by a Leſſee for Years or Life, or a Copyholder, on Purpoſe Covin. 
and with an Intent to bar him in Reverſion, or the Lord of his Inheritance; this is of no Force, 


So that it ſeems a Fine or Recovery may be covinous and avoidable for Covin as well as a 


So alſo a Fine or Recovery levied or ſuffered in Execution, or Purſuit of an uſorious Con- Uſury. 


by Deed. | 


for that Cauſe. 5 
One A. G. being ſeiſed in Fee of Lands, &c. B. G. procured another Man to take upon 


ſons were fined in a very great Sum in the Star- Chamber, but no Sentence to take the Fine 
from the Roll, or Damages to the Party grieved. 12 Co. 123. Moor 630. S. C. that a Va- 


cat was made of the Fine. 3 | | 
Although the Court of Chancery has a Power to relieve as much againſt a Fine ob- Relief in E- 


Fines obtain- 
ed by Fraud, 


- 


2 decreeing 


Fines, 


— 


decreeing a Vacat of the Fine, but by ordering a Re- conveyance; but that for any Error 


in the Fine, or Irregularity, or ill Practice ip the Commiſſioners, it was a Matter cogniſable 
in that Court where the Fine was levied, and for which that Court may vacate the Fine. Abr. 
Ca. Eg. 259. 5 5 5 
Writ of Deceit to avoid a Fine may be brought after the Death of all the Parties. Lord 
Naym. 178. | J | ; 
Fourthly, By Claim, Entry, &c. 
A Fine alſo is and may be ſometimes avoided, or at leaſt loſe much of its Force, by the 
Claim, Entry or Action of him that hath Right to the Land ; for if the Eſtate contained in 
a Fine be once within five Years after Proclamation lawfully defeated, the Party hath thereby 
left his whole Eſtate both againſt him which did reverſe the ſame, and againſt all others which 
had Right or Title paramount, and made no Claim within the five Years, although he which 
brings the Action has no Judgment and Execution within ſeven Years after the Proclama- 
tions. EE | 1 
In like Manner if there be a Tenant for Life, the Remainder for Life, the Remainder in 
Fee, and the firſt Tenant for Life aliens, and the Alienee levies a Fine with Proclamations, 


and the ſecond Tenant for Life claims or enters, &c. this makes void the Fine both againſt 


him and againſt him in Remainder alſo; for it is a Rule, that any one that hath an Eſtate in 
Poſſeſſion or Reverſion which will be barred by the Fine when it is levied, may make a 
Claim or Entry to prevent the Bar of the Fine. | . 8 

As Tenant for his own or for another's Life, Tenant for Years, he in Reverſion or Re- 
mainder after an Eſtate for Life or Years, a Copyholder, or the Lord, a Guardian in Nature 
or Nurture, may avoid a Fine; and this they may do for themſelves and others, and for others 
without Authority precedent, or Aſſent ſubſequent, and the Claim of one of them in this 
Cafe ſhall avail the other. And by Authority alſo, any other Man may make a Claim, En- 
try, Sc. in this Caſe for him that hath Right; and ſo he may do alſo without any Authority 
precedent, if the Party for whom he doth it do afterwards agree and aſſent unto it; but a 
Stranger of his own Head (unlefs perhaps it be for an Infant) cannot make ſuch a Claim or 
Entry to prevent the Bar of a Fine, except he that hath the Right do give him Authority be- 
fore it be done, ſo to do, or do agree to it after it be done. 1 | | 

And therefore if a Stranger of his own Head will make an Entry or Claim into Land 
whereof a Fine is levied whereunto I have Right, and he does it to my Uſe, and I do not 
agree to it within the five Years, this Entry or Claim will not avoid the Fine. | 2 

And yet it was held by Juſt. Dodderidge, M. 2 Car. B. R. that if a Stranger enters in my 
Name and to my Uſe that has the Right, this doth veſt the Eſtate in me before Agreement, 
and I ſhall be ſaid to agree until I do diſagree. Plow. 358, 359. 9 Co. 106, 

Lands were deviſed to Truſtees till Debts paid, and then to an Infant and his Heirs ; and 
J. S. a Stranger entered into the Lands and levied a Fine, and five Years and Non-claim 
paſs, and the Infant when of Age brought an Ejectment, but was barred, becauſe the Tru- 
ſtees ought to have entered ; yet Equity will relieve, and not ſuffer an Infant to be barred by 
the Laches of his Truſtees, nor to be barred of a Truſt-Eſtate during his Infancy ; and the 
Infant in this Caſe ſhall recover the meſne Profits. 2 Yern. 368. —- . 


Fifthly, By Plea. 


A Fine alſo is and ſometimes may be avoided by Plea, as by Averment of the Continu— 
ance of Seiſin of the Land in another at and before the Time of the Fine levied, and that 
Partes finis nibil habuerunt tempore levationis finis, and then he muſt ſhew in whom the Eſtate 
Was. | 
As if Leſſee for Years, or a Diſſeiſee, levies a Fine to a Stranger that has nothing in the 
Land, or A. be diſſeiſed by B. and B. be diſſeiſed by C. and B. levies a Fine to D. or one 
that has a Right of Remainder only, or a Diſſeiſor makes a Gift in Tail, and the Donee 
makes a Feoffment to A. and after levies a Fine to a Stranger that has nothing in the Land. 

But this Plea, it ſeems, neither Parties nor Privies, although they be Iſſues in Tail, may 
have at this Day, but Strangers only; and therefore in the laſt Caſe the Diſſeiſor and not the 
Iſſue in Tail may avoid this Fine by this Plea. | DR. 

But if a Collateral Anceſtor of whom the Iflue in Tail does not claim the Land levies ſuch 
a Fine, the Iſſue may by this Plea avoid it. | 8 = 

It ſeems alſo the Iſſue in Tail may have this Plea to a Fine ſur Releaſe only. Stat. 4 H. 7. 
c. 24. 3 Co. 141, 88. Dyer 334. | | ES 


Alſo 
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Alſo there is a Plea by which (as it ſeems) 4 Fine hath been avoidable, which in Effect is 


nothing elſe but an Averment of Seifin {till in the Demandant or Plaintiff, or his Heirs, be- 
fore, at and after the Time of the Fine levied. | 


And this Plea (as it ſeems) no Man may have at this Day but the Ive in Tail only to avoid 


a Fine levied ſur Grant & Render by the Anceſtor:in Tail, and not to avoid a Fine levied. ſur 


Conuſance de droit come ceo que ill ad de ſon done, &c. and a Feme Covert to avoid a Fine le- 
vied by her Huſband alone. oi Inn, 2 i Ee E 

If there be two of one Name, and one of them levies a Fine of the Land of the other, ot 
a Stranger levies a Fine of him that is Owner of the Land ; in both theſe Caſes the Fine may 
be avoided by pleading the ſpecial Matter : And yet ſome hold in this Caſe the Party hath no 
Remedy but by Action of Deceit. | | 


Fine levied by one of the ſame Name of the other's Lands, may. be avoided by Dectit or 


Pleading. N | 3 * 5 FCC 
= Plea of per Dureſs, or Impriſonment, will not, it is ſaid, be admitted. 17 E. 3. 52: 
17: Af. 37. | | | | | 
Iſſue 1 Tail may aver Continuance of Poſſeſſion. againſt a Fine ſur Cogniſance de droit tantumz 
or Surrender. See 12 Ed. 4. 12, 15. 11 H. 4. 85. | 
But not againſt ſur N de droit come ceo que il ad de ſon done. 3 - 
For Pleas to avoid a Fine, ſee Owen's Rep. 21. and Stat. 27 Ed. 1. c. . 
How 1 Fine is to be pleaded, ſee 1 Leon. 386, 986. 2 Weſt's Symb. Cro. Car. 903. 
17. 2 Lev. 31. 3 1 . JJ 
? Error to reverſe a Fine brought by one as Couſin and Heir of the Conuſor, and a Scire Fa- 
cias ad audiend* errores, and did not ſhew in either of the ſaid Writs how he was Couſin and 
Heir; and this was pleaded in Abatement of the Writ; but adjudged well enough without 
ſhewing it, for the Scire Facias is only a Commiſſion to hear Errors, and needs no ſuch Cer- 
tainty; and the Writ of Error is founded upon it, and therefore it is not neceſſary to ſhew 


the Title in that Writ. Cro. Fac. 160. © 


Writ of Error to reverſe a Fine levied by his Anceſtor of twenty Acres of Land; the De- 
fendant pleaded, that the Plaintiff after the Death of his Anceſtor did diſſeiſe him of the 


Land, and being in Poſſeſſion by Diſſeiſin made a Feoffment thereof to B. G. The Plaintiff 
teplied, that he did enter upon the Defendant, abſaue hoc, that he made a Feoffment to B. G. 


and upon this they were at Iſſue; and the Jury found that the Fine was levied of twenty 


Acres, and that the Plaintiff was in Poſſeſſion of the Whole by Diſſeiſin, and being ſo poſſeſ- 


ſed made a Feoffment of ſix Acres, Part thereof to B. G. Adjudged that this Feoffment was 
only a Bar to the Reverſal of the Fine as to the ſix Acres; and that it might be reverſed as 


: to the Reſidue for Error. Owen 21. Moor 413. | 


Formedon in Deſcender was brought by the Iſſue in Tail; the Tenant pleaded in Bar and 


confeſſed the Eſtate-tail, but ſaid, that before the Death of the Tenant in Tail B. G. was ſeiſed 
of the Lands in Fee, and levied a Fine to him with Proclamations, and the five Years were 
paſſed without Entry or Claim; it was adjudged, that upon this Plea it ſhall be intended 
that B. G. was in by Diſſeiſin, and being ſo in Poſſeſſion, levied the Fine, which ſhall be a 


good Bar to the Iſſue. March's Rep. Taylor's Caſe. „ SE | 
The Iſſue in Tail being privy, as Heir to his Anceſtor who levied a Fine, is eſtopped by 


the Stat. 27 Ed. 1. which took away Exceptions againſt Fines levied to plead that Partes 


Inis nibil babuerunt; and by the Stat. 4 H. 7. he cannot make any ſuch Averment. 3 Co. 88. 


By the Stat. 1 R. g. it is enacted, That all Conveyances made by Cefuy que Uſe ſhall be 
good againſt him and his Heirs; now ſince this Statute, Fines levied by Cæſuy que Uſe are as 
good and effectual as if levied of immediate Poſſeſſions and Seiſins; and by the Stat. 32 H. 8. 


c. 36. Fines levied by Tenants in Tail of a Poſſeſſion, Reverſion or Uſe, ſhall be a good Bar 
to the Intail; now by the Stat. 4 H. 5. c. 24. which tells us who ſhall be concluded by a 


Fine levied, there is a Saving to that Perſon who is not Party or Privy to the Fine, and 


he may plead to avoid it, that none of the Parties, nor any to their Uſe, had any Thing in 
the Land at the Time of the Fine levied, and this proves that the antient Form in Pleading 
a Fine was Quidam finis ſe levavit, without alledging a Seiſin in Fee in the Cogniſor. See 
2 Lutw. 1608. | | | | r 


Sixthly, By Sentence of a Court. 


A Fine alſo is and ſometimes may be avoided by the Sentence of a Court, when it appears Vacar. 


to be gotten and obtained by ſome notorious Fraud or Practice. 


In ſome Caſes a Fine may be reverſed without Writ of Error; as was done in Hutchinſon's 
| Caſe, M. 33 Car. 2. in C. B. where H. and his Wife (ſhe being an Infant of ſixteen Tears) 
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levied a Fine of her Lands, and paid the King's Silver, and got the Fine perfected and ex- 
emplified ; but on the Complaint of him in the Remainder in Fee depending on the Eſtate- 
tail of the Wife, the Huſband and Wife were brought into Court by Rule and examined; 
and thereupon the levying the Fine and the Infancy appeared, and the Infant's Father and 
Mother came alſo into Court, and prayed that the Fine might ſtand ; and though Maynard 
for them inſiſted, that it ought not to be vacated, the King's Silver being paid; yet on View 
of the Roll in Pierpoint's Caſe, Hil. 4 Fac. 1. Rot. 70. and other Precedents cited, the Court 
vacated this Fine, and cauſed the Exemplification thereof to be brought into Court and de- 
livered up, and ordered him in Reverſion to proſecute an Information againſt the Commiſ- 
ſioners who took the Cogniſance of the Fine. | . 

But note, the Vacate was entered quoad the Feme tantum. | | | 

And in Trin. 34 Car. 2. a Fine levied by Sir Robert Maſſam and his Wife an Infant, was 
vacated for the ſame Cauſe. Vide 3 Lev. 31. . e 


(BBB) Where Equity will not make good a Fine, nor ſupply any Defet in the Le- 


Uying tt, 


F a Tenant in Tail covenants to levy a Fine, and dies before it is executed, though the 
Fine has proceeded to a Caption, yet Equity will not make it good, although it be for a 


valuable Conſideration. Abr. Ca. Eg. 358. 2 Vern. 5. | 


A. has two Sons B. and C. A. on the Marriage of B. covenanted before the End of Eaſter 
Term then following, to levy a Fine to the Uſe of B. and the Heirs of his Body, Remainder 
to the Uſe of C. and the Heirs of his Body, Remainder to A. in Tail, Remainder to him in 
Fee. The Fine was levied as of Eaſter Term, but the Marriage being put off till after Eaſter 
Term, the Deed was not dated till after, ſo that the Fine was levied before the Date of the 
Deed, and conſequently the Deed was no Declaration of the Uſes of that Fine. The Father 
died, and then B. died, leaving Iſſue V. who having borrowed ſome Money of J. S. mort- 
gaged the Land to him and died without Iſſue. C. claiming under the Settlement brought his 
Bill to have it eſtabliſhed, and that the Defect beforementioned might be ſupplied; but in 
Regard the Conſideration of B.'s Marriage did not extend to him, the Court refuſed him any 
Relief Abr. Ca. Eg. 258. 5 „„ 5 


Of Common Recoveries. See 2 Burrow's Rep. 1172. Athyns's Rep. 324, 501. 


(A) Recovery what, and how a Common Recovery differs from other Recoveries. 
A Recovery in general is the obtaining of any Thing unjuſtly taken or detained by Judg- 
ment or Trial of Law. 5 | 5 | N 
And it is either a Common Recovery, which is ſuch a Recovery as is uſed for a Common Aſ- 
ſurance of Land, or a true Recovery, which is not uſed as an Aſſurance of Land. 8 
A true Recovery is an actual or real Recovery of any Thing, or the Value thereof, by Judg- 
ment, as if a Man buys Land of another with Warranty, and this Land is afterwards reco- 


vered by a third Perſon ; the Buyer has Remedy againſt the Seller to recover it in Value, that 


is, to recover ſo much Money as the Land is worth. F. N. B. 124. | 

But the Common Recovery (which is here propoſed to be treated of) is Fictio Juris, a 
feigned formal Thing by Conſent, and is uſed where a Man is deſirous to cut off an Eſtate- 
tail, &c. in Lands or Tenements, to the End to ſell, give or bequeath, as he thinketh meer, 
for the Aſſurance of them that ſhall after have the Land. : SN 

And this is ſomewhat after the Example of the Recovery upon Title, which is without Con- 
ſent and contrary to the Will of him againſt whom the ſame is had: For there is in this a co- 
lourable Suit, wherein there is a Demandant which is called the Recoveror, and a Tenant which 
is called the Recoveree, and one that is called to warrant upon a ſuppoſed Warranty, which 
is called the Youchee. Co. Lit. 154. Vide the Preamble of the Stat. 23 U. 8. c. 10, 23 Eliz. 
c. 3. Doc. & Stud, 41. | | | 


(B) of 


was 


Ch. 6. §. 65 


Recoveries. 


0 B) Of the Origin of Common Recoveries. 


FD Ommon Recoveries and Fines are ſaid to be firſt invented when Intails fell out to be in- 


convenient; for before the Stat. de donis conditionalibus, Weſtm. 2. cap. 1. Feoffees af: 
ter they had Iſſue had Power to alien and diſinherit the Iſſue contrary to the Mind of the 
Donors. „ oe OTE | EY 
And by this Statute in Edward the Firſt's Time, the Inheritance was made ſo ſtrong, as 
that the Tenant in Tail could not put away the Land from the Heir by any Act of Con- 
veyance or Attainder, nor let it, or any way charge or incumber it longer than for his own 
Life. | „ | „ | 
But from this Statute there aroſe many Inconveniencies ; for by this Means the Lands were 
made ſo ſure to the Heir, as that the Father could not put it from him; and hereupon the 


Son oftentimes proved diſobedient, negligent, waſteful, Sc. knowing he could not be diſin- 


herited ; and many Times the Owners themſelves of ſuch intailed Lands were leſs fearful to 


commit Felonies, Murders, Manſlaughters and Treaſons, for that they know that none of 
theſe Acts could hurt the Inheritance of their Heir. | | 


Again, ſuch as had intailed Lands could make little or no Profit of them; for none would 
give a Fine of any Value upon ſuch an uncertain Eſtate as that of the Owner's Life only, 


neither would they much improve the Lands for the ſame Reaſons, with many other Incon- 
veniencies. = 


For the Remedy whereof ſeveral later Statutes were made; as 4 H. 7. c. 24. 32 H. 8: 
c. 36. whereby a Tenant in Tail may diſinherit his Son by Fine and Proclamations. 
By 26 H. 8. c. 13. Tenant in Tail forfeits his Land for Trealon. 
By 32 H. 8. he may make Leaſes for twenty-one Years or three Lives, Oc. 

By 33 F. 8. intailed Lands are liable by Extent for the King's Debt. 1 
And by 13 Elix. c. 4. they are ſaleable for his Arrearages upon his Account for his Office. 
Alſo for the Remedy of thoſe Inconveniencies of intailed Lands theſe Common Recove- 

ries were firſt invented, and Men began to cut off Intails by ſuch Means as they could find 
Law for it; and now by Uſe theſe Recoveries are become Common Aſſurances againſt In- 
tails, and againſt Remainders and Reverſions, and are the greateſt Aſſurances that Purchaſers 


have for their Money, being grounded upon the ſtricteſt Principles of the Law, though by 


Conſent ; for a Fine will bar the Heirs in Tail, but not the Remainders or Reverſions; but 


theſe Recoveries will bar them all. Co. 22, 62. | 


Mr. Weſt, in his Symbol. Part 2. F. 1. faith, That the End and Effect of a Common Reco- 


very is to diſcontinue and deſtroy Eſtates, Remainders and Reverſions, and to bar the former 
_ Owners thereof. | | 


(C) The Nature and fictitious Formalily in ſuffering Common Recoveries. 


HE Common Recovery is ſometimes with a fingle Voucher, which is when the Writ is 
brought againſt him that is to paſs the Land immediately, and he does vouch over the 


Common Vouche. „ 
And ſometimes it is with a double Voucher, which is when the Writ is brought againſt an- 


other to whom he that is to paſs the Land has aliened it, and he does vouch him that is to 


make the Aſſurance, and he does vouch over the Common Vouchee ; and this is the ſureſt 
Way, and the ſafeſt Kind of Recovery. | | | | 

The Formality of a Common Recovery is, that by Agreement of the Parties a real Action 
is begun by a Writ of Entry brought by him that is to have the Land aſſured againſt him 


that is to make the ſame Aſſurance, if it be with a fngle Voucher; or if it be with a double 
VJoucber, againſt him to whom he that is to make the Aſſurance has aliened the Land. 


See concerning Voucbees, poſt. 7 | 
And in this Suit the Recoverer that brings the Action ſurmiſes that the Tenant againſt 
whom the Writ is brought has no Right to the Land, but that the Recoverer has Right 


| thereto, and that the Tenant came to it from ſuch a Stranger whom the Demandant does 


| And to this the Tenant does appear in Perſon or by Attorney, and then enters into De- 


fence of the Land, but in Pleading vouches to warrant, alledges that he bought the Land of 
F. S. a Stranger, who in the Conveyance thereof bound himſelf and his Heirs to warrant 
and make good the Title to him or them to whom it is conveyed, and thereupon he prays 


that J. S. may be called in to defend the Title, and then he is allowed by the Court to call in 
J S. to ſay what he can for the juſtifying of his Right to the Land before he ſo convey- 


ed it. 5 
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And hereupon J. S. appears and makes ſhew as if he would delend the Title, but prays 
further Day may be aſſigned to him to make his Defence, which being granted by the Court, 
at the Day appointed he by nen. Covin and Aſſent of the Parties, does not come in, but 
makes Default. 

And thereupon the Land is to be recovered by him that brought the Writ againſt the Te- 
nant, and he is left for his Remedy to J. S. upon this Warranty, and accordingly Judgment 
is given by the Court that the Demandant or Recoveror ſhall recover the Land demanded 
againſt the Tenant, and that the Tenant ſhall recover ſo much Land of J. S. of his own Land 

in Recompence for the Land recovered from him, which he ought to have warranted and de- 
fended, but ſuffered to be loſt. See Co. 94. 10 Co. 43, 45. 

And this Recovery over is called a Recovery in Value or pro rata. 

But if the Recovery be with a double Voucher or a treble Voucher, J. S. is upon his Appear- 
ance to call or vouch to warrant J. D. and to alledge in the ſame Manner as the Tenant does, | 
and to pray that J. D. may come in, and thereupon F. D. appears and makes Default: And 
ſo if there be more Vouchers, and then there muſt be ſeveral Recoveries over in Value againſt 
every one of them; but he that is the laſt Vouchee is always the Common Voucher, who is 


one of the Criers of the Court of Common Pleas, a Man not worth any Thing, and one that 


has no Land to render in Value upon the ſuppoſed Warranty. 

And by his Deviſe grounded upon the ſtrict Principles of Law the firſt Tenant does wil. 
lingly let go the Land for the Aſſurance of the Purchaſor, and yet in Truth has no Recom- 
pence over, becauſe the Vouchee has no Land to render in Value. = 

And by this Means, if one has an Eſtate-tail in Lands which he is deſirous to ſell or to con- 
vert into an Eſtate in Fee-ſimple, the ſame is commonly done; for the Tenant in Tail cauſes 
the Purchaſor, or ſome Friend of his, to bring a Writ of Entry againſt him for this Land, 
and he appears to the Writ, and in Pleading ſays, that the Land came to him or his An- 
ceſtors from ſuch a Man or his Anceſtors, who i in the Conveyance bound themſelves to war- 
rant it. 

And thereupon that Man is called in, who appears and makes Default, and deen 
Judgment is had againſt him in Manner as aforeſaid. 

Or if he would have the Recovery with a double Voucher, then he by Fine, Feoffment, or 
Deed of Bargain and Sale inrolled diſcontinues the Land, and then cauſes the Recoverer that 
is to have the Land to bring this Writ of Entry againſt the Diſcontinuee, and he vouches the 
Tenant in Tail, who vouches over the Common Vouchee, and ſo it is done. 

And by this "the Eſtate- tail that the Tenant in Tail has or had is barred and bound, for that 
it appears now he had no Power to intail the Land whereunto he had no juſt Title, and be- 


ſides he ſhall recover Recompence over in Value; and this is adjudged in Law to go in Suc- 


ceſſion of Eſtate as the Land ſhould have done, which is the Reaſon why the Recovery is a 
Bar to all that are in Remainder and Reverſion as well as to the Iſſues in Tail. F. N. B. 134. 


9 Co. 6. 
And 1 in the ſuffering of theſe Recoveries the Tenants and Vouchees do appear moſt com- 


monly i in Perſon in Court, and ſo the Recovery is finiſhed in the Court preſently without 
more ado; but ſometimes they will not or cannot appear in Perſon, and then they appear 


and ſuffer the Recovery by Attorney, and in that Caſe there muſt be a Conuſance for a War- 
ranty of Attorney taken to authorize the Attornies in the Manner mentioned in the Second 
Volume of this Work. 

There muſt be two Attornies at the leaſt, with Authority jointly and ſeverally, that if one 
of * dies before the Recovery os ſuffered, the other may have Power to do and dif- 
patch it 

And theſe Warrants of Attorney for the ſuffering of Recoveries are to be acknowledged 
and certified in the fame Manner as the Conuſances of Fines acknowledged in the Country 
are, except that Recogniſances for Warrants of Attorney for Recoveries may be taken by 
any Judge of the Court of Common Pleas, or any Serjeant at Law, without a Dedimus Po- 5 


 teſtatem. 


But if any others take it, they uſe to do it by a ſpecial Dedimus Poteftatem, which is to 
command the Commiſſioners therein named to come to ſuch Perſons and to take the Names 
of their Attorney or Attornies in the Suit, and to certify the lame 1 in the Chancery under their 
Seals ſuch a Day. 

And if a Feme Covert be to make the Conuſance, it ſeems ſhe is to be examined as in the 


Caſe of the Conuſance of a Fine. 


And when this is done the Recoveries may be ſuffered by the Attornies without the Per- 
ſonal per of the — | 
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| And this is as good a Recovety as the other which is ſuffered by the Perſons themſelves 


appearing in Court; but it will require longer Time for the Perfection of it; for in this Caſe 


there mult go forth a Summoneas ad warrant*, which muſt have nine Returns before the Reco- Sanne. 


very can be perfected, and by that Time one of the Parties may be dead. 
And when the Recovery is tlius ſuffered by the Parties in Perſon, or by their Attornies, 
the ſame is to be entered by ſome one of the Clerks of the Court of Common Pleas upon the 


| Rolls of the ſame Court, there to remain upon Record. 7 
And herein there muſt go forth a Writ of Execution called an Habere facias ſeiſinam, which Habere facts; 
is ſent to the Sheriff of the County where the Land lies to put the Recoverer in Poſſeſſion of /ei/inars. 
the Land, except a Recovery be of a Reverſion of Land after a Leaſe for Years of it, in 


which Caſe the Reverſion ſhall be in the Recoverers by a Claim without any Writ. 


And this Writ the Sheriff returns as executed according to the Contents thereof, although Return. 
in Truth he never does any Thing upon it. 


And after all this the ſame Proceeding is to be exemplified by the Clerk of the ſame Court. 


(D) The Uk and Operation of Common Recoveries. 


A Recovery being Matter of Record is much of the Nature of a Fine, and ſuch a Thing 
as whereof the Law takes Notice; for it is now become a formal and orderly Manner 


of Aſſurance of Lands, and one of the Common Aſſurances of the Kingdom, or a Common 


Way and Means to paſs Lands from one to another. | 
And therefore if a Tenant for Life ſuffers ſuch a Recovery of his Land, it is a Forfeiture 


bol his Eſtate; an Ce may be averred upon it as well as upon a Fine, and it may be avoided 
for Covin as well as any other Kind of Conveyance. 


But it is of ſpecial Uſe, and has a ſpecial Virtue to bar and bind Eſtates in Tail, and all the 


Remainders and Reverſions thereupon. 


And becauſe many of the Inheritances of the Kingdom depend upon this Aſſurance, and it 


zs oftentimes the greateſt Security Purchaſors have for their Money, therefore it has much Fa- 
vour from the Law at this Day. | Y 


And therefore the Law will not endure it ſhall be diſputed againſt, for Communis error facit 


bs jus; and hence it is that it ſhall not be avoided for ſmall Errors; fot it is another Rule of 


Law, Conſenſus tollit errorem. 5 Co. 41. 10 Co. 37, 39. 3 Co. 5, 6, 41, 42. Dr. & Stud. 
41, 49, 50. Stat, 13 Eliz. c. 5. 23. c. 3. 7 H. 8. c. 4. | 
And if a Recovery be ſuffered by a Tenant in Tail, hereby he has not only diſcontinued, 


| barred and deſtroyed the Eſtate-tail, and ſo defeated himſelf and his Iſſues, the former Owner 


of the Land, and all the Remainders and Reverſions thereupon that ſhould take Place after 


the Eſtate-tail, whether they be ix eſſe or contingent only, but alſo. all former Eſtates, Leaſes 
and Charges made by him in Remainder or Reverſion. 85 | 


For when the Eſtate-tail in Poſſeſſion is not barred by a Recovery, the Eſtates in Reverſion 
or Remainder are not barred, for Quod non in magis propinquo non in magis remoto valebit ; 
ſo it is converſo ; where the Eſtate-tail in Poſſeſſion is barred by the Recovery, all the Re- 
mainders and the Reverſions, Conditions, Charges, Incumbrances and Eftates dependant 
upon it are barred alſo, except it be in ſome ſpecial Caſes where the Remainder or Reverſion 
is in the King. And therefore, SEE OE 

If A. be Tenant in Tail, the Remainder to B. in Tail, the Remainder to C. in Fee, or B. 


or C. makes a Leaſe for Years of the Land, or grants a Rent-charge out of the Land, or en- 
ters into a Statute, or the like, or grants the Remainder or Reverſion upon Condition, and 


after A. ſuffers a Common Recovery of the Land, and after dies without Iflue; in this 
Caſe = Recoverer ſhal] hold the Land diſcharged of all theſe Eſtates and Charges in Re- 
mainder, | 

But it is otherwiſe if A. himſelf makes a Leaſe, or enters into a Statute, and then fuffers a 
Common Recovery of the Land; in this Caſe this Recovery does not avoid but affirm the 
Leaſe or Charge; for whereas it was before avoidable by the Iſſue in Tail, or him in Remain- 
der or Reverſion, now it is good againſt them all, and the Recoverer alſo ſhall hold it charged 
and ſubject to the Leaſe and Charge of the Tenant in Tail. 
This Kind of Aſſurance therefore is in ſome Reſpects better than a Fine; for a Fine will 


bar the Heir in Tail, but not him that is in Remainder or Reverfion, but a Recovery will bar 


them all. Co. 62, 25. Do#. & Stud. 49. 44 Ed. 3. 22. 
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(E) Wet is the Reaſon that Common Recoveries are a Bar, 


T HE Recompence in Valve is the Reaſon of the Bar by Common Recovery againſt the 
Tfſue in Tail, but it is not the Reaſon of the Bar quoad him in Reverfion, or him in Re- 
mainder ; but the Reaſon of this is, that the Recoverer by Suppoſition of Law is in of the 
Eſtate-tail, and he had in Judgment of Law a Continuance ſtill; as at Common Law the 
Donee poſt prolem ſuſcita!* might have aliened and barred the Donor ; and a Common Reco- 
very is as a Conveyance excepted out of the Scat. de donis conditionalibus, and the Recoverer is 
in of the Eſtate that the Vouchee had; but the Iflue in Tail is barred of his Claimer in Re- 
ſpect of the intended Recompence by the Recovery, and the Eſtate- tail having in Judgment | 
of Law Continuance, nothing upon the Reverſion or Remainder may take Place; and this is 
the Reaſon that a Charge made by him in Remainder cannot take Place aſter” the Recovery 


ſuffered by Tenant in Tail, 2 Lev. 27. 


(F) Vio ts bound and barred by a Commen Recovery. 
S's why Recoveries ſhould be in ſuch a Caſe as is not prohibited by fowe Statute Law; 


for, 
If the King gives any of his own Lands whereof he is ſeiſed, or cauſe or procure another in 


Conſideration of Money or other Land to give the Lands whereof he is ſeiſed in Tail to any 


of his Sudjefts or Servants in Recompence of their Service, or the like, the Remainder to 


the King in Fee-ſimple or Fee-tail ; ſuch Eſtates in Tail cannot be barred by a Common Re- 
covery : And therefore if ſuch a Tenant in Tail ſhall ſuffer a Recovery of ſuch Land, it is 
void, and it will neither bar the Iſſues in Tail, nor any of them in Remainder, nor the King. 

Bur if the King makes ſuch a Gift in Tail, keeping the Reverſion to himſelf, and after 
grants the Reverſion to another; in this Caſe the Tenant in Tail 7 ſuffer a Recovery, and 
bar the Eſtate-tail and the Reverſion alſo. 

And where a Subject by the King's Proviſion makes ſuch a Gift in Tail, and then grants 
the Remainder to the King for Lite or Years only ; in this Caſe the Eſtate-Tail, Rem ainder 
and Reverſion allo may be barred by a Common Recovery. 

So in other Caſes where a Subject makes a Gift in Tail, the Remainder to the King in Fee; 


this Eſtate- tail may be barred by a Common Recovery. 
And therefore, if there be Tenant in Tail, the Remainder or Roverſion i in Fee to another, 


and he in Remainder or Reverſion by Deed indented and inrolled bargains and ſells his Re- 
mainder or Reverſion in Fee to the King ; or if one covenants to ſtand ſeiſed to divers Uſes in 
Tail, the Remainder to the King in Fee; in theſe Caſes the Eſtates and the Reverſions and 
Remainders depending thereupon may be barred by a Recovery. | 

So if a Man makes a Gift in Tail, the Remainder in Fee, and he in Remainder grants bis 
Remainder to another for Life, the Remainder to the King in Fee on Condition the Eſtate 
ſhall be void upon the Tender of 20 J. in this Caſe the Eſtate- tail, and the Reverſion alſo and 
Condition thereupon may be barred, 

So if the Duke of Lancaſter had made a Gift in Tail, and the Reverſion had deſcended to 
the King ; this Eſtate-tail might have been barred by a Recovery. 

So if Prince H. Son of H. 7. had made a Gift in Tail, the Remainder to H. 7. in Fee, 
which Remainder by the Death of H. 7. had deſcended to H. 8. in this Caſe the Tenant in 
Tail might have barred the Eſtate-tail by. a Recovery. | 

And yet if the King makes a Gift in Tail, the Remainder in Tail, or grants the Reverſion | 
in Tail; in theſe Caſes a Common Recovery may not be ſuffered to bar the Intail, Remain- 
der or Reverſion. Stat. 34 H. 8. c. 20. Co. Lit. 371. 2 Co. 5, 16. 8 Co. 77, 78. | 

And if the Huſband, for the Advancement of his Wife in Jointure, and the Preferment of 
the Heirs of their two Bodies, makes an Eſtate in Tail to him and his Wife and the Heirs of 
their two Bodies, and the Wife after her Huſband's Death alone by herſelf, or with any 
other Huſband, ſuffers a Common Recovery of the Land whereof this Eſtate is made; this 
Recovery will not bar the Eſtate- tail. 

But if in this Caſe the Recovery be ſuffered by the Heir in Tail, or by the Heir and bis 
Mother together, it is a good Recovery. | 

And therefore if A. be ſeiſed of Land in Fee, and he makes a Feoffment in Fee, to the 
Intent that the Feoffee ſhall re-convey it to him and his Wife and the Heirs Male of his 
Body; and this is done accordingly, and they have Ifſue a Son, and ſhe ſurrenders or 
makes a Forfeiture, and he enters and ſuffers a Recovery; this is a good Recovery and 


Bar to the Eſtate-tail: Or it the FER. be brought again{t the Mother, and ſhe vouches the 
Heir 
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Stat. 11 H. 
. 20. 3 05. 53, 5, 61. 
And howſoever at the Common Law a Recovery againſt a Tenant for Life with a Voucher 


vpon a lawful Warranty and a Recovery in Value was a Bar to him in Remainder or Rever- 
| ſion; and there was no Remedy i in this Caſe, yet at this Day it is otherwiſe. 


And therefore if Tenant in Tail after Poſſibility of Iſſue extinct, Tenant by the Curteſy, or Forfeiture, 


any other Tenant for Life, ſuffers their Lands to be recovered from them by Covin and Agree- 


ment, either as immediate Tenants or as Vouchees upon feigned Titles, without the Aſſent 
and to the Prejudice of him in Remainder or Reverſion; ſuch Recoveries are void, and will 


not bar the Remainders or Reverſons, but are Forfeitures of the Eſtates of ſuch Tenants 


for Life. 

laſomuch that if Tenant for Life be made Tenant in fait to the Writ, or Tenant i in Law 
upon the Voucher, and fo a Recovery. be had; 3 as if Tenant for Life ads a Leaſe for Years; 
and the Leſſre for Years makes a Feoffment in Fee, and the Feoffee ſuffers a Common Re- 


covery in which the Terant for Life is vouched, and he vouches the Common Vouchee ; 


theſe Recoveries will not bind the Reverſions or Remainders. 
But there is no Proviſion made at this Day to preſerve the Reverſion or Remainder expeRt- 
ant upon an Eſtate- tail, nor to avoid a Recovery of the Tenant for Life where he in the next 


Remainder is agreeing and aſſenting to it. 

And therefore if there be Tenant for Life, the Remainder to A.i in Tail, the Remainder to 
B. in Tail, Sc. with divers Remainders over, and the Tenant for Life ſuffers a Common Re- 
covery, in which he vouches A. who vouches the Common Vouchee; in this Caſe this is a 
good Recovery, and bars the Eſtate-tail, the Remainders and Reverſions alſo. 


And if one be ſeiſed of Land in Fee, and have two Sons, A. by his firſt Wife, and B. and 


a Daughter by his ſecond Wife, and he deviſes the Land to his Wife for Life, the Remain- 
der to B. his Son in Tail, and the Reverſion of the Fee deſcends to A. and the Writ of Entry 


is brought againſt the Tenant for Life, and ſhe vouches B. and he vouches the Common 


| Vouchee, and ſo a Recovery is had without the Aſſent of the Heir in Reverſion; this is a 


good Recovery, and a Bar to all the Eſtates in Poſſeſſion, Remainder and Reverſion. | 
And if a Writ of Entry be brought againſt the Tenant for Life, and he makes Default af- 
ter Default, aod then the next in Remainder in Tail is received, or he prays in Aid of him 


in Reverſion or Remainder, and then they vouch over, and ſo a Recovery is had; this is a 
good Recovery, and a Bar to all the Eſtates in Remainder and Reverſion. 


But if the Writ of Entry be brought againſt the Tenant for Life and him in the Remain- 
der i in Tail together, and they vouch in the Common Vouchee, and ſo a Recovery is had; 
this will be no good Recovery to bar the Eſtate- tail. Stat. 14 Eliz. c. 8. 10 Co. 43. 45. 


Co. 6. 


3 And if Spiritual Perſons, as Biſbops, Deans, Parſons, and ſuch like, ſuffer a Recovery of | 


their Eccleſiaſtical Lands : ; ſuch a Recovery is void, and will not bind the Succeſſor. Co. 


Lit. 44 


But 41 it be not in ſome ſuch probibited Caſe as before, and the Recovery be had and ſuf- 
fered by and between ſuch Perſons, and of ſuch Things, and in ſuch a Manner as aforeſaid ; 


in ſuch Caſes, although there be in Truth no Warranty made upon which the Voucher is had, 


and although there be nothing to be recovered in Value, for that the Vouchee has no Land 
to recover over in Recompence, and although no Execution be done in the Life-time of the 
Party againſt whom the Recovery is had; yet is the ſame regularly a perpetual Bar to the 
Parties 2gainſt whom the ſame is had and their Heirs, of all the Eſtates they have in Fee- 
ſimple, Fee-tail or for Life in them, and againſt all them in Remainder or Reverſion, and 
their Remainders and Reverſions that are depending upon the Eſtates; with this Difference, 


the Recovery with the ſingle Voucher does not bar any Eſtate but ſuch as the Tenant in Tail 
| has in Poſſeſſion at the Time of the Recovery had; ſo that if the Tenant in Tail be in any 


other Eſtate, as by Diſſeiſia, or the Conveyance of che Diſſeiſor, or the like; this Eſtate is 
not barred. 

But the Recovery with the double Voucher does bind and bar all Intereſts, Eſtates and 
Titles that the Vouchee has at the Time of the Entry into the Warranty. 10 Co. 373. 1 Co. 
3 Co. 59. 12 Ed. 4. 13. 13 Ed. 4. 1. 

If the Writ of Entry be brought againſt the Tenant in Tail, and he vouches the Common 
Vouchee, and ſo a Recovery is had; this Recovery with a ſingle Voucher is a good Reco- 


very, and a Bar to the Eſtate-tail if it be then in Poſſeſſion, and not put to a Right, and to 


all the Remainders and Reverſions depending thereupon. 3 Co. 5. 10 Co. 37. 
So if Lands be given to A. in Tail, the Remainder to the right Heirs of B. (B. being 


then N and the Writ of Entry is brought againſt the Tenant in Tail, and he does vouch 
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fered, as in the laſt Caſe; it ſeems this is no Bar to the 


over the Common Vouchee; this is a good Recovery, and a Bar to the Eſtate- tail and the 
Remainder alſo. | . | 

But if the Tenant in Tail be diſſeiſed, and then ſuffers a Recovery with a fingle Voucher; 
or if the Diſſeiſor makes a new Eſtate in Tail to the Tenant in Tail, and then the Tenant in 
Tail ſuffers a Recovery with a ſingle Voucher; or if the Tenant in Tail makes a Feoffment 
in Fee of Land, and then takes back a new Eſtate to himſelf from the Diſcontinuee in Tail 
or in Fee, and then ſuffers a Common Recovery with a fingle Voucher, by this Recovery the 
Intail is not barred. | E's. 

But by a Recovery with a double Voucher, in thefe Caſes the Eftate-tail is barred. 

And therefore where the Tenant in Tail levies a Fine, makes a Feoffment, or bargaing 
and ſells the Land by Deed indented and inrolled, and the Writ is brought againſt the Co- 
nuſee, Feoffee or Bargainee, and he vouches the Tenant in Tail, and he vouches the Com- 
mon Vouchee ; this bars the Eſtate-tail, and the Remainders and Reverſion depending there- 
5 if in theſe Cafes the Conuſee, Feoffee or Bargainee makes a new Eſtate in Tail to the 
Conuſor, Feoffor or Bargainor, or he diſſeiſes the Conuſee, Feoffee or Bargainee, and then 
levies a Fine, makes a Feoffment, or bargains and fells to another againſt whom the Writ of 
Entry was brought, and he vouches the Tenant in Tail, and he vouches the Common 
Vouchee ; by this Recovery the firſt and ſecond Eſtate-tail, and all the Remainders and Re- 
verſions depending thereupon are barred. 1 Co. 135, 136. 3 Co. 59. 10 Co. 45. 12 Ed. 
4. 19. 13 Ed. 4. 5 8 | 2B Fee 

80 if Ladds be given to J. S. and the Heirs Male of the Body of his Wife engendered, 
and he has Iſſue a Son, and after his Wife dies, and he diſcontinues and takes an Eſtate to 
him and the Heirs Female of the Body of his ſecond Wife, and after diſcontinues again, and 
takes an Eſtate to him and the Heirs Female of his own Body, and after diſcontinues again, 
and the Writ of Entry is brought againſt the laſt Difcontinuee, and he vouches the Tenant 
in Tail, who enters into the Warranty generally, and voucheth the Common Vouchee ; this 
is a good Recovery and a Bar to all the Eſtates in Tail, and the Remainders and Reverſions 
alſo. h 
And if A. before the Statute of Uſes had been Tenant in Tail, and had made a Feoff- 
ment in Fee to B. and he and B. had after made a Feoffment to C. to the Ufe of A. and his 
Wife, and the Heirs of their two Bodies, and then ſhe had died, and after A. had entered 
upon C. the Feoffee, and made a Feoffment to W. in Fee, againſt whom 7. S. had brought 
a Writ of Entry, and he had vouched A. the Tenant in Tail; this had been a good Recovery 
and a Bar to all the Eflates, 3 Co. 5. Plow. in Manxel's Caſe, poſt. 568. 

And if Lands be given to Huſband and Wife and the Heirs of the Body of the Huſband, 
with Remainders over to Strangers, and the Huſband alone diſcontinues the whole Land by 
Fine, Feoffment, or Bargain and Sale by Deed intended and inrolled, and the Writ of Entry 
is brought againſt the Diſcontinuee, and he vouches the Huſband alone without the Wife, 
and the Huſband vouches the Common Vouchee; and ſo a Recovery is had; this is a good 
Recovery for the whole Land, and a Bar to all the Eftates in Tail and Remainder and Re- 
verſion, but not to the Eſtate of the Wife for her Life after the Huſband's Death. 

But if Lands be given to the Huſband and Wife and the Heirs of their two Bodies, with 


Remainders over to Strangers, and the Huſband alone diſcontinues, and the Recovery is ſuf- 
Eſtate in Tail, or Remainder or Re- 


verſion, for any Part of the Land. + > | 
And yet if Lands be given to J. S. and F. D. in Tail, and F. S. diſcontinues the Whole, 
and the Writ of Entry is brought againſt the Diſcontinuee, and he vouches J. S. alone; this 
is a good Recovery for the one Half of the Land, and a Bar to all the Eſtates. | | 
And if Lands be given as before to Huſband and Wife and the Heirs of their two Bodies, 
and the Writ of Entry is brought againſt them both, and they vouch the Common Vouchee, 
or the Huſband alone does continue, and the Writ is brought againſt the Diſcontinuee, and 
he vouches the Huſband and Wife both, and they enter into the Warranty and vouch the 
Common Vouchee, and ſo the Recovery is had; theſe are good Recoveries for the Whole, 
and a Bar to all the Eſtates in Tail, and to the Eſtate of the Woman, and to all other Eſtates. 
. 5, 5, 41. | 5 | | | 
- Aud where Lands are given to a Man and his Wife and the Heirs of the Body of the 
Wife, or te the Wife and the Heirs of her Body, and the Writ of Entry is brought againft 
the Huſband and Wife, and they vouch the Common Vouchee; theſe are good Reco- 
veries, and will bar the Huſbands and Wives, and the Eſtates in Tail, Remainder and Re- 
verſion. | | | Pe ed i 
And where a Man has Land in which his Wife has a Jointure, or to which ſhe will 
have the Title of Dower atter his Death, if the Writ of Entry in this Caſe be brought - 
| h | e againſt 


eh digs Accoberles. 


— againſt them both, and they vouck the Common Vouchee, and ſo a Recovery is had, this 
Recovery will bar them both : But the Husband alone without her cannot bar her of any 
ſuch Eſtate by a Recovery; for ſhe may falſify and avoid it after his Death. Plow. 514. 

And it Land be given to Husband and Wife and the Heirs of the Body of the Husband-; 
and the Writ of Entry is brought againſt the Husband alone, and he vouches the Common 

Vouchee, and fo a Recovery is "had with a ſingle Voucher; this is no good Recovery of any 
Part of the Land, nor Bar to any of the Eſtates altho' che Husband ſurvives the Wife. 
3 Co. 5. 1. 12 Ed. 4. 14. 

And yet if Lands be given to two others, and the Heirs of the Body of one of them, the 
Remainder over to a Stranger, and the Writ of Entry is brought againſt one of them, and 
he vouches the Common Vouchee, and ſo a Recovery is had; this is a good Recovery, and 
a Bar to all the Eſtates for the one Half of the Land. 

If Lands be given to A. in Tail, the Remainder to B. in Tail, the Remainder to C. in 

Tail, the Remainder to D. in Fee, and A. makes a Feoffment in Fee, and the Writ of Entry 
is brought againſt the Feoffee, and he vouches B. (being him in the ſecond Remainder in 

Tail) to ) Warranty, and he vouches the Common Vouchee; this is a good Recovery, and 

a Bar to the ſecond Eſtate-tail, and all the Remainders and Reverſions depending thereupon 

and yet it is no Bar of the firſt Eſtate. tail which A. has. 3 Co. 6. 

If the Writ of Entry be brought againſt a Mortgagee, and he vouchees the Common 
Vouchee, and ſo a Recovery is had; this is no good Recovery to bar or bind the Mortgagor, 

but that he may enter upon the Condition broken. 

So if one gives Lands to B. and his Heirs ſo long as C. ſhall have Heirs of his Body, and 

B. ſuffers a Common Recovery, and vouches the Common Vouchee; this is no good Reco- 
very to bar the Donor of the Poſſibility, for in both theſe Caſes he that is to be barred has 
no Remainder or Reverſion, but an Intereſt or Foflibility,. which cannot receive a Recom- 
pence in Value. | 

But if in theſe Caſes the e e vouchees to Warst) the Mortgagor, or B. the Donee 
vouches the Donor, and ſo they vouch over the Common Vouchee, and ſo the Recovery is 

had; theſe will be good Recoveries to bar both them and their Heirs for ever. 

And if one has an Eſtate in Fee-ſimple determinable on a Limitation or a Condition, or if 
Lands be given to A. and his Heirs until B. pays to him 1007. and then that it ſhall re- 
main to B. and his Heirs, and A. in this Caſe ſuffers a Common Recovery, and vouches the 
Common Vouchee; it ſeems this is no Bar to B. and his Heirs, but that upon Payment of 
the 1007. he ſhall have the Land. 

So if one by his Will deviſes his Land thus: J give unto A. my Son and his Heirs for 

ever my Land in V. paying 207. to B. when A. ſhall come to twenty-one Years of Age, 

and then that A. and his Heirs ſhall have it for ever; and if A. ſhall die without Heirs of his 

Body, C. being then living, that then C. ſhall have it to him and his Heirs for ever, and 
A. pays the 20. to B. at his full Age, and then ſuffers a Recovery of the Land; this is no 
Bar to C. of his Eſtate. Cur. Mic. 18 Fac. B. R. & vide the Caſe of Pell and Brown. | 
But note in the Caſes before, where it is ſaid that a Recovery is void, it is meant as to 

the Heirs and them in Reverſion and Remainder ; for as to the Parties themſelves that ſuf- 
fer the Recovery, the ſame is for the molt part good, and binds them by way of Eſtoppel 


and Concluſion. 
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And note alſo, that a Stranger that has Right to the Land at the Time of the Recovery Stranger, 


ſuffered is not barred at all by the Recovery, or by his want of Non-claim, Cc. as in the 


Caſe of a Fine. 3 Co. 5. 
Ile that is in an Eſtate in Poſſeſſion by Title above the Recovery, ſhall not be bound by 


the Recovery. Co. 96. a. | 
Where Lands were deviſed to A. for Life, and if 4 ſhould die leaving Iſſue Male, then 
to ſuch Iſſue Male and his Heirs for ever; but if A. ſhould leave no Iſſue Male, then to B. 
in Fee; and A. ſuffered a Common Recovery of theſe Lands, and five Years paſſed : The 
right Heirs of the Teſtator were barred, in regard they ought to have entered upon ſuch For- 
feiture, and had no new Title of Entry upon the Death of the Tenant for Life. Vill. 320. 
On a Recovery it was objected, that the Recovery was a wilful Forfeiture in Point of Law, 
and was voluntary, and upon no Condition; and that it ought not to be ſupplied or main- - 
tained in Equity but 5 Court e it, Chan. Ca. 49. 
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Recoveries. 


Tenant to the 


Præcipe. 


(G) Of the Parties in Common Recoveries in general. 


FE every good and binding Common Recovery. it is requiſite there be a Demandant, a 
Tenant, and a Youchee, as the efficient Cauſes thereof; for if either of theſe be wanting, 
it is not a compleat Recovery, | | „„ | _ 

And therefore if a Common Recovery be had againſt the Tenant in Tail without a Voucher, 
this is void. „ ED 

And for this it is to be known that ſuch Perſons and by ſuch Names may be Demandants, 
Tenants and Vouchees in Recoveries, as may be Cogniſors and Cogniſees in Fines. 2 Weſt. 
Tit. Recoveries. Co. Lit. 372. | 15 5 8 

And therefore a Recovery ſuffered by an Infant appearing by his Guardian is good, and 
will bind him add all others. Hob. 275. | | E 

So alſo a Recovery had againſt a Woman that has a Huſband being joined with her Huſ- 
band will bind her and all others. 10 Co. 43. Plow. 515. Es 


(H) Of the Demandant. 


THE Demandant is he who brings the Writ of Entry, and may be termed the Reco- 


« 


(I) Of the Tenant, 


T HE Tenant is he againſt whom the Writ of Entry is brought, and may be termed 
the Recoveree. . | | ; 

It is neceſſary in a Recovery that there be a lawful Tenant to the Præcipe, i. e. that the 
Writ of Entry be brought againſt one that at the Time of the Writ brought is Tenant of 
the Freehold, either by Right, i. e. that has an Eſtate for Life at leaſt in the Land, or by 
Wrong, i. e. that is a Diſſeiſor of the Land demanded, and whereof the Recovery is had. 
Dyer 252. Co. Lit. 46. 3 Co. 6. £4 = | | : 

And therefore in this Caſe the Courſe is where the Land to be recovered is in Poſſeſſion, 


and a Fine and a Recovery is had of it together, the Fine is ſued out firſt; for this makes 


the Conuſee Tenant of the Freehold of the Land, and then the Recovery is had againſt him. 
And when the Recovery is to be had of a Reverſion, and that there is an Eſtate for Life 
in Being of the Land whereof the Recovery is to be had, (for an Eſtate for Years, or any 
fuch like Eſtate, will not hinder the ſuffering of a Recovery) there the Courſe is to get a 
conditional Surrender for the Tenant for Life of his Eſtate to him in Reverſion or Remain- 
der, to the End that he may be perfect Tenant of the Inheritance, and then the Writ of 


Entry may be brought and the Recovery had againſt him; for if a Writ of Entry be brought 


againſt a Stranger, and he vouches the Tenant in Tail in Poſſeſſion of the Land, and ſo a 
Recovery is had; or if there be Tenant for Life of Land, the Remainder or Reverſion to 
another in Tail, or in Fee, and a Stranger brings a Writ of Entry againſt him in the Re- 
mainder or Reverſion, or againſt a Stranger who vouches him, and ſo a Recovery is had; 
theſe Recoveries are not good. „ N e 
And yet if the Writ be brought againft the Tenant of the Land and a Stranger that had 
nothing in the Land together, and ſo a Recovery be had; this Recovery is good enough. 
And if a Diſſeiſor makes a Gift in Tail of the Land to another, and the. Writ is brought 


againſt him, and he vouches the Diffeiſee, and he vouches the Common Vauchee ; this is a | 


good Recovery. 3 Co. 6. Co, Lit. 46. Lit. F. 519. Plow. 514. Dr. & Stud. 49. 

I bargain and ſell Lands to you and your Heirs, the Bargainee has an Eſtate before Entry, 
and he is a good Tenant to the Precipe in a Common Recovery, yet be cannot bring Tret- 
paſs. Carter 78. 3 ES VV 5 

In a Caſe, Mic. 29 Car. 2. amongſt the Serjeants, it was held by Ellis, Nerodigate and 
Dolbin, that if a Bargainee ſuffers a Recovery by Writ of Entry returnable Craſt' Marr, and 
after the Deed is inrolled ; in ſuch Caſe the Bargainee was ſufficient Tenant to the Præcipe 
before Inrolment by this Relation ſubſequent, and that this Bargain and Sale may lead the Uſe 
of this Recovery. But Raymond doubted that the Inrolment coming after the Return of the 
Writ of Entry, came too late to make a Tenant to the Præcipe; and it was ſaid 4000/7. wes 
lent upon this Title. And Lord Hobart in Duncomb and Wingfield's Caſe, is of Opinion, 
that if the Defendant be Tenant to the Præcipe, either at the Time of the Writ purchaſed, 


or at the Return of it, it is ſufficient. | 


Tenant 


Eſtoppel, becauſe the Tenant could not render the 


Ch. 6.8.5.  __ Recovertes, 


603 


Tenant in Tail, Remainder in Tail, the Remainder in Fee. The Tenant in Tail was at- 
tainted of Treaſon, Office was found. The King by Letters Patent granted the Land to A. 
who bargained and ſold it by Deed to B. and B. ſuffered a Common Recovery, by which 
the Tenant in Tail is vouched, and afterwards this Deed was inrolled. Per Halt Ch. Juſt. 
this is no Bar of the Remainder, becauſe before Inrolment nothing paſſed but by way of 
Concluſion, and the Bargainee was not lawful Tenant to the Præcipe. Godb. 218, 2 Iſt. 
$1 Common Recovery cannot be ſuffered where the Eftate-tail is expzant on an Eſtate for 
Life, Tenant for Life not being made Tenant to the Præcipe. Vent. 360. This is true in a 
Writ of Entry in le poſt, (which is commonly uſed ; and the Reaſon is, that ſuch a Writ ſup- 

oſes a Diſſeiſin) which. cannot be when there is a Tenant for Life in Poſſeſſion. =. 

A. Leſſee for Life, Remainder to B. in Tail, and a Præcipe is brought againſt B. if B. hap- 
pens to have a Surrender of the Leſſee for Life at any Time before the Recovery, it is a good 
Recovery, and the Præcipe is made good. Noy's Rep. 126. | | 

If a Tenant to the Præcipe is made by Leaſe and Releaſe, it is good though there be no 
Conſideration. Mod. Rep. 262. 7 „ 

The Conuſee of a Fine, Octab. Pur. is a good Tenant to the Præcipe of a Recovery the 
ſame Day; and the Court will ſuppoſe a Privity the ſame Day to ſupport a Conveyance. 
H. 22 Car. 2. B. R. PFettipiace's Cale... © 

Tenant for Life, and he in Remainder in Tail ſuffer a Common Recovefy, in which they 
both vouch the Common Vouchee; this ſhall not bind the Eſtate-tail, for he in the Re- 
mainder in Tail is not Tenant to the Præcipe, but the Tenant pur vie; and in Truth the 
Land is recovered againſt Tenant pur vie only, and the Recompence cannot veſt in him in 
| Remainder only, becauſe the Land is in Truth recovered againſt Tenant for Life. 3 Co. 5. 
cited in Cupledike*s Cale. 8 „ a = 
Prloroden's Opinion in ManxelPs Caſe, poſt. 568. that if there be Tenant for Life, the Re- 

mainder or Reverſion over in Tail; and a Common Recovery is had againſt him in Remainder 
or Reverſion, ic ſhall bar the Eſtate-tail, was denied for Law by all the Judges; for there is 

no Tenant to the Precipe, but only by Admittance and Colluſion, which Mall not bind the 
Iſſue in Tail. Precipe againſt Tenant for Life, who vouched him in Remainder in Tail, 
who vouched the Common Vouchee, he in Remainder is barred. And. 275. | 

If there be a Bargain and Sale, and a Fine to a Leſſee for Years or in Reverſion to make 
them Tenants to a Præcipe, this does not deſtroy the Reverſion for Years. 2 Roll. Rep. 249. 

If Leſſee for Years be made Tenant to the Præcipe, it does not extinguiſh his Term, be- 
cauſe it was in him for another Purpoſe. Mod. 107, | 


In Error of a Judgment in Ejectment in C. B. where a ſpecial Verdict was found, that 


a Writ of Entry was brought againſt M. C. returnable Quind Martini; that on the Return 
he appeared, and the Demandant counted againſt him; that he vouched ZL. the Tenant in 
Tail, and a Summoneas ad Warrantizand* iſſued, returnable OFab. Par* ; after the Tode and 
before the Return of the Summons, viz. 1 Tanuary, L. the Tenant in Tail conveyed to 
NM. C. by Leaſe and Releaſe for Life, and at the Return thereof Z. appeared and entered into 


Warranty, and vouched over the Common Vouchee, and fo a Recovery was had. And this 
being held good in C. B. the Plaintiff in Error's Counſel inſiſted in B. R. that M. C. was not 


Tenant to the Præcipe at the Return of the Writ of Entry: He agreed, if he had purchaſed 
before the Return thereof, the Recovery had been good (alter if after, as here) to bind 
Strangers, or the Iſſue in Tail, though it might be | gon between the Parties by way of 
,ands at the Return of the Writ of 
Entry, and a Voucher always ſuppoſes a Seiſin: For it is always a good Conmterplea, that the 
Vouchee had nothing at the Time of the Voucher, and the Nec unguam paſtea is not mate- 
rial; and if the Tenant does not plead Non-tenure, as he might and ought, that only binds 
himſelf and thoſe that are Parties and claim under him by Eſtoppel. Econtrd ariel, 
the Iſſue ſhall be bound where he may have Execution for the Value; and it is not a ſufficient 
Counterplea of Voucher, to ſay the Voucher had nothing Tempore, &c. without adding Net 
unquam poſtea. And ſo it is of Non-tenure. Where the Tenant appears on the Return of 
the Writ of Entry, and a Recovery is then had, there the Tenant moft have the Freehold 
in him at the Return of the Writ, becauſe it is a 1 then ſuffered; but other wiſe 
where there is a Voucher over, or interpleaded, as in this Cafe; for there it is ſufflcient if he 
becomes Tenant before Judgment. And of this laſt Opinion, both as to the Counterplea of 
Poucher, Non-tenure, Sc. was Holt Ch. Juft, And he alſo held, that if the Tenant to the 
Præcipe gains a Freehold before Judgment, it is ſufficient, for it cannot be ſaid to be a Re- 
covery againſt him that had nothing; and therefore a Writ may be made good by a ſubſe- 
quent Purchaſe, and ſo may a Voucher; and it is the more reaſonable, becaufe the De- 


mandant may have a good Caule of Action though the Tenant have not the Land; for it is 


not 
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| Recoveries. 
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Tenant has the Land to render at any Time before Judgment; and the Judgment in C. B. 
was affirmed niſi cauſa. Cauſe was afterwards endeavoured to be ſhewed, ſed non allocatur: 
And then Holt Ch. Juſt. further obſerved, that the Recompence in the Cale of Common Re- 
coveries was ratio una, but non unica why they barred; for a Reverſion expectant is thereby 
barred, and yet the Recompence cannot extend to that; which (he ſaid) was a bold Advance 
in Favour of Common Recoveries. The Rule was made abſolute. 2 Salk. Lacy v. Williams. 
A Recovery is good though a Stranger that has nothing in the Land be made Tenanc 
ro the Præcipe with the Tenant in Tail; for the Recompence in Value ſhall go to him that 
Toft the Eſtate ; and being a Common Aſſurance, it ſhall be favourably expounded. Vent. 
358. Ws OE 
1 a Quare Impedit, the Plaintiff intitled himſelf to an Advowſon by a Recovery ſuffered 
by Tenant in Tail; and in Pleading the Recovery, he alledged wo to be Tenants lo the Prie- 
cipe, but did not ſhew how they became ſo, or what Conveyance was made to them by 
which it may appear they were Tenants; the Court thought it was not well pleaded, but 


gave no Judgment. 2 Mod. 7. Mod. 219. | 
If he in Reverſion ſuffers a common Recovery to divers Uſes, his Heir cannot plead that 


| his Father had nothing in the Land at the Time of the Recovery, for he is eſtopped to ſay, 


that he was not Tenant to the Præcipe; and it was a good Recovery againſt him by Eſtoppc1. 


_ Godb. 141. 4 Leon. 238. Cro. Eliz. 21. 


Tenant to the 


Præcipe. 


On producing a Common Recovery at a Trial, the Counſel on the other Side preſſed them 
to prove who was Tenant to the Præcipe at the Time of the Recovery; but the Court would 
not allow it, for it ſnall be intended a good Recovery; and if it were otherwiſe, the Proof 
ought to be made by the other Party. Cro. Fac. 455, 

By Stat. 14 G. 2. intitled, An Adt to amend the Law concerning Common Recoveries, &c. 
reciting, That whereas ſeveral Leaſes have been heretofore, and are hereafter likely to be 
made, of Honours, Caſtles, Manors, Lands, Tenements and Hereditaments, for one or 
more Life or Lives, under particular Rents thereby reſerved, and to be reſerved: And 
whereas procuring Surrendeis of ſuch Freehold Leaſes, or the Tenants thereof to join, in 
order to make Tenants to the Writs of Entry, or other Writs for ſuffering Common Reco- 
veries, frequently occaſions great Trouble, Difficulty and Expence to Tenants in Tail, and 
the ſame cannot in many Caſes be obtained, by reaſon of the Uncertainty in whom the legal 
Eſtate of Freehold under ſuch Leaſes is veſted, and alſo by reaſon of the Diſabilities and In- 
capacities of ſuch Leſſees, or Perſons claiming under them, by Means whereof Purchaſes 
and Family Settlements are often delayed, and may be in great Danger of being defeated, 


Common Re- if ſome proper Remedy be not provided: For Remedy whereof it is enacted, That all Com- 
coveries to be mon Recoveries ſuffered, or to be ſuffered in his Majeſty's Court of Common Pleas at Wejt- 


valid without 
conveying the 
Freehold. 


minſter, or in any other Court of Record in the Principality of Wales, or in any of the Coun- 
ties Palatine, or in any other Court having Juriſdiction of the ſame, of any Honours, Caſtles, 
Manors, Lands, Tenements or Hereditaments, without any Surrender or Surrenders of ſuch _ 
Leaſe or Leaſes, or without the Concurrence of, or any Conveyances or Aſſurance from ſuch 
Leſſee or Leſſees, or other Perſon or Perſons claiming under ſuch Leſlee or Leſſees, in order 
to make good Tenants to the Writs of Entry, or other Writs, whereupon ſuch Recoveries 
have been or ſhall be had or ſuffered, ſhall be as valid and effectual in Law, to all Intents 
and Purpoſes whatſoever, as if ſuch Leſſee or Leſſees, or any other Perſon or Perſons claim- 
ing under him, her or them, had conveyed, or joined in conveying, or ſhall convey, or 
Join in conveying a good Eſtate of Freehold to ſuch Perſon or Perſons as has or have been, 
or ſhall become Tenant or Tenants to ſuch Writs of Entry, or other Writs, whereupon 


- ſuch Common Recoveries have been or ſhall be ſuffered. 


Proviſo. 


Provided always that nothing in this Act contained ſhall extend, or be conſtrued to ex- 
tend, to make any Common Recoveries valid and effectual in Law, unleſs the Perſon or 
Perſons intitled to the firſt Eſtate for Life, or other greater Eſtate (in Caſe there be no ſuch 
Eſtate for Life in Being, in Reverſion or Remainder next after the Expiration of ſuch Leaſes) 
has or have, by ſome lawful Act or Means, conveyed or aſſured, or joined in conveying or 


aſſuring, or ſhall, by ſome lawful Act or Means, convey or aſſure, or join in convevirg or 


aſſuring an Eſtate for Life at the leaſt, to ſuch Perſon or Perſons as has or have been, or 
ſhall become Tenant or Tenants to the Writs of Entry, or other Writs, whereupon ſuch 


Common Recoveries have been or ſhall be ſuffered. | > 
Provided alſo that nothing in this Act contained ſhall be conſtrued to extend to prejudice 


the Eſtate of ſuch Leſſee or Leſſees, or any Perſon or Perſons claiming any Intercſt under 
ſuch Leſſee or Leſſees. | | 7 


CO Recoveries. 


30 nee of Tenant for Life hall be preſumed on a Recovery of 40 Years Standing. 
2 Stra. 1129. 

If A. be Ceſtuy que Truſt for Life, Remainder in Truſt for B. in Tail, Remainder in Fee to 
C. B. cannot bar the Remainder by offering a Recovery if there be a good Tenant to the Præ- 
cipe. Chan. Code: + 

But if there be 10 legal 7 enant to the Præcipe in order to the ſ uffering a Recovery, yet after 

a Length of Time it ſhall be preſumed that there was. Mod. Ca. in Law and Eg. 143. 
And though there be no Tenant to the Precipe, yet a Recovery i is good by way of Eſtoppel | 
agaiolt the Party that ſuffered ir, but not againſt Remainder-Men, Strangers, &c. Lu- 
cas 43. 

A Common Recovery, though defective as to a Tenant to the Precipe, will bar an equitable 
[:ſtate-tail in Truft only. 2 Vern. 132. 2 Ch. Ca. 63. 

A Recovery is good in which the Tenant to the Præcipe is made Tenant of the Freehold 

before the Return of the Summoneas ad Warrantizandum. Ld. Raym. 227, 475» 477. 


(K) of the Vouchee, 


I E. Vouckee is he whom the Tenant vouches or calls to Warranty for-the Land i in Who! 


Demand. 
A Child zn ventre ſo mere it is ſaid may be vouched in a Common Recovery, a Bill may be Child in ven- 
brought | in its Behalf, and an Injunction t to ſtay Waſte, Sc. 2 Vern. 711. tre ſa mere. 


| (L) of the Uſe of Vouchers, and the Intent of Recoveries with fingle, double, 
treble, &c. Vouchers. | 


HE Efe& of a 8 as is ſaid before, is to bar Intails, * all Remainders 

and Reverſions that ſhould take Place after Intails; and they are moſt uſually ſuffered 
either with a fg: Voucher, double Voucher, or zreble Voucher, and ſometimes witha qua- - 
druple Voucher. 

The Intent of a Common Recovery with a Angle Voucher, is to bar the Tenant and his fatent of Re: 
Heirs of fuch Eſtate-tail only which then is in him, to deſtroy the Eſtates which others have coveries with 
of any Reverſion expectant, or Remainder dependant upon the ſame; and of all Leaſes and __ Youch« 
Incumbrances derived out of ſuch Reverſions or Remainders. | 

But where the King is the Giver of an Eſtate-tail, and keeps the Reverſion in himſelf, it 
is ſaid that ſuch a Recovery againſt the Tenant in Tail will not bar the Iſſue in Tail of his 
Entry, nor diſcontinue his Eſtate, nor pluck ſuch Reverſion or Remainder out of his Ma- 

jeſty. 28 H. 8. 5. 34 H. 8. c. 20. Dyer 132. 
A Recovery with /ingle Voucher bars only ſuch Eſtate as the Tenant has in Poſſeſſion at the 
Recovery, and the Dependances thereon; as if Lands be given to A. in Tail, the Remain- 
der to the right Heirs of B. (B. being then living) and the Writ of Entry is brought againſt 
the Tenant in Tail, and he vouches over the Common Vouchee; this is a good Recovery 
and Bar to the Eſtate-tail and Remainder alſo. Co. 135. 3 Co. 59. 
hut if the Tenant in Tail be not in Poſſeſſion, or be in of another Eſtate by Diſſeiſin or 
Conveyance, Sc. as if Tenant in Tail be diſſeiſed, and then ſuffers a Recovery with ſingle 
Voucher; or the Diſſciſor makes a new Eſtate to the Tenant in Tail, and then the Tenant in 
Tail ſuffers a Recovery with ſingle Voucher; or if the Tenant in Tail makes a Feoffment in 
Fee of Land, and then takes back a new Eſtate to himſelf from the Diſcontinuee in Tail or 
in Fee, and then fuffers a Common Recovery with ſingle Voucher; by this the Eſtate in 
theſe laſt Caſes is not barred. Bid. But by double Voucher they may. 

A Recovery with double Voucher, is intended to bar the firſt Voucher and his Heirs of with double 
every ſuch Eſtate as at any Time was in him, or any of his Anceſtors, whoſe Heir he is, of Voucher. 
ſuch Eftate; and all other Perſons of ſuch Right to a Reverſion or Remainder as was there- 
upon at any Time expeCtant or dependant, and of all Leaſes, Charges and Incumbrances de- 
rived cut of any ſuch Reverſion or Remainder, and will be alſo a perpetual Bar of ſuch 
Eſtate whereof the Tenant was then ſeiſed in Reverſion or Remainder expectant or dependant . 
upon the fame. 

But by a Recovery with double Voucher, in the Caſes before where a ſingle Voucher is no 
Bur, the Eſtate tail is barred, and all Intereſts, Eſtates and Titles that the Vouchee hasatche 
Time of the Entry into the Warranty. 

And therefore where the Tenant in Tail levies a Fine, makes a Feoffment, or bar- 
gains and ſells the Land oy ONE: indented and inrolled, the Writ is brought againſt the 
. 7 | — 


— 


* 

2 [ 
+M 

# 

1 
ah 4 Fl 
1 
1 17 
—_ 10 

1 
1 

1 il 
0 . 

4 
þ 
8 
+ 

n 
4 

+ 
$ J 
8 7 

1 

3 o4 
5 
1 
1 A) 
9 8 

* 

1 
" 
+ 
8 1 
9 , 
= 
8 
I" 

8 

1 
S 1 
+ 

a 9 
E 
- 3 
7 # 
kb. J 
718 
* 1 
1 i 
2 9 
1 
1 
5 * « 
* | 
* . 
by 
A ; 
3 x] 
4 
We | - 
i 
»; 
1H} 1 
i 
1 
.185 
=_ 
Ko - 
-. . 
bw 
1 
FE 
+ s 
F * 

1 
8 

* 

* * 
3 $4 
ml 
1 
— 1 
1 
* 
: 

3 ty 

— 

. 
* 

: 

- 
"So 4 
FR "" 
1. by 
nn 
1 
$0 
877 
pF. 

* 
SED 
1K 
4 

4 

41 * 4 
3 
238 
=_ 
TY 
4; 
| ; 
i N 
*W 4 

- 4 moe 
P : 1 

* 
HH 
-443£ 
Ws 
i 4 
.< 
7M 

2 

= \ 
by” 
> 3 
7 
9 : 
ER 

1 

; 25 

1 
. FRE. 
oe - 

* 

4 
14 
=. 

< . 
+ 4 

* 
9 [4 

E 
1 
12 


2 

| 

þ 1 
: 

7 

5 

* 

5 


rere 
En 


IST TILT - 2x 4 cd 


ö 28 Conn e 2 
9 Rr — — * 
7 - —— . PA 6 
— : — —— — — 
* 8 


ä 
_— F el 


rr e . 2 — 
* * * - * - ” - = - : N oY wg — — — 


——— —ä — — ꝓ— — 


606 


Recovertes. 


With treble 
Voucher. 


Cogniſce, Feoflce or Bargainee, and he vouches the Tenant in Tail, who vouches the Com- 
mon Vouchee ; this bars the Ettare-tail, and the Remainders and Roverogh thereupon. 

So if in theſe Caſes the Conuſce, Eeoffce or Bargainee, makes a new Eſtate to the Conu- 
ſor, Fcoſlor or Bargainor, or he diſſciſes the Conuſee, Feoffte or Bargainee, and then levies a 
Fine, makes a Fcoftment, and bargains and ſells to another againſt whom the Writ of Entry 
is brovght, and he vouches the Tenant in Tail, and he vouches the Common Vouchee; by 
this Recovery the firſt and ſecond Eſtaie-tail, and all the Remainders and Reverſions depend- 
mg thereupon are barred. Co. 135. 3 Co. 59. 12 Ed. 4. 19. 10 Co. 45. | 

The Intent of a Recovery with a treble Voucher is to make a perpetual Bar of the Eſtates 
of the Tenant, and of every ſuch Eſtate of Inheritance as at any Time had been in the firſt 
or ſecond Vouchee, or any of them, or either of their Anceſtors, whoſe Heirs he or they are 
of ſuch Eſtate, and as well of every Reverſion thereupon dependant ; as allo of all Leaſes, 


Charges and Incumbrances derived out of ſuch Reverſion or Remainder. 


How theWrit 


Note; In that called a ſingle Recovery, you will find two Recoveries included : The firſt 
by the Demandant againſt the Tenant, and the ſecond by Tenant againſt the Common 
Vouchee. 

2. In that with a double Voucher you will find three Recoveries ractuded ; one for the 
Demandant againſt the Tenant, the ſecond for the Tenant againſt the Voucher, the laſt for 
that Voucher againſt the ſecond or common Vouchee. 

3. And alſo in a Recovery with a treble Voucher are included fs Recoveries: Firſt by 
the Demandant againſt the Terant, the ſecond by the Tenant againſt the firſt Voucher, (other- 
wiſe called Vouchee) the third by the firſt againſt the ſecond, and the fourth by the fecond 


againſt the Common Vouchce. 


(M) Of the A Order and Form required in Recoveries. 


T is neceſſary that every good Common Recovery be had and ſuffered in chat Order and 
Form as the Law requires, viz. that there be a Writ of Entry brought, and Appearance 

of the Tenant in fait, a Voucher, and an Appearance of the Tenant in Law the Vouchee, 
Judgment and Execution; for if there be any ſubſtantial Defect in theſe Things, the Reco- 
very may be thereby avoided by Writ of Error; but if it be only in Form, it will not hurt. 
3 Co. 3. Stat. 23 Eliz. c. 3. : 
If a Recovery be intended with , ngle Voucher, the Precipe muſt be brought againſt the Te 


nant in Tail in Poſſeſſion, and he muſt vouch the Common Vouchee. 
But if your Recovery be intended with a double Voucher, you muſt either by Fine, Feoff- 


of Entry mult ment, Bargain and Sale inrolled, or Leaſe and Releaſe, make him (you intend to be) Te- 


be brought. 


nant at the Time of the Writ ot Entry brought; for every Writ of Entry muſt always be 
brought againſt him that mult be a perfect Tenant of the Freehold of the Land demanded at 
tte Return of the Wrir, 18 K. 2. and Dyer, fol. 252. pl. 98. becauſe the Eſtate of the Te- 
nant in Tail (who is the firſt Vouchee) is barred in Reſpect of the ſuppoſed Recompence ad- 
judged over againſt the Cemmon Vouchee; for in ſtrict Law the Recompence adjudged 
over is to go in Succeſſion of the Eſtate, as the Land loſt ſhould have done; and 
then it were not Reaſon to allow the Heir Liberty to keep the Land, and alſo to have a Re- 
compence in Value, therefore he loſeth the Land, and is to truſt to the Recompence. Der 
252. 3 Co. 6. Co. 42. 0 

But in a feigned Recovery the Recompence i is but 1 imaginary, and no ſuch Thing really in 
the Caſe. | 

If there be a Fine as well as a Recovery, you muſt make bim Cogniſee to the Fi ine who i is 
to be Tenant in the Recovery, and he muſt vouch the Tenant in Tail, and in ſuch Caſe the 
Writ of Covenant for the Fine muſt bear Teſte, and be returnable bt fore the Writ of 


Entry. 


The Form of 
Recovery 
with ſingle 
Voucher. 


And if a Tenant has but an Eſtate for Life, or be Tenant in Dower, or by the curteſy of 
England, it is requiſite for the Strength-oiog of a Recovery, and ſaving his Eſtate, that he 
makes a conditional Surrender of his Eſtate to him in the Reverſion or Remainder, to the 
End he may be a preſent Tenant of the Inheritance, and then to bring the Writ of Entry 
againſt him; and after the Recovery is executed, the particular Tenant, for Breach of the 
Condition, may enter and enjoy his Term norwirhſtancing ſuch Surrender. See the 
Form of the Surrender in the Second Volume, but {ee the Stat. 14 Geo, 2. c. 20. before Mt -- 

604. 
£ Recoveries are moſtly. uſed for Aſſurances of Land in the Form whereof the Parties 
do agree, that one who is called the Demandant ſhall bring an Action real (as if he had 


good Right) — the Tenant of the Freehold of the Land, as though he hac no Right of 
8 ORF 
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Entry ro the fumes ; but after a Diſſeiſin, which Hugh Hun 7 the common Name of the ſuppoſed 
Diffeifor ) had unjuſtly made to the Demandant, Sc. and hereupon the Tenant calls to war- 
rant to him the Lands ——— (or the Common Vouchee, one of the Criers of the Court) 
which Vouchee is ſuppoſed to appear in Court, and warrant the Lands to the Tenant (or 
Defendant) whereupon the Plaintiff or Demandant claims the Lands againſt the Common 
Vouchee, who is ſuppoſed to appear and deſend his Right, and pleads, that Hugb did not 
diſſeiſe the Plaintiff or Demandanr, as by his Declaration be ſuppoſes, and puts himſelf upon 
the Country to ny it; whereupon the Demandant prays a Day to imparl, or ſpea*: to the 
| Plea; and a Day being given, the Demandant is ſuppoſed to come again into Court in pro- 
per Perſon, and the Common Vouchee then is ſuppoſed to make Default, and withdraw in 
Contempt of the Court; and thereupon Judgment is given, that the Demandant ſhall recover 

in Value againſt the Common Vouchee, Sc. and fo by this Device, grounded upon the ſtrict 
Princples of the Law, the Tenant loſeth the Land, and has nothing for it; but it is by his 
own Agreement, and for the Aſſurance of him that buys the Land, &c. 

And To it is if it be with double or treble Vouchers ; as in a double Voucher the Tenant Vito as 
callcth to Warranty the firſt Vouchee, who warranteth and calleth the Second or Common treble Vouch- 
Vouchee, who pleads to the Country, and after Imparlance and Return of the Demandant er. 
makes Default, and then Judgment for the Demandant againſt the Tenant, for the Tenant 
to recover in Value of the fiiſt Vouchee, and the firſt to recover in Value of the Second or 
Common Vouchee ; and it s in the like Manner wn treble Voucher, &c. 


(N ) Who may 2 a Common Recovery. 


'NY Perſon who is not diſabled by Law may ſuffer a Common Recovery. Such Dir. 

| abilities are either by the Common or Statute Law. 
By the Common Law Infants, Feme Coverts, Perſons attainted, and Aliens, are diſabled. 
But as to Ideots and Madmen, a Recovery ſuffered by them is vnavoidable. 

| Thoſe diſabled by Statute are for ſome particular Reaſons therein given, on Account of the 
Abuſe of Common Recoveries. | 

A Tenant in Fee-fimple may ſuffer a Common Recovery of Land, and it will bind him Tenant in 
that ſuffers it, his Heirs, and all others. | Fee ſimple. 
A Condition that a Donee in Tail ſhall not alien, is void; and therefore ſuch a Donee in Ponee in Tail 


Tail may, notwithſtanding ſuch Condition, by Recovery bar it. 9 Co. 127. on Condition. 


By a Settlement A. was made Tenant for Lite, Remainder to the Heirs of his Body by his Tenant in 
Wite, and in the ſame Deed A. covenanted not to ſuffer a Common Recovery, but that the Tail contrary 
Lands ſhall be erjoyed according to theſe Limitations, A. ſuffered a Recovery, and then to his Cove- 
deviſed the Lands; this Recovery was held good to bind the Aſſets; but A. being Tenant *. 

in Tail, and as ſuch having a Power to luffer a ane, the Land deviſed ſhall not be af 

fected. Wil. 104, 2 Vern. 635. 

It Tenant in Tail makes a Mortgage, « or confeliia a Judgment, Sc. and after ſuffers 9 * 
Common Recovery, the Recovery ſhall enure to make good all his precedent Acts and In- Tail, Mort- 
cumbrances. Chan. Ca. 120. _ Lagor or Cog- 

It a Mortgagee ſuffers a Recovery, it will not bar the Mortgagor but if the Mortgagor *ir, Ge. 
be a Party to the Recovery, it will be good. Cro. Fac. 592, 593. Mortgage, 

A Common Recovery, ſuffered by Ceftuy que Ti ruſt of an Aae dl has the ſame Effect C:fuy que 
in Equity to bar the Intail and Remainders, as it would have at Law in Caſe he had the Tra. 
 kgal Eſtate in him. 1 Vern. 13, 440. 2 Vern. 132. 2 Chan. Ca. 71. 2 Vent. 350. 
| Wil. 
If 7 be Ceſtuy que 7. ruſt for Life, Remainder in Truſt for B. in Tail, Remainder in Fee to 
C. B. cannot bar the Remainder by ſuffering a Recovery if there be a good Tenant to the 
Præcipe. 2 Chan. Ca. 64. 

Where a Cæſtuy que Truſt i in Tail brings a Bill againſt the Truſtees to the Intent they ſnould 
join in a Recovery, this is not proper; but it is proper to pray that the Truſtees may con- 
vey the Premifles to Ceſtuy que Truſt in Tail, who may then ſuffer a Recovery; though if 
the Truſlees are alſo Truttees for any Annuity ſubſiſting, they are not compellable to Part 
with the legal Eſtate out of them to the Ceftuy que Truft in Tail. 2 Wil. 134. 
la a Marriage Settlement the Huſband was made Tenant for ninety-nine Years, if he ſo Infant 
long lived, Remainder to Truſtees during the Life of the Huſband, &c. Remainder to the Truſtee, 
firſt and other Sons by the Marriage in Tail Male, Remainder to the firſt and other Sons by 
any other Wife, Remainder over; a Son was born and of Age; the Wife died, and there 
were go other Sons by a ſubſequent Marriage; the Truſt for preſerving contingent Remain- 
ders deſcended to an Infant: A Court of Equity will, if it be for the Benefit of the Family, 
decree the lofant Truſtee to join in a Recovery. | 1 


= * 
9 _—_— RYE! 
N . **. — "XS aw -— v4 
< , = = ant Do. 
"a EY + * o <XW N * 
" 


4322 
14 2 
1 
I 5 
7 
Ln 
5” * 
[FM 
34 
2 
1 
3F 
* 
4 

bt 
FM. 
&} 
* 
4 
7. 

N 


- 
th 


ones 


r 


Fn), 


r 
r 


— 


— — eren 
25 ow ork 8 22 1 
— N at 2 — 8 


ns MED». 


UP Wa nrogs whore 


— ee en — ee eee eee eta eee ee EE 
x E 2 n —— 


n 


— — — . 
* —— ek. — 
L. * _—_— 
Mx — —— nn SASSO>— . ˙ ⁰•ĩꝛ OE TE er no er IS rn i000 
* — —— — 1 8 
- * SC 


"4 
: 
1 
# 
: 
i 
| 
: 
n 
4 
4 
i 
, 


_— — — 
* — 1 


0 8 


"Recoveries. 


Infant, 


If an Infant T enant appears by his Guardian either as ; Defendant or Vouchee, % hall be 
bound as well as one of full Age; and if the Guardian fein- plead, or miſpleads, the ue 
has a good Action againſt him. 958 

Where an Infant comes in Perſon as Vouchee, Error lies not after full Age, becauſe it 
muſt be tried by Inſpection, which cannot be after full Age. | | 

And if he appears by Attorney, and ſuffers a Common Recovery, then it ſhall be reverſed 
for Error; aliter per Guardian. Sid. 321. 2 Keb. 14. Mod. 48. Style 248. 4 ag 

Recovery againſt an Infant who appears by 2 2 and vouches over, is not erroneous. 
Earl of Newport and Sir H. Midway's Caſe, 6 Co. 4 

A, Tenant in Tail, Remainder to B. in Fee. A. ſoid the Land to J. S. and his Heirs, and 
for Aſſurance made a Feoffment in Fee, and levied a Fine to J. S. to the Uſe of J. . 
and his Heirs: By the Indenture of Bargain and Sale A. covenanted to make ſuch further 
Aſſurance within two Years as the ſaid F. S. or his Heirs, or their Counſel ſhould adviſe ; 
before any Aſſurance made J. S. died, his Son and Heir within Age; it was deviſed that for 
ſuch further Aſſurance and cutting off the Re -mainder, a Common Recovery ſhould be ſuffer- 
ed in which the ſaid Infant ſhould be "Tenant to the Præcipe, and ſhould vouch the Vendor; 
and that the ſaid Recovery ſhould be to the ſaid Infant and his Heirs. After ſome Doubt 
upon the Appearance of a good and ſufficient Guardian for the Inſant, the Recovery paſſed. 
Leon. No 29. 6. 

The King, by Letter under his Privy Signet and Sign Manual, ſignified to Lord Hebart 


and his Fellow Juſtices of C. B. that he was petitioned by Mountzoy Blunt, under the Age of 


Huſband and 
Wife. 


twenty-one Years, and by his Friends, Kindred and Feoffees, inio whoſe Cuſtody the late 
Earl of Devonſhire did commit his Eſtate in Truſt, that he might be admitted to ſuffer a Re- 
covery of his Manor of . for Pay ment of Debts, Ge. Says Lord Hor bart, Though we did 
never hold ſuch Recovery unlawful, or void in Law, yet we have refuſed many Motions of 
that Kind, as holding it very inconvenient ; but Conveniency i is diſcerned by Circumſtances : 
Whereupon I (faid his Lordſhip) ſent for the young Gentleman, and ſecretly examined him, 
and he being eighteen Years of Age, ſatisfied me that he conceived it neceſſary for his Eſtate; 
and I called the Earl of Southampton, Lor Davers, .and Mr. Wakeman, the Perſons to whom 


his Eſtate was committed in Truſt ; they all confeſſed it was neceſſary, and the Recovery | 


was paſſed openly at the Bar againſt M. Blunt in Perſon, and the faid Earl, Lord, and J/Vakte- 
man, were admitted his Guardians. Hob. 1 96. 

Sir Jobu St. Alban being of the Age of nineteen, his Siſter (who was next in Reinalzider, 
and alſo his Heir) having married one of his Footmen, he petitioned the Kirg for Leave to 
ſuffer a Recovery, who referred it to the Judges of C. B. before whom ſeveral Precedents of 
ſuch Recoveries, ſuffered by Privy Seals, were cited, viz. one Bivarny, 1 June 10 Car. 1. 
one Young, 23 Novem. 11 Car. 1. another 13 Car. 1. another 14 Car. 1. another 1 Jac. 2. 

and two others, 2 Jac. 2. and another by Jehn the Son of Sir John Croke, 10 Car. 2. But 
the Judges Serve that ſeven of theſe Petitions were by Fathers upon the Marriage of their 


Sons, and an equal Recompence given; whereas here was neither Father nor Marriage to 


induce this Recovery, and ſaid, that this Ma itter had been carried too far alkeady, and there- 
fore diſallowed it. 2 Salk. 567. 

See of Infant Feme Covert, polt: 

A Common Recovery ſuffered by a Feme Covert Ji with her Hubard is good, and 
will bind them, their Heirs and all others; but if ſhe be an Ifant, and appears as Vouchee 
by her Attorney, this Recovery will not bind her. 10 Co. 43. Plow. 515. Bridgm. Rep. | 


69, 70, 71. 


And in Paſ. 8 I. 3. Stokes and Oliver, a Common) [Recwbery ſuffered by an Infant bene 
Covert was reverſed for Error; and the Error aſſigned was, that ſhe being Youchee and under 
Age, had appeared by Attorney; and it was ſaid, that if ſhe had vouched in Perſon or by 
Guardian, it ſhould not have been reverſed for Error aſter full Age, becauſe a Guardian is 
made by the Court, who will not admit of any one but ſuch. as (hall be anſwerable for the 
Loſs the Infant may ſuftain through his Default: But an Attorney is made by the Party, 
and an Infant is not ſuppoſed to have Diſcretion enough to chuſe an Attorney who will be 
faithful to him; and therefore ſhe having appeared by Attorney and ſuffered a Recovery, it 
ſhall be reverſed for the ſame after ſhe comes of Age, becauſe it ſhall be tried by the Coun- 
try, whether the Warrant of Attorney was made when under Age or not. Neither can the 
Husband, though of full Age, make an Attorney for himſelf and his Wife who is under Age, 
ſo as to bind the Inheritance of the Wife : But ſhe being the Principal, muſt be barred by 
her own Act, and therefore muſt appear in Court in fuch Manner as the Law has directed, 
by Reaſon of her Infancy. And it may be a Queſtion, whether ſhe can be barred by any 
Act of her own beſides that of a Fine; for ſhe is not examined in a Common Recovery, but 


ſkeis in a Fine. But this is not like the Cafe of a Fi ine levied by an Infant, for that cannot be 


x | | reverſed | 
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reverſed but by the toſs himſelf during his N For it being the Act of the Court to 


ſuffer ſuch a one to levy a Fine, the Court muſt therefore reform the ſame by Inſpection, 
which cannot be after full Age. 5 Mod. 209, 2 10. 


See more of Infants, ante. 

Baron and Feme are Tenants, and vouch the Common Vouchee; the Feme was an Infant 
and appeared in Perſon, and not by Guardian; therefore it was reverſed. Cro. Elia. 321. 

If there be Tenant for Life, Remainder to the Huſband and Wife and their Heirs, and the 


Huſband and Wife ſuffer a dat & being vouched by the Tenant for Life: this ſhall 
bind the Wife. Style 320. 


Where Huſband has Land wherein his Wife has a Jointure, or to which he may have 


Title of Dower after his Death, and the Writ of Entry is brought againſt them both, and 
they vouch the Common Vouchee, and ſoa Recovery is had, this Recovery will bar them 
both; but not if againſt the Huſband alone, for i in that Cafe ſhe may falſify and avoid iT 


after his Death. Plow. 514. 3 Co. 5. 

A Recovery cannot be ſuffered to bar an Intail, where there is an Eſtate for Life in Join- 
ture, without the Feme joins therein. 5 Mod. 210, 211. 

If a Woman who has an Eſtate in Dower, for Liſe, or in Tail jointly with her Huſband, 
or only to herſelf, or to her Uſe, in any Lands, &c. of the Inheritance or Purchaſe of her 
Huſband, or given to the Huſband and Wife by the Huſband's Anceſtors, or any ſeiſed to 
the Uſe of the Huſband or his Anceſtors, do, after the Huſband's Death, ſole, or with an- 
other Huiband, ſuffer a Recovery of ir, it hall be void; and he to whom the Land ought 
to belong after the Death of the ſaid Woman, may enter as if the Woman was dead; and 
yet if in this Caſe ſhe does it with the Conſent of the next Heir, or ſhall join with him, it is 
a good Recovery ; or if a Writ be brought againſt her, and ſhe vouches the Heir in Tail, 


and ſo the Recovery is had. Sa“. 11 H. 7, 20. 3 Co. 51, 59, 60. 


Where Lands are given 1% Huſband and Wife, and the Heirs of the Body of the Wife ; or to 


the Wife, and the Heirs of her Body, and the Writ of Entry is brought againſt the Huſband 


and Wife, and they vouch the Common Vouchee; this is a good Recovery, and will bar 


the Eſtates of the Huſband and Wite, and of them in Remainder and Reverſion expectant 


thereupon. 
If Land be given to Huſband and Wi ife, and the Heirs of the Body of the Huſband, the Re- 
mainder over, and the Huſband alone ſuffers a Common RACE, ; this is no Bar to the 


Remainder. 3 Co. 5. 


If the Hu;band be Tenant in T ail, the Remainder to the W; ;fe i in 7 ail, and he ſuffers a Com- 
mon Recovery of the Land, ſhe is barred. 


But if Land be given to two others, and the Heirs of the Body of one of them, the Re- 


mainder over to a "Stranger, and the Writ of Entry is brought againſt one of them, and he 


he vouches the Common Vouchee, and ſo a Recovery is had; this Recovery is good, and bars 


all the Eftates for = Half of the Lands; but between Huſband and Wife there are no 


| Moieties. 3 Co. 5,6 


Where an Eftare i is to the Huſband and his Wife for Life, Remainder to his Heirs Male on 


the Wife begotten ;z the Huſband cannot dock this Eſtate by a Recovery during his Wife's 


Life. 2 Salk. 568. 
If the Huſband and Wife be Jointenants of an Eſtate in Fee: ſimple or Fee- tail of Land be- 


fore Coverture, and the Huſband alone ſuffers a Recovery of it; this is good for a Moiety. 
And it Huſband and Wife be Jointenants after the Coverture, and then they ſuffer a Re- 


| covery together ; this will bind them. 


And if they be Jointenants for Life, the Remainder to the Heirs of the Huſband, and 
they ſuffer a Recovery of it; this is no Bar to the Iſſue of any Part of the Land. Moor 350. 
Perſons attainted are diſabled to ſuffer Recoveries; and therefore, 


If Tenant in Tail be attainted, and Office found, the Land granted to A. who ſells it to Attaiader. 


B. who ſuffers a Common Recovery, and therein vouches Tenant in Tail, the Remainders 
are not barred. Godb. 218. But Allen in 1 Keb. 30. contra arguendo, 1 Keb. 398. But not- 
withſtanding the Opinion in Gedb. yet it ſeems there is ſuch a Scintilla Juris in the Tenant in 
Tail after Attainder, that by a Common Recovery he may bar the Ifſue, Revetſions and 
Remainders, if there be a good Tenant to the Præcipe; for if the King pardons the Party 
and reftores the Land, though the Attainder is in Force, he may bar the Intail. 

Aliens are allo diſabled to ſuffer Recoveries. 

If an Alien be Tenant in Tail, the Eftate-tail is good, but not deſcendible to | his Iſſue. 


| 905 135. 


But if Lands are given to an Alien in Tail, Remainder to C. in Fee, and the Alien ſuffers 


a Common Recovery, and after an Office is found, the Recovery bars C. and the King has 


a good Fee; for till Office he was ſeiſed, and there was a good Tenant to the © Godb. 


102. Ney 137. 1 | 
Vor. I. | 7Q Beſides 


Aliens, 
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Recovertes. 


King. 


Tdeots and 


Lunaticks. 


Of what 


Things Entry 


may be. 


Beſides the before-alcationcd 3 and legal Diſabilities, Cs. Decency anc Far 
Ordet prevents fome from ſuffering Recoveries ; and therefore, 

The King cannot ſuffer a Common Recovery, for if he does, he muſt be Tenant or. 
Vouchee; and in both Caſes the Demandant muſt count againſt him; which the Law does 
not ſuffer, fo he cannot come in as Tenant by Receipt ; but if the Party has any Warranty, 
he may pray him in Aid. Cro. Elix. 96, 97. | 

But a Recovery ſuffered by an Ideet or Madman is anavoidable, becauſe the Law has = 
great Regard to Matters of Record; as is manifeſt in 2 And. 163. where a Fine levied by an 
Ideot à Nativitate was held good, for both the Ideot and his Heirs are eſtopped to ſay he 
was an Ideot; and the Court would rather judge the Office void, than bring this Jada} | 
Aci in Queſtion, or the Judgment of the Court that accepted the Fine. 


( a Of what Things a Writ of Entry may be brought, i. e. of what a Common | 
Recovery may be ſuffered, and what it will bar. 


N every good Common Recovery it is requiſite that there be Land demanded as the Mat- 

ter,, and that the Thing be demandable. 

And for this it is to be known, that of ſuch Things and by ſuch Names as a Writ of 
Covenant for the levying of a Fine may be had, a Writ of Entry for the ſuffering of a Re- 
covery may be had, ſave only it may not be de foſſato, ſtagno, piſcaria, un' carucat* terre, 
eftoveriis, homag*, fidelitar „ de ſervitiis faciendis, de bovata mariſci, de ſelion terre, de gardino, 
cottagio, crofto, virgata terre, fodina mineræ, mercatu, nec de ſuperiori camera; and yet of 
ſome of theſe alfo it may be by other Names. 

But a Common Recovery may be of an Honour, INand, Barony, Caſtle, Meſſuage, Cur- 
tilage, Dovehouſe, Land, Meadow, Paſture, Underwood, Chapel, River, County, Warren, 
Rectory, View of Frankpledge, Waif, Eftray, Felon's Goods, Deodands, F urze, Heath, 
Moor, Tithes, Sc. 

Alſo a Recovery may be had of a Rent, Common, Advowſon, Franchiſes, ml the like, but 
not of any Annuity. Dot. & Stud. 52. 5 Co. 40, 41. 2 Weſt. Tit. Recovery. | 

A Pracipe for a Writ of Entry is a e quod reddat. 

A Præcipe quod reddat lies of | 

One Acre of Land. | 

Land covered with Water, or an Acre of Land. 12 2 7. 1. 4. 

A Water-Pit. 10 E. 3. and 14 E. 3. 842. F. N. B. 191. 

A Ferry. F. N. B. 191. | 

A Bailiwick. 34 Ed. 4. 423. 

An Office. 27 H. 8. 12. | | 

The Advowſon of a Church (vide infra) or fourth Part of Tithes. Dy. 84. pl. 83. 

A certain Parcel of Land. Dyer 84. pl. 83. 5 

The Wardſ/hip of Lands and Heirs, or the — of Lands. Regiſt. 161. 22 ZE. 3. 29. 

It alſo lies of all Manner of Eccleſiaſtical or Spiritual Profits; as of 

A Rectory, Vicarage, Portions, Penſtons, Tithes, &c. Per Stat. 32 H. g. c. 7. 

All and all Manner of Tithes, Great, Mixt and Small, within the Vill or Hamlet of B. 


in the Pariſh of A. whereſoever growing, happening, and annually accruing, c. Thel. lib. 8. 
c. 9. §. 2 


A Torch Part of the Tithes and Oblations of the Church of S. P. &c. 16 Ed. 6 
A certain Portion of Tithes or Land, not ſhewing _ much. 1 H. 4. 1. Dyer 84. V. 83, 
$4, 85, 86. | | 

In old Time, of a Hide of Land; per — 

A Plough Land. 4 Ed. 3. 161. | 

An Ox-Gang of Land. 6 Ed. 3. ggr. 

Six Feet of Land in Length and four in Breadth. 14 A. 13. 
It alſo lies of . 
A Toft and Site of a Mill. 14 Ed. 3. 8 
The Hundred of C. and Bailiwick of B. 34 Ed. 1. 3 Ed. 3. 
The Paſture of ſix Oxen. 3 Ed. 3. 23. 4 Ed. 2 


A Rood of Land. 3 Ed. 8. 
An Advowſon. 34 24 I. 4 Rep. 74. But note, That this muſt be underſtood an Ad- | 


vowſon appendant to a Manor; for how can it be of an Advowſon in Grofs, ſince the Parſon 
has the Freehold ; and therefore it ought not to be by Writ of Entry in le Poft, but by Writ 
of Droit de Advowſon ; which has been and now is the Practice. 


A certain Portion of Land. 11 H. 4. 40. 5 H. 7.9. 
A Moiety of one Rod of Land. 45 Ed. 3. 


A Shop. Regiſt, 3. RN; 
Four 


Ch. 6. . 5. 


AXNecoveries. 
Four Acres of Alderwood. 1 .. 13. Fa 
Turbary, by the Name of Moor. 1 Ed. 3. 387: 


And it lies in a Town and not in a Hamlet. 8 Ed. 3. 55. 7 Ed. 3. 9. . 
If a Man has a Moiety or third Part of Lands, agd ſuffers a Common Recovery of the Moiety, chird 


Whole, the Moiety or third Part paſſes, and ſhall be to ſuch Uſes as are declared by the Part. 
Common Recovery. 55 | 


So if Lands be given to two and the Heirs of their Bodies, Remainders in Tail, and one 


| ſuffers a Recovery of the Whole; the Tenant as well as the Vouchee may by Pleading abate 


the Writ: But if the Writ be admitted good, the Moiety well paſſes to ſuch Uſes as are 
declared by the Deed that leads the Uſes of the Common Recovery, and the Jointure is 


ſevered. 3 Co. 3. | | | | 
So if one ſeiſed of a third Part of Land bargains and ſells a Moiety, and a Common Re- 


covery is had of a Moiety ; this is a good Recovery of an intire Third, and not of a Moiety 


of a third Part. Cro. Car. 110. | 
A Condition that runs with the Land cannot be barred by a Common Recovery; aliter Condition. 


of a Condition Collateral. 2 Salk. 570. 


Al. ſeiſed in Fee of the Manors of B. and C. deviſed them to E. for Life, and if E. ſhould Contingent 


have Iſſue Male, then to ſuch Iſſue Male and his Heirs for ever; but if E. ſhould have no Eſtates limited 


Iſſue Male, the Manor of B. to J. S. in Fee, and that of C. to J. N. in Fee; E. ſuffered *'** 


a Recovery of theſe Manors; this barred the contingent Eftates limited to J. S. and 7. N. 


Will. 509. ; 8 | 
A Recovery may be of a Rent de novo; and therefore if one grants a Rent in Tail to B. Rent 4 ae. 
Remainder to C. in Tail, by a Common Recovery, the Remainder to C. may be barred. 


Sid. 285: 2 Keb. 55. | | | 
But if one grants a Rent in Tail to B. who ſuffers a Common Recovery to the Uſe of 


C. and his Heirs; B. dies without Iſſue, the Rent is determined, becauſe by the Common 


| Recovery the Rent cannot be enlarged to the manifeſt Prejudice of the Tertenant, and the 


Recovery cannot give the Rent a longer Continuance than the Grantor gave it, 2 Zutw. 


1225. | | | 
A reputed Manor may paſs by a Common Recovery. Lev. 28. Reputed Ma- 
So may Lands within a Liberty; as, | a, 
If S. and C. be two adjacent Towns, and a Tenant in Tail of Lands in both Towns being 
within the Liberty of S. ſuffers a Common Recovery of Lands in both Towns, but the Re- 
cord is only in the Town of S. and Liberties thereof, yet it is good to paſs the Lands in C. 
2 Vent. 32. | | | <A 5 | 
Truſt-Eftate. 


A Recovery may be had of a Truſt-Eſtate ; as, 5 

If Ceſtuy que Truſt in Tail is in Poſſeſſion with Remainders over, under the Truſtees, who 
have the legal Eſtate, and ſuffers a Common Recovery; though there be no good Tenant 
to the Præcipe, yet the Recovery will bar both the Eſtate- tail and Remainder and Reverſion. 


2 Cban. Rep. 63, 79. 


(they being in the Eye of the Law only Tenancies at Will, ſecundum conſuetud' manerii, and 


Common Recoveries are not ſuffered in the Court of Common Pleas of Copyhold Eſtates . 
C6, 


in their Inſtitution only impleadable in the Lord's Court). 
Lord Coke is of Opinion, that Copyholds could not be intailed without a Cuſtom co-ope- 


rating with the Statutes. 3 Co. 8. 


But Lord Hale was of the contrary Opinion, 3 Lev. 327. which ſeems the better Opinion, 
becauſe the Copyholder of Inheritance has Power by Surrender to make any Eſtate. 
A Copyholder cannot make any Tenant to the Precipe but by Surrender ; therefore the 
way to ſuffer a Common Recovery of a Copyhold intailed is either, 
1. By committing @ Forfeiture by Cuſtom; as, 5 : 
If V. S. being Tenant in Tail of a Copyhold, makes a voluntary Leaſe for twenty-one 
Years without the Lord's Licence, which Leaſe is preſented at the next Court, and the 
Lands ſeized into the Lord's Hands, and W. S. appointed the Forfeiture to be to the Uſe 
of A. S. and his Heirs, and a Cuſtom is found that theſe Forfeitures were uſed to bar Intails, 


and held good. See 2 Sand. 422. | | 
Of if Tenant in Tail, by Cuſtom, commits a Forfeiture, and then the Lord makes three 


Proclamations, and ſeizes the Copyhold, and then grants it to the Copyholder and his Heirs. 


Or if Tenant in Tail, by other Cuſtom, makes a Surrender to the Purchaſor and his 


Heirs, and the Purchaſor commits a Forfeiture, on which the Lord ſeizes, and on the 


Proclamations made the Eſtate-tail and Remainders are barred. Sid. 315. Keb. 752, 


2 Keb. 127: ES | | 
But where there is none of theſe Cuſtoms, then the way to bar the Eſtate-tail is, 


2 2. By 
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2. By Surrender made by the Tenant in Tail of the © Coppa Eſtate to ET IR Perſon to 
make him Tenant to the Præcipe, i. e. to a Plaint, who is admitted, and then a, Plaint in 
the Nature of a Writ of Entry in le poft is brought againſt him, who vouches the Tenanr ; in 
Tail, and he the Common Vouchee, and fo a Recovery is had; ; and then the Recoverer ſur- 
renders to the Uſe of the Tenant in Tail and his Heirs, who i is admitted accordingly, and 
thereby the Eſtate- tail and Remainders are barred. Vide Co. Ent. 206, 207. Pl. 10. 
Antient De- A Common Recovery of Lands in Antient Demeſne is good and in Force till reverſed by 
meſne Lands. the Lord by Writ or Diſceit. 4 Leon. 123. See 1047, 1048. 
Place known. A Common Recovery may be of Lands in a Place known, though it be Mice a Vill 
| nor Hamlet, as well as a Fine may be of Lands in a Lieu Conus, 2 Mod. 4 
Incidents, ap- Every Thing as incident, appendant and appurtenant, paſſes by a Common Recovery as 
pendants, ard jn other Common Conveyances. 6 Co. 67. | 
Appurtenants. ang the Acres mentioned in Common Recoveries are computed RA EE to the Cuſtom _ 
of the County, and not ſtrictly according to the Sat. de terris. menſurandis. 6 Co. 67. Vide 
6 Co. 66, 67. Cro. Car. 308. Cro. Eliz. 52. Lev. 28. Keb. 592. | 


(O0) Of what 7 bings a Writ of Entry does not lis. 


Præcipe quod reddat lies not of a Ditch, nor of a Pool, nor of a'F iſhery. 8 E. 3. 38 1. 
A Nor of an Advowſon of Tithes of one Plough (or Wain) Land. Kall. 29. 

Nor Common of Paſture. 27 H. 8. 12 | 

Nor of Eftovers. 2 Ed. g. N 

Nor of Homage of Fealty, nor of Services to be done. 6 . 2 

It lieth not of an Oxgang of Marſh Land. 13 E. 3. 3. 

Nor of a Selion of Land, d. 1. for the Incertainty, becauſe a Selion is a Parcel of Land, 
ſometimes containing an Acre, ſometimes more and ſometimes leſs,-.:;, - 

Ic lieth not of a Garden, Cottage or Croft. 14 Aſſ. 1 3. 8 H. 8. 3. 22 E. 4. 73. 

A Rod of Land. 41, 43, 13 E. 3. 5 

A Quarry, a Mine, a Market. 13 E. 3. For they lie not in Demefne, but in de nor 


of an upper Chamber. 3 H. 6. 1. 2 Weſt. mb. 77. D. | 
It lies not of an Annuity, nor of a Tenement, but it muſt be of Houſes and a certain 


Quantity of Acres. Moor 933. 

A Writ of Entry ovght not to contain one and the ſame Thing twice; 1 as a Meduage and 
an Houſe, Parcel of the ſame Meſſuage. 3 Ed. 4. 28. 46 Ed. 3. 26, 

Nor to name a Town and an Hamlet within the ſame Town. 22 Ed. 3. 14. 41 Za. 3. 
2. N. 77. . 

But the Practice is now. otherwiſe as to this, and ſome other of * Things before; men- 
tioned. as you may obſerve before, that a Præcipe quod reddat is ſaid not to lie of a Fiſhery, 
vers, nor of a Garden, nor of Common of Paſture ; but the Uſe is otherwiſe ; and 
though it may be meant that a Præcipe lies not of one of thoſe Things ſingly alone, as of 
a Common; yet being joined and expreſſed with other Things, it ay well 15 4 and is every 


Day's Practice. 


() Rules to be obſerved in placing Particulars ina Writ ef Entry. 


2 i H E more worthy Things muſt be placed before the Things leſs UE as a 
: Caſtle before a Manor, a Manor betore a Meſſuage, a Meſſuage before a Toft or 
Mill, Sc. 
2. Things General muſt be put before Things Special; as Lands being the General. or 
Genus to Meadow, Paſture, Sc. is placed before Meadow, Gc. 
3. Intire or whole Things are to be put before Parts; as one Meſſuage, and the Moiety 
of one Meſſuage, c. 
For the more orderly and formal placing of Particulars in a Writ, obſerve this Method : 
The Manors of B. and S. with the Appurtenances, and two Meſſnages, one Shop, one Toft, 
one Mill, one Dovebouſe, two Gardens, twenty Acres of Land, ten Acres of Meagow, five Acres 
of Paſture, fix Acres of Wood, one Hundred Acres of Furze and Heath, ane Hungred Acres of 
Moor, one Hundred Acres of Ruſby Ground, len Acres of Marſh, ten Acres of Alderweed, ten 
Acres of Broom, five Acres of Land covered with Water, twenty Pounds two Shillings one Penny 
one Half-penny and one Farthing Rent, and the Rent of one Pair of Gili Spurs, ten Capons, 
two Cocks, two Hens, five Pounds of Pepper, three of Mace and Cloves, and one Pound of Cumin, 
Common of Paſture for all Kinds of Cattle, View of Frankpledge, free Narren, free Fiſbery, Li- 


berly of £4 ha = * Fairs and Markets, Toll, Stallage and FOR: the Chattels of Felons, - 
Fugi- 


>. 1 I IQ 45 


Ch. 6. $. 5. . Necoveries. 


613 


Fugitives, Outlaws, and thoſe that are put in Exigent, Deodands, Cbatiels waived and ſtrayed, 
with the Appurtenances in B. A. S. N. and B. and alſo the Rectories of B. and S. with the Ap- 
purienances, and all and all Manner of Tithes to the ſame Reckories belonging and appertaining, 


and alſo the Advowſon of the Church of N. and B. and the Advowſon of the Vicarage of the 


Church of H. and in which, &c. 


The Honour of A. with the Appurtenances. | The Scite of the late Monaſtery of F. with 
The Caſtle of B. with the Appurtenances. | the Appurtenances. | 
The Borough of C. with the Appurtenances. | Meadow. | | 


The Hundred of D. with the Appurtenances. | Paſture. 


The Manor of E. with the Appurtenances. Wood. 


The Foreſt of F. with the Appurtenances. | Furze' and Heath. 
The Chaſe of G. with the Appurtenances, | A Moor. 


The Scite of the Manor of H. with the Ap- | Ruſhy Ground. 


purtenances. Broomy Ground. 


Land covered with Water. | | Marſh Land. 


Common of Paſture for all Sorts of Cattle. {| Alderwood. 

Ten Shillings Rent. 3 

The Rent of two Cocks, two Hens, one | A Dovehouſe. 
Pound of Pepper, &c. < A Shambles. 


A Meſluage. | A Garden. 
A Shop. Land. 
A Cellar. A free Fiſhery. 
A Toft. | A free Warren. 
One Wharf. | | - | The Liberty of Foldage. 
One Key. A Salt-Pir. 


A Fair and Market with the Appurtenances. | A Bullary of Salt Water. 
The View of Frankpledge with the Appur- | The Advowſon of the Church of B. 


tenances. | The Advowſon of the Vicarage of the Church 


The Chattels of Felons, Outlaws, and Perſons | of C. 


put in Exigent, Chattels waived and ſtrayed, | A Ferry or Paſſage over the River Thames. 
Deodands. | Three Parts of one Meſſuage. 

The Rectory of B. with the Appurtenances, | A Moiety of one Meſſuage. 
and all and all Manner of Tithes whatſo- | A Moiety of one Meſſuage, Common of Paſ- 
ever to the ſame Rectory belonging and ap- ture to all the Parts aforeſaid, as alſo a 
pertainingg | | Moiety and third Part of Common. 


(O) Eu to ſuffer Recoveries, 


F the Parties live in London, or ſo near it that they can appear in Perſon in Court, it 


is much the eaſieſt and cheapeſt way; but ſometimes they either will not or cannot ap- 
pear in Perſon, and then they appear and ſuffer the Recovery by Attorney: Of both which 
in order. | | 1 | | | | 


Firſt, Of ſuffering a Recovery by the Parties in open Court. 


Draw your Præcipe upon a Piece of Paper, wherein muſt be named the Demandant and 


the Tenant, the Quantity of Land, and what Nature, how many Acres, what Manors, 
Mieſſuages, Sc. and in what Place or Places they lie. | | 


See the Form in tbe Second Volume, Tit. Recoveries, 

Next you may carry it to the Curſitor of that County where the Lands lie, for a Writ of 
Entry, But note; It is the common Uſe to paſs a Recovery at the Bar before a Writ of 
Entry is ſued out; therefore having drawn your Præcipe, then enter it upon the Prothono- 
tary's Remembrance-Roll, and put the Voucher or Vouchers Names in the Margin, | 
Upon this Remembrance, after the Præcipe, enter the Return and Teſte of the Writ of 
Entry. | SN | 

But the Recovery may fer Diſpatch be paſſed firſt at the Bar, which is the common 


Practice. | 
Therefore having entered your Præcipe on the Remembrance, (or it is common to enter 
it afterwards) and having your Tenant and Vouchers ready at the Bar, the Court being at 
| Leiſure, the Method uſed to be to deliver the Remembrance on which your Præcipe is 

entered (which Remembrances were always brought to the Hall in the Term Time) to one 
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of the Serjeants at the Bar, having your Clients ready; but the Demandant needs not to ap ap- 
pear, only the Tenant and Voucher. | 

If your Client be a Noble man, you mvft place him in the Middle of the Bar between the 
King's Serjeants, or the two other eldeſt Serjeants in their Abſence. _ | 

Your Præcipe being delivered, the Serjeants will plead, and ſoon diſpatch your Buſineſs. 
Tf the Recovery be with ſingle Voucher three Serjeants _ it; one for the Demandant, | 
one for the Tenant, and the third for the Vouchee. | 

If with a double Voucher, then four Serjeants. 

If with a treble Voucher, then five Serjeants. 

Every Serjeant's Fee is ſaid to be 3s. 4d. out of which each Serjeant allows to the Clerk 
that ſues our the Recovery 15. 4 d. ſo that you pay them only 25. a-piece. 

But the moſt modern Way is to deliver the Præcipe to one of the Serjeants Clerk, to 


whom you pay, 


„ 
If it be with a ſingle Vouchee 8 1 8 
With a double Vouchee, 0 8 8 
With a treble Vouchee, | | o 10 0 
V'ith a quadruple Vouchee, 0 42. 0 
And it the Tenant appears by Attorney, | oO. 4 © more 


The Tenant appearing perſonally, ſome of the Serjeants at the Bar will repeat the Count, | 
and Prayer of an Imparlance. | 

Then give the Præcipe to one of the Criers of the Court, who will carry it to the Secon- 
dary, to Shom you pay 4s. 6d. and 23. more if it be by Warrant of Attorney, and he 
marks the Præcipe thus: At Bar. And it is uſual to give the Crier 64. 

After the Præcipe is paſſed at Bar, make a Copy of it for the Curſitor to make out the 
Writ of Entry by. | 

And as to entring it on the Remembrance. Roll, that may be done when you paſs. the 
Exemplification at the Prothonotary's Office. | 

The Manner of the Serjeant's Pleading in a Recavery with a ſingle Voucher is thus: The 
Serjeant, who has the Remembrancer, (or Præcipe) will aſk which is the Tenant, and cauſe 
him to ſtand up, as alſo the Vouchers, to the Intent they may be ſhewn to the Court; then 
the Judge will aſk, who knows the Parties? which you or ſome other will anſwer, you 
know them to be fuch Parties; left there ſhould be Fraud in it, as there has been formerly, 
where the Huſband brought in another Woman a Stranger, ſaying ſhe was his Wife, and 
ſuffered a Recovery of his Wife's Land to cut off her Eſtate without her Conſent. > IR 

And note, That Rol Chief Juftice ſaid, that though it was not neceſſary to examine a 
Feme Covert when ſhe joins with her Huſband to ſuffer a Recovery, yet he held it pruden- 
tial, and that he uſed to do it. Pra#. Regiſt. 134, 205. * | 

Then the futt Serj jeant counts by the Prothonotary's Remembrance, (or the Precige) ac- 
cording as the Writ is there entered, after this Manner, viz. | 

1\t Serjeant.] This /hetos to you J. D. that J. S. bas deforced him of the Manor of D. with 
the Appurtenances in the County of F. and that this is his Right and Inheritance whereof be © 
bimfelf «as ſeiſed in his Demeſne as of Lee and Right in Time of Peace, in the Time of the preſent 
King, and has taken the Profits to the Value of balf a Mark and more, and into which the ſaid 
J. S. has not Entry, but after the Diſſeiſin which Hugh Hunt thereof unjuſtly and without 
Judgment bas made to the ſaid J. S. within "nk. Years laſt paſt; if the ſaid J. S. will deny 
this, you have here tbe ſaid J. D. who has brought bis Proof thereof. 

2d Serjeant, who is for the Tenant.) Poli have here the ſaid J. S. who defends his Right, 
and wveuches to Warranty Fdmund Wilſon, and Pays that he may be Jummoned w_ '/ 
County aforeſaid by the Aid of this Court. - 

3d Serjeant.] Pou have bere the ſaid Edmund Wilſon, who is here preſent to enter into 
Warranty, and prays that the Demandant may count againſt bim. . 

1ſt Serjeant.] The /ame Count, changing what ought io be changed. 

34 Serjeant.] Po have here the ſaid Edmund Wilſon, who defends his 5 on 8 | 
that the ſaid H. Hunt did not diſſeiſe the ſaid J. D. in Manner as ihe ſaid _ . by bis Writ 
and Count ſuppoſes; and thereupon puts bimſelf upon the Country. 

iſt Serjeant.] TUith your Leave we will imparl. 

If it be with a double Voucher, then the firſt Serjeant counts as before. 

1ſt Serjeant.] This ſhews to you, &c. | 
| 2d Serjeant.] He counts for the Tenant as before, oaly inſtead of calling the Common | 

n he calls the firſt Voucher A. B. 5 | | | 


—— 
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3d Serjeant.] For the Vouchee, deſires the Judges to record the Appearance of the Vou- 
| FH. (and fo of every Vouchee, unleſs it be the Common Vouchee) which done, he muſt 
| ſay, Pout have here the ſaid A. B. who is here ready to enter into the . and prays that 
the Demandant may count againſt him. 


1ſt Serjeant:] The ſame Count, (changing what ought to be changed). 
3d Serjeant.] Pou have here the ſaid A. B. who defenas bis Right, and vouches to War- 


ranty Edmund Wilſon, and prays that he may be feen within the County aforeſaid by the 


Aid of this Court. 
4th Serjeant.] Pau have here the ſaid Edmund Wilſon, who is bere ready to enter into the 


Warranty, and prays that the Demandant may count againſt him. 


iſt Serjeant.] The like Count, changing what ought to be changed. © 
4th Serjeant.] Poul have here the ſaid Edmund Wilſon, who defends bis Right, and ſays, 


that the ſaid H. Hunt did not diſſeiſe tbe ſaid J. D. in Manner as the ſaid J. D. OY bis Writ 
and Count doth ſuppoſe , and thereupon puts himſelf upon the Country, 


1ſt Serjeant.] QAlth your Leave we will impart. 
And ſo in like Manner if it be with treble Voucher mutatis mutandis. 


Second ly, Of ſuffering Recoverits when the Parties appear by Attorney. 


When the Tenant or Vouchee lives diſtant from London, and cannot or will not appear in 


Perſon, they appear by Attornies. | 
r Warrant may be taken two ſeveral Ways: 


Either by any of the Judges of Aſſiſe of either Bench, Barons of the Exchequer, and 


as His ſay, by Scrjeants at Law in their Circuits, without a Dedimus Poteſtatem; or, 
2. By a Dedimus Poteſtatem directed to the Commiſſioners in the County. 


I. By Warrant before a Judge, &c. 


Draw up the Warrant wherein there muſt be two Attornies at leaſt, and their Authority 
joint and ſeveral, that if one dies the other may proceed, &a 


See the Form in the Second Volume. | 
Then go before the Judge, and he will ſubſcribe the Date of the Caption. 


There muſt be a Tranſcript in a Paper, to which the Judge alſo puts his Hand, and then 


it is to remain with the Clerk of the Fines. 
Then make out a Precipe for the Writ of Entry, c. ut poſtea. 


II. By Dedimus Poteſtatem, 


When the Vouchee lives in the Country, and his Attorney employs an Agent in Town, 


then the uſual Way is to make the Country Attorney Demandant, who has no Occaſion to 


be in Court ; the Agent Tenant who appears perſonally at Bar, and then there needs oaly a 
Dedimus en to take the Warrant of N of the Vouchee. 
& 


How to ſue out a Dedimus. 


A Precipe his the Dedimus Poteſtatem muſt be made out on Paper, and left with the Cur- pr cis- FED, 


ficor. See the Form in the Second Volume. 


Lou pay the Curſitor 11. 55. 8 d. 
Then ſend it down into the Country, and there a Day muſt be appointed for two at leaſt 


of the Commiſſioners to take Acknowledgment of the Warrant of Attorney, which you 
muſt have ready, written on Parchment, together with a Copy of the Præcipe. See the Form 


in the Second Volume. 


When the Acknowledgment of the Warrant of Attorney i is taken, annex the Warrant to 


| the Dedimus Poteſtatem, and indorſe the Dedimus, as is directed in the Second Volume. 
If one of the Commiſſioners who took the Cogaiſance be not a Knight, (as many Times 
is the Caſe) then a Certificate muſt be drawn up on the Back of the 3 and Warrants, 


and a 4 — 8 Alscolur had thereon. 


Tubirdiy, How to ſue out the Writ of Entry. 


The Precipe being paſſed at the Bar, if both the Tenant and Vouchee appeared in Per- 
ſon, you mult make a Copy of it for the Curſitor to make out the Writ of Entry by; 


but if you had a Dedimus Poteſtatem, as $ beforementioned, you only carry that to him, with 


I | | the 


Dedimus. 
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the Warrant of Attorney annexed ; for theſe contain ſufficient loesen, both for the 


Writ of Entry and the Mittimus and Tranſcript. 
You pay 75. 64. to the Curſitor for the Writ of Entry, and more if very 565 by reaſon 


of a great Number of Parcels. 


F ourthly, How to fue out the Writs of Summons and Seifin. 2 


Having got the Writ of Entry from the Curſitor, the Attorney makes out the Writs of 
Summons and Seiſin himſelf. 


There muſt be five Returns incluſive "Vie Sea the Return of the Writ of Entry and the 
Return of the Writ of Summons; for Example, | 


If the Writ of Entry be returnable in three Weeks from the Day 7 St. Michacl, then the 
Writ of Summons muſt be returnable on the Octave of St. Martin 

If the Writ of Entry be returnable in one Month from the Day of St. Michael, then the 
Summons muſt be in fifteen Days from the Day of St. Martin. 


If the Entry be returnable on the Morrow of All Souls, then the Sammons muſt be on the | 
Octave of St. Hillary. 


If you account the Return of the Writ of Entry one, then the firth Return i is the Return 


of the Summons. 
And ſo it is between one Summons and another. 


The firſt Summons muſt be teſted the fourth Day incluſive from (i. e. "the 1 
Day of) the Return of the Writ of Entry, and ſo muſt the ſecond Summons from the Re- 


turn of the firſt. 
The Writs of Summons and Seiſin muſt be ſigned by the Prothonotary, for which he takes 


nothing till he ſigns the Exemplification. 
Then they muſt be ſealed, which colts 74. a- piece. 


Fifth] v. Of paſſing the Writ of Entry, and of returning it, and the Summons. 
When you have got the Writ of Entry from the Curſitor, carry it to the Alcoaten: Office 


to be compounded by the Commiſſioners, who attend from. nine to ten in the Morning in 


Term Time, nd for one Week after every Term. 


The Rule for the Payment of Money in the Alienation- che. 


i | 1 . 
Evey five Marks and 205. pays , o 6 
From five Marks and 205. to five Marks and 40s. — — o 10 
Above five Marks and 40 5. to ten Marks and 205. — 213 
So in like Proportion for all others. | ä 
. | . . | | . „ „ 
Lands rated at 2 © © or under, pays | 3 0 0 0 
At above 2 0 O to 37. 63. 8d. pays — 6 6 8 
At . ll A 086 
7 12 4 : 5 pays 3 
8 13 4 I "pays r 
10 0 0 — „ © nn 10 0 
0 — e — 1 23 4 
14 6 8 // / Ws Ef 
15 6 8 e Pays — "0 
F · A . 
18 13 4 _— 8 
20 0 0 — pays — 2 8 
22 0/0 — pays — a 
23 5 — pays — 2 6 8 
35 6 8 — pays 1181 10 0 
7 13. 4: _ —_— 2 13 4 
28 13 4 — pays WL 
| 30 8 0 —_ pays. — 3 0 0 


When the Writ of Entry is compounded, you pay the e to the Re- 


ceeiver of the King's Fines, . is at the an e and after that you muſt leave it longer 
| — in 


A O ON. 
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e W 


Ch. 6. §. 5. : > Recoveries. 


1— — 


in the Office for it to be entered, and for the Commiſſioners to indoriſe their Names on the 


 _ 
You pay to the Clerk of that Office in Term, — —— 1 6 
And to the Receiver, ä — 8 8 
If out of Term whilſt the Commiſſioners are at the Office, =——— 2 = 
And after that, to the Clerk, x — — . — — = 6 s 
And to the Receiver, «= | | — 0:6 


: They pin the Writs of Entry, Summons and Seiſin together, and leave them at the Return- 
Office, in Mr. Borret's Office, to be returned; but it is uſual for Readineſs to indorſe the 


Return of the Seiſin (except the Sheriff's Name) before you carry it there. You pay 15. 64. 
e eee | : 5 


When you have got theſe Writs from the Return-Office, carry the Writ of Entry to the 


Attorney General's Clerk, and he will get the Attorney General's Hand to it, for which you 
pay 105. dE e 


Sixth] y, Of drawing Recoveries, and entering the Summons, Mittimus, 7. ranſcript and Reco- 
| N | | very on the Rolls. 


The Recovery may be drawn, etitered on the Rolls and exemplified either during the Time 


the Writs are paſſing through the Offices, or afterwards, as Opportunity permits. 


When a Draught is made of the Recovery, it is uſual to get the Prothonotary, or one of 


his Clerks, to peruſe it to avoid Miſtakes. 


There muſt be one Roll for the Summons, called the Summ ons Roll. 


And where there is a Dedimus Poteſtatem to take the Warrant of Attorney of any of the 

Parties, then the Mittimus and Tranſcript muſt be entered on the Recovery- Roll in ſmall 
Secretary Hand before the Recovery, the Recovery being immediately after ingroſſed in large 

German Text, or Secretary Hand, in the Manner and Form deſcribed in the Second Volume. 


f Seventhly, Of exemplifying the Recovery, examining, docketing, ſigning and ſealing it, &c. 


The Recovery muſt be exemplified on a 105. Stamp, in the Manner and Form mentioned 
in the Second Volume. | a Fen 7h : 25 

You muſt teſte the Exemplification after the Return of the Writ of Seiſin, if ſuch Writ 
be returnable in the ſame Term in which Judgment was given; but if there be not fifteen 


Days between the Return of the Writ of Entry (or a Writ of Summons when by Summons) 
and the End of the Term, then muſt the Writ of Seiſin be returnable indilate, and the Ex- 
emplification muſt bear Tz/e the laſt Day of the Term in which the Writ of Entry (or Sum- 


mons) came in; or if the Writ of Seiſin be returnable of a ſubſequent Term, then T the 
Exemplification the laſt Day of the Term in which Judgment was given. 


If the Writ of Entry (or Summons when neceſſary) be returnable ſo late in the Term that 
the Writ of Seiſin cannot come in returnable in the ſame Term, but that it muſt be return- 


able the next Term ; then in your Exemplification you muſt obſerve, that after awarding the 


Return of the Writ of Seiſin, you muſt break off and conclude ; and then upon the folding 


up of the Bottom of the Exemplification, or on the Label, you muſt indorſe the Ad quem 
m5, 8 | | 

When the Exemplification is finiſhed, (the Writs having been returned, Sc. as aforeſaid) 
carry it together with the Writ of Entry, Mittimus and Tranſcript, and the Writs of Sum- 


mons and Sciſin and the Rolls, to the Prothonotary's Office, and there you muſt docket the 


Rolls; enter the Recovery on the Remembrance-Roll, and the Prothonotary, or one of his 
Clerks, will examine the Writs, Entries and Exemplification, and then ſign the Exempli- 


cation. | 
e | I ne = £ | E & < 
| You pay the Prothonotary for the Entry of the Recovery, filing the Writs and) | 
ſigning the Exemplification, if the Recovery be with a double Voucher 5 3 8 
Warrant of Attorney. „ | | | 
When a double Voucher in Perſon, 913 6 
At the Seal- Office for ſealing, 0:2 2 
10 


But if the Recovery is not paſt of the ſame Term it is $f, it muſt be ſigned by 
the Clerk of the Treaſury before it be ſealed, for which pay, 


Vor, I. | 78 | (R) Of 
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(R) Of Execution after Recovery, and | the Eflate the Recoveror has by the | Recovery. 


F TER the Demandant has Judgment in a Common Recovery againſt the Tenant, and 
A the Tenant againſt the Voucher, and he againſt the Common Vouchee; the Court 
awards an Habere facias ſeiſinam to the Sheriff of the County where the Lands lie, which the 
Sheriff returns, and ſo the Recovery is complete and executed. | Ds . 
The Manner of ſuing out ſuch Writ, and getting it returned, is already mentioned. 

And though this is only Matter of Form, yet in many Caſes it is not ſafe to proceed till 
there is a Return of the Habere facias ſeiſinam; for, = 

Whenever a Recovery is to Uſes, as all Common Recoveries are, no Sez/n is in Recoveror, 

nor no Uſe raiſed till the Execution of the Recovery; for before then the Land does not pals. 
- Moor 281, T. 7 H. 4. 1. SEES | | | | d 

So if no Uſe ariſes till Execution of the Recovery, the Party to whoſe Uſe the Recovery 

is declared to be, cannot convey the Thing recovered; for Nemo dat quod non habet. . 
If Tenant in Tail dies after Recovery and before Execution, Execution may be ſued out 
againſt his Iſſue. Plow. 55, 375. Co. 6. 1 VöVö—b 

If A. has Lands conveyed to him and his Heirs with Warranty, and he ſuffers a Common 
Recovery to him and his Heirs, it is but the old Eſtate in Degree and Privity, as before. 

So if he has Lands conveyed to him in Fee, with Warranty to him, his Heirs and Aſſigns, 
and he ſuffers a Common Recovery to the Uſe of a Stranger, the Recoveror may vouch as 
Aſſignee. Hob. 27. | „ 5 | | 

"ia a Man ſuffers a Common Recovery to his own Uſe, he is in the Eſtate as he was 
before. : . | 

If a Tenant in Tail mortgages his Lands, and after ſuffers a Common Recovery to make a 
Fointure, this Recovery extends the Eſtate-tail, and lets in the precedent Mortgage in Pre- 
Judice of the Jointure, becauſe the Recoveror comes in, in Continuance of the Eſtate-tail, 
and ſubject to all Incumbrances of Tenant in Tail; and in this Caſe the Court of Chancery 
will not relieve. 1 Chan, Rep. 20. e „„ 


(8) The Remedy of Recoveries againſt Leſſees for Rents, Services and Maſie. | 


HE Recoverors in Common Recoveries, their Heirs and Aſſigns, have the like Re- 2 

medy againſt Leſſees for Lives and Years of the Land recovered, their Executors oo 
Aſſigns, by Diſtreſs, Avowry, or Action of Debt, for the Rents and Services reſerved upon 1 
their Leaſes that ſhall be due after the ſame Recoveries had: And alſo like Actions for Waſte 
done after the Recovery had: And like Remedy upon a Diſturbance in a Preſentation to an 7 
Advowſon, and in like Manner and Form as the Leſſor ſhould or might have had if the I 
ſame Recoveries had never been had, although the ſame Leſſees do never attorn to the (me [| 
Recoverors. | | | | SEED 5 
And if a Man makes a Leaſe for Years to begin at Michaelmas, reſerving Rent, and before 
Michaelmas he ſuffers a Recovery; in this Caſe the Recoveror ſhall diſtrain for this Rent which 
the Leſſor before the Recovery could not diſtrain for. | os 


But if the Recovery had not been had, he might have diſtrained. Stat. 7 H. 8. c. 4. 3 
Dyer 31. Co. Lit. 104. 5 = 5 e $ 
(T) Of Evidence allowed in Common Recoveries, in what Time to he diſputed, or 1 
deemed valid, and of its Validity as to the Time of making Tenant to the Præcipe. 
See Burrow's Reports 147, 375, 376. = | 3 

| B Y Stat. 14 Geo. 2. reciting, That whereas by the Default or Neglect of Perſons employ- _ 
ed in ſuffering Recoveries, it has happened, and may happen, that ſuch Recoveries are 

not entered on Record, whereby Purchaſers for a valuable Conſideration may be defeated of 5 


their juſt Rights. For Remedy thereof it is enacted, That where any Perſon or Perſons hath 
or have purchaſed, or ſhall purchaſe for a valuable Conſideration, any Eſtate or Eſtates in 
Lands, Tenements or Hereditaments, whereof a Recovery or Recoveries is, are or were 
neceſſary to be ſuffered, in order to complete the Title, ſuch Perſon and Perſons, and all 
claiming under him, her or them, having been in Poſſeſſion of the purchaſed Eſtate or 
Eſtates from the Time of ſuch Purchaſe, ſhall and may, after the End of twenty Years from 
the Time of ſuch Purchaſe, produce in Evidence the Deed or Deeds, making a Tenant to 
the Writ or Writs of Entry, or other Writs for ſuffering a Common Recovery or Common £ 
| | | | | Recoveries, 
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Recoveries, and declaring the Uſes. of a Recovery or Recoveries, and the Deed or Deeds (© 
produced (the Execution thereof being duly proved) ſhall, in all Courts of- Law and Equity; 
be deemed and taken as a good and ſufficient Evidence for ſuch Purchifor and Furcha- 
ſors, and thoſe claiming under him, her or them, that ſuch Recovery or Recoverics was ot 
were duly ſuffered and perfected according to the Purport of ſuch Deed or Deeds, in Caſe 

no Record can be found of ſuch Recovery or Recoveries, or the ſame ſhould appear not to be 

regularly entered on Record: Provided always, that the Perſon or Perſons making ſuch 
Deed or Deeds as aforeſaid, and declaring the Uſes of a Common Recovery or Recoveries 
had a ſufficient Eſtate and Power to make a Tenant to ſuch Writ or Writs as aforeſaid, and 
to ſuffer ſuch Common Recovery or Recoveries, _ | | | | 
Which Act alſo recites, That whereas it has frequently happened that the Deeds for ma- 
king the Tenant to the Writs of Entry, or other Writs tor ſuffering Common Recoveries, 
have been loſt, or that the Fines or Deeds, making the Tenants to the ſaid Writs, have not 
been levied or executed till after the Judgment given in ſuch Recoveries, and the Writ of 

Seiſin awarded; by Reaſon whereof great Doubts have ariſen, whether ſuch Recoveries, fot 
want of proper Tenants to the Writs, are good and effectual in Law; to prevent ſuch Doubts 

for the future, and in order to render Common Recoveries more certain and effectual, it is 
enacted, That every Common Recovery already ſuffered, or hereafter to be ſuffered, ſhall, 

after the Expiration of twenty Years from the Time of the ſuffering thereof, be deemed good 
and valid to all Intents and Purpoſes, if it appears upon the Face of ſuch Recovery that there 
was a Tenant to the Writ; and if the Perſons joining in ſuch Recovery had a ſufficient Eſtate 
and Power to ſuffer the ſame, notwithſtanding the Deed or Deeds for making the Tenant to 
ſuch Writ ſhould be loſt or not appear. | | 

And it is further enacted, That from and after the Commencement of this Act, every Rez 
covery already ſuffered, or hereafter to be ſuffered, ſhall be deemed good and valid to all In- 

tents and Purpoſes, notwithſtanding the Fine, or Deed or Deeds making the Tenant to ſuch 

Writ ſhould be levied or executed after the Time of the Judgment given in ſuch Recovery, 
and the Award of the Writ of Seiſin as aforeſaid, provided the ſame appear to be levied or 
executed before the End of the Term, Great Seſſion, Seſſion or Aſſiſes in which ſuch Recs+ 
very was ſuffered, and the Perſons joining in ſuch Recovery had a ſufficient Eſtate and Power 
to ſuffer the fame as aforeſaid. | | =, 1 | 

Provided always, That nothing in this Act contained ſhall extend, or be conſtrued to ex- 
tend, to make any ſuch Common Recovery heretofore ſuffered, valid and effectual in Law, 

Which has been avoided by any lawful Act or Means, or which ſhall hereafter be avoided by 

Entry duly made on or before the ſixteenth Day of January One thouſand ſeven hundred and 
forty, or by Judgment or Decree had or obtained upon ſome Action or Suit at Law or in 
Equity, commenced or to be commenced on or before the ſaid ſixteenth Day of January, and 
proſecuted with due Diligence; but every ſuch Common Recovery ſhall remain and be of 
ſuch Force and Effect only, as the ſame would have been if this Act had never been made, 


* 


ayd of no other Force or Effect. | | 
Provided that nothing in this Act contained ſhall be conſtrued to prejudice or affect any 
Queſtion of Law which may ariſe upon Common Recoveries not remedied, or intended to 
be remedied by this Act; but all ſuch Common Recoveries ſhall remain and be of ſuch Force 
and Effect, as the ſame would have been if this Act had never been made, and of no other 
Force or Effect, e | 


(U) Of avoiding Recoveries, 


Recovery may be defeated, fruſtrated and avoided (which is called fal/fifying of a Reco- 
LA very) in part or in all for many Cauſes, as for that there is ſome groſs and ſubſtantial 1 
Error in the Manner of the Proceeding. | | q 
But a Recovery is not avoidable for falſe or incongrous Latin, Raſure, Interlining, Miſ- 1 
entering of any Warrant of Attorney, Miſ. returning or not Returning of the Sheriff, or 

other want of Form in Words, and not in Matter of Subſtance, becauſe it is done by the 
Conſent of the Parties | | 

Or it may be avoided for that he againſt whom the Writ of Entry is brought is not Tenant | 1 

of the Freehold by Right or Wrong at the Time of the Writ brought; as when the Writ is x 

brought againſt a Stranger that has nothing in the Land, and he vouches the Tenant in Tail 4 
in Poſſeſſion of the Land. 1 f 

Or a Recovery may be avoided for that he that has the Eſtate and the Right is neither Party 
nor Privy to the Recovery; as when the Writ of Entry is brought againſt a Diſſeiſor; and he 

vouches a Stranger that has nothing in the Land, or a Recovery is had againſt the Huſband 

alone of the Land whereunto his Wife has Title of Dower. . * 
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Or a © Recovery may [be avoided for that another has 7 Dias i in the T bing rs the 
Recovery is had at the Time of the Recovery ſuffered ; as when there is a Recovery had of 
Land whereof there is a Leaſe or Eſtate for Years by Statute, Elegit, or the like. 

Or it may be avoided for that the Recovery is had by Covix; as when it is ſuffered by Te- 


nant for Life to diſinherit him in Reverſion, or when it is gotten by ſome undue Practice 


and ſiniſter Dealing ; for in this Caſe it is ſometimes made void by a Vacat or Sentence of a 


Court. 
And where a Recovery is avoidable or reverſable for any of theſe or ſuch other like Cauſes, | 


it muſt be avoided by him whom it does concern that is barred and bound by the ſame Re- 


covery, that ſhould have had the Land if the ſame Recovery had not been, and not by any 


other whom it does not concern; as, | 

If an erroneous Recovery be ſuffered by Tenant in Tail; in this Caſe his Iſſues, or if they 
fail, the next in Remainder or Reverſion ſhall defeat it. 

So alſo if the Land be recovered againſt a Stranger, the Tenant in Tail ſhall avoid it; ind 
if the Land be recovered againſt a Difſeiſor, the Difſeiſee ſhall avoid it; and if the Land be 
recovered againſt him in Reverſion or Remainder, the Tenant for Years by Statute or Elegit 
ſhall avoid it: But in theſe laſt Caſes they ſhall falſify and avoid it during their particular 


Eſtates only. 
So alſo the Wife ſhall falſify the Recovery ſuffered by che Huſband alone as to o her Title of 


Dower only, and no longer and further. 

And he in the Reverſion or Remainder ſhall falſify and avoid the Recovery ſuffered by the 
Tenant for Life either in the Life-time of the Tenant or afterwards. | 

But neither he in Reverſion or Remainder, or any one by or under him, or any other, can 
' falſify a Recovery ſuffered by the Tenant in Tail in Ns art 5 it be for ſome fuck : 
Caſes as before. | 


And the Recoveror himſelf cannot fallify a Recovery. 
So neither can a Guardian or a fenant of a Manor; as if one holds 7 of a Manor, and 


a Stranger recovers the Manor by a feigned Title, a Tenant of the Manor cannot falſify this 


Recovery. 
And in all theſe Caſes where a Recovery i is avoidable, and a Man has Power given him to 


falſify, he muſt do the ſame ſometimes by Mrit of Error, as in the Caſe of an erroneous Pro- 
ceeding; and ſometimes by Pleading and ſetting forth the ſpecial Matter, as in the Caſe where 
the Tenant is not Tenant of the Freehold ; or when the Recovery is had by Covin againſt 


the Tenant for Life, or the like; and ſometimes by the ſhewing and ſetting forth of the 


Practice to the Court, and a Motion made that a Vacat may be made pos the Judgment for 
the Cauſes alledged. Stat. 23 Eliz. c. 3. 5 Co. 40. 21 H. 8. 6. 15. Co. Lit. 46, 104. 
Dyer 249. 3 Co. 4. 78. Dyer 249. Co. 62. Plow. 315. | 


(W) of Errors in Common Recoveries, and in what Caſes they may be amended.” 


| T HE Law gives Common Recoveries all the favourable Conſtructions imaginable ; and - 


for their Support (they being Common Aſſurances of Land) the Stat. 23 Eliz. c. 3. en- 


——— hl i US 


Falſe Latin, A&ts, That no Common Recovery ſhall be reverſed for falſe or incongruous Latin, Raſure, 
Raſure, fa. Interlining, Miſentry, Omiſſion of the Return of the Sheriff, or any other want of Form. 
terling, Miſ- An erroneous Common Recovery is good till reverſed, by Reaſon of the intended Recom- 
entry, Cc. pence ;z and if Tenant in Tail ſuffers an erroneous Recovery, and after diſſeiſes the Recoveror, 
and dies, his Iflue ſhall not be remitted, for the Recovery fall be preſumed good till it is re- 


verſed. 3 Co. 3. 10 Co. 38. 


J Aad Common Recoveries being only Common Aſſurances, the Court of Common Pleas 
| amends and ſupplies the Defects in the Entries of ſuch Recoveries, or in Writs relating to the 
* | ſame. 


And by the Stat. 10 & 11 ID. 3. c. 14. No Fine or Common Recovery, or any 5 | 

Judgment, ſhall be reverſed for Error, unleſs a Writ of Error be brought in twenty Years ; 

if Perſons infra, &c. then within five Years after the Impediment removed. | 
Error to reverſe a Recovery is barred by 20 Years though the Title of Plaintiff accrued 


within the Time. 2 Stra. 1257, 


Of Mi Hates in naming the Parties. 


A Common Recovery was agreed to be ſuffered, wherein Joby Chapham and Richard Ellen 
were to be Demandants, and by Miſtake of the Clerk the Writ of Entry was ſucd out in the 
Name of Jobn Chapham and John Elton, and the Recovery was ſuffered in the Name of Jo 
Elton inſtead of Richard, and this Recovery was amended. Trin. 2 Car. t. Chapham verſus 


A Warrant 


Bacon. . 
4 
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RNeynolds and Heſter his Wife; but the Serjeant who took the Warrant of Attorney, certified 
the ſame to be given by the ſaid William Reynolds and Margaret his Wife, and the Mittimus 
and Tranſcript were made of a Warrant given by Margaret, and the Recovery entered 

accordingly; all were ordered to be amended. M. 4 C. 1. 3 EE 
A Common Recovery ſuffered by R. Callow and Us*, but the Name of the Wife was 
totally omitted; ordered to be amended. M. 8 Car. 1. Turban v. Pautry. 2 Vin. 377. 


| pl. 8. 5 | | | | 
| In naming the Particulars of the Lands, &c. 


A Common Recovery was agreed to be ſuffered of two Meſſuagts and one Garden, and 
ſuffered only of one Meſſuage; ordered to be amended. T. 13 Car. 1. Brooke v. Bidolph. 


As to the Place where the Lands lie. 


A Common Recovery was agreed to be ſuffered of Lands in Alphamton and Magna Harmny 
in Com” Eſſex, but by Miſtake the ſame was ſuffered of Lands in Apbamton and Lamarſs ; 
ordered to be amended in the Writs of Entry, Seifin, and the Entry of the Recovery. M. 


6 Car. 1. Skinner v. Laid. 
A Common Recovery was agreed to be ſuffered of Lands in New-Church, Levington and 


Merſham, but New-Church was omitted in the Recovery ; this upon reading the Indenture 


was ordered to be amended. T. 13 Car. 1. Whetwell v. Maſters. 
A Fine and Common Recovery were agreed to be levied and ſuffered of the Manor of 
Tnkfield in Shropſhire, and by Miſtake the ſame was made Ingleſield; both were ordered to be 
amended, wiz. the Fine in the Record of the King's Silver, in the Foot and Note of the 
Fine, and in all the Places of the ſaid Fine and Recovery; in the Writ of Covenant, Writ 
of Entry, Exemplifications, and Habere facias ſeifinam. 9g W. 3. Int. J. Foſtre Ar' & Ux. 
A Fine and Common Recovery were agreed to be levied and ſuffered of Lands in Cranley 
in Com' Surry, and by Miſtake the ſame was written Crawley; on peruſing the Deed to make 
a Tenant to the Præcipe, and declaring the Uſes of the Fine and Recovery, they were or- 
dered to be amended in the ſeveral Parts of the Fine and Recovery, and in the Writs of 


Covenant, Entry and Seiſin. 2. 4 Jac. 2. Freeman, Gent. Plaintiff, Mountague, jun. Ar". 


: 6 Us" Deforc?. | | 
A Common Recovery was agreed to be ſuffered of Lands in Vęſton in Glouceſterſhire, and 
by Miſtake it was written Waſton; ordered to be amended in the Record, and other Places 
of the Recovery, and in the Writs of Entry, Seiſin, Sc. M. 11 W. 3. Int Simon Smith 
Ar* Peten' & Ric'um Comit“ Dorſet & al Tenen. 5 - 
A Recovery amended in the Name of a Pariſh. Ld. Raym. 134. 


In the Writ of Entry. 


Writ of Entry returnable Die lunæ quart” ſeptiman' guadrageſim prox? futur“, ſhall be re- 
ferred to the fourth Week next, and not the next Lent. Cro. Eliz. 389. 


A Deed to make a Tenant to the Præcipe was executed, dated 1 Nov. 33 Car. 2. and a | 


Common Recovery ſuffered thereon; and the Writ of Entry made returnable tres Mic before 
the Date of the Deed; ordered to be amended, and the Writ of Entry made returnable 
Craſtin Animarum. M. 4 M. & M. Bunce & al v. Greenway & al. 2 Vin. 377. 


A Deed to make a Tenant to the Præcipe was dated 11 Nov. and a Common Recovery 


| ſuffered, and the Writ of Entry made returnable Menſe Mic before the Date of the Deed ; 
ordered to be amended. M. 5 V. & M. Wattry v. Fodrell. 2 Vin. 377. | 
A Common Recovery was ſuffered, and the Writ of Entry made returnable before the 
| Date of the Deed which led the Uſes of it, and which made the Tenant to the Præcipe; 
on reading the Deed, this was ordered to be amended. M. 5 W. & M. Warkbouſe v. Watts. 
2 Vin 277. pl 14. 5 8 . | 
555 | As to the Appearance. 


If Tenant be preſent and vouch to Warranty A. and one appears for him, it is Error, 


and the Appearance is void; for he ought to appear in Perſon, or elſe a Sum ad Narr; 


and where Summons is entered on the Roll, there, at the Return, the Vouchee may appear 
in Perſon, or by Attorney. Leon. 86. 7 | n e | 


Non. 25 TY 77 


A Warrant of Attorney was given in order to ſuffer a Common Recovery by William 


— 


n VNecoveries. 
496 | | As to the Watrant of Attorney. 

. Error was aſſigned, that the Summons is dated after the Dedimus Poteſtatem, and ſo no 
Warrant of Attorney at the Time of Appearance; but held good, Sid. 219. And in this 
Caſe, to ſupport a Common Recovery, the Court will intend there was another Warrant of 
Attorney. T. Raym. 11, 34, 90. Keb. 34. Lev. 130. Dyer 220. contra, Leon. 86, 7 

And in 7. Raym. 71. it is held that the Dedimus Poteſtatem is no Part of a Fine, though 
a Warrant of Attorney is of a Recovery; but if the Party be dead, then it is ill. 2 Vent. 96. 


20 H. 7.9. 
i As to the Writ of Seiſin. 

The Writ of Entry was ſued out returnable Craſtin' Animar*, and a Recovery ſuffered 
thereon; but the Writ of Seiſin was made returnable the ſame Return as the Writ of Entry; 
ordered to be amended. Paſ. 16 Car. 1. Doncaſter v. Campion. 2 Vin. 377. pl. 11. | 

A Recovery without Seiſin is imperfectly found, and no Venire facias de novo ſhall go. 
2 Stra. 1185. 4 | e 4 8 . 1 fs . 
| = As to the Death of Parties, and Non-age. : 

If the Vouchee dies before Judgment, or be under Age, and appears in Perſon, or by 
Attorney, it is Error. Roll. 301. Dyer go. Palm. 224. | FEES FE 
| „ G T. Vi. 
Of Deeds declaring (or leading) the Uſes of Feoffments, Fines and Recoveries; 
| AVING already, in the three laſt Sections, largely treated of Feoffments, Fines and 
Common Recoveries, the next Thing in Order, is to treat of Deeds declaring or lead- 


ing the Uſes of Feoffments, Fines and Recoveries; but as introductory thereto, it ſeems 
neceſſary firſt to ſhew the Nature, Kinds, Incidents, Cc. of Uſes. 8 | 


(A) Uſe what. 


bt | N Uſe (as ſome define it) is the Profit or Benefit of Lands or Tenements, Or, as others 
h | define it, | 22 #4 =; ; : Ht. Ne 55 ? 5 
"a It is the Equity and Honeſty to hold the Land in Conſcientia boni viri, Or, by others de- 
th ſeribed thus : | . | gs 


þ | | An Uſe is a Truſt or Confidence repoſed in a Perſon, not as to Profits iſſuing out of 
1 Land, but as a Thing collateral annexed in Privity to the Eſtate of the Land; and to the 
| Perſon touching the Land, fo that he for whom he is truſted ſhall take the Profits of the 
Land: And the Tertenant ſhall diſpoſe of it according to his Direction; as for Example, 
If a Feoffment be made to 7. S. and his Heirs, to the Uſe, Profit or Behoof of . F. and 
| | his Heirs ; in this Caſe heretofore J. S. had the Eftate and Property of the Land, but V. S. 
had and was to have the Profits in Honeſty and Equity. £ 5 . 
So if one agrees with W. S. for a Piece of Land for 201. and pays him the Money, but 
has no Aſſurance of the Land, yet the Equity and Honeſty to have this Land is in him that 
has contracted and paid the Money for it. 5 "I 
This Truſt was called the Uſe of the Land; and hence came the Courſe in Conveyances 
to ſet down in the Habendum to whoſe Uſe the Land is to be held; as Habendam to A. and 
his Heirs, to the Uſe of A. and his Heirs. Co. 121,122. Co. Lit. 171, 272. 5. 
The Uſe before deſcribed is an Uſe at Common Law. 35 
But Uſes may be raiſed either by Tranſmutation of the Eſtate and Poſſeſſion; as by. 
Feoffment, Fine or Recovery, &c. Or out of the Eſtate of the Owner of the Land; as 
by Bargain and Sale by Deed indented and inrolled, cr by Covenant to ſtand ſeized to 
an Ule, [9pon lawful Confideratiop, without Tranfmutation of the Eſtate or Poſſeſſion. 
OX £1 1 þ ie ang: 8 : | ads els 
An Uſe cannot riſe out of an Uſe, or a Way or a Common newly created. Carter 46. 
Cro. Fac. 189, 190. pl. 13. Poph, 81. ono | 55 e 
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0 Truſt or Confidence what, See Ack. Rep. 614. 2 Ath. 300, 438, 570. 


THER E is an Uſe of Goods and Chattels, which is properly called a Truſt or Confi- | 


1 dence; for one may have ſuch Things to the Uſe of another. 
(C) Of rhe Difference between Uſes and Truſts, 


As to the Difference between Uſes and Truſts, there ought to be the utmoſt Care not to 

let Truſts be carried on beyond the Bounds of Uſes; for it will introduce different 
Rules, which will make great Confuſion, and be miſchievous to the Publick: And Perpe- 
tuities in Truſt will have all the Inconveniencies as Perpetuities in Eſtates in Law have. 
Mic. 9 V. Int“ Lloyd and Carew, 3 


e (D) Ceſtuy que Uſe bo. 


H* for whom a Truſt or Confidence is repoſed in any Perſon, and who ought to have 
11 the Profit of the Land by Conveyance as aforeſaid, is called Ceſtuy que Uſe. He had 
neither Jus in re, nor Jus ad rem, but only a Confidence and Truſt, for which he had no 
Remedy by the Common Law: But for the Breach of Truft his Remedy was only by Sub- 
pena in Chancery. Co. Lit. 272.6. | 

But now the Statute of Uſes, 27 H. 8. c. 10. has transferred the Poſſeſſion to the Uſe. 
Co. Lit. 272. 6. Plow. 352.6. 349. b. 1 Co. 12 1. 4. l. 122, 127. 2 Co. 58, 78. 6 Co. 64: 
7 Co. 34. Leon. 196. 2 Leon. Caſe 25. SA 81 


(E) Of the different Kinds of Uſes. See 2 Att. Rep. 149, 568, 583. 
| 1 SES are either in Eſſe, or in Poſſe or Contingency. | 


1, Uſes in Eſe are either in Poſſeſſion, Reverſion or Remainder ; as when a Feoff- 


ment is made to J. S. to the Uſe of J. V. and his Heirs; or to the Uſe of F.W. and after 
to the Uſe of J. D. and the Heirs Male of his Body, and after to the Uſe of S. T. and his 
„Hein err ²ð ᷣ | | I 

2. Uſes in Poſſe, or in Contingency, may poſſibly happen to be in Poſſeſſion, Reverſion or 


Remainder ; as where an Uſe is limited to me for Life, and after to him that ſhall be my 


firſt Son in Tail; this is only the Poſſibility of an Uſe, for it may or may not be. x Co. 
121, 122, 176. 15 | | | | ESD 
 Alfo Uſes are either expreſs or implied. | 
1. An Uſe expreſs is when the Uſe or Intent is openly declared and expreſſed between the 
Parties upon making the Eſtate of Land whereunto the Uſe is annexed; as when a Feoff- 
ment is made of Land to J. S. and his Heirs to the Uſe of /. S. and the Heirs of (or Heirs 
Male of) the Body of the ſaid V. S. or to the End and Intent that J. S. and his Heirs, or 
I. S. and the Heirs of his Body ſhall take the Profits of it, or the like; or when I cove- 


nant to ſtand ſeiſed of Land to the Uſe of my Wife for Life, and after of my Eldeſt Son 


and the Heirs of his Body, or the like. | 85 2 
2. An Uſe implied, is when the Uſe is not declared upon the Agreement between the Par- 
ties, but is left to the Conſtruction and made by the Operation of Law; as, 

When a Man ſeiſed of Land makes a Feoffment in Fee, levies a Fine, or ſuffers a Com- 


mon Recovery of it to another without any Conſideration, and it is not agreed nor decla- 


red to what Uſe or Intent it ſhall be; this by Conſtruction of Law ſhall be to the Uſe of the 


Feoffor, Conuſor, or Recoveree. 


But if there be any Conſideration of Money or other Thing paid or given, or any Rent 


or Fenure reſerved, then by Conſtruction of Law it ſhall be to the Uſe of the Feoffee, Co- 

nuſee, or Recoveror ; for otherwiſe the Law preſumes that the Intent of him that did part 
with the Land was ſo, (viz.) that the other ſhould have the Property of the Land to his Uſe, 

-and that he himſelf ſhould take the Profits of it. | 5 

So when one bargains and ſells his Land for Money to another, and no Uſe is expreſſed z 

in this Caſe the Law ſays it ſhall be to the Uſe of the Bargainee and his Heirs. Do#. & 


Std. 69. c. 26. Perk, $. 533. 2 Co. 50. 9 Co. 11. Dyer 18, 146. 2 Rell. Abr. 581, 


782, 789. 22 Vin. 186. 
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' Declarations of Uſes. 


(F) Of the Nature of Uſes. 


N Uſe at Common Law, before the Statute hereafter mentioned was made, was, and 
where that Statute does not take place, 7s nothing but a mere Confidence and Truſt 
collaters} to and diſtin from the Land annexed in Privity of Eſtate, and to the Perſon 
rouching the Land to this Purpoſe, that Cæſtuy que Uſe ſhould take the Profit of the Land, 
and the Feoffee or Tertenant that was truſted ſhould make Eſtates, and otherwiſe diſpoſe of 
the Land, as the Ceftuy que Uſe in his Life, or at his Death by his laſt Will and Teſtament, 
ſhould direct and appoint; and if he made no Diſpoſition, then that it ſhould go to his 
Heir, ſo that the Feoffee had the Freehold or ſole Property of the Thing in him, and Ceſtuy 
gue Uſe had neither Jus in re nor Jus ad rem, (for if he againſt the Mill of the Feoffee bad 
entered into the Land, he had been a Treſpaſſor) but a bare Confidence or Truſt for which 
the Cæſtuy que Uſe had no Remedy, but in Chancery upon Breach of the Truſt, and there to 


have the Feoffee impriſoned until he performs the Truſt according to the Order of the Court. 


Theſe Uſes, to ſome Purpoſes, were reputed in Law as Chattels, and therefore were de- 


viſeable by Will. „ — | 8 
And to ſome Purpoſes as Hereditaments, and a Kind of Inheritance, of which there was a 


Poſſeſſio fratris, &c. 


And to ſome Purpoſes, neither Chattels ner Hereditaments ; for they were not eſteemed | 
Aſſets in the Heir or Executor; neither were they reputed as Commons, Rents, Conditions, 
and ſuch like Inheritances which are diſcontinued or taken away by the Alienation of the 


Tertenant, Eſcheat, Diſſeiſin, Sc. but an Uſe is not fo, 1 Co. 120. in Chudleigh's. Caſe ; 
and Co. 93. Shelley's Caſe. Kelw. 160. Dyer 12. Bro. Feoffment al Uſes 25. 


(G) Of Incidents to Uſes. 


TO every of theſe Uſes there were two inſeparable Incidents: 1. Confidence in the Perſon; 


and 2. Prigity in the Eſtate, expreſſed by the Parties, or implied in Law. | 
When either of theſe failed, the Uſe was either gone for ever, or ſuſpended for a Time at 
leaſt, And therefore, | | 


If the Feoffee to Uſe, upon good Conſideration, had enfeoffed another of the Land that had | 


not Notice of the Uſe, the Uſe had been gone for ever; becauſe howſoever here was a Pri- 
vity of the Eſtate, yet here was no Confidence in the Perſon ; but if the Feoffment had been 


without Conſideration to ſuch a one, in this Caſe the Uſe had remained ſtil}, becauſe the 


Law implied a Notice. 3 WE 
So allo it ſeems the Law was when it was made in Conſideration of Marriage only. 


And if a Diſſeiſor, Abator or Intruder, had come to the Poſſeſſion of the Land whereof 
the Uſe was, altho' he had Notice of the Uſe; yet the Uſe was ſuſpended during their Poſ- 


ſeſſion, and they ſhould not have been ſeiſed to Uſe, as the Feoffee was, for they came not 


to the Land in the Per, but in the Pot. GN EE 2 | | 
And if a Lord by Eſcheat, Lord of a Villain, or one who had entered for Mortmain, or 

had recovered in a Ceſſavit, &c. had come to ſuch Land and had Notice of the Uſe, the 

Uſe had been gone for ever; for theſe came to the Land in the Poſt, and above the Uſe. 


And Tenant in Dower and by the Curteſy ſhould not be ſeiſed to Uſes in Being, for all 


theſe wanted Privity of Eſtate. 


And if there had been Tenant for Life, the Remainder in Fee to the Uſe of another, and 


the Tenant for Life had made a Feoffment in Fee to one that had had Notice of the Uſes, 
this ſecond Feoffee ſhould not have ſtood ſeiſed to the firſt Uſes. T 

So if the Huſband had made a Feoffment in Fee of the Land of his Wife, upon Conſi- 
deration and without any Uſe expreſſed, he ſhould not have had a Subpzna, becauſe the 
Feoffee was not in Privity of Eſtate of the Wife. | | . 


And if Cætay gue Uſe for Life or in Tail, the Remainder in Tail, with divers Remainders 


over in Uſe, had made a Feoffment to one that had Notice, he ſnould not have been ſeiſed 


to the firſt Ules, Cauſa qua ſupra. | ; | | 

But otherwite it is of Commons, Advowſons, and ſuch like Appendants or Appurtenants; 
for if Tenant in Tail, or Huſband in Right of his Wife, makes a Feoffment of a Manor, 
or of Part of it, with an Advowſon appendant : The Advowſon, at leaſt after Preſentment, 
{hail paſs as appendant to the Manor, or to Part of the Manor, and not to the Eſtate of 


the Land, which is diſcontinued by the Feoffment. So if a Diſſeiſor, Abator, Intruder, or 


the Lord by Eſcheat, or the like, ſhall have theſe Things as annexed to the Eſtate of the 
Land in Privity, and Commons, Advowſons, and other Hereditaments that are annexed to 
the Poſſeſſion of the Land, Shep. Teuch. 502, 5038. | „„ 
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l . . 6 Declarations of Uſes. 


(H) Of the Original and Antiquity of. Uſes. 


| ll] S Es began firſt when the Cuſtom of Property began and was brought in, that one Man 
knew his own from another Man's, and then. was to enjoy his own, and not to be de- 


prived of it without Conſent or Order of Law; for then he that had Land had two Things in 


him, a Poſſeſſion of the Land, and Power to take the Profits of it, and thoſe being to be 
_ diſtinguiſhed, he might give the Freehold or Poſſeſſion to another, and take the Profits 
himſelf; and they were the rather allowed by the Law for a Time as reaſonable, becauſe 
they gave a Man Power to diſpoſe of his Land by Will, which otherwiſe he could not have 
done but in ſome ſpecial Cafes by Cuſtom of the Place. Sbep. Touch. 503. 


By Manwood, Juſtice: The Commencement of Uſes has been as long as Mankind has 


been guided by Reaſon; and though no Mention is made of Uſes in our antient Books, yet 


that is no Argument that Uſes have been but of late Times. That Uſes were not common, 


therefore were not at all, 1s non ſequitur. 2 Leon. Caſe 25, | 
Harper, Juſtice, ſaid, That Ules began about 18 Ed. 2. after which Time there was ſuch 
a general Liking of them, that they were uſed a- new; But they did not come into common 


Practice before the Time of King H. 6. when the great Contention fell out betwixt the two 
Houſes of York and Lancaſter, at which Time Ules were in great Eſtimation for the Safety 


of Inheritances. 2 Leon. Caſe 25. 


By Dyer, Chief Juſtice: As to the Beginning of Uſes, the ſame was immediately after the 


Statute of Mortmain, at which Time all their Shifts then in Practice were found out, for 


which ſee the ſaid Stat. 7 Ed. 1. Stat. de Religioſis. And in the Stat. 15 R. 2. c. 5. the 


Words Behoof and Uſe are uſed, which is the firſt Time they were ſo in our Law; and yet a 
long Time before that Statute, Uſes had been in Practice. 2 Leon. Cale 25. 

By Manwood, Juſtice: As long as Wills have been, Truſts and Confidences have been; 
and alfo as long as Marriage has been; and refers to the Writ of Cauſa Matrimonii proloculi, 


and the Statute of Marlb. c. 6. 2 Leon. Caſe 25. 


But by Harper, Juſtice: Whereas it has been ſaid, that an Uſe has been as long as any 
Marriage has been, and ſo conceived upon the Writ de cauſa Matrimonii prolocuti; the ſame 
is not any Reaſon, becauſe in that Caſe there is not any Confidence or Truſt; for if the 
Marriage does not take Effect, the Woman ſhall have her Writ de cauſa Matrimonii prolocuti. 


In Conveyances we are to reſpect two Things, the Form and Effect of them; and in all 
Caſes where the Form and Effect cannot ſtand together, the Form ſhall be rejected, and the 


Effect ſhall ſtand. Same Caſe. | | 

And by Manwood, Littleton ſays, That the Ceftuy que Uſe ſhall be ſworn upon Inqueſts, 
which was not enacted by any Statute, but practiſed by the Common Law. ide. 
And that he himſelf had ſeen divers antient Deeds of Uſes; and that in antient Time no 
Man would purchaſe Land to himſelf alone, but had two or three joint Feoffees with him ; 
and he who was firſt named in the Deed was Ceſtuy que Uſe, although no Uſe was declared 
to him upon the Livery, and ſo the Uſe was known by the Occupation of the Lands. And 
then ſays, that the Reaſon why no Mention is made in our antient Books of Uſes is, becauſe 
Mean were then of better Conſciences than they are now ; ſo that the Feoffees did not give Oc- 
caſion to the Feoffors to bring Subpena's in Chancery to compel them to perform the Truſts 


_ repoſed in them. And before the Statute of Weſtminſter the third, if a Man had made a Feoff- 
ment in Fee without declaring the Uſes of it, it ſhould have been to the Uſe of the Feoffee, 


becauſe there is a ſufficient Conſideration between the Feoffor and Feoffee to raiſe an Uſe, 


(viz, the Seigniory created by the Law between them): But now by the ſaid Statute ſuch 
Conſideration is taken away, and then upon ſuch Feoffment without Conſideration or Decla- 
ration of Uſes, it is to the Uſe of the Feoffor himſelf, Same Caſe. 


(1) V Uſes were invented, the Miſchiefs thereof, and the Remedies by ſundry 


Statutes. + 


E A R and Fraud were the Occaſions of inventing Uſes. _ | 8 | 
1, Fear in the Time of Troubles and Civil Wars, for ſaving Perſons Eſtates from For- 

2. Fraud to defeat juſt Debts, lawful Actions, Wards, Eſcheats, Mortmain, &c. Ce. 

121: % 0 7 3-- + - „„ | | 

es in Time were turned into Abuſes, and the greateſt Part of all the Lands in the King- 


dom (eſpecially in the Time of the Broil between the Houſes of York and Lancaſter) were 


put in Uſe, partly of Fraud and partly of Fear, which produced not a few Inconveniencies. 
7 Eo | NE | | The 
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The Sat. 27 II. 8. c. 10. of Uſes, was W for remedying all Miſchieſs and Abuſs in 
Ul 8 which Act was divided into two general Branches, vis. 
The Preamble, which expreſſes the Miſchiefs. 
2. The Body of the Act, which provides the Remedies. Co. 123. 6. 
hep Miſchiefs in the Preamble are theſe: | | 
Whereas by the Common Law, no Land or Tenement can paſs but by Livery or 
er of Record, or Writing if it ries in Grant; now by divers and ſundry Imaginations, 
ſubrile Inventions and Practices, by traudulent Feoftments, Fines, ries ne and Aſſurances, 
craftily made ro ſecret Uſes, Intents and Purpoſes. | 

2. By laſt Wills, ſometimes by Parol, and ſometimes by Signs, in 1 great Extremity, 

3. By theſe fraudulent Uſes many Heirs have been unjuſtly diſinherited. 

4. The Lords have loſt their Wards, Reliefs, and in Effect their Seigniories. 

5. No Purchaſer could be aſſured of his Eſtate. „ 

6. Nor could any Man know againſt whom to bring his Action, or have his Execution. 

Eſtates created by Law in Conſideration of Marriage, as Tenancy in Dower and by 
Curteſy, were defeated. 

8. Perjurics upon Trials of ſecret Uſcs were committed, and daily increaſed. 

9. The King had loſt his Eſcheats for Attainders, Purchaſes of Aliens, &c. 

10. The Lords had alſo loſt their Eſcheats. Co. 123. 5. 

Theſe were the Miſchiefs ; then comes the Body of the Act, which provides FO 
Where any Perſon ſtands and is ſeiſed of any Lands, Tenements, Sc. (Note; This Sta- 
rute extends to Perſons ſciſed, not poſſeſſed of any Lands, &c.) to any Uſe, all and every ſuch 
Perſon and Perſons that have or ſhall hereafter have any ſuch Uſe, Sc. ſhall from henceforth 
ſtand and be ſeiſed, and adjudged in lawful Seifin, Eſtate and Poſſeſſion, of and in the ſame 
Lands and Tenements, and of and in ſuch Eſtates as they had in the Uſe ; and that the Eſtate, 
Right and Poſſeſſion that were in ſuch Perſons as were or hereafter ſhall be ſeiſed to the Uſe 
of any ſuch Perſon or Perſons, be from henceforth clearly deemed in Ceſtuy ous Uſe, after 
tuch Quality, Manner and Form as they had in the Uſe. 

This is the Remedy that the Makers of that Act have provided to ſalve all 5 Miſchiefs 
aforeſaid. Co. 125, 6. 

By Harper, Juſtice : As to the making the Stat. 27 H. 8. c. 10. the Truth 1s, the King 
making the was diſpleaſed at the Loſs of Wardſhips, and other Injuries done to him, for which Cauſe he 
Seat. 27 H. 8. complained to the Judges of the Defect of the Law in that Caſe ; who thereupon ſhewed the 
F hy Power King the Cauſes of thoſe Injuries and Loſſes to him; and that if the Poſſeſſion might be join- 
U/: before the ed to the Uſe, all would go well, and all the Injuries, Wrongs and Loffes which came to 
Statute, ſee *him by Reason of Uſes, Wills and ſecret Feoffments, would be avoided; for which Reaſon 
2 Ld. Rm. the King, in the 24th Year of his Reign, commanded his Council to frame a Bill for that 
870, Purpoſe, and preſent it to the Houſe of Commons; but it was then rejected; and the King 
at that Time would have been contented, that the fourth Part of the Land only ſhould de- 
ſcend; and from that Time the King ſtaid further Proceedings in the ſaid Cauſe till the 27 
H. 8. at which Time it took Effect; and their Care was to pen the Statute ſo preciſely that 
that whole E ante ſhould be executed by i It, fo as it did utterly take away all from he Feoffees. 
2 Leon. Caſe 2 
By the ſaid Statwre, the Uſe and Poſſeſſion of Land at this Day is coupled and conjoined 
ſo that they cannot ſtand apart and divided, but he who has the one muſt have the other, and 
the one enſues the other as the Shadow does the Body; and therefore now upon Fines, Reco- 
veries and Feoffments, the Eſtate ſettles as the Uſe and Intent of the Parties i is declared by 
Word or Writing before the Act done; as for Example, 

If a Writing be made between two or more, that one of them ſhall levy a Fine, make a 
Feeffment, or tutfer a Recovery to the other, to the Uſe and Intent that one of them, or an- 
other Man, ſhall have it for Life, and after another in Tail, and after a third in Fee-ſimple; 
in this Caſe the Law ſettles the. Eſtate according to the Uſe and Intent declared, ſo that now 
What Eſtate a Man has in the Uſe, the ſame he has in the Poſſeſſion. 

But for the more full underſtanding the ſaid Statute, and the Law at this Day, obſerve, 
That the Statute does not extend to all Manner of Ules, neither are all Uſcs executed and 
united to the Poſſeſſion thereby; for 

By ſuch Act it plainly appears that every Uſe in ee, dix. in Poſſeſſion, Reverſion or Re- 
mainder, is executed by it. 

But no contingent Uſe or Right is executed by the faid Act until it comes in ge: ; for - 
Js every Execution of an Uſe theſe four Things are requiſite : 

Firſt, There ought to be a Perſon ſeiſed. 

Seconds 55 There ought to be a CM? gue Us in oe. 


Thirdly, | 
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T thirdly; 1 here 3 to be an Uſe in efſe i in Poſſeſſion, Reverſion and Remainder. 
Fourthly, The Eſtate out of which the Uſe ariſes ought to be veſted in Ceſtay que Uſe ; for 
the Words are, that the Eſtate of ſuch Perſon ſeiſed to the Uſe, ſhall be nojeoged 1 in Cetuy 
que Uſe. Co. 126. a. 

So that when theſe four, viz. 1. Seiſin in the Feoffees; 2. Ceſtuy que Uſe in rerum natura; 
3. Uſe in eſſe; and 4. That the Eſtate of the Feoffees veſts in Ceftuy que Uſe, then there is 
an Execution of the Uſe within this Statute 3 but if any one of theſe fail, there is no Execu- 
tion of the Ule within this Statute ; and herefore it is agreed that this Statute does not exe- 
cute any Uſe, but only Uſes in eſe 3 ſo that the Right of a preſent and a future or contingent 
Uſe are excluded until they come in eſſe, and then the Statute executes them alſo, if no Al- 
teration be of the Eſtate of the Land before. 

And if Ceſtuy que U/e in Tail, with divers Uſes in Remainder, had made a Feoffment, 
and died before the Statute, no Execution ſhould have been of this Right of an Uſe until 
Entry by the Feoffees. 


So if Ceſtuy que 'Uſe in Poſſeſſion had made a Feoffment before the Statute, no Right of 


the Ule in Poſſeſſion or Remainder ſhall be executed by the Statute until the Regteſs by 

the Feoffees. 

Ss if a Feoffment had been made before the Statute to the Uſe of the Feoffee for Life, 

and after to the Uſes of others in Remainder, and the Feoffee had made a Feoffment in Fee 

to another; this Uſe ſhall not be re. continued, or the Re· poſſeſſion of the Land executed 
unto it by this Statute; ſo that the Right of Uſes in eſſe, and Uſes in Contingency until they 
happen to be in eſſe, remain at the Common Law as they were before the Statute. 

And therefore if the Eſtate of the Feoffees be in ſuch Caſes deveſted by Diſſeiſin; or the 

King, ora Corporation, or an Alien, or a Perſon attainted, &c. be infeoffed of the Land 

before the Uſe come in eſſe; or if the Land be aliened bona fide upon Conſideration to one 

who has not Notice of the Uſe, this Uſe can never be executed until theſe Poſſeſſions be re- 

moved by lawful Entry or Action of the Feoffecs ; ; and if their Eatry or Action be barred, 

the Uſe is gone for ever. 

And therefore if Ceſtuy que Uſe i in Tail, the Remainder in Tail reſtrained with a Clauſe of 

Perpetuity be diſſeiſed, no Uſe in Contingency can be executed by this Statute. | 

And it before the. Statute a Feoffment had been made in Fee to the Uſe of J. S. for Life, 

and after to the Uſe of the right Heirs of 7. N. and the Feoffees had been diſſeiſed, and then 


the Statute had been made, and after J. NM. dies, and after his Death J. S. dies; this Uſe 


ſhall never be Executed 1 in the right Heir of 7. N. Co. 126, 1 36. Plow. 391. Dyer 58, 


88, 

Keds ſo alſo if a Diſſeiſin be after the Statute, and before the Death of 7 N. no Poſſeſſion 
| ſhall be executed in the right Heir of J. N. 

Alſo Uſes that need no Execution by the Statute, as when a Man conveys Land to J. S. 
and his Heirs, to the Uſe of F. S. and his Heirs; this needs not the Help of this Statute. 
Alſo Uſes that are againſt the Rules of the Common Law ſhall not be executed by this 
Statute 3 and therefore, 

If a Feeffment be made to the Uſe of A. for Life, and after to the Uſe of every Perſon 
that ſhall be his Heir one after another for Term of his Life: So if one makes a Feoffment to 

the Uſe of another in Tail, with Remainders over, with a Proviſo that neither of them (hall 


diſcontinue or alien, Sc. theſe Uſes ſhall not be executed, becauſe the Limitations are wholly | 


void; and in theſe Caſes there is no Remedy in'Chancer y againſt the Feoffees. 


So from all this it appears, that ſome Uſes are executed prefently, as Uſes in eſſe, and. 


ſome are exccuted by Matter ex poſt facto, if they be according to Law, and come in eſſe in 
due Time; but if they be Uſes invented and limited in a new Manner, and not according to 


the antient Common Law, they are altogether void, and extinguiſhed and aboliſhed by the 


Statute. 

And where Lands are conveyed to others in Truſt after this or the like Manner, viz. that 
the Feoffees ſhall take the Profits, and deliver them to tlie Feoffor and his Heirs, Se, or 
that the Feoffees ſhall convey it to the Fen of the Feoffor | at his Age of twenty-one 
Years. 

And where Lands are conveyed to certain Uſes expreſſed and declared, and there, be other 


ſecret Uſes and Intents agreed upon between the Fü 3 theſe Uſes. or Trufts are not within 


this Statute, neither will the Statute execute them, but they remain as they were before the 
Statute, determinable in Chancery: Alſo Leaſes for Years of Lands in Uſe that have their 
Being er and are granted over in Uſe, are not executed oy. this Statute. ' Co. 138. 


And 
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And therefore if a Leſſee for Years: of Land grants or aſſigns over his Eſtate to A. and B. 
and their Aſſigns, to the Uſe of the Grantor and his Wife for the Term of their Lives; this 
Uſe or Truſt is out of the Statute, and not executed thereby ; and therefore in this Caſe all 
the Eſtate is in A. and B. and the Grantor has nothing but an Ule, for which he has his Re- 
medy in Chancery. | | | . 

So if one be ſeiſed of Land in Fee, and he bargains and ſells it, or makes a Leaſe of it to 
another in Truſt, and for the Benefit of a third Perſon ; this is but a Chancery Truſt, &c. in 
this third Perſon, as was held clearly, M. 8 Car. B. R. f ont 5 
And yer if a Feoffment be made to the Uſe of J. S. and Aſſigns for the Term of twenty 
Years; this Term of Years ſhall be executed by the Statute. oe . 

And ſo in all ſuch like Caſes and Queſtions of Truſts and Uſes that are not within the 
Statute of Uſes, the Law is now as it was before the ſame Statute was made, and all thoſe 


| Matters are determinable in Chancery; for as the Queſtions of Uſes and Truſts that are 


within the Statute are to be decided and ruled by the Judges of the Common Law; ſo are 
all other Queſtions of Uſes and Truſts that are out of the Statute to be ruled and decided by 
the Judges of the Chancery. Dyer 369, 356. Cromp. Jur. Co. 65. N 8 


(K) What ſhall be ſaid a good Ve of Land, or not; and «hen and where ſuch an Uſe 
| ſhall be raiſed, altered or created, or not, | 
Firſt, In Reſpect of the Manner of raiſing it, and the ſeveral Ways whereby Lies may be raiſed. 
T O make a good Uſe, or make an Uſe to riſe, (for the Riſe of Uſes ſee Ld. Raym. 291.) 
L eſpecially ſuch an Uſe as may be within the Statute, Reſpect muſt be had to divers 
Things : FVV | | 5 8 
I. To the Ways or Means of creating and raifing of Uſes, wherein it is to be obſerved, that 
although the Quality of the Uſes be changed in moſt Caſes by the Statute of Uſes, yet Uſes, 


and Uſes within this Statute, are and-may be raiſed as they might before the Statute, either 


by Tranſmutation of the Eſtate; as by Fine, Feoffment, Common Recovery, Sc. or out 
of the Eſtate of the Owner of the Land ; as by Bargain and Sale by Deed indented and in- 
rolled, or by Covenant to ſtand ſeiſed to Uſes upon good Conſideration : And therefore a 
Fine, Feoffment or Recovery, may be had of Land, to the Uſe and Intent that either of the 
Parties thereunto, or others, ſhall have it for any Time or Eſtate ; and by this Means what 
Uſes, and conſequently what Eſtates a Man will, may be raiſed and created: And in theſe 
Caſes the Conuſor, Feoffor or Recoveree, may appoint the Uſe of the ſame Fine, Feoffmenc 
or Recovery, to whom he will, without any Reſpect of Marriage, Money, Kindred or the 

like; for in this Caſe his Will guides the Equity of the Eſtate. Co. Lit. 271. Plow. gos. 

Or if a Man makes a Leaſe to A. for Life, to the Uſe of B. for Life; this is a good Uſe 
and Eſtate in B. during the Life of 4. Dyer 186. | : . 

Or if a Man by Bargain and Sale for good Conſideration ſells his Land to another; hereby 
the Uſe will riſe according to the Eſtate bargained and ſold unto the Baingainee; but in this 
Caſe, if it be an Eſtate of Freehold, as of Fee- ſimple, Fee- tail, or for Life, that is ſold, 
the Bargain and Sale muſt be made by Deed indented and inrolled within fix Months after, 
in ſome of the Courts at Weſtminſter, or in the Seſſions Rolls in the Shire where the Land 
lieth, except it be in Cities and Corporate Towns where they uſe to inrol Deeds; otherwiſe 
no Uſe will ariſe by it; but if it be an Eſtate for Years only, that is ſold, there the Uſe will 
ariſe well enough without any ſuch Matten. 5 

Or if a Man ſeiſed of Land in Fee covenants to ſtand ſeiſed of it to the Uſe of his Wife, 
Children, Brethren, or other Kindred, for Life, in Fee- ſimple or Fee-tail; or if one ſeiſed 
of Land in Fee - ſimple covenants to ſtand ſciſed of the Uſe of a Woman he is to marry; or 


to the Uſe of a Woman, his Son, or other Kinſman is to marry; hereby the Uſes, and con- 


ſequently the Eſtates, will riſe accordiagly; and in theſe Caſes there is no Need it ſhould be 
by Deed indented, &c, or that the Deed be inrolled, for Uſes may be raiſed by Deed Poll as 
well as by Deed indented. 6 Co, 68. Dyer 155. 2 Co. 35, 36. 7 Co. 40. 8 Co. 93, 94. 
Co. 17. . . c 1 „ 

1 Alſo Uſes may be created (as ſome hold) by Word or Farol Agreement as well as by Deed 
or Writing; for it. is ſaid it has been adjudged, that if a Man ſays to his Son and a Woman 
that his Son is to marry, that in Conſideration of the ſame Marriage they ſhall have the Land 

to them two in Tait; that hereby a good Eſtate-tail will ariſe after the Marriage. = 
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And that where one by Word without Deed grants Land to his Son and to his Wife in 
Tail, in Conſideration of their Marriage; that it was agreed by all the Judges that the Uſe 
did rife upon this Agreement. Cromp. Jur. Co. 60, 61. Plow. 301, 308. and fee the better 
Opinions of the Judges in Corbin's Caſe, 38 Eliz. | 
Howſo: ver it is more ſafe in theſe Caſes to do it by Deed and in Writing; for Dyer 296. 
Plot. 12. ſeems to oppole this; and if a Man makes a Feoffment, levies a Fine; or ſuffers 
2 Recovery to the Uſe of his Jaſt Will, or to the Intent to perform his laſt Will; or to the 
Uſe of ſuch Perſon and Perſons, and of Eſtate and Eſtates as he ſhall limit by his laſt Will, 
and then afterwards by his laſt Will declares the Ules; theſe are good Uſes, and this is a 
good way of raiſing Ules, - | == ; 
| So if a Man deviſes his Land by Will to J. S. and his Heirs, to the Uſe of J. D. and his 
Heirs; it ſeems that the Uſe will riſe to F. D. and his Heirs by this Means. 
And if a Man by a verbal Agreement, in Conſideration of Money, or the like, ſells his 
Land to another, or agrees and promiſes that the Bargainee ſhall have it for any Time how- 
ſoever; that hereby no Uſe nor Eſtate will ariſe (if it be a Freehold that is ſold) within the 


Statute, becauſe it is not by Deed indented, Sc. yet it ſeems a good Uſe will atiſe at the 


Common Law, and that the Bargainee ſhall have Relief in Equity for his Purchaſe. Lit. 

§. 462, 463. 6 Co. 17. Vide Stat. 27 H. 8. of Uſes, ante. Fitz. Deviſe 22. Dyer 229. 
An Uſe will not rife as an Uſe upon an Uſe at the Common Law, but it may be a Truſt 

in Equity. ©. 1 Chan. Ca. 114. „ _ EC 

If Lands are limited by Will to 4. in Truſt for a Feme Covert, and that A. ſhall receive 
the Rents, and pay and diſpoſe of them to the Feme, or to ſuch Perſons as ſhe ſhall direct 

and appoint, without the intermeddling of her Huſband, &c. This is a Truſt only, and 

not an Uſe executed by the Statute. Vern. 415. | 


There are three ways of creating an Uſe or Truſt remaining at Common Law, notwith- 


| ſtanding the Stat. 27 H. 8. which Ways are ſubje& only to the Controul and Direction of 


the Courts of Equity. | | | 
Firſt, Where a Man ſeiſed in Fee raiſes a Term of Years, and limits it in Truſt for A. 


Cc. for this the Statute cannot execute, the Termor not being ſeiſed. | 

Secondlv, Where Lands are limited to the Uſe of A. in Truſt to permit B. to receive the 
Rents and Profits; for the Statute can only execute the firſt Uſe. | 
Thirdly, Where Lands are limited to Truſtees to receive and pay over the Rents and Profits 
to ſuch and ſuch Perſons z for here the Lands maſt remain in them to anſw ertheſe Purpoſes. 


Ar. Ca. Eq. 383. 


Secondly, In reſpect of the Perſons truſted, and what Perſons may not be ſeiſed to the Uſe of 
: A EO, another, but to their own Uſe. £5 


The ſecond Thing whereunto Reſpe& muſt be had, is to the Perſons truſted, of to him 
to whom the Conveyance is made; for to every good Uſe there muſt be a Perſon ſeiſed to 


Ule, and he muſt be a Perſon capable of ſuch a Seiſin. 


And as to this obſerve, that any ſole Perſon who may make an Eſtate to himſelf may 


make an Eſtate to other Uſes, | 
Alſo a Man may be ſeiſed of his own Land to other Uſes, as in the Caſe of Covenant . 


fland ſeiſed to Uſes. Co. 122, 127,135. Plow. 238. Dyer 8, 283. | 


But the King, or any Body Corporate, Alien born, or Perſon Attaint, cannot be ſeiſed to 


other Uſes, no more by an original Feoffment to Uſe, than where they come by the Land 


in Uſe at the ſecond Hand; in which Caſe (as hath been ſhewed) neither ſuch Petſons, nor 


Difſeifors, Abators or Intruders, or Lord of Villains, or Eſcheats, ſhall be ſeiſed to other 
Uſes; but in all theſe Caſes the Uſes are void, and the Parties ſhall hold the Land to their 
own Uſes, or to the Uſes of the Feoffors, Cc. and not to the Uſe of Ceſtuy que Uſe. Re- 


ſolved in Dr. Aikin's Caſe 44. C. B. 8 Vin. 249. pl. 3. | 
And a Bargainee of Land for valuable Conſideration cannot be ſeiſed of the Land to any 


other Uſe but his own. Dyer 155. 
Thirdly, In reſpect of the Perſons for whom the Truſt is, or the Ceſtuy que Uſe, 


"The third Thing to be reſpected is the Ceſtuy que Uſe, for to every good Uſe, as there 


muſt be a Perſon ſeiſed to Uſe, fo there muſt be a Perſon to whoſe Uſe he is ſeiſed, and he 


muſt be capable alſo. Co. 136. - | 
And as to this obſerve, that any Man that is capable of an Eſtate directly or immediately 


to hiinſelf, is capable of the ſame Eſtate by way of Uſe; But if the Uſe be limited to a 
"Vos. . 5 5 EI - | 
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Corporation, there muſt be a Licence had; otherwiſe it will be an Alienation in Mortmain. 
Bro. Mortmain 37. | | 3 | | 
And if future Ulcs upon Contingencies be limited to'ſuch Perſons as are not in Being; 
theſe Uſes howſoever they are good at the Common Law, yet they are not good within 
the Statute; neither does the Statute execute them at all until they come in Poſſeſſion. 
And if a Feoffment be made to J. S. and his Heirs to the Uſe of the Pariſhioners of Dale; 
this Uſe is void; for they are incapable by this Name, and it ſhall be to the Uſe of Feoffor. 


12 H. 7. 27. 49 E. 3. 4. 


Fourthly, In reſpect of the Eſtate and Paſſeſſion of him that creates the Uſe. 


The fourth Thing to be regarded, is the Elate of bim that raiſes the Uſes in the Land 
whereof the Uſe is raiſed; for howſoever the. Tenant in Fee-ſimple of Land may create what 
Utes he will in Fee, for Life or Years upon it, and ſuch Uſes are good; and the Tenants 
$ — or for Life may perhaps grant their Land for their own Lives to the Uſe of a thicd 

erſon. | | = 

Vet if a Tenant in Tail for good Conſideration covenants to ſtand ſeiſed to the Uſe of 
himſelf for Life, and after to the Uſe of his eldeſt Son in Tail; no Uſe will ariſe by this 
Covenant. IS | | | | | 

So if Tenant in Tail of an Advowſon in Groſs grants it by Deed to one and his Heirs, 
to the Uſe af himſelf for Life, and after to the Uſe of another in Fee; this Grant is void 
by the Death of the Tenant in Tail. Hil. 38 Eliz. C. B. 2 Co. 52. Paſ. 13 Fac. C. B. 
Say v. Smilh. | „ 8 5 

And if ſuch a Tenant in Tail bargains and ſells his Land by Deed indented and inrolled; 
hereby the Bargainee has an Eſtate deſcendible to his Heirs, but determinable upon the 
Death of the Tenant in Tail. „„ 58 SE 

And if ſuch a Tenant in Tail bargains and ſells his Land by Deed indented and inrolled ; 
hereby the Bargainee has an Eſtate deſcendible to his Heirs, but determinable upon the 
Death of the Tenant in Tail. 10 Ca. g6. 8 5 

And if one covenants by Indenture 1% ſtand ſeiſed to the Uſe of B. of Whiteacre, which 
he has not then, but he afterwards purchaſes it; by this no Uſe will ariſe. Telverton's Caſe, 
37 Eliz. B. R. 22 Hin. 216, 217. pl. 5, 6. 5 | | 

And if one who has but a Term of Years grants it to J. S. to the Uſe of himſelf for Life, 
Sc. This is no good Uſe within the Statute, but a Chancery Truſt only. Dyer 369. 


Fifthly, In reſpect of the Efate and Poſſeſſion of him that lakes by the Conveyance, 
The fifth Thing to be reſpected, is the Eſtate of him that takes by the Conveyance out 


of which the Uſes are derived; for 


Where a Man grants in Fee-ſimple to another and his Heirs, he may limit what Uſes he 
will upon this Eſtate. | | = | . | e 

And if a Man makes an Eſtate for Life to another, he may limit an Uſe thereupon; yet 
if a Man makes a Gift in Tail to another, he can limit no Uſe thereupon : And therefore 
if one grants his Land to . S. and the Heirs of his Body, to the Uſe of F. S. and his Heirs 
in Fee; this Limitation of Uſe is void, and F. S. has hereby an Eſtate in Tail. Vide 2 Co. 

8. Co. Lit. 10. | ; : 

; And if a - % "NO. be made to FJ. S. to have and to hold to him and the Heirs of his 
Body, to the Uſe of him, bis Heirs and Aſſigns for ever; this Uſe is void. Trin, 14 Fac. 
5. R. Couper and Franklin's Caſe. 22 Vin. 181. | 5 

And where one bargains and ſells Land for Money, (in which Caſe the Law makes an 
expreſs Uſe) no other Ule can be appointed. | > a 

And therefore if A for Money bargains and ſells Land to B. and his Heirs, to the Uſe 
of A. for Life, and after of B. in Tail, and after of A. in Fee; all theſe Uſes are void, for 
an Uſe cannot riſe out of an Uſe. 3 5 . | = 

So if A. makes a Leaſe to B. for Years, rendring Rent, to have and to hold to the Uſe 
of the Leſſor; this Uſe is void, as being alſo againſt Reaſon. Dyer 169. Cromp. Jur. Co. 5 3. 
Lit. F. 284. | | OE | | FH 

* it a Feoffee to Uſe before the Statute of Uſes, had bargained and ſold the Land to 
one who had Notice of the former Uſe; no Uſe had been made hereby, for there might nog 
de two Uſes in Being of the ame Land at cne Time. Co | | | 


| And 
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And if A. infeoffs B. to the Uſe of C. and his Heirs, with Proviſo that if D. pays to C. 
100 J. that C. and his Heirs ſha]l ſtand ſeiſed to the Uſe of D. and his Heirs ; this laſt Uſe 
is void, for the Uſe muſt ariſe out of the Eſtate of the Feoffee, and not out of the Eſtate of 

the Ceſtuy que Vie. Dyer 255. Co. 136,199, | | 
A Rent (hall (by virtue of the Statute) ariſe out of the Eſtate of Ceſtay gue Uſe, upon a 

Recovery, which was to arife out of the Eſtate of the Recoveror and his Poſſeſſion ; becauſe 
by the Intention of the Parties the Ceffuy que Uſe was to pay the Rent. Yaugh. 52. 


An Ule cannot ariſe out of an Uſe, or a Way or a Common newly created. Carter 46, 


Cro. Fac. 189, 190. pl. 13. Popb. $1. | ; 
Where an Eſtate in Ule is to begin on a Contingent precedent, which is impoſſible, or 
againſt Law, the Uſe ſhall never riſe, Leon. 199. | 


Sixthly, In reſpecs of the Cauſe or Confideration of an Uſe, and what ſhall be 4 ſufficient Conſi- 


deration to raiſe or alter an Uſe, or not. 


The ſixth Thing whereunto Reſpect muſt be had, is the Cauſe or Confideration ; for how- 


ſoever in Caſes where Uſes paſs by the way of Tranſmutation of Poffeſſion, as by Fine, Feoff- 


ment or Recovery, there the Conſideration is not at all material; for he that makes the Eſtate 
may appoint the Uſe to whom he will, without any Reſpect to Marriage, Kindred, Money, 
or other Thing; for in this Caſe his own Will and Conſideration guides the Uſe and Equity 


of the Eſtate; yet in Bargains, and Sales, and Covenants to Fane ſeiſed to Uſes, it is other- 


wiſe ; for there a Conſideration is ſo neceſſary that nothing will paſs, neither will any Uſe riſe 
without it, 7. e. ſome Matter that may be a Cauſe or Occaſion meritorious, which amounts 

to a mutual Recompence in Deed or in Law; which muſt be ee or implied in the 
Deed whereby the Uſe is created, or elſe ſupplied by Averment and Proof. 


For howſoever in this Caſe an Averment ſhall not be allowed and taken againſt a Deed, - 


that there was no Conſideration given when there is an expreſs Conſideration upon the Deed ; 
yet when the Deed expreſſeth no Conſideration, or ſaith ( for divers good Conſiderations) or 
the like, there an Averment of a good Conſideration given ſhall be received; for this is an 
Averment that may ſtand with the Deed, and without Conſideration Intolment will not 


hel . 


without any Conſideration, it ſeems no Uſe will riſe by this to the Bargain. Co. 176. 11 Co. 
25. Dyer 146, 169, 312. Cromp. Jur. Co. 62. 

So if one (for divers good Cauſes and Confiderations, or for divers great and valuable 

Conſiderations) bargains and ſells his Land to another, or covenants to ſtand ſeiſed of his Land 


to the Uſe of another that is not of his Kindred ; no Uſe will riſe by this, unleſs it be proved 


that Money, or ſomething elſe, was given for it. 41 El. adjudged. | 
But if a Man by Deed, in Confideration of Money, as in Conſideration of the Sum of 


1001. to him paid, or in Conſideration of a competent Sum of Money to him paid, or 


otherwife promifed to be paid, or in Conſideration of other Land, or of giving of Counſel, 
or the like, bargains and ſells, or by ſuch like Words grants his Land to another in Fee- 
ſimple, Bee- tail, for Life or Years; in theſe Caſes the Uſe will ariſe to the Bargain well 
enough. Plow. 301. Bro. Fait Inrol. 9g. Dots. & Stud. 99. c. 28. Cromp. Jur. Ge 60, 61. 
Dyer go. 5 7 x 


And therefore if I covenant with B. that when he infeoffs me of IV biteacre, I will and 


ſeiſed of Blackacre to the Uſe of him and his Heirs, and he infeoffs me accordingly ; in this 
Caſe the Uſe of Blackacre will riſe to B. and he and his Heirs ſhall have it according; to the 
Agreement. Cromp. Jur. 61. | | 
So if I agree with my Leſſee for Years, that if he pays me 100. within his Term, that 
I wilt and ſeiſed of the Land to the Uſe of him and his Heirs, and he pays me the 100 J. 
accordingly; in this Caſe the Uſe will riſe, and he and his Heirs ſhall have it according to 
the Agreement. „ | OM 
So if I covenant that my Son ſhall marry the Daughter of 4. and A. promiſes to give 
me 100 J. for the Marriage-Portion, and I covenant that if the ſame Marriage do not take 
Effect, I ard my Heirs will fand ſeiſed of the Land to the Uſe of A. and his Heirs until 
the 1007. be paid; in this Cafe a good Uſe will riſe of the Land accordingly, if the Mar- 
riage do not take Effect; but in all theſe and ſuch like Caſes the Covenant muſt be by 
| Deed indented, and it muſt be inrolled, otherwiſe no Uſe will ariſe. Bro. Expoſition of 
Wards 44. 2 3 | | AP 
And when the Deed is inrolled, it ſhall take Effect as from the Beginning by Relation to 
avoid all intervenient Eſtates and Charges whatſoever. _— 3 


And therefore if one bargains and ſells his Land to another by Deed indented and inrolled 
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Declarations of Uſes. 


And in like Manner it is, if one for no Cauſe, or for no Conſideration, a: as e de 19 
of his antient Acquaintance, or becauſe there has been entire Love or great Familiarity be- 
tween them, or becauſe he has been his Chamber- fellow, School- fellow, or Fellow-ſervant, 
or becauſe he has done him good Service, or becauſe he was his Maſter and taught him, or 
to the End that he may pay his Debts and Legacies, and diſcharge his Funeral Expences, 
or for divers good Cauſes and Conſiderations]; if one for any of theſe, or any ſuch like 
Cauſe and Conſideration, covenants with another that he will ſtand ſeiſed of his Land to 
the Uſe of that other and his Heirs, or that he and his Heirs ſhall have the Land, Sc. 
by this Covenant whether it be inrolled or not, no Uſe at all will riſe, Plow. 302. 
21 H. 7. 20. 

So f one covenants to and ſeiſed to the Ule of F. '$. p who is a Baſtard Son) and. his 
Heirs, no Uſe will ariſe thereby; and yet perhaps upon ſuch a Covenant as this, wherevpon 
no Uſe or Eſtate ariſes, an Action of Covenant may lie. Dyer 374. 

But if one [in Conſideration of Nature, Kindred, Blood or Marriage with one's ſelf, or 
any of his Blood, Payment of Debts, or for the like Cauſe] or without any ſuch expreſs 


Conſideration at all, covenants to ſtand ſeiſed to the Uſe of himſelf, his Wife, Children, Bro- 


thers, Siſters or Couſins, or their Wives; theſe are good Conſiderations, and the Uſes ard 


Eſtates thereupon thus raiſed and made are good. 


And therefore if one covenants by his Deed, without Expreſſion of any Conk deration, 
to ſtand ſeiſed of his Land to the Uſe of himſelf for Life, and after of his Wife for Life, 
and after of his Child in Tail or for Life, and after of his Brother in Tail or for Life, 
or in Fee, or in any ſuch like Manner; theſe Uſes will ariſe, and the Eſtates will be well 
made hercby accordingly. 7 Co. 11. 10 Co. 143. Co. 83, 154 Plow, 801. Lit. 
§. 284. 

So if I agree with another, that if he marries my Davghter, that ſrom the Time of 
the Marriage they ſhall have my Land to them and their Heirs; in this Caſe, and by this 
Agreement, if he marries my Daughter, they will have my Land according to the Agree- 
ment. | | 

So if I being about to marry with a Woman, covenant with J. S. to ſtand ſeiſed of 
my Land to the Uſe of myſelf for Life, and after to the Uſe of the Woman I am to 


marry, for her Life, and after to the Uſe of the Heirs of my Body begotten on her ; theſe 


are good Uſes and Eſtates that are made by this Covenant. _ Plow. 301. Bro. Feofiment al 
Uſes 54- . 

But here by the way, this Difference muſt be obſerved where a Man covenants, in Conſi- | 
deration of a Marriage to be had, to ſtand ſciſed to Uſe, and the Marriage doth not take 


Effect, there no Uſe ſhall ariſe. Cur', T. 10 Car. B. R. Hoskin's Caſe. 


So alſo if the Parties diſagree at their Age of Conſent; and ſo was it held in the Lord 
Herbert's Caſe. | 
But where one covenants to make a Fefſment, or levy a Fine to ſuch Uſes, and the Fcoff. | 
ment is made, or Fine levied accordingly ; there rotwithſtandirg the Marrizge Goes not 
take Effect, yet the Uſe ſhall ariſe ; for there he is in by the Fine e or Feefiment, in which 
Caſe there needs no Confideration. 
And therefore if A. covenants with B. chin in Confideration C. is his Kinſman, and in 
Conſideration of a Marriage to be had between C. and E. he will make a Feoffment and 
other Aſſurances to the Uſe of himſelf for Life, the Remainder to C. and E. and the Heirs 
of their two Bodies, and after Aſſurances are made accordingly by Fine or Feoffment, but 
they do not intermarry, but marry others; z in this Caſe notwithſtanding E. ſhall have a Moiety io 
of the Land. 
So if I covenant (in Conflderation of the Laws I bear to my Wife) to ſtand ſciſed to 
the Uſe of her and her Heirs of my Body upon her begotten, and after to the Uſe of my 
Brother ; hereby the Uſe will riſe to my Brother alſo, although he be not within the expreſs 


Conſideration. 

So if one covenants with his two Sons, for the Love he bears to them, to ſtand ſe iſe d 
of his Land to the Uſe of himſelf for Life, and after his Wife for Life, and after of his 
two Sons in Tail, one after another; in this Caſe the Conſideration is ſufficient to raiſe the 


Uſe to the Huſband and Wife alſo. 7 Co. 40. 11 Co. 24. Dyer 374. 
So if one (in. Conſideration of the Love he bears to his Brother) covenants to ſtand ſeiſed 


to the Uſe of his Brother, and the Wife of his Brother for Life, or in Tail; ; in this Caſe the 


Confideration i is ſufficient to raiſe the Uſes to them both. 


ö Ch. 6. 5. 6. Declarations. of Uſes. 


So if I covenant (in Conſideration of the Marriage of my Son with the Daughter of an- 
other) to ſtand ſeiſed to the Uſe of myſelf for Life, and after of my Son and his Wife in 
Tail; theſe are good Uſes, and will riſe accordingly. Plow: 307. 

If I covenant with J. S. to ſtand ſeiſed to the Uſe of him, his: Executors, &c. (be being 
none of my Kindred) for twenty Years, and after to the Uſe of my: Son in Tail; in this Caſe” 
the Uſe will not riſe to J. S. but it will riſe to my Son well enough. 

For although the Conſideration: of Money given by one may be a Conſideration to all the 

Eſtates, yet the Conſideration of Blood, c. is ſingular, and will raiſe the Uſe of that only 

to which it goes. | "x | 
hut if I covenant with B. in Conſideration of the: Marriage of my Son with the Daughter 
ol B. to ſtand ſciſed to the Uſe of R. (a Stranger) for Life, and after to. the Uſe of my-Son 
and his Wife in Tail; in this Caſe the Uſe ſhall riſe to R. although he be a Stranger, and that 
for the Supportance of the Remainder, which cannot be without. a particular Eſtate; and in 
all theſe and in ſuch like Caſes no Inrolment of the Deed is ry, Plow. 307: Dyer 


174. | | | 
If I (in Conſideration of 10 J given to me by my:San):cavenant with him to Randi ſeĩſed of 


Land to the Uſe of him and his Heirs; in this. Caſe: no Ufe will riſe without Inroknent by 
the implied Conſideration, becauſe there is an expreſs Conſideration; Et exproffuns facit coſſars 
tacitum. 11 Co. 24, 25, 7 Co. 40. = 


And yet if I covenant, that in Conſideration that J. S. is my Son, and hath paid me 104 


that [ will ſtand ſeiſed of the Land to the Uſe of him and his Heirs; in this Caſe the Uſe-wilt 


riſe without Inrolment. 


And if I covenant (in Conſideration of 1007. and of a Mirriage) to ſtand ſeiſed tothe Uſe 
of myſelf for Life, and after of my Son in Tail; hereby the Uſe is raiſed, and the PoſtMon- 


charged without Inrolment. Maurel's Cafe, T. 3 Jar. N. R. Blow. 4. Bro. 
al Uſes 15, | | - | | 
So alſo where a Feoffnent is made, Fine levied, or Recovery ſuffered, and no Uſe declared 


thereupon, and the ſame is without any Conſideration of Fine: ar Rent; by this the U is 


not changed; for it reſults to the Feoffor, Canuſor and Recaveree,. and he hath the Eſtate as: 
he had it before; but if in theſe and ſuch like Caſes there be hut a Penoy' or a Pernywortvof 
Conſideration given, or any Rent reſerved upon the Feaffmene, the: Uſe will riſe weil enough 
to the Feoffee, Oc. | 

Andi if any Tenure be created, as where a Gift in Tail, Leaſe: for: Lift: or Years is made; 
in theſe Caſes, although there be no Conſideration: given, yet the Uſe will riſe well enough. 
to the Donee or Leſſce, and eſpecially if any Rent be referved, for that is a Kind of Confi 
ration: But if a Leſſee for Years grants over his Ferm to-anather: without anꝝ Conſideration. 
at all, it ſeems by this no Uſe at all will riſe to the Grantee, and therefore that the: Grantee 


| ſhall hold it to the Uſe of the Grantor; ſtd Quere. Ca. 24. Dan & S 97: c. 26, 9 


ton 6.29, G.. 
If Uſes are limited without Conſideration, they are: void ; and the Eſtate returns to: the 


Covenantor again, or rather was never out of him. 1 Hent. Pibus and: Adford, Mod. 559. 


i We 
There are no Conſiderations at this Day to raiſe Uſes upon Covenants but natural Love and 


Affection, which is for Advancement of Blaod,. ar Conſideration of Marriage, which is. joining 


0: Blood and Marriage together: Other Conſiderations, as Movey far Land, or Land for 


Land, though the Words are fand ſeifed to Uſat, yet they are Bargains and Sales, and wich- 


out Inrolment they will raiſe no Uſe. Carter 139. Vide 1 Leon. 138 to 204. 


If J covenant that A. a Stranger ſhall have my Land to him and his Heirs: to pay my | 


| Debts and Legacies ; the ſame is by way of Bargain and Sale, and nathing paſſes without In- 


rolment. 1 Leon. 201, _ 


Seyenthly, In Refped of the Manner and Frame of the Words uſed in raiſing of Uſes, and what 
| e Manner of Uſes may be made or not. | 


The ſeventh Thing whereunto Reſpect is to be had, is the Manner and Form of Words 


_ uſed in the making and raiſing of Uſes, wherein there is much Regard to the Mind and In- 
tention of Parties: For, | 


If one covenants in Conſideration of 20 J. paid him by F. S. to fand ſtiſed of Land to the 


Uſe of J. S. and his Heirs ; or if one covenants that J. S. and his Heirs ſhall have his Land; 
itt this Deed be inrolled, this is a good Bargain and Sale to raiſe the Uſe, and will do it as 


ell as when it is made by the Words bargain and ſeil. 8 Co. 94. 
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Declarations of Uſes. 


So if one for good Conſideration, by the Words Demiſe and Grant, N a Leaſe of his 
Land for a Term of Years; ; hereby the Uſe will riſe to the Leſſee as well as if the "own were 


made by the Words bargain and ſell, & fic de fimilibus. 

And yet if one by the Words bargain and ſell, conveys his Land to his Son, no Uſe will 
ariſe by this, except there be Money paid, and the Deed be inrolled. 

And if one in Conſideration of Money grants his Land to his Son, or any other, by the 


Mord infeoff, no Uſe will riſe by this unleſs Livery of Seiſin be made thereupon, becauſe the 


Intent of the Parties in theſe Caſes appears to be to paſs it in another Manner, 

And if in the laſt Caſe Livery and Seiſin be made, then the Uſe ſhall be guided by Law, 
that is, if nothing be given, it ſhall be to the Uſe of the Feoffee, and not amount to a "I 
mitation of Uſe to the Son. Yards v. Lambert, C. B. Poſ. 37 Eliz. Slile's Caſe. Vide 2 Co. 
Rowland Hayward's Caſe. 

If one covenants with his Son that his Land ſhall remain, or that his Land ſhall deſcend 
to him; this is a good Covenant to raiſe the Uſe according to the Limitation. 

And yet if one covenants with his Son upon his Marriage, that his Land ſhall remain, re- 
vert or deſcend to his Son in Fee, or in Fee-tail; by this no Uſe will be raiſed, becauſe it is 
ſo incertain ; but perhaps this may amount to a Covenant, whereupon the Son may have an 
Action of Covenant. 

If I covenant for me and my Heirs, that I and my Heirs, and all others that are ſciſed, 
ſhall be thereof ſeiſed to the Uſe of, &c. this is a good Covenant to raiſe the Uſe, although 
it be in Words of the future Tenſe. 21 H. 7. 18. Plow. 308, 301. Bro. Feoffment | al 
Uſe 16. 

21 I covenant with my eldeſt Son, and Strangers, to convey my Land to the ſame 


Strangers, to the Uſe of myſelf for Life, and after of my Son in Tail, Sc. and I grant by 


the Deed, that the ſaid Perſons ſeiſed of the ſaid Land ſhall be from thence ſciſed to the ſaid 
on and no other Uſe, and no other Conveyance i is made; it ſeems this is ſufficient to raiſe 
the Uſe. 

And yet if I be ſeiſed of Land in Fee, and covenant with 7. §. cher A. B. and C. D. and 
their Heirs, ſhall ſtand and be ſeiſed of this Land to the Uſe of, Sc. it ſeems this is not a 
good Covenant to raiſe the Uſes. Dyer 874. | 

If a Feoffment or other Conveyance be made to the Uſe of the Feoffor and the Heirs ot 
his Body, on the Body of M. the Wife of S. . and for Default of ſuch Iſſue, to the Uſe of 


him and the Heirs of his Body of S. the now Wife of 7. R. and for Default of ſuch Iſſue, 


then to the Uſe and Performance of his laſt Will for ten Years immediately after his Death, 
and after the Term ended, to the Uſe of the Feoffees and their Heirs during the Life of . 
(cldeſt Son of the Feoffor) and after his Death, to the Uſe of the firſt Iſſue Male of the Body 
of the Feoffor lawfully begotten, and the Heirs of the Body of ſuch firſt Iſſue Male; and 
for Default of ſuch firſt Iſſue Male, to the ſecond Iſſue Male, Sc. (in the ſame Manner) theſe 


are good Limitations of Uſes. Co. 120. 


.-So if an Uſe be limited to J. S. for Life without Impeachment of Waſte, and after to 
the Uſe of B. and C. their Executors and Adminiſtrators, for the Term of twenty Years, 
and after to the Uſe of C. and the Heirs Male of his Body, Oc. theſe are good Uſes, 
Cp. 90. 

So if an Uſe be limited after this Manner, 2 viz. to the Uſe of a Man' s laſt Will md Teſta- 
ment; or to the Uſe of ſuch Perſon or Perſons, and of ſuch Eſtate and Eſtates as he ſhall 
limit and appoint by his laſt Will and Teſtament ; or to the Uſe of ſuch Perſon or Perſons, 
or to ſuch Uſes and Purpoſes as he ſhall by any Writing under his Hand and Seal declare and 
appoint ;' theſe are good Limitations. 6 Co. 18. Lit. F. 462, 463. 

If I covenant with another in Conſideration of Blood, Sc. that I will ſtand ſeiſed of my 
Land to the Uſe of ſuch of my Sons, or ſuch of my Coulins as the Covenantce ſhall name; 
in this Caſe, after a Nomination made, the Uſe will riſe will enough. | 

Bur if I (for and in Conſideration of 10 J. or the like good Conſideration) covenant to ſtand 
ſeiſed of Land to the Uſe of ſuch Perſons as the Covenantee ſhall name; in this Caſe, altho? 
the Covenantee nominates ſome of my Couſins, or Blood, yet no Uſe will riſe by ny for 
the Incertainty of it. 

If a Feoffment or other Conveyance be to the Uſe of * s. and his Heirs, provided that if 
the Feoffor pays 10 J. at ſuch a Day, that then it ſhall be to the Uſe of the Feoffor and his 
Heirs; this is a good Limitation, and the Uſe will riſe accordingly. Co. 176. 

An Uſe may be limited to a Woman durante viduitate ſua, and this is good. 4 Co. 3. 

If a Man be ſeiſed of two Manors, and covenants to ſtands ſeiſed of the ſame to the Urs 
following, viz. of the one to the Uſe of the Covenantor for his Life, and after to the Uſe of 
his Wife for Life, and after to the Uſe of his eldeſt Son in Tail, Ic. and for the other Ma- 
nor, to the Uſe of the ſecond Son i in Tail, Sc. theſe are good Limitations and the Uſes will 


riſe. accordingly. 11 Co. 23. 5 7 | | 
I 8 If 
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55 dan ſeiſed of Laid in Fee, agrees with another that a Fine ſhall be . of it, and 


that the ſame ſhall be to the Uſes following, viz. that J. S. (the Conuſor) ſhall have one 
yearly Rent of 501. during his Life, to be iſſuing out of the ſame Land; and as touching 
the Land charged with the Rent, Gc. to the Uſe of F. D. (the Conuſee) until Default of Pay- 


ment of the ſaid yearly Rent, and then to the Uſe of F. S. and his Heirs for ever; this is a 


good Limitation, and the Uſe will riſe accordingly; Et fic de ſimilibus. 2 Co. 69, 70. 

| If a Feoffment be made by J. S. to the Uſes in certain Indentures Tripartite of the ſame 
Date, and therein is declared that it ſhall be to the Uſe of A. for Life without Impeachment 
of Waſte, and after to the Uſe of ſuch Farmers or Tenants to whom he ſhall demiſe any Part 

of the Premiſſes for Life or Lives, or for any Term of Years, as in any ſuch Demiſe ſhall 
be limited and appointed, and after to the Uſe of the Performance of the laſt Will of the 
ſaid L. and to the Uſe of ſuch Perſon or Perſons ſeverally to whom the ſaid L. by his laſt 

Will and Teſtament ſhall appoint any Eſtate, and after to the Uſe of, &c. theſe are good 

Uſes, and the Eſtate ſhall riſe accordingly. 10 Co. 78. 

An Uſe may be limited upon 8 and the Condition may be annexed to one of the 

Uſes, and not unto another. 4 Co. 2 | 

If Lands be conveyed to FJ. S. 3 the Heirs of his Body, to the Uſe of J. S. and his 

Heirs, or to the Uſe of a Stranger and his Heirs ; this Uſe will not riſe in this Manner. 


And yet if Lands be conveyed to J. S. and his Heirs, to the Uſe of him and the Heirs 
| Male of his Body, and aſter to the Ule of a Stranger and his Heirs ; 3 it ſeems this 1 is a good 


Limitation. Co. Lit. 19. 


If one grants Lands by Deed to Huſband and Wife, to have and to hold to the Uſe of the 
Huſband and Wife, and of the Heirs of their two Bodies; this is a good Eſtate- tail by 


this Limitation, although he does not ſay Habendum to them and their Heirs, Sc. but Ha- 
bendum to their Uſes; but it would be otherwiſe if the Uſes were limited to a Stranger in 
this Manner.  Adjudged H. 6 Car B. R. 

Tf Lands be conveyed by F. S. to J. D. to the Uſe of J. S. or to the Uſe of his Wife for 


Life, or to the Uſe of any other for Life, the Remainder to another in Tail or for Life, the 


Remainder to a third, his Executors, &c. for ſix Months, and after the fix Months ended, 


to the Uſe of a fourth and his Heirs; theſe are good Limitations, and the Eſtates will riſe ac- 


cordingly. Dyer 314. 


If an Uſe be limited to the Conuſee of a Fine, or a Recoveror in a Recovery until he makes 


aà Leaſe for forty Years, and after to the Uſe of the Recoverees or Conuſors and their Heirs 3 
this is a good Limitation, and the Uſe will riſe accordingly. Dyer 2 90. 
Contingent Uſes, or Uſes in poſſe, may be created as well as Uſes in eſe; and therefore if 
Lands be conveyed to the Uſe of a Man and the Wife he ſhall afterwards marry, or to the 
Uſe of his firſt, ſecond or third Wife, or to the Uſe of J. S. for Life, and after to the Uſe 
of the right Heirs of J. D. and F. D. is then living; or to the Uſe of F. S. for Life, and 
after to the Uſe of him that ſhall be his firſt Heir Male, and the Heirs of the Body of ſuch 
Heir Male, Sc. all theſe and ſuch like are good Uſes; but they are Uſes at the Common 
Law ſtill, and are not en oy the Statute until they come in N. Co. 135. in Cbud- 
| g's) Caſe. | | 


"Eighthly, In eien if the Nature and Quality of the Uſe. 


The laſt Thing whereunto Reſpedt i is to be had, is the Nature and Quality of the Uſe. 

And herein obſerve, that a Man may at this Day by Act executed in his Life-time, or by 
his laſt Will and Teſtament at his Death, give his Lands, Tenements or Hereditaments to 
any Perſon or Perſons not Corporate, and their Heirs, for any Religious, Charitable or Civil 
Uſe, as well as for any private Uſe. 

And therefore a Man may ſo diſpoſe of his Lands for the F inding of a Preacher, Erect- 
ing or Maintenance of a School, Relief and Comfort of maimed Soldiers, Suſtenance of poor 
People, Reparations of Churches, Highways, Bridges, diſcharging of the Poor Inhabitants of 
a Village of the common Charges, to make a Stock for poor Labourers in Huſbandry, and 


poor Apprentices; and for the Marriage of poor Virgins, or other ſuch like Uſes; and theſe 


Uſes are not prohibited by any Statute, 


And it is good Policy upon every ſuch Feoffment or Eſtate to reſerve to the Feoffor and 


his Heirs ſome ſmall Rent, or to ſet down ſome ſmall Conſideration. 
But theſe Uſes are not ſuch Uſes as are executed by the Statute of Uſes, neither are 


| they to be reſembled to the Uſes aforeſaid; for in theſe Caſes if there be any Miſimploy- 


ment of the Lande or Breach of the Truſt by the Parties truſted, Redreſs i is to be had by 


2 | 
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i 636 Declarations of Uſes. 


„ the Lord Chancellor by a ſpecial Courſe of Proceeding: For which ſee the Statutes of 39 


4 Elis. chap. 6. 43 Eliz. chap. 9. 7 Jac. chap. 3. Co. 26. 8 Co. 131. 4 Co. 113. 

* Charitable - Dr. Downham baving given ſeveral Lands to charirabte Uſes, for-the Maintenance of a 
il | Uies. Maſter and Utlher of a Free. School, Sc. and they being incorporated, in Conſideration of a 
. © ſmall Fine, and Surrender of a former Leaſe, granted a long Term of Years in the Lands to 
of: a. W. R. at a great Undervalue: This was found by Inquiſition, upon a Commiſſion of charitable 
1 Uſes ; whercupon the Leaſe was ſer afide, and the Leſſee decreed to deliver up the Poſſceſſion, 
5 and pay the Arrears of Rent according to the full Value. Fern. 413. f 

. 1 No Agreement of Parifhioners, where there are Parochial Charities given to certain Uſes, 
. can alter or divert them to other Uſes; for if they might change and apply the Charities as 


ik [ they thought fir, it would be a great Step towards deſtroying all Charities — | 
1 A Corporation for a Charity are but Truſtees, and may improve the ſame, but cannot do 
1 1 any Thing to the Prejudice thereof, or in Breach of the Rules of the Founder. Vern. 42, 
| 44. 2 Vern. 412. | 75 | | 

Money given 1 4 Pariſh generally, without ſaying to what Uſe, was decreed to the Poor of 
10 the Pariſh, on the Miniſter, Churchwardens and Overſeers of the Poor exhibiting a Bill in 
0 i Chancery, and ſuggeſting that the Teſtator intended it for the Benefit of the Poor. It was 


objected againft this Decree, that the Deviſe was void, there being no Uſe limited touching 
the Legacy, whether it was for the Poor, or for the Repair of the Church or Highways, &c. 
Chan. Ca. 134, 135. Vide Abr. Ca. Eq. 97, 98. | | „„ 
The Statute 9 Geo. 2. c. 36. reſtrains and makes void the Diſpoſition of Lands, or Sums 
1 of Money, Sc. to be laid out in Lands to charitable Uſes, unleſs it be by Deed indented and 
1 executed before two Witneſſes twelve Months before the Death of the Donor, and inrolled. 
1 Bot this Act is not extended to the two Univerſities, or the Colleges of Eaton, Wincheſter, 
; ot Weſiminſter. | | F 
The Deviſe of a Charity not good at Law, by Reafon of the Miſnaming of the Deviſee, 
Sc. has been held a good Limitation- in Equity, within the Statute of charitable Uſes ; 
which Statute ſupplies all Defe& of Aſſurance, where the Donor is of Capacity to diſpoſe: 
And Legacies given to charitable Uſes are moſt favourably. conſtrued than all others. 
Finch*s Rep. 221. Vern. 230. 2 Vern. 755. Abr. Ca. Eq. Tit. Charity. 55 
Pious U ſes. Pious Uſes are wholly ſubject to the Chancery. 3 - | | 
Iz And no Appeal lies to the Houſe of Lords from a Sentence by the Delegates, or a Decree of 


5 the Lord Chancellor, upon the Statute of charitable Uſes. | „ 

"IM Alſo the Derree on hearing, Exceptions being once confirmed by the Chancellor, there can 

* be no Rehearing, for that is final by the Act of Parliament. 2 Vern. 118. 2 Chan. Ca. 32. 

. Superſlitious If any Man has heretofore given, ot hereafter ſhall give, any Lands, Tenements or Here- 
Utes, ditaments, by Act executed in his Life, or by his laſt Will at his Death, to any Perſon ſingu- 


15 lar or corporate, in Fee-ſimple, Fee- tail, for Life or Years, to the Intent or upon Condi- 
1 tion to maintain any ſuperſtitious U/es, as to find a Chaplain, and have the Service of a Prieſt 
to ſay Aaſs, or to have a Prieſt or other Man to pray for the Soul of any dead Man in ſuch a 
+. Church of other Place; or to have of maintain perpetual Obits, Lamps or Torches, Sc. to be 
i [. uvied at certain Times to help to ſave the Souls of Men out of the ſuppoſed Purgatory; all: 
WH theſe and ſuch like Uſes are void; and the Lands that are ſo given to ſuch ſuperſtitious Uſes, 
13 | are to be forteited, and given to the King, and he ſhall have them; And yet if ſo that there 
3 be any charitable Uſe intermixed with the ſuperſtitious Uſe, and they may be diſtinguiſhed, 
in the King fhall have only ſo much as is given to the ſuperſtitious Uſe, and not that which is 
1 given to the charitable Uſe alſo: For which ſee Adams and Lambert's Caſe at large. 4 Co. 
104. & Sat. 15 R. 3. c. 5. 37 H. 8. c. 4. 1 Ed. 6. c. 14. 5 3 
A Deviſe to ſuperſiitions Uſes, is where it is to find a Prieſt to pray for the Souls of the 
Fra of i and the Lands or Goods fo deviſed are forfeired to the King by the Statute 
1 Edw. 6. | | 
But if Land is given to find an Obit, and for another good Uſe; if there is no Certainty 
how much ſhall be employed ro the rn Uſe, the Gift to the good Uſe ſhall preſerve 
27 whole from Forfeiture. 2 Rell. 205. See 2 Vern. Rep. 266. Abr. Ca. Eg. Tit. 
arity. Be 8 | 
A Lefure is not within the Statute of 43 Eliz. of charitable Uſes, but that Statute took 
Pattern from 1 Ed. 6. c. 14. againſt ſuperſtiticus Uſes, and here the Charity is miſtaken. | 
But where a Gift is of 10 J. per Ann. to maintain a ſuperſtitious Uſe, ſo long as the Law 
| would allow it; when the Law did abrogate that Superſtition, it was turned to a good Uſe, 
5 and decreed to be, to maintain a Catechiſt there, to be approved of by the Biſhop. 2 Chaz. 
l 1 Ca. 18. : Apr, Ca. Eg. Tit. Charity. N f 1 | ; ; 
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(L) Of 


Ch. 6. f. 6. Declarations of Uſes. 


—  — 


(L) Of Deeds declaring (or leading) the Uſes of Feoffments, Fines or Recoveries. 


Is to a Declaration of Uſes, i. e. the Manifeſtation or Agreement of the Parties to what 
A Uſes and Intents the Aſſurance made ſhall be, oblerve theſe Things: 


Firſt, On what Aſſurances Uſes may be declared. 


Uſes may be declared or averred on a Fine, Feoffment, or Recovery of Land ; but on a 
Bargain and Sale of Land no Uſe may be declared or averred, but what the Law doth make. 


And upon a Covenant of Uſes, no other Uſe may be declared or averred but what is con- 


| tained within the Deed, Co. 175, 176. Dyer 169. 


Second] y, Of declaring the Uſe according to the Eſtate the Party has in the Land. 


h Every one may declare and diſpoſe the Uſe of Land according to the Eſtate that he has 


in the Land; for the Declaration and Diſpoſition of the Uſe enſues the Ownerſhip of the 


Land, Sicut umbra ſequitur corpus. 3 
And at this Day the Uſe draws the Land to it, as the Body or Principal the Shadow or 


Acceſſary. 


And cherefore the Owner of the Land, or he from whom the Land moves, ought to limit 
and declare the Uſe of the Land; as if the Huſband and Wife levy a Fine of the Land 


| whereof he is ſciſed in the Right of his Wife, the Huſband alone may declare the Uſe of 


this Fine, and this Declaration ſhall bind the Wife, although her Aſſent to the Limitation of 


the Uſes do not appear, if her Diſſent doth not appear; but in this Caſe it is moſt proper 
to have a Declaration of the Uſes by the Huſband and Wife both; for ſhe alone, becauſe 
ſhe is ſub poteſtate viri, cannot alone declare or limit any Uſe; neither can the Huſband alone 


limit any Uie againſt her good Will, becauſe he hath not the Eſtate of the Land. 
And therefore if A. and B. his Wife be ſeiſed of Land in the Right of his Wife, and ſhe 


without the Conſent. of her Huſband covenants by Indenture with C. and D. 14 Marti: 


14 Eliz. that a Fine ſhall be levied of this Land, and that it ſhall be to the Uſe of herſelf 


for Life without Impeachment of Waſte, and after to the Conuſees for their Lives, to the 


Intent that they ſhall ſuffer J. S. to take the Profits for his Life, with divers Remainders 


: over; and afterwards, and before the Fine levied, the Huſband alone by another Indenture, 


13 February 22 Eliz. (wherein the Wife is named a Party) without the Conſent of his Wife, 


| does agree that a Fine ſhall be levied to the Uſe of him and his Wife, and after to the Uſes 
limited by the Wife's Indenture, and after the Fine is levied accordingly ; in this Caſe, al- 


though the Variance be in one Particular only, and the Limitations in all the Reſt of the 


Uſes and Eſtates do agree, yet all the ſame Limitations by both Indentures are void, and 
the Uſe upon the Conveyance is left to Conſtruction of Law, and therefore ſhall be to the 


Wife and her Heirs for ever. | . EE 
Ard yet if the Huſband and Wife agree in the Limitation of the Uſes for Part of the 


Land, and differ in the Reſt, the Limitations for ſo much as they agree in are good, and 


void for the Reſidue. FE | | 

And in theſe Caſes where the Declaration is good, the Wife and her Heirs ſhall be bound 
. . 2 | | | 

So if two Jointenanis are, and they and two others, having ſeveral Eſtates, join in a Fine, 
and one of them declares the Uſe in one Manner, and the other declares the Uſe in another 
Manner ; this Declaration is good for either of their Parts, for the Declaration ſhall be go- 


verned according to their Eſtates, 


And if an Infant, or a Man De non ſane memorie, declares the Uſe of a Fine levied by him; 
this Declaration is good, and ſhall bind him ſo long as the Fine ſhall continue in Force. 


2 Co. 57. Dyer 290. Hughes's Abr. 82. 
Huſband and Wife levied a Fine of the Lands of the Wife, and he alone declared the 


Uſes of the Fine; this ſhall bind the Wife if her Diſaſſent does not appear, becauſe it ſhall 


be intended that ſhe did conſent, if the contrary doth not appear ; but if the Huſband de- 


| clares one Uſe and the Wife another, they are both void, becauſe the Huſband, though he 


is ſui juris, bath no Eſtate in the Land, and the Wife, though ſhe hath the Eſtate, yer ſhe 


is not ſui juris, but under the Power of her Huſband ; and in ſuch Caſe the Uſe ſhall follow 
the Ownerthip of the Land. 2 Co. 89. . a BY | | 


Vol, 1. . 71 Thirdly, 


Declarattons of Uſes, 


Thirdly, By what. Deed Uſes may be declared. 


A Declaration of Uſes may be made either by Deed indented (which is the moſt uſual and 
ſafe way) or by Deed Pell; as where the Parties by ſuch a Writing agree that an Aſſurance 
paſſed, or to be paſſed, ſhall be to ſuch and ſuch Uſus; as that a Fine ſhall be levied 
by ſuch a Time, and that it ſhall be to the Uſe of one for Life, another in Tail, another 
L Or it may be made by a, verbal Agreement without any Writing at all, (2, See the Sat. 
4 & 5 Ann. poſt.) as where an Agreement is ſo had and made between two or more, that 
a Fine or Recovery ſhall be had, and it ſhall be to ſuch and ſuch Uſes, and the ſame is had ac- 
cordingly; in this Caſe this is a ſufficient Declaration, being proved ; bur it is not ſafe in 


theſe Caſes to depend upon ſlippery Memory. 2 Co. 73. | : . 

And the Uſe of a Fine may 15 declared by Word without any Deed; and if there be ſuch 
a Declaration by Parol made to lead the Uſe of a Fine, and it be defective to declare the 
Intent of the Parties, it may afterwards be ſupplied and made good by ſubſequent Parols. 


Style*'s Reg. 148. Queære. | - NT 
The Uſes of a Fine may be levied within the Fine itſelf without any Indenture. Hutt. | 


112. | 
An Uſe may be averred without a Deed upon a Fine ſur Render; ſor the Deed is but to 
ſhew the Intent of the Parties, which may appear as well without as by Deed. Poph. 105. 
A general Covenant ſhall. direct the ſpecial Uſes of a Fine, and the ſpecial Operation 
thereof, according to the Intent of the Parties. Bulſt. 256. . 1 
The Render of a Fine may not be alledged to any other Uſe than what is expreſſed upon 
the Eine without a Writing to ſhew for it. Popb. 104, 105. 3 Bulſt. 318, 31 9. 
A Bargain and Sale, Fine and Recovery made at ſeveral Times to one Purpoſe, ſhall be 


eſteemed but as one Conveyance. Bendl. 101. 


Fourthly, V ben a. Declaration of Uſes may be made. 


10 A Declaration of Uſes may be made before, at or after the Time of making the Aſſu- 
„ rance; for an Indenture ſubſequent may direct and declare the Uſes of a Fine precedent. 
I | And therefore one may covenant or agree that J. S. ſhall recover againſt him, or that he 
Wb will 14 Fine, or make Feoffment to F. S. of ſuch Land, and that they ſhall be to the 
5 Uſe of, Sc. | 255 | | 55 
„ . And if one makes a Feoffment, he may declare the Uſes of it at the ſame Time, and that 
„ within the ſame, or in another Deed at his Pleaſure. „5 
And if the Aſſurance be paſt, and no Declaration of Uſes had before, or at the Time of 
paſſing it, a Declaration may be ſubſequent, viz. That the ſame Aſſurance was and ſhall 7 
be, and the Recoverors, Cc. ſhall fand and be ſeiſed to ſuch an ſuch Uſes; for an Indenture A 
ſubſequent may ditect and declare the Uſes of a Fine or Recovery precedent; but obſerve 
_ theſe Differences, that when precedent Indentures are made to direct the Uſes of a ſubſe- H 
quent Aſſurance, and after the Aſſurance is made accordingly, there no Averment ſhall = 
be taken by Word, that the ſame Aſſurance was to other Uſes than are declared by the 1 
Indenture. | e 8 
But againſt an Indenture ſubſequent, declaring the Uſes of an Aſſurance precedent, an Aver- Z 
ment may be taken, that there were other Uſes expreſſed and limited before or at the Time I 
of the Aſſurance than thoſe which are contained in the Indenture. | | | 0 
If a precedent Indenture. be made to direct the Uſes of a ſubſequent Aſſurance, when 
the Aſſurance comes the Land is bound, and the Conuſor or Recoveree cannot by any Act 
of his, after the Recovery had, charge or avoid it; but if the Declaration be ſubſequent, 
if in the Interim, between the Aſſurance had and the Declaration of the Uſes, the Conuſor 
or Recoveree ſells, gives or charges the Land to others, this ſubſequent Declaration will 
not ſubvert the mean Eſtates, Charges or Intereſts, unleſs it can be otherwiſe proved, that 
1 by a certain and compleat Agreement of the Parties, the Aſſurance was had and made to 
[ { theſe Uſes. 2 Co. 69, 70. 6 Co. 27, 63. 7 Co. 40. 9 Co. 8. Dyer 136, 290. 
1 | By the Statute of 4 & 5 Ann. c. 16. F. 15. Declaration of Uſes or Truſts by Deed made 
lf þ | after Fines and Recoveries, ſhall be good in Law notwithſtanding the 29th of Car. 2. c. 3. 
1 $ which requires Writing to paſs Eſtates at the very Time of Conveyance. 
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| Laid to what Uſe, or a Fine is levied ; there the Law appoints the Uſe according to Con- 
ſcience. 2 Co. 37, 38. Dyer 18. Co. Lit. 271. Moor 472, 473, $42, 843. | 


poſed that the Patties had any Intention the Eſtate in the Lands ſhould be altered ' by 


Ch. 6.5.6. Declarations of Uſes. 


Fifthly, Of 4 precedent Agreement far the Limitation of Uſes. 


When an Agreement for the Limitation of Uſes is precedent, whether it be by Writing 
or Word, it is but direFory, and does not bind the Eſtate until the ſame Aſſurance be after- 
wards had, and therefore by a new Agreement or Declaration made in the ſame Manner 


as the former, viz. in Writing, if the former be ſo, and between the ſame Parties either 
before or at the Time of the ſame Aſſurance paſſed, new Uſes may be made and the former 


Ules changed; but when the ſame Aſſurance is purſued accordingly, and no intervenient 
Alteration is made, it ſhall be expounded to be to the ſame Uſes, and ſhall bind the Parties, 
and no naked Averment ſhall be received of any later or other Agreement contrary to the 
Indentures. | . KA: 

Where an Indenture precedent is to limit the Uſes of a ſubſequent Fine or Recovery, and it 
is not purſued in ſome Circumſtance of Time, Perſon, Quantity, or the like; yet if no 


other new mean Agreement may be proved, the Aſſurance ſhall be in Judgment of Law 


to the Uſes contained in the ſame Indenture ; but if a Variance be in theſe Particulars, and 
the Form of the Indenture be not purſued, there an Averment without Writing may be 


taken, that the Fine or other Aſſurance was to other Uſes than are contained in the Inden- 
ture; and if none ſuch can be made, then it is left to the Conſtruction of Law. 
And therefore if A. be ſeiſed of divers Manors in Fee, and by his Indenture dated 
10 Martii 21 Eliz. covenants with B. and C. that he before the End of Trinity Term next 
will by Fine or other Conveyance aſſure one of theſe Manors to them, and that the ſame 


Aſſurance ſhall be to the Uſe of J. and E. his Wife, and of the Heirs of A. and the 28th 
Day the Deed is inrolled; and the 29th Day of the ſame Month he by another Indenture co- 
venants with the ſame C. and D. to convey all the ſame Manors to the ſame C. and D. before 
the Annunciation next, and that the ſame Aſſurance ſhall be to the Uſe of A. and the Heirs 


Male of his Body; and for Default of ſuch Iſſue, to the Uſe of divers others in Remainder; 


and by this Indenture covenants, that if he ſhall nor ſufficiently convey this Land by the 
Day, that he will ſtand ſeiſed to the ſame Ules, Sc. and no Fine is levied by the End of 


7 rinity Term, but 17 September following a Note of a Fine is acknowledged to B. and C. 
and the Heirs of B. of the Land within the firſt Indenture ; and the 18th of the ſame Month 


another Note of a Fine is acknowledged to C. and D. of the ſame and other Land in the 
laſt Indenture, and both theſe Fines are entered in Octabis Mich. following; in this Caſe 
theſe Fines cannot be directed and declared by both Indentures, and therefore it ſeems 
theſe Declarations are void. 2 Co. 69, 70. 6 Co. 27, 63. 7 Co. 40. 9 Co. 8. Dyer 
126, 200. + WIN! 

Where a Man makes a Feoffment to ſuch Uſes as he ſhall appoint in his laſt Will, 
there the Uſe and Eſtate veſts in the Feoffee, and the laſt Will is directory. Co. Lit. 


111.3. 


Sixthly, Of I be Certainty of the Declaration of Uſes. 


A Declaration of the Uſes muſt be certain, and eſpecially in three Things: 8 
(1) In the Perſon to whom; (2) In the Lands, Sc. of which, and (3) In the Eſtates by 

which the Uſes are declared; and if there want Certainty in either of theſe, the Declaration 

is not good; and it muſt be compleat of itſelf without any Reference to Indentures, or other 


Writings to be made afterwards; for then it is but an imperfect Communication, and no 


compleat Declaration. | 155 : 
Where the Uſes of a Fine are agreed, there it muſt go to the Uſes agreed upon; but 


where no Uſes are agreed upon, but only that it is agreed a Fine ſhall be levied, and not 


More Acres of Land do not paſs by a Fine than the Fine names, altho' the Indenture to 
lead the Uſe cf it ſpeaks of more Acres; for the Fine is the Foundation of the Eſtate, and 
the Eſtate riſcth out of it. Fenk. Cent. 6. Caſe 45. | 

If the Conuſee of a Fine levied of Land pays Money to the Conuſor of the Fine at the 
Time of the Fine levied, and there be no Uſe declared, nor is it ſet forth to what Uſe it 


| ſhall be: In this Caſe the Law will conſtrue the Fine to be levied of theſe I ands to the Uſe 
of the Conuſee to whom the Fine is levied. | | 


But if there be no Money paid by the Cogniſee, nor any Uſe declared, it ſhall be to the 
Uſe of the Cogniſor who levied the Fine; for nothing appears whereby it can be ſup- 
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Declarations of Uſes. 


the Fine, [but that the Fine was levied in Corroboration of the Title of the Cognifor. Bendl. 
134,135. She's Prall. Reg. 147: 

One ſeiſed in Fee as Heir of the Mother's Side levies a Fi ine, and declares the Uſe thereof ; 
to himſelf in Fee; this is the old Uſe, and there is no Diverſity between an expreſs Decla- 


ration of an Uſe and an implied one. 2 Will. 139. 
If a Recovery declared by a precedent Deed muſt be confeſſed and avoided, Uſes de- 


clared by a ſublequent Deed may be traverſed. Ld. Raym. 155, 289. 

Uſes of a Recovery declared by a ſubſequent Deed ought. to be _ averred. * 
Raym. 155. 

Uſes will not ariſe by Parol. T4. Raym. 160. 

Where Uſes will ariſe without Deed. Ld. Raym. 290. V 

The Uſes of a Deed precedent to a Fine cannot be controverted by a Parol Evidence, 
unleſs there be a Variance in the Deſcription of the Fine. T4. Raym. 155, 289. 

Notwithſtanding a Variance between the. Deed and the Fine, yet the Fine is by Con- 
ſtruction of Law to the Uſes of the Deed, if nothing appears to the contrary, Id. 


Raym. 289. 
Infancy or Coverture cannot be alledged againſt a Deed which leads the Uſes of a Fine. 


Id. Raym. 289. 
A Deed of Huſband and Wife, that all Agreements relating to ſuch Lands ſhall ceaſe, 
will not revoke a former Deed leading the Uſes of a future Fi ine, unleſs there be a Variance. 


Ld. Raym. 289. 
Where a Fine varies from the Deſcription of a former Deed, a new Deed will lead the 


Uſes. Ld. Raym. 290. 

What Deed will lead the Uſes of a Fine. Ld. Raw: 207. 

A Feoffment or Releaſe may be pleaded without ſhewing that they were to the Uſe of the | 
Feoffee, &c. 2 Ld. Raym. 801. 

S. conveys to the Uſe of himſelf for 99 Years if he fo long live, Remainder to A. for 
25 Years, Remainder to the Heirs of the Body of S. no Uſe will reſult to S. for his Life, 
and the Remainder to the Heirs of his Body is void. 2 Ld. Raym. 854 | 


Power of Ceſtuy que Uſe before the Statute. 2 Ld. Raym. 876. 
Deviſe to A. and B. of Intent that they permit C. to receive the Profits 3 his Life, 


and after his Deceaſe ſhall ſtand ſeiſed to the Uſe of the Heirs of the Body of C. with Power 
to A. and B. to make a Jointure to the Wife of C. e an Eſtate- tail, executed to 0. 


2 Ld. Raym. 873. 
An Uſe ariſing out of the Eſtate of a Releaſe to commence todas the Peach of Tenant i. in 


Tail is not void. 2 Ld. Raym. 782. 
Infant covenants to levy a Fine, he may declare other Uſes when of Age. Stra. 94. 


A Fine levied to the Tenant of the FT in a i Recovery ſhall be intended to the Uſe of 
the Conuſee. S/ra. 17. 


(MW) Of Averment of Uſes, or the Proof of L 2 2 Witneſs, 


A? to een of Uſes, i. e. the Proof of Uſes by Witneſſes, obſerve theſe Things: Where 
any Uſe is expreſſed upon Charter of Feoffment, no other Uſe contra or præter the 


U ſe which is expreſſed ſhall be admitted. 


But in Caſes of Fines and Recoveries wherein no Uſes are expreſſed, other Uſes than what 
Law Conſtruction will make may be ſhewed and proved to be agreed upon, and the ſame 
Aſſurances ſhall be to ſuch Uſes as by Proof ſhall be made to appear to be the Intent of the 
Partics ; as, 

If a Man and his Wife ſell her 1 for Money, and after levy a Fine to the Vendee and 
his Heirs; in this Caſe it may be averred it was for Money, and this ſhall carry the Uſe to 
the Vendee without any Declaration of Uſe, which otherwiſe would reſult to the Woman and 
her Heirs; and yet if a Fine be with a grant and Render, no Averment to prove it to be 
to other Uſes than what are contained in the Fine ſhall be received. Doc. Stud. 9g. 
2 Co. 57... 5 Co. 20, 25. 9 Co. 8. | 

And where the Uſes of a Conveyance be declared by Indenture before or at the Time of 
the ſame Conveyance, no Averment ſhall be received of = other Uſes than what are con- 


tained in the Indenture. 


But if the Indenture of Declaration be ſubſequent, tene an Averment lieth ond ſhall be 
received, that there were other Uſes agreed upon at or before the Time of the Conveyance | 


made. 9 Co. 8. | 
And where an Agreement is made to levy a Fine: or ſuffer a Recovery before or at 


a Time certain, and that it ſhall be of ſuch and: ſuch Ln — to ſuch and ſuch Perſons; 
| and 
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and after it falleth out the Fine or Recovery is not had by that Time, or not of the ſame 
Land, or not between the ſame Perſons ; in theſe Caſes an Averment may be had of other 
Uſes, and of other Agreement. 5 Co. 26. | = 
No Averment of Ules by Proof of Witneſſes ſhall be admitted againſt an Uſe expreſſed in 
a Fine; but in Caſe where no Uſe is expreſſed in a Fine, there are other Uſes than what the 


| Law will make upon the Fine may be averred and proved to be agreed upon, and the Fine 


ſhall be to the Uſes. 5 Co. 26, 9, 8, 2, 57. | | 

T. P. levied a Fine, and afterwards ſuffered a Common Recovery, wherein the Conuſee 
of the Fine was Tenant to the Præcipe, but no Uſes of the Fine were declared; it was there- 
fore inſiſted, that the Uſes of the Fine reſulted to the Conuſor, and though the Intent might 
be to make him Tenant to the Præcipe, yet ſince the Stat. 29 Car. 2. c. 3. there ſhall be no 
Averment'of an Uſe or Truſt; but adjudged, that at the Common Law the Uſe of a Fine 


| was always intended to be in the Conuſee, and that this Statute doth not extend to Uſes by 


Operation of Law, but to ſuch Uſes as are to a third Perſon, (i. e.) that neither the Conuſor 
or Conuſee of a Fine ſhall aver the Uſes to be to a third Perſon ; ſo that in the principal Caſe 
the Party was immediately in by the Fine, and the Cogniſee was a good Tenant to the Præ- 
cipe. 2 Salk. 676. N 8 TOW PTR, | | 


(N) To what e an Aſſurance of Land ſhall be by Conſtruction of Law, and tow 


the Limitatien of the Uſes of Land by a'Deed ſhall be conſtrued. 
| \ 7H E RE the Uſes of an Aſſurance are certainly agreed upon and declared between 


the Parties thereto, there regularly it ſhall be to ſuch Uſes as are declared and agreed. 


upon, and to no others. | oo | . | 

But if a Conveyance be made of Land by Fine, Feoffment or Recovery, and no Uſes there- 
of declared and agreed upon, the Law will limit and appoint the Uſe according to Equity 
and Conſcience. | | ; 


And therefore if a Man levies a Fine, and makes a Feoffment, or ſuffers a Recovery of 
Land without any Conſideration, the Law will adjudge the Uſe to be in the Feoffor, Conuſor - 


or Recoveree, who parts with the Land. | | 

And ſo if a Man makes a Feoffment to the Intent to perform his laſt Will, or to the Uſe 
of his laſt Will, or to ſuch Perſons as he ſhall limit by his laſt Will; in all theſe Caſes the 
Uſe ſhall be in the Feoffor and his Heirs whilſt he lives, to diſpoſe at his Pleaſure. Do#. & 
Stud. 95. Perk. §. 533. Co. 24. Co. Lit. 271. Dyer 18. Crom. Fur. 62. 


And ſo if one makes a Feoffment of Land to F. S. and his Heirs, to the Uſe of V. S. for 


twenty Years, and limits the Uſe no further; in this Caſe the Reſidue of the Uſe after the 
twenty Years ſhall be to the Feoffor and his Heirs. | | 

But if in theſe Caſes there be any Conſideration of Money, or the like, though never fo 
little given, or any Rent reſerved upon the Feoffment, the Law will adjudge the Uſe in 
Feoſtee, Conuſee or Recoverer, Hil. 37 Eliz. C. B. Baker's Caſe. 


And yet in that Caſe alſo if other Uſes be expreſſed upon the Deed, it ſhall go to the Uſes 


expreſſed; as if A. for 200. paid by B. enfeoffs B. and his Heirs, to the Uſe of C. and his 
Heirs. Doct. & Stud. 99. „ os | 

If the Huſband and Wife levy a Fine of the Wife's Land without Conſideration and with- 
cout any Declaration of Uſe, the Law will adjudge this to be to the Uſe of the Wife and her 
Heirs ; but if they ſell her Land for Money, and after levy a Fine thereof to the Vendee; 
this ſhall be to the Uſe of the Vendee and his Heirs. 


And if a Man be ſeiſed of Land of the Part of his Mother, and without any Confideration 


makes a Feotfment in Fee of it; this ſhall be faid to be to his Uſe in the ſame Nature he had 
it before. | | | 
So if two Jointenants be of Land, the one in Fee- ſimple and the other but for Life, and 


they without any Conſideration levy a Fine of it, and make no Declaration of Uſe ; the Uſe 


ſhall be to them of the fame Eſtate as they had before in the Land. | 
So if A. Tenant for Life of Land, and B. in Reverſion or Remainder levy a Fine of this 
Land generally; this ſhall be to the Uſe of A. for Life, and to the Uſe of B. in Fee after- 
Wards, as it was before. | | 
So if A. be ſeiſed in Fee of an Acre of Ground, and he and B. join * and levy a 
Fine of it to another without any Conſideration ; this ſhall be to the Uſe of A. and his Heirs 
only. 2 Co. 57, 58. = | 


If one makes a Gift in Tail, or Leaſe for Life or Years, although it be without any Conſi- 


deration of Fine or Rent, yet the Law will adjudge the Uſe in the Donee or Leſſee, and not 
= _ Donor or Leſſor. Perk. §. 333. | 
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If one at this Day by Deed indented bargain and ſell his Land to another for Money. and 5 
Itmits no Eſtate, but the Deed is Habendum to him only, and not Habendum to him and his 
Heirs, or to him and the Heirs of his Body, or 10 him for Life ; howſoever in this Caſe before 
the Statute of Uſes was made, it was otherwiſe; yet row the common received Opinion is, 
that by this there paſſes only an Eſtate for Life, and not a Fee- 8 Plow. 5 39- Co. 87. 
Cromp. Jur. 47. 27 H. 8. 6. | 

If a Feoffment be made to J. S. and his Heirs to the Uſe of J. D. without any more 
Words; by this Limitation J. D. has only an Eſtate for Life. 

So if a Feoffment be made to J. S. and his Heirs to the Uſe of 7. D. for ever, withour 
faying and bis Heirs, hereby F. D. has only an Eſtate for Life. 

—_ ſo of other Uſes the Conſtruction ſhall be according to the Rules of Law. Co. Lit. 
42. er 169 

If an Eſtate be limited to 7. 8. and his Heirs until A. ſhall come from beyond Sea, and 
attain his full Age, or die; in this Caſe if he comes from beyond Sea, attains his full Age, 

or dies, the Uſe ſhall ceaſe. Paſ. 3 Eliz. B. R. Ld. Mordant's Caſe. 

If one covenants to ſtand ſeiſed to the Uſe of A. his eldeſt Son and the Heirs Male of his 
Body, and after to the Uſe of B. his ſecond Son in Tail, in the fame Manner, or according 
to the Limitation to A. by this B. has an Eſtate- tail to him and the Heirs Male of his Body. | 
Hil. 17 Jac. B. R. Ridgway's Caſe. | 

If a Feoffment in Fee be made to the Uſe of a Man and his Wife for their Lives, and 
after to the Uſe of their next Iſſue Male to be begotten, in Tail, and after to the Iſſue of the 
Huſband and Wife, and of the Heirs of their two Bodies begotten, (they having no Iſſue Male 
then) by this the Huſband and Wife are Tenants in ſpecial Tail executed; and after they have 
Iſſue male they are Tenants for Life, the Remainder to the Son in Tail, the Remainder to 
them in ſpecial Tail. Co. Lit. 28. 

If one makes a Feoffment to the Uſe of bimſelf for Life, and after his Deceaſe to the Uſe 
of Alice, whom he intends to marry, until the Iſſue he ſhall beget of her ſhall be of the Age 
of one and twenty Years, and after the Iſſue comes to that Age, then to the Uſe of the Wife 
during her Widowhood, and the Huſband dies without Iflue z by this the Wife ſhall have 
an Eſtate at leaſt during her Widowhood. Dyer Zoo. | 

If I covenant with B. that in Conſideration big will marry my Danghter, that from the 
Time of the Marriage I will faxd ſeiſed to the Uſe of myſelf for Life, and after to the Uſe of C. 
a Stranger and the Heirs Male of his Body, and after to the Uſe of B. and my Daughter and the 
Heirs of their two Bodies; in this Caſe although the Uſe limited to C. the Stranger be void, 
yet B. and my Davghter ſhall not have the Land till the Death of C. without Iſſue, that my 
Heirs ſhall have it till that Time. Co. 175. 

If I covenant with B. to ſtand ſeiſed to the Uſe of myſelf for Life, and after my Death to 
the Uſe of C. a Stranger for the Term of twenty "Years, and after the End of the Term to the 


Uſe of my Son in To 3 in this Caſe the Uſe limited to C. is void, and my Son after my 


Death ſhall have the Land. 
But if the Words of the Covenant be, and after the End of twenty Years, inſtead of and 


after the End of the Term, my Son ſhall not have the Land until the twenty Years be expired. 
Co. 155. 

Lands and Tenements conveyed upon Confidences, Uſes and Truſts, are to be ruled and 
decided (if a Queſtion ariſes upon the Confidences, Uſes or Truſts) by the Judges of the Law. 


Co. Lit. 271. 5. Carter 197. T. Raym. 317. 
The Intention of the Parties ſhall be obſerved in the Creation of Uſes; but when they are 


created, they ſhall be governed by the Rules of Law. Lutw. 824. 


Before the Stat. 27 H. 8. c. 10. Uſes were to be executed according to the Rules of Equity, 
but now they are reduced to the Common Law, and are to be conſtrued according to the 


Nan of Law. 2 Mod. 251. 


(0) Where and how Uſes of Land may be extinguiſhed and deftoy ed, or ſuſpended, 
or not ; and where the antient . * be Sedo by the Entry of the Tags, 


or not. 


L L ſuch Uſes as are not within nor F by the Statute of 2 Th H 8. but . at 
the Common Law, may be deſtroyed, diſcontinued or ſuſpended, as Uſes before the 
Statute might have been ; and therefore contingent Uſes may be extinguiſhed or ſuſpended. 
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As if a Man ſeiſed of Land in Fee have three Sons A. B. and C. and he makes a Feoff- 
ment of his Land to divers Feoffees, to the Uſe of them and their Heirs during the Life of 


A. and after to the Uſe of the firſt Son that A. ſhall beget, and the Heirs Male of the Body 
of ſuch firſt Son; or if a Feoffment be made to the Uſe of a Man, and the Wife that he 
ſhall marry, or the like; if in theſe Caſes the Feoffees make a Feoffment over before the 


contingent Uſes happen to be in eſſe, as before A. have any Son, or the Man takes a Wife, 


Sc. although it be to one that has Notice of theſe Uſes, yet the Uſes are deſtroyed for ever, 


and the Feoffces cannot enter and revive them contrary to their own Feoffment. : 
And it in theſe Caſes the Feoffees before the contingent Remainder veſt be diſſeiſed, hereb 
the Uſes are ſuſpended ; but then by the Re-entry of the Feoffees the antient Uſes will be 


revived again, | „ | | | 
And therefore if the Feoffees releaſe to the Diſſeiſor, and ſo bar themſelves of their Entry, 


the Uſes are extinguiſhed, and ſhall not be revived ; and the Party grieved has no Remedy 


but in Chancery againſt the Feoffees for Breach of Truſt. | 


And if the Feoffees in the firſt Caſe before die before 4. have any Son born, the contingent 


Remainder is gone. = 
As where a Feoffment is made to the Uſe of the Feoffor for Life, and after to the Uſe of 


the right Heirs of J. S. in Fee, and the Feoffor dies before J. S. in this Caſe the Remainder 


If a Feoffment be made to the Uſe of J. S. and the Wife he ſhall afterwards marry, and of 


the Heirs Male of their Bodies, and F. S. makes a Feoffment of this Land to another before 
he takes a Wife; hereby the contingent Remainder is deſtroyed. Co. 136. I | 
If A. infeoffs B. and his Heirs, to the Uſe of C. and D. his Wife and the Heirs of the Sur- 
vivor of them, and C. makes a Feoffment to E. and dies, this Feoffment deſtroys the con- 


tingent Remainder. Hil. 2 Car. in Scac* adjudged. „ 
When the Eſtate out of which the Uſes ariſe is gone, the Uſes are gone alſo. 


As if a Leaſe be made to A. for his Life, to the Uſe of B. for his Life, and A. dies, here- 


by the Eſtate of B. is gone. Dyer 186. 49 iD | 
Alſo Ules of Lands may be gone by Revocation z where ſee in the next Diviſion. - 


(P) Where a Power to revoke Uſes of Land ſhall be guad, and how they ſoall be taken; 

and what Revocation by Reaſon of ſuch Power ſhall be good, and what not. 

2 Bur, Rep. 1136, &c. ' Athyns's Rep. 558. 2 Athyns's Rep. 88, 172, 353, 
414, 505. FTF „ 


5 P and Powers of Revocation of Uſes of Lands very frequent in voluntary Convey- 


ances (whether by Feoffment or otherwiſe) that paſs Land by way of raiſing of Uſes, and 


are executed by the Statute of 27 H. 8. and the Inheritances of many depend thereupon. 
As if a Man ſeiſed of Land in Fee have divers Sons, and he covenants to ſtand ſeiſed of 
that Land to the Uſe. of himſelf for Life, and after of his eldeſt Son in Tail, and for want of 
ſuch Iſſue, to the Uſe of his Second Son in Tail, &c. with a Proviſo that it ſhall be lawful for 
him at any Time duri 

other Uſes, Sc. : | 

Or if A. by Indenture between him and B. his Heir apparent an Infant, covenants with B. 

for the Advancement of his Blood, Sc. to ſtand ſeiſed to the Uſe of himſelf for Life, and 


ng his Life to revoke any of the ſaid Uſes, and to limit and appoint 


after to the Uſe of his ſaid Heir apparent and the Heirs Male of his Body, and after to the 


Uſe of his right Heirs, provided that if A. by himſelf, or any other during his Life, ſhall 
deliver or offer to B. a Ring of Gold, to the Intent to make void all the ſame Uſes, that then | 


the ſaid Uſes ſhall be void, and he may limit new Uſes. 


Or if A. by Indenture covenants with B. to fand ſeiſed to the Uſe of himſelf and his Wife 


and his Daughter for their Lives, and after, Ic. provided that if the ſaid A. during his Life, 
and after the Debts mentioned in the Schedule annexed to the Indenture ſhall be paid, ſhall be 

diſpoſed to determine, diſannul, change, alter or enlarge, diminiſh or make void the Uſes 

or Eſtates, or any of them, of the Premiſſes, or any Part thereof, and by Writing indented 
under his Hand and Seal, ſubſcribed in the Preſence of three Witneſſes, ſhall declare his 
| Mind to be ſo, that then the ſame Uſes ſhall be void ; all theſe and ſuch like Proviſoes being 
coupled with an Uſe, are allowed to be good, and not repugnant to the former Eſtates. 


But in Caſe of ſuch a Feoffment or other Conveyance whereby the Feoffee or Grantee is in 
by the Common Law, as where A. infeoffs B. and his Heirs to the Uſe of B. and his Heirs, 


it is. ſaid ſuch a Proviſo is merely repugnant and void. FS J 


is gone, for a Remainder cannot be without a particular Eſtate no more of a Uſe than of an 
Eſtate made in Poſſeſſion, and ſuch a Remainder muſt veſt during the particular Eſtate, or 
at leaſt eo inſtanti when the particular Eſtate ends. Co. 120. Chudleigb's Cale. 


As to theſe Proviſoes or Revocations obſerve theſe Things : 5 | 
Firſt, Theſe Revocations are favourably interpreted, becauſe many Mens Inheritances de- 
pend upon them. =. | | . N | 
And therefore he that has Power may revoke Part of the Uſes at one Time, and Part at 
another Time; and the Revocation of the old may be made by the making of new Uſes 
without any expreſs Revocation. ER [er 
And by the fame Conveyance whereby the old Uſes are revoked, the new Uſe may be 
created and limited, and then the former Ufes ceaſe 7pſo facto by this Revocation without 
any Entry or Claim; as, 8 5 1 
If one covenants to ſtand feiſed to the Uſe of himſelf and his Wife for their Lives, and 
after to the Uſe of A. bis Daughter for Life, and after to the Uſe of B. his Daughter in Tail, 
Sc. provided that if he ſhould be minded, Sc. he may by Writing, Sc. make void the 
ſame Uſes, and declare the Uſes to others, and he makes void the Uſe to his Wife at one 
Time and no more, and after by a Deed limits and appoints new Uſes of the whole by a 
new Covenant to ſtand ſeiſed to other Uſes; theſe are good Revocations, for there needs no 
real and expreſs Revocation of former Uſes, but the creating of new Uſes is in Law an 
actual Revocation of the old Uſes, as the making of a latter is ipſo facto a Revocation of a 
former Will. | : Cr „5 | . Fg 
Secondly, The Proviſo muſt for the Subſtance of it be purſued in the Revocation, and all 
incident Circumſtances thereof muſt be obſerved, as Sealing, Subſcription of Names, Wit- 
neſſes, and the like, otherwife the Revocation will not be good. e 7 | 
And therefore if the Provifo be, that if the Covenantor ſhall be minded to revoke, and 
ſhall declare his Mind by Writing indented under his Hand and Seal, delivered before three 
Witneſſes, the Uſes ſhall be void; in this Caſe a Revocation by Word without Writing, or 
by a Writing and not indented, or by Writing indented and not under Hand and Seal, or 
under Hand and Seal and before two Witneſſes only, is not good. Co, Lit. 237. 7 Co. 11, 
12. 10 Co. 143. Co. 110, 173, 107. Dyer 372. 5 8 | 
And yet if a Proviſo be, that if the Covenantor ſhall at any Time during his Life, by 
Writing under his Hand and Seal delivered before two Witneſſes, revoke the ſame, Sc. the 
old Uſes ſhall be void; and the Covenantor by his laft Will and Teſtament in Writing, un- 
der his Hand and Seal before two Witneſſes, gives the Land to another, and makes no ex- 
preſs Revocatien of the former Uſes; this is a good Revocation in Law, Trin. 18 7ac. 
C. B. Tibbet and Lea's Caſe. Ee ck . In IE ve 
If the Proviſo be, that if the Covenantor be minded at any Time during his Life to re- 
voke the ſame Uſes, &c. and ſhall pay or tender to A. B. 205. in ſuch a Place; in this Caſe 
the Tender of this 20s. in that Place at any Time is not good unleſs he happens to meet 
with A. B. at the Place, for then Tender at any Time is good; but otherwiſe the Cove- 
nantor muſt give Notice to A. B. what Time he will tender the 205. in that Place, otherwiſe 
the Revocation is not good. 8 Co. 9217. 2 . 
If one be to marry his Daughter to the Son of another Man, and they mutually covenant 
to ſtand ſeiſed of their Lands to the Uſes of their Son and Daughter, with Proviſo to revoke 
the Uſes with the Conſent of the Mother, if they or either of them be then living, and one 
of them dies; in this Caſe a Revocation by the Conſent of the ſurviving Mother is ſufficient. 
Thirdly, When the Covenantor makes void fuch Uſes by Virtue of ſuch a Revocation, he 
is ſciſcd again of the Land in Fee- ſimple, as he. was at firſt, without any Entry or Claim. 
Trin. 18 Fac. B. R. Savil and S'irling's Caſe. 5 
Frauribiy. This Power of Revocation, whether it be preſent, as thoſe beforementioned, and 
molt are, or future, as when they are upon contingent z as if the Covenantor overlives F. S. 
1 or the like, when it is reſerved to the Party himſelf that made the Uſes, and Proviſoes are 
WW. annexed, may by his Fine or Feoffment be utterly extinguiſhed ; as if he makes a Feoffment, 
1 or es a Fine of Land whereunto the Uſes and Proviſo are annexed, by this the Proviſo is 
1 extinct. | | 1 5 | | | 
1 And yet ſo as if he makes a Feoffment, or levies a Fine of Part of the Land only, this 
Mall . his Power but to that Part only: But if the Power be reſerved to a Stranger, 
a Fine or Feoffment of him that made it will not extinguiſh it. This Power alſo when it is 
8 1 may be . by a Releaſe made by him that has the Power to any one that 
1 ath any Eſtate of Freehold in the Land in Poſſeſſion, Reverſion or Remainder; or it may 
13 be avoided by Defeaſance whether it be preſent or future. Co. 111, 112,113. Co. Lit. 237. 
I. ; Where the Dower is only to revoke, no new Uſes can be declared. Stra. 584. ns 
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: f Declarations of Uſes. 


:(Q- 1 Other Truſts and Confidences of Lands and Chattels real and perſonal ; the 


Nature of ſuch Truſts, the Duty of them that are truſted, and the Remedy to be had 
againſt them for Breach of their Truſt, | | | 


F one conveys his Land to certain Friends in Truſt, to the Intent that they ſhall convey 
it to ſuch Perſons as he ſhall ſet down in his laſt Will and Teſtament; or if a Man de- 


_ livers Money to a Friend in Truſt to purchaſe Land for him and his Heirs, to the End that 
he may 3 Profits thereof for his Life, and to the End it may be conveyed to them 
afterwards: e | 


Or if a Man delivers Money to his F riend to buy Land for him that delivers the Money 
in his own Name; or if a Man infeoffs his Friend and his Heirs of Land, to the Intent that 


he ſhall alien the Land to whom J. S. ſhall appoint : | 


Or if Land be conveyed to me in Mortgage, and I pay all the Money, but I to prevent 
the Jointure of my Wife, or for ſome ſuch like Cauſe, name a Friend joint Purchaſor with 


me, and ſo the Conveyance is made to us both; if in any of theſe Caſes, or in any other ſuch 


like Caſe, the Friend truſted proves falſe, and does not perform the Truſt, but turns the 


Profits of the Land to his own Uſe, or refuſes to ſettle it according to the Truſt, or the like, 
the Party grieved muſt have his Remedy in Chancery ; for theſe are not Truſts or Uſes 


within the Statute, nor ſuch for which there is any Remedy at the Common Law ; and in 


that Caſe where the Land is ſettled to the Intent that the Friends truſted ſhall ſettle it where 
J. S. ſhall appoint, if J. S. does not appoint how it ſhall be ſettled, the Feoffees ſhall have it 
to their own Ule. Cromp. Jur. 48, 54, 58, 59. Dyer 160. Fitz. Accompt 122. 


And if a Man gives or grants his Goods or Chattels, as Leaſes for Years, or the like, to 


Friends in Fruſt to the Uſe of himſelf for Life, and after to perform his Will, or the like; 
| theſe are ſuch Uſes and Truſts as are not within the Statute of Uſes, and for the Breach of 


which there 1s no Remedy at the Common Law, but in Chancery only. 
So if an Obligation or Statute be made to A. B. to the Uſe of C. D. this is a Truſt of the 


fame Nature; and if A. B. releaſes the Obligation without the Conſent of C. D. or gets the 
Money into his own Hands, C. D. ſhall have Relief in Chancery. 85 


And in all theſe and ſuch like Caſes, the general Rules by which Uſes were governed at 


the Common Law are ſtill in Force, and take Place as thofe by which Uſes and Frufts are 


now for the moſt part governed. Cromp. Jur. 62, 45, 65. er 369. 11 Ed. 4. 2. 7 Ed. 

4. 29. Br. Feoffment al Uſe 60. £ _ "0" l 
As Firſt, If there be any Cauſe to ſue for or about the Lands or Goods where with the 

Parties are truſted; as if they deny or delay to perform the Truſt, they muſt be compelled 


thereunto by Suit in Chancery. 7 Ed. 4. 29. 


9 
Secondly, The Ceſtuy que Uſe, or Party for whom the Truſt is, cannot of himſelf diſpoſe of 
the Lands or Goods; for the Property and Intereſt in Law is in the Truſtees z and if it be 


an Obligation or Statute that is made to the Uſe of another, Ceſtuy que Uſe cannot releaſe it, 
but the Truſtees muſt releaſe it. | 


Thirdly, If the Party truſted ſo with Lands, Goods or Chattels, gives, grants or ſells the 
ſame Lands, Goods or Chattels, to one who has Knowledge of the ſame Uſes or Truſts, (as 
it is always preſumed he has, where the Truſts are expreſſed upon the ſame Deed by which 


the Lands, Goods or Chattels are given or granted) or if the Things ſo given or granted, 
be granted upon the ſame Truſts, or to the ſame Uſes, or without any Conſideration at all; 
in theſe Caſes he to whom the Thing about which the Truſt is ſhall have the ſame Thing 


upon the ſame Truſt, and to the ſame Ute as he that gave or granted the ſame had it. 
But where no Truſt or Uſe is expreſſed upon the Deed, the Puchaſor or Buyer bas no No- 


_ tice or Knowledge of the Uſe or Truſt, and he gives a valuable Conſideration for the Thing, 


there for the moſt part the Sale is good; and the Party grieved thereby has no Remedy but 
againſt the Party firſt truſted in Chancery; and the Purchaſor ſhall have and enjoy the Thing 
ſo bought to his own Uſe for ever; but he that is the Party truſted will be forced in Chan- 


cery to make the Party grieved an Amends in Damages for this Breach of Truſt : And if there 
be any Practice or Combination between the Buyer and the Seller in the Matter, there perhaps 

the Suit may hold againſt them both, and the Buyer may be forced to reſtore the Thing 
itſelf. Cromp. Fur. Co. 62, 63, 65. 11 Ed. 4. 24. 


And yet, if A. enters into a Statute to B. and C. to the Uſe of B. and A. having Notice 


of this Uſe, gets a Releaſe from C. in this Caſe B. muſt have his whole Remedy againſt C. 


and ſhall have no Remedy againſt A. 11 Ed. 4. 8. | 5 
Fouribl'y, If the Truſtor or Ceſtuy que Uſe in theſe Caſes commits Felony, Sc. ſo that the 
Things, if he had the Property of them, were forfeited; in this Caſe it ſeems that neither 
TT __— „ | 8B they 
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they nor their Heirs, Executors, Cc. nor the Lord, Sc. ſhall have them, but the Truſtecs 
ſhall keep them for ever. Bro. Feoffment al Uſe 34. | | 


Fifthly, If the Ceſtuy que Uſe or Truſtor die and appoint how the ſame Things ſhall be 


diſpoſed of, the Truſtees are bound to fee it done; as if the Truſtor appoints it ſhall pay his 
Debts, or provide Legacies, the Parties truſted muſt take Care it be ſo employed; and in 
this Caſe the Debtees and Legatecs alſo may compel the Truſtees in Chancery. 15 H. 7. 12, 
Cromp. Jur. 54. „„ 5 ; 
Sixthly, In all theſe Caſes regularly the Thing whereof the Truſt is, is in Equity at the Diſ- 
poſing of him that is the Cęſtay que Uſe, unleſs he otherwiſe appoints it; and if at his Death 
he makes no Diſpoſition thereof, it ſhall go to his Heir, Executor, &c. Dyer 49. 
Seventhly, In all theſe Caſes the Truſtees ſhall have their reaſonable Allowance in Chancery 


for whatſoever they have laid out about the Land, &c. in Suits or otherwiſe for the Profit of 


the Truſtor. | | | | . 

Out of all which appears how dangerous it is for a Man to meddle with any Lands, Goods 
or Chattels ſo conveyed or ſettled in Truſt, for the Cæſtuy que Uſe or Truſtors have no Pro- 
perty in the Thing, and therefore they cannot ſell or give it, and the Truſtee has it but 


to another's Uſe; and it is not ſafe therefore to deal with either of them alone, nor yet in- 
deed ſafe to deal at all in theſe Caſes, unleſs the Buyer may have the Conſent, Sale and Aſ- 


ſurance, or the Releaſe, &c. of the Truſtors and Truſtees altogether. _ | 
And if there be any Feme Covert, or Infant within the Truſt, it is moſt of all dangerous. 

8 K. Hi. | 5 | 5 | 

| An if Goods or Chattels be given to, or to the Uſe of a Feme Covert or Infant, and 

certain Friends are truſted therewith; if they ſell or give away theſe Goods or Chattels con- 


trary to the Truſt, they muſt be ſure to anſwer it: | | 
If therefore they ſell them, let them ſee that the Money made thereof be as beneficial, 


and be beſtowed for the Wife or Children; for it is not ſufficient in this Caſe that the Money 
made thereof be paid to them. 7 Ed. 6. 14. Filz. Subpena 5. | Pe gre 


(R) What Uſes require no Execution by the Statute of Uſes. 


THERE are Uſes which require no Execution by the Statute of Uſes, (27 H. 8.c. 


10.) as when a Man conveys Lands to J. S. and his Heirs, to the Uſe of J. S. and his 
Heirs. _ | | 5 | 5 


minable in Equity in the Court of Chancery. Crom. Jur. Co. 48. 


Alſo Leaſes for Years of Lands in Uſe (which Leaſes had their Being before, and are 


granted over in Uſe and Truſt) are not executed by the Statute; and therefore, 


If a Leſſee for Years of Lands aſſigns over his Eſtate to A. and B. and their Aſſigns, to the 


Uſe of the Grantor and his Wife; all the Eſtate is in A. and B. and the Grantor has nothing 

but an Uſe, for which he has his Remedy in Chancery only. 8 | 
And yet if a Feoffment be made to the Uſe of A. and B. and his Aſſigns for Years ; this 

Uſe is executed by the Statute, becauſe the Leaſe had not its Being before; and becauſe the 


Words of the Statute are, F any ſhall tand or be ſeiſed of any Lands; whereas the Leſſee for 


Years of Lands that had their Being before, was poſſeſſed only of his Term, and not ſeiſed of 
any Freehold. Dyer 369. Cromp. Jur. 66. | | | | 

So there till remains an Uſe of Goods and Chattels Perſonal, which is properly called a 
Chancery Truſt and Confidence; for one may ſtill have ſuch Things in Truſt, and to the 
Uſe of another. Here ſtill the Uſe and Poſſeſſion are divided, becauſe not united by the Sta- 


tute. Thus if an Obligation, or Statute Merchant or Staple be made to A. to the Uſe of B. 


this is a Truſt of the ſame Nature. | 


And if A. releaſes the Obligation, &c. without the Conſent of B. or gets the Money into 


his own Hands, B. ſhall have Relief in the Chancery, _ | ED 
And when there are other Truſts and Cop fidences of Lands that are not executed by the 
Statute, or of Chattels real or perſonal, and the Truſtee proves falſe, or delays to execute the 
Truſt, the Party grieved muſt have his Remedy in Equity, for there is no Remedy at Com- 
mon Law. Cromp. Jur. 45, 62. : | | | 
Lands were deviſed to Truſtees and their Heirs, in Truſt to pay ſeveral Legacies and 
Annuities, and to pay the Surplus of the Rents and Profits to a married Woman during 
her Life, for her ſeparate Uſe, or as ſhe ſhould direct, and after her Death the Truſtees to 


ftand ſeiſed to the Uſe of the Heirs of her Body, with Remainders over; and the Queſtion _ 


was, whether this Deviſe to pay the Surplus of the Rents and Profits to the Wife was ſuch 
| 4 5 an 


And when Lands are conveyed to others in Truſt after this or the like Manner, viz. Thar : 
the Feoffees ſhall take the Profits, and deliver them to the Feoffor and his Heirs; ſuch a 
Truſt is not exccuted by the Statute, but remains as before at Common Law, and is deter- 


„ 
N 
be. 
Q, 
8 
7 * 

7. 
Lad 
2 
p: 

7 
* 
* 
* 

. 
* 
. 
. 
5 
2 
* 
<Z 
2 
3 
6 
<a 
* 
A 
2 
BY 
* 
5 
db 
% 
Fg 
$33 
* 
„ 
* 
0 
wb 
9 
4 

58 

5 

4.00 

45 
pe 
5 
7 
: 
LE 
87 
»ho 
X 
* 
$1 
0. 
Ks 
7 
& 
. 
A 
(> 
* 
58 
+72 
+» 
— 
os 
> 
* 
N 
Tha 


=> 
8% 
= 
25 
iP 
oy 
17 
$29 
* 
4 
8 
= 
LES 


Ch. 6. f. 6. Declarations of Uſes, 


047 ; 


—— — 


ceſlively, as they ſhould be in Seniority of Age and Priority of Birth, and the Heirs of their 
reſpective Bodies iſſuing; and a Difference was taken between this Caſe and that of Broughton 
and Langley, 2 Salk. 679. 1 Lut. $23. S. C. for there it was to permit A. to receive the 
Rents and Profits for Lite; but here it is a Truſt in the Truſtees to pay over the Rents and 
Profits to ſuch and ſuch Perſons, and therefore the Eſtate muſt remain in them to anſwer 
theſe Truſts, otherwiſe ſhe muſt be the Truſtee, contrary to the expreſs Words of the Will. 
Ar. Ca. Eq. 383, 384. —_ . = | 

The Father covenanted with B. G. that in Conſideration of a Marriage between his Son 


and the Daughter of the ſaid B. G. that before ſuch a Day he would levy a Fine of certain 


Lands, which ſhould be to the Uſe of the Son and Daughter in Tail, Sc. the Fine was ac- 


| knowledged accordingly ; the Father died. Adjudged that the Deed did not mention any 


Marriage had between the Son and Daughter, yet the Eftate-tail was executed in them before 


the Marriage had, becauſe the Fine without any Conſideration carries the Uſes, and they are 


perfected by the Fine, though the Conſideration is executed afterwards ; but without a Fine, 
ſuch a Conſideration would not have raiſed an Uſe, for in ſuch Caſe the Marriage muſt be 
had, and the Conſideration executed before any Uſe could ariſe. 1 Leon. 138. 

In Covenant, Cc. the Plaintiff declared that the Defendant had bargained and fold to him 


(the Plaintiff ) four Meſſuages, by the Name of all his Lands in H. and did covehant to levy 
2 Fine of them for farther Aſſurance, (but in Fact the Covenant was to levy a Fine of all his 
' Lands in H.) and ſets forth, that he tendered a Fine to the Defendant, to be levied by him, 


of all thoſe four Houſes comprehended in the Deed ; the Defendant pleads, that at the Time 
of the Covenant he was ſeiſed of two Houſes, &c. and that the other two deſcended to him 


afterwards upon the Death of his Anceſtor, and traverſed that he was ſeiſed of the Lands 


modo & forma; and upon a Demurrer the Defendant had Judgment; for that the Plaintiff 
had declared that the Defendant was ſeiſed, and fold him four Meſſuages, and that he ten- 
dered him a Fine of ſo many; and the Defendant pleaded, that he was ſeiſed of two, and no 
more, and ſo would have the Fine extend beyond the Covenant; and therefore he might well 
refuſe it when tendered. 1 Roll. Rep. 103, 117, BN „ 


SEL 


(8) Remedy at Law as to Uſes, and Dueftions as to them how decided. 


| B Y the Common Law Cefy que Uſe had neither jus in re nor jus ad rem, but only a Cons 


fidence and Truſt, for which he had no Remedy : But for the Breach of Truſt his Re- 


medy was only by Sub pæna in Chancery. Co. Lit. 372. b. | | 
But now the Statute of Uſes, 27 H. 8. c. 10. has transferred the Poſſeſſion to the Uſe. 


Co. Lit. 272. B. Plow. 352. b. 349. 6. Co. 121. a. ö. 122, 127. 2 Co: 58, 78. 6 Co. 64. 
7 Co. 34. 1 Leon. 196. 2 Leon. Caſe 23. KEYS 


Lands and Tenements conveyed upon Confidences, Uſes and Truſts, are to be ruled and 
decided (if a Queſtion ariſes upon the Confidences, Uſes or Truſts) by the Judges of the 
Law. Co. Lit. 271. b. Carter 197. T. Raym. 317. | 


The Intention of the Parties ſhall be obſerved in the Creation of Uſes; but when they are 


Created, they ſhall be governed by the Rules of Law. Lute. 824. 


Of Deeds of Covenant to fland ſeiſed to Uſes, 
(A) What a Coovriant to ſtand ſeiſed to Uſes is. 


J Covenant to ſtand ſeiſed to Uſes is when a Man (who! has a Wife, Children, Brother; 


or Kindred) by bare Covenant in Writing under his Hand and Seal agrees, in Conſide- 
ration of natural Love and Affection, Marriage or other good Conſideration, that for their or 
any of their Proviſion or Preferment he and his Heirs will. ſtand ſeiſed of Land to their 


* - 


Uſes, either in Fee-ſimple, Fee-tail, or for Life. 


As to the Nature, Kinds, &c. of Uſes, ſee the laſt Section, where they are fully treated of. 


This 


n Uſe or Truſt a5. was executed by the 27 I. 8. And it was held by the Court, that ſne 
bach only a Truſt for Life, and conſequently the Heirs of her Body muſt take by Purchaſe; 
and the rather in this Caſe, becauſe it was limited to the Heirs of her Body ſeverally and ſuc- 
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This Covenant to ſtand ſeiſed to Uſes is betome a Conveyance of Land ſince he Stat. 27 5 
H. 8. c. 10. and it needs not be by Deed indented and inrolled, which is requiſite to a Bar- 


gain and Sale of a Freehold ; of which ſee the next Section. 
A Covenant for a valuable Confideration to ſtand ſeiſed to another's Uſe, if inrolled, is ig 


the Nature of a Bargain and Sale. 2 Inſt. 672. 


(B) The Things neceſſary to raiſe an Uſe by way of Covenant to fland fied. 


HERE are five Things neceſſary. to raiſe an Uſe by way of Covenant to ſtand 
ſeiſed. 
A ſufficient Conſideration. 


. A Deed. 
. Seifin in the Covenantar at the Time of the Deed. 


A clear and apparent Intent. 
Apt and proper Words. 1 Vent. 140. 


8 


(C) Of the Confideration in Covenants to and ee to Uſes. 
1 F the Party to whoſe Uſe one covenants to ſtand ſeiſed of the Land is not his Wife, or 


one that he intends to marry, his Child, Uncle, Couſin, or one that his Kinſman intends | 


to marry, no Uſe will ariſe, and ſo no Conveyance. 

The Law allows in ſuch Caſes the Conſideration of Blood and Marriage to raiſe Uſes, as 
well as Money, and other valuable or profitable Conſideration, when the Uſe is to a 
Stranger. 

Bur it does not allow any trifling g Conſideration of Services, old Acquaintance, &c. Plow. 


302. 2 Rull. Abr. 783. 


| Yet where a Man conveys an Eſtate of his Land to others by Feoffment, Fine, Recovery, 


or by Feoffment, Fine or Recovery, to the Uſe of his laſt Will, and afterwards declares the 
Uſes in his laſt Will, he may . an Uſe without any Conlideration. 2 Co. 58. 6 Co. 


18. Co. Lit. 271. b. 2 Roll. Aör. 781 
But in a Covenant to ſtand ſeiſed, or in a Bargain and Sale, there muſt be a Conſideration 


expreſſed, or ſpecially averred, where the Conſideration is general, (as for good Conſidera- 


tion, &c.) though the Matter ſo averred be traverſable. Co. 176. 2 Co. 15. 11 Co. 25. 


Always, where there is no Tranſmutation of the Poſſeſſion, it is neceſſary and requiſite . 


that there be a good Conſideration to create an Uſe, Plow. 202. 6. 7 Co. 1 
Where there is a Covenant to pay certain Sums of Money, and a 0 that if theſe 


Sums be not paid, the Feoffees ſhall ſtand ſeiſed of the Premiſſes till they have levied the ſaid 


Sums ; when there is a Failure of Payment they may enter; and if the Heir has not entered 
upon them they may hold over, Pari ratione when he continues and receives the Profits. 


Cart. 77. 


Even if he had allngned, or for a valuable Conſideration conveyed over the Land, after 


the Failure of Payment, the Feoffee or Aſſignee takes the Eſtate, ſubject to his Uſe, and 


liable to this Charge. id. 
For a ſuture Ule is a Charge and Burden upon the Land in whoſeſoever Hands it comes, 


and cannot be deſtroyed. Cro. Eliz. 688, 689. 


If a Man in conſideration of Money received and Marriage to be had with his Son cove- 


nants to ſtand ſeiſed, there no Uſe will ariſe to the Son and Woman without Marriage, al- 
though the Money be paid, becauſe the Marriage is the principal Conſideration in the Intent 
of the Parties, and the Money is but the Acceſſary which attends the Marriage; but it 
would have been good by Eſtate executed by Fine, Feoffment or Recovery. Meer, 


Caſe 247. 


1 Covenant to ſtand ſeiſed, Sc. ia Conſideration of natural Affection to the covenantor- $ 
Son, and of one Hundred Pounds. Per Bridgman, The principal Conſideration, (i. e. he 
Conſideration of Biaed) will carry it: And in this Deed there is a mixed Conſideration, and 
there necds 119 id Inrolment. Carter 114. - So adjudged 2 Vent. 266, 3 Lev. 291. 


4+ 010d. 149, , 
Ai. ſtiſed in "a covehinted tu ſtand ſeiſed to the Uſe of B. in Conſideration of Payment 


of his Dcbts out of his dwh Eſtate; this Uſe is void, becauſe there was no Conſideration on 


the Part of B. to raiſe the Uſe, the Money appointed to be paid being to be raiſed out of the 8 


Profits of the Eſtate of 4. the Covenantor. 1 Leon. 194, 195- 


A. covenants 


z 
35 ö 
25 

8 | 
I 
*# 
7 
FL 
- % 
z 
2 

L 


þ 
4 
% 


rer 


n R 9 * n 0 
7 . wm TEN OPER 
8 r 3 PEE rn ere ora ii 2 6 clan. 9 
: SW: * 8 2 I 


Ch. 6. f. 7. a Covenants to ſtand ſeiſed to Uſes, 


— —— 


gers to the Conſideration, viz, To the Payment of his Debts and Legacies. But if they 
had been Executors, whereby they became privy to the Conſideration, and chargeable with 


the Payment of the Debts and Legacies, then the Conſideration had been good. Co. 


134. 2. | | 
te; This is in Caſe of a Term for Years where there needs no Inrolment. 

Money will not raiſe an Uſe upon a Covenant to ſtand ſeiſed without Inrolment. 
Leon. 201. | 85 5 | 

An Uſe will ariſe upon a Leaſe and Releaſe if there be five Shillings Conſideration in the 
Leaſe, and no Conſideration at all in the Releaſe. 5 

A Covenant, in Conſideration of the Covenantor's natural Love and Affection to his Wife, 
to ſtand ſeiſed to the Uſe of himſelf for Life, then to the Uſe of the Wife for Life, with 
Power for her to limit over the Eſtate to ſuch Perſon as ſhe ſhould appoint; no Uſe can ariſe 
to the Perſon appointed. Fiiz-Gib. 229. Ca. in Chan. and K. B. from 4 to 7 G. 2. 107, 


(D) What amounts to a Covenant to fland ſeiſed, or not. 

Seiſed in Fee of a Reverſion expectant upon an Eſtate for Life, by Deed Poll, in Con- 
** fideration of natural Love to his Wife, and B. his Son, begotten on her Body, and C. 
his Daughter, did give, grant and confirm unto B. his Son, all thoſe Lands, Cc. the Re- 
verſion and Reverſions, &c. To hold to him to the Uſes following, viz. To the Uſe of him- 
ſelf for Life, and after to the ſaid B. in Tail, and after to C. his Daughter in Tail. A. died, 
B. the Son deviſed to the Leſſor of the Plaintiff, and died without Iſſue. C. the Daughter, 


by Pretence of her Remainder, entered, againſt whom an Ejectment was brought of the De- 


miſe of B. the Deviſee; there was no Execution of this Deed but Sealing and Delivery. Now 
the ſole Queſtion was, whether this Deed amounts to a Covenant to ſtand ſeiſed, or is void ? 
Whereupon it was firſt adjudged to amount to ſuch a Covenant, but the Judgment was af- 
terwards reverſed, and the Deed adjudged void, and the Reverſal affirmed in Parliament, 
2 Fe 18, 3195. „ f | | 
A Rent granted, as well in Conſideration of natural Affection as for Money, amounts to 
a Covenant, to ſtand ſeiſed, and may be ſo pleaded without Inrolment. 4 Med. 150. 

IF. ſeiſed of a Reverſion in Fee expectant upon an Eſtate for Life, in Conſideration of na- 


tural Love and Affection, did give, grant and confirm to his Son all thoſe Lands, and the 


Reverſion and Reverſions, Sc. Habendum to the Son and his Heirs, to the Uſe of himſelf 


for Life, and after to the Uſe of the Grantee (who was his Son) and the Heirs of his Body; 


and for want of ſuch Iſſue, Remainder to his Daughter in Tail: There was no Execution of 
this Deed by Attornment or Inrolment, or otherwiſe z this does not amount to a Covenant to 
ſtand ſeiſed. 2 Vent. 319. . Te IS | | | 


(E) Wi bo may covenant to fland fſeiſed to Tes. 


A Man at Common Law could not during the Coverture limit an Eſtate to his Wife : But 
now by Deed he may covenant to ſtand ſeiſed to her Uſe, or make other Conveyance 


to another for the Uſe of his Wife. Co. Lit. 112.4. 7 Co. 40. Bratt. lib. 2. c. 12. | 
It is requiſite that the Covenantor be ſeiſed at the Time of making the Deed; for a Man 


cannot covenant to ſtand ſeiſed to an Uſe of Land which he ſhall afterwards purchaſe, or is 
not then ſeiſed of. 3 Lev. 306, 307. . | 


(F) To whoſe 77 Covenants to fland ſeiſed may be, or not. 


other Conveyance to another for her Uſe. Co. Lit. 112. 4. 7 Co. 40. Vide Brat. 
lib. 2. c. 12, a : 5 | 
Such Covenant may be to the Uſe of a Stranger, but then it muſt be for Money, or 
other valuable Conſideration, and not for Love and Affection, Cc. Vide Co. 176. 2 Co. 15, 
Lev. 55, 56. | oe ny | | = 


Vor. I, = N A 


A. covenants that in Conſideration of diſcharging his funeral Expences, and Payment of 
his Debts and Legacies out of the Profits of his Lands, and for the Advancement of his Son, 
that he would ſtand ſciſed to the Ule of himſelf for Life, and after his Death to C. and D. 
for twenty-five Years, and after the End of that Term to his Son in Tail: This Term of 
twenty-five Years is void for want of a good Conſideration, becauſe C. and D. were Stran- 


2 may now covenant to ſtand ſeiſed 1 the Uſe of his Wife, or may make 
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Covenants to ſtand ſetſed to Uſes. 


A Father cannot covenant that his Son ſhall ſtand ſeiſed of the Lands whereof the Father 
is ſeiſed ; for a Man cannot ſtand ſeiſed of that which he is not ſeiſed of. 3 Lev. 306, 307. 


Vent. 140. | | 
See of Conſiderations in Covenants to ſtand ſeiſed to Uſes. 
() Of what à Covenant to fland ſciſed may not 3. 


A Covenant to ſtand ſeiſed of an Office is void. 3 Med. 145. 


(H) at Words amount to a Covenant to fland ſeiſed. 


Settlement was made as follows, viz. 7. bat if I have no Iſſue, and in Caſe I die without 
Iſſue of my Body lawfully begotten, then I give, grant and confirm my Land, &c. 10 my 


Kinſwoman J. S. 70 have and to hold the ſame to the Uſe of myſelf for Life, and after my De- 


ceaſe to the Uſe of the ſaid S. and the Heirs of her Body to be begotten, with Remainders over, 
Sc. The Queſtion was, whether this amounted to a Covenant to ſtand ſeiſed, ſo as to raiſe 
an Uſe to S. without Tranſmutation of the Poſſeſſion ? It is a Covenant to ſtand ſeiſed tho? 
the formal Words are wanting to make it ſo; and ſo it was adjudged. 3 Med. 237. Comb. 
128. 2 Salk. 384. | = | | „5 

A Man ſeiſed in Fee by Indenture inrolled within ſix Months, for the Conſideration of 
natural Love to his Daughter, and for the Augmentation of her Portion and Preferment in 
Marriage, and other valuable Conſiderations, did give, grant, bargain, fell, alien, infeoff 
and confirm to his ſaid Daughter and her Heirs. The Queſtion thereupon was, whether this 
be a good Deed ? Per Finch Attorney General, The Word Covenant is not abſolutely neceſ- 
ſary, ſo that there be other Wards ſufficient in Law to declare the Parties Intent, for all 
Words will not ſerve. Adjudged a good Deed. All held that Words proper for a Con- 


veyance at Common Law will raiſe an Uſe, as Demiſe and Grant in Conlideration of Mo- 


ney has amounted to a Bargain and Sale. And per Cur', If an Uſe ſhould not ariſe by 
ſuch Conveyance, it would overthrow all Conveyances by Leaſe and Releaſe. Vent. 140, 


141, 142. 
For more concerning Covenants to ſtand ſeiſed, ſee the laſt Section, and before at p. 41 8, 419. 
Tit. Covenants. „„ e _ | Ee 


ERET.-VIt- 
Of Deeds of Bargain and Sal. Zee 2 Burrows's Reports 1131 to 11 3 "Rp 


(A) A Bargain and Sale, what, 
Bargain and Sale is the Transferring of the Property of a Thing from one to another 
upon valuable Conſideration. | | DE WED . 
And herein only it differs from a Gifr, that a Gift may be without any Conſideration or 
Cauſe at all, and a Bargain and Sale has always ſome meritorious Cauſe moving it, and can- 
not be without it. | : | Fes | | . | 
The Words Bargain and Sale alſo are ſometimes applied to the Aſſurance or Conveyance 
whereby the Bargain and Sale is done and made, which is called a Deed of Bargain and Sale; 
for a Bargain and Sale may be by Writing, or without Writing. Terms de la Ley. Plow. 
OI. 2 Co. 35. | | 5h ES © VE rn Ewa 
' A Bargain and Sale is alſo called an Inſtrument whereby the Property of Lands or Tene- 
ments is for a good and valuable Conſideration granted and conveyed from ane Perſon to 
another | | : | 2 8 | 5 
And is alſo termed a real Contract on a valuable Conſideration for paſſing of Manors, 
Lands, Tenements or Hereditaments, by Deed indented and inrolled within ſix Months after 
the Date thereof. 2 Iuſt. 612. Co. Lit. 672. Kelw. 85. Co. 87. | OL 
But theſe two laſt Definitions omit the Transferring the Property in Goods and Chattels, 
which may alſo be by Bargain and Sale; of which ſee hereafter. 5 
Deeds of Bargain and Sale are by Virtue of the Stat. 27 H. 8. c. 10. of Uſes; and the In- 
rolment thereof by Virtue of the Sat. 27 H. 8. c. 16. of Inrolments. | 


#- 


Ch. 5 $. 8. Baͤrgains and Sales. 651 
II the er be 1 in Poſſeſſion, this is an eaſy and ready Aſſurance; but a Feoffnient _ 
reduces and reſtores the Poſſeſſion to the Feoffor though the Feoffor had been diſſeiſed. 
2 Inft. 672. 
If the Bargainor be not in Poſſeſſion, the Deed muſt be dulivered on the Ground, ut poſt. 


He who ſells is called the Bargainor, and he to whom the Sale is made is called the Bar- Bargainor, 


gainee. | | Bargainee, 
wha. 


(B) Kinds of Bargains and Sales, viz. of Lanas or Goods. 


8 Ometimes a Bargain and Sale may be of Lands, Tl enements and Hereditaments, and chen 
that Term is moſt properly applied. 

And in that Caſe it is ſaid to be, where a Recompence is given by both Parties to the 
Bargain, 

45 where one be and ſells his Land to another for Money ; in this Caſe the Land is 
a Recompence to the one for the Money, and the Money to the other for the Land. Terms 
de la Ley. Plow. 301. 2 Co. 

A Bargain and Sale is now become one of the common Aſſurances of the Kingdow, ſo that 
ſuch an Afſurance may now be averred not to be fraudulent within the Statute of 27 Elia. 

as well as any other Affurance ;z a Rent may be reſerved upon it, or a Condition made by it 
as well as by any other Kind of Aſſurance. Per Ch. J. Hide, 3 Car. 

And ſometimes a Bargain and Sale may be of moveable Things, as Trees, Corn, Graſs, 
Oxen, Kine, Houſhold-Stuff,, and the like; the Property whereof is and may be altered by 
this Kind of Conveyance, as well as by Gift or Grant. 2 Co. 54. 

And this Kind of Bargain and Sale is that which is commonly called a Contract; which 
largely taken is an Agreement between two or more concerning ſomething to be done, where- 
by both Parties are bound to each other, or one is bound to the other. 

Bur ſtrictly it is the Buying and Selling of ſome perſonal Goods We the * is 

| altered, Terms de la — Tit. Agreement. 


« (0) The Eßeci of a | Bargain add Sale, 


5 1 H E Effect of a Bargain and Sale is to transfer the Property, which it will as effectu- 
ally do as any other Kind of Conveyance whatſoever. 
And therefore the Bargainee of a Reverſion howſoever he may nat have the Benefit of a 
Condition upon the Demand of a Rent without giving Notice of the Bargain and Sale to the 
LE 
And howſoever, if A. Conuſee by a Fine of a Reverſion before Attornment of the Tenant, 
| bargains and ſells the Reverſion to B. that B. cannot diſtrain for this Rent until he can get an 
Attornment of che Tenant ; yet the Bargainee ſhall have the Benefit of a Condition as an Aſ- 
ſignee within the Statute af 32 H. 8. 
And he may vouch by Force of a Warranty annexed to the Eſtate of the Land, becauſe he 
is in partly in the per and partly in the poſt. 8 Co. 94. 5 Co. 113. 3 Co. 62. 
An Heir apparent ſold Land in his Father's Life-time, and received the Purchaſe-Money 
h for the ſame ; he ſhall be bound to make good the Sale after his Father's Death, if he hath 
no Title but as Heir when he comes to be Owner of the Lands he ſold : But here the Money 
raiſed on the Sale was employed for the Benefit of the Family; and the Father was abſent 
beyond the Sea, &c. Duke of Newcaſtle's Cafe. 2 Chan. Ca. 113. 
Upon a Bargain and Sale, the Bargainee has preſently ſo far a&tua] Poſſeſſion that he is à 
good Tenant to the Precipe, and may ſurrender, aſſign, alien, releaſe, Fe. Vent. 361. 
But upon this Poſſeſſion he cannot bring Treſpaſs until he has made his actual Entry, 
Carter 66, 78. W. Jones 7. Cro. Jac. 604. 
The Bargain and Sale veſts the W and the Statyte of Uſes the Poſſeſſion. Cro. Zac, 
0906 pl. 9 Lucas 10 Mod. 47. | 


) Who may ; make a 8 and Sale, or not. 
See Chap. 4. F. 4. before. 


N 0 Perſon e can mike a Bargain and Sale who has not the actual Poſſeſſion at the Time of 
Sale: If he has not the actual Poſſeſſion, then the Deed muſt be ſealed upon the Land, 

upon an Entry made for that Purpoſe; for the Entry puts the Grantor into Poſſeſſion, and 

purges Diſſeiſins, Ec: See before, Title Entry, and ſee Carter 161. 2 Inſt. 672. 3 Leon; 
312, 337, 388. Lev. 270, 271, 272. Cro, Eliz, ”"_ pl. 19, 446, 447. pl. 11, 


(E) T6 


Bargains and Sales. 


(E) To whom a Bargain and Sale may be, or not. 


A Bargain and Sale of Lands for Money cannot be to one Man to the Uſe of another ; 


for an Uſe cannot be upon an Uſe, but it muſt be to the Bargainee only. Poph. 81, 


Dyer 155. 


If a Man bargains and ſells his Land for Money by Deed inrolled, to hold to the Bar- 
gainee in Fee, to the Uſe of the Bargainor for Life, Sc. or to the Uſe of any other; this 
Limitation of the Uſes is void, and it ſhall be to the Uſe of the Bargainee in Fee, becauſe the 
Conſideration and Sale implies the Uſe to be in him only. Bendl. 61. Dyer 155. | 


= (F) Of what Things a Bargain and Sale may be, or not. 


A LL Things for the moſt part that are grantable by any other way from one Man to 
11 another, are grantable, and may be transferred by way of Bargain and Sale from one 
to another. | 3 eee e | 
And therefore Lands, Rents, Advowſons, Commons, Tithes Profits of Courts, and the like, 
may be granted by way of Bargain and Sale in Fee-fimple, Fee-tail, for Life or Years. = 
And all Manner of Goods and Chattels, as Leaſes for Years, Wardſhips, Cattle, Corn, 
Houſhold-Stuff, Wood, Trees, Merchandizes, and the like, are grantable by way of Bar- 
gain and Sale. See 2 Weſt. Symb. Tit. Bargain and Sale. n 
But it ſeems Eſtovers, and ſuch like Things de novo, and that have not Eſſence before, are 
not grantable by way of Bargain and Sale, as they are by way of Grant or Leaſe, and there 
fore a Bargain and Sale of ſuch Things is void. 6 Fac. B. R. adjudged, 21 H. 6. 43. 
A Bargain and Sale by Deed may be of Land, rendring a Rent, and the Reverſion ſhall 


be good, becauſe the Uſe and Poſſeſſion paſs uno flatu; and therefore it is all one with a 


Grant of the Land itſelf ; for if the Uſe paſſes firſt, then the Rent cannot be reſerved out of 
the Uſe, and then the Reſervation of the Rent will be void. But they both paſling at the 


ſame Time makes it good. 2 Co. 54. a. 
(G) By what Deed a Bargain and Sale of Land may be made. 


7 F any Eftate of Freehold or Inheritance be made of Land by way ef Bargain and Sale, the ſame 
muſt be made by Writing or Deed intended, and cannot be made by Word of Mouth only, as a 
Leaſe for Years, whether it be created de novo, or be in eſſe before, may be. Stat. 27 H. 8. 


4 16. | | | 
But Lands in London, by a ſpecial Proviſo within the Statute, may be bargained and fold = 


by Word of Mouth, without any Writing. 


(H) By obat Words a Deed of Bargain and Sale of Land may be made. 


TH E very Words bargain and ſell, though it is good and proper that they be in a Bargain 
and Sale (being the Words mentioned in the Statute of Inrolments) yet they are not abſo- 
lutely neceſſary, for other Words equivalent will ſuffice to make Land paſs by way of Bargain and 
Sale. | | | | | | 
For whatſoever Words upon valuable Conſiderations would have raiſed an Uſe at Common 
Law, the ſame amount to a Bargain and Sale within the Statute z as, PETR 
Where a Man by Deed indented and inrolled, covenants in Conſideration of Money to ſtand 
ſeiſed to the Uſe of his Son in Fee; this by Reaſon of the Inrolment is a good Bargain and 
Sale, and yet there is not one Word of Bargain and Sale in the Deed. Carter 66. 2 Inſt. 
652. Crd Fac. 210. . Moor 34. Cn. Eliz. 16. V 
And if a Man ſeiſed of Land in Fee, by Deed indented, and by Words alien or grant, 
ſells them to another; or if ſuch a Man covenants to ſtand ſeiſed of his Land to che Uſe of 
another, and theſe Deeds are made in Conſideration of Money, and the Deeds be after in- 


rolled; theſe will amount to good Bargains and Sales. Carter 66, 718. 


And if a Man by Deed indented and inrolled, in Conſideration of 100. paid to him, by the 
Words Demiſe and Grant, paſſes his Lands to another for twenty Years; this is a good Bar- 
gain and Sale. 8 Co. 94. 7 Co. 40. 2 Co. 36. Vent. 141. Mod. 1. Cro. Elix. 166, 


(I) bat Conſideration is requiſite in a Bargain and Sale of Land. | 
"HERE muſt be ſome good Cenfideration given, or at leaſt ſaid to be given, for the Land. 
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Ch. 6. f. 6. Bargains and Sales. 


And therefore if A. (for di vers good Conſiderations) or in Conſideration that the Bargainee 


is bound for the Bargainor, and (for divers good Cauſes) or (for divers great and valuable 


Conſiderations) bargains and ſells his Land by Deed indented and inrolled to B. and his Heirs ; 
nibil operatur. | | | 


hut if in theſe Caſes there be really Money or other good Conſideration given, although it 
be not expreſſed upon the Deed, the Bargainee may aver it, and being proved the Bargain 
will be good. Ward v. Lambert, Paſ. 37 Eliz. 41 Elix. adjudged. Dyer 169. 

And if the Deed makes Mention of Money paid, as in Conſideration of 1001. or the like, 
and in Truth no Money is paid, yet the Bargain and Sale is good. | | 
And no Averment will lie againſt that which is expreſly affirmed by the Deed. Dyer go. 
Moor 378. Unleſs it comes to be queſtioned, whether fraudulent or no upon the Statute 
againſt fraudulent Conveyances; for the Affirmative is proved by the Deed, and it is im- 
poſſible to prove the Negative. Moor 378. | 
And if the Deed mentions and ſays for a certain Sum of Money, or for a certain competent 
Sum of Money; theſe are good Conſiderations. Dyer go. . 5 


The beſt way is to mention a Conſideration of Money, which, though but ten or twenty 


Shillings, is ſufficient to paſs an Eſtate, but a general Conſideration will -not raiſe an Uſe. 
Co. 175. 4. 176. 5. Moor 578, 378. 7 Co. 40. 11 Co. 24, 25. 


A Conſideration might formerly have been averred although no valuable Conſideration was 


expreſſed in the Deed. But Quære if it can be ſo now, ſince the Statute of Frauds. 

A. a Tenant for Life, Remainder to B. his Son in Tail, Remainder over. B. the Son 
| being in Debt, was deſirous to ſell his Reverfion to his Father, who propoſed a Sum for 
that Purpoſe; but C. (who had been an Attorney) diſſuaded the Son from it, declaring 


that this was no valuable Conſideration. But in about a Year afterwards, when the Father 
was antient and ſickly, C. himſelf bought this Reverſion of B. for 1050/1. when the Eſtate 


was worth 150 J. per Ann. and B. was at this Time thirty-four Years of Age, and had a 
Child about ten Years old, who was inheritable to the Intail; and B. levied a Fine of this 
Reverſion to C. In about two Years Time A. the Father died ; B. brought his Bill to ſet 
aſide this Conveyance, and in order to gain an Injunction, by the Direction of the Court, 
ſuffered a Common Recovery, and declared the Uſes of it to the two ſenior ſix Clerks, ſub- 
ject to the Order of the Court. Upon the Hearing of this Cauſe Lord Chancellor decreed 


Relief upon Payment of Principal and Intereſt, and full (meaning liberal) Coſts, grounding 


his Opinion chiefly upon the Caſe of Berney and Pitt, in 2 Vern. 14. Will. Rep. 310. 

2 A Sale at Undervalue from one who was a Lunatick, was ſet aſide; but the Conveyances 
decreed to ſtand as a Security for what was paid for the Lunatick's Uſe. 2 Vern. 678. 
A Bargain and Sale of Lands, &c. of exceſſive Advantage, gained from a young Heir by 

Extremity and in his Neceſſity, was decreed to be ſet aſide; and that altho' the Bargain be 

of his own ſeeking, and hazardous to the Bargainor, yet in this Caſe the Defendant was to 

have five Times the Value of his Money in Land; which was a very unconſcionable Bargain. 


2 Chan. Ca. 120, 121. | 


H. bought of the Defendant N. in the Life-time of his Father, the Rever/ion of a Houſe 


at an Undervalue, by Reaſon of the Contingency, That if N. had died in his Father's Life- 
time, the Plaintiff had loſt all his Purchaſe-Money : On the Death of the Defendant's Fa- 
ther, who died about ten Years after this Conveyance was made, N. exhibited his Bill to be 


_ relieved againſt the Bargain, and was relieved by the Lord Nottingham; but upon a Rehear- 


ing before the Lord Keeper Guildford, that Decree was reverſed : And afterwards a Bill was 
brought by the Executor of H. to compel N. to perform a Covenant to make further Aſſu- 


Trance ; but he was denied Relief therein, and the Plaintiff was left to bring his Action of Co- 


venant at Law. Vern. 271, 272. 


The above principal Caufe being afterwards again reheard before the Lord Chancellor 


Fefferies, he freverſed Lord Guildford's Decree, and confirmed the Decree of Lord Notting- 


bam; declaring he took H.'s Purchaſe to be an unrighteous Bargain in the Beginning, and 
nothing that happened afterwards could help it. Yern. 168. 2 Vern. 27. 2 Chan. Ca. 137. 


(K) Whether Livery or | Attornment is neceſſary in Bargains and Sales of Lands; 
THERE meds no Livery of Seifin or Attornment whete there is 4 Bargain and Sale of 
And therefore, if one bargains and ſells a Reverſion by Deed indented and inrolled for good 
Conſideration, the Reverſion will paſs without any Attorniment of the Tenant, 5 


411;* And 


Bargains and Sales. 


And if it be only a Leaſe for Years of a Reverſion chat 3 is aranted, there 5 no Adora 
ment nor Inrolment. 

And in Cafe of a Bargain and Sale, the Bargaipee is in aftual Poſſeſſion before any Entry, 
ſo that the Leſſee may attorn to the Grant of the Reverfion, as has been ruled in Mitton's 
Caſe, Mich. 18 Fas. in Cur. Ward. by the two Chief Juſtices and the whole Court. 

And it ſeems he has not ſuch Poſſcſſion as to bring any poſſeſſory Action for Treſpaſs, or 
the like, until an actual Entry, for where the Scarute 27 H. 8. of Uſes provides, that the ac- 
cual Poſſeſſion ſhall be adjudged according to the Uſe, yet it ought to have a Circumſtance 


which is requiſite by the SOON Law, vi an N Entry in 1 85 e 2. 7 Cl. 


40. 8 Co. 94. 
(L) Of e Razer and Sales of Land. 
Firſt, In the Courts at Weſtminſter, or before the Cuſtos Rotulorum, &c. 


HE F: R E muſt be an Inrolment 4 a Deed of Bargain and Sale where ary Freebold 
paſſes. | | 
For it is enacted by the ſaid Sat. 27 E. 8. c. 16. That no Lands (except i in ſome Corpo: 
rations only) ſhall paſs from one to another by any Deed, whereby any Eſtate of Inheritance or 
Freehold (vide infra) ſhall be made or take Effect in any Perſon or Perſons, or any Uſes there- 
of be made, by Reaſon only (vide infra) of any Bargain and Sale thereof, except the ſame be 
made and done by Writing indented, ſealed and inrolled in one of the King's Courts of Re- 
cord at MWeſtminſter [in the Chancery, King's Bench, Common Pleas or Exchequer] or elfe 
within the ſame County or Counties where the Land ſo bargained and fold lie, before the 
Cuſtos Rotulorum, and two Juſtices of the Peace, and the Clerk of the Peace of the ſame 
County or Counties, or two of them at the leaſt, whereof the Clerk of the Peace to be one. 
And the ſame Inrolment to be within fix Months next after the ſame Writing or Deed i is 
dated. 
TP his Statute of Inrolments excends to Bargains and Sales of Tuberitgncin and Freebo!ds only, 
and not to Bargains and Sales for Years, for they are good without Inrolment ; and the Pol- 
ſeſſion paſſes by the Statute of Uſes. 2 Co. 36, a. 54. 8 Co. 93, 94. 2 Inſt. 671, Dyer 


309. Roll. Abr. 204. 
Houſes and Lands in London, wad any City, &c. are exempted out of the ſaid Stature. 


2 Inſt. 676. Nel. Ar. 342. Dyer 229. Yebv. 124. 
To a Bargain and Sale of a Chattel there needs no larolment. 2 Co. 35.6. 5. 36. a. 


8 Co. 94. 4. 2 Inf. 672. | 

If a Man for Money bargains and ſells, and before Inrolment levies a Fine, or makes a 
Feoffment to the Bargainee in Fee, and afterwards, within fix Months, the Deed is inrolled; 
the Bargainee ſhall be in by the Fine or Feoffment, both by Reaſon of the Word only in the | 
Statute, and alſo for that the Eſtate veſted by the Common Law ſhall be preferred. 2 Iuſt. 
672. 4 Co. 71. 5. 72. 4. 2 And. 3, 162, 203. 4 Leon. 4. Popb. 49. Hob. 222. 

This Statute was made in the ſame Parliament wherein the Law of Transferring of Uſes into 
Poſſeſſion was made, to the End that Mens Lands might not 1 1 N and ee 988 1 207 = 


Payment of a little Money in an Alehouſe, or the like. 


And herein obſerve theſe Things: 
1. The Inrolment upon ſuch a Deed as to aides this Eſtate to paſs muſt be in Parchment, 


for an Inrolment in Paper is not good. 2 1nft. 672, 673. 
2. The Deed inrolled muſt be indented, for if it be but Poll, the Eſtate wil! not paſs. 


2 Inſt, 672, 673. 
3. It muſt be inrolled within ſix Months of the Purchaſe or Sale, 


And this Account mult be, 

1. From the Date, and not from the Time of the Delivers: of the Deed. 
2. After twenty-eight Days to the Month, and no more. IE 

3. The Day of the Date to be taken excluſive, and for none of the Days of the ſix 


Months. 
And yet if a Deed be rolled the ſame Day it bears date, it has been held good But the 


ſureſt way is to inrol it ſome Day after within the ſix Months. 2 Inf. 674. Hob, 140, 


740. 6 Co. 62. Dyer 282. 3 Lev. 438. Salk. 413. 6 Mod. 260. 
If it be inrolled any Part of the laſt Day-of the ſix Months, it is ſufficient. | 
And thus the Deed may be inrolled within the ſix Months, although either of the Parcies 


die within the Time. 
And if the Deed be not thus inrolled, it is of no F. orce at alt, 


So 


Wargains and Sales. "GY 
So that if one bargains and ſells his Land to me, and the Trees upon it; in this Caſe altho? 
the Trees might have been ſold alone by Deed without Inrolment, yet now being not inrolled, 
| becauſe the Sale is not good for the Land, it ſhall not be good for the Trees alſo. _ | 
And no ſubſequent Act will help in this Caſe ; for if one by Words of bargain and ſell 
only, without any other Words in the Deed, grants a Reverſion, and the Deed be not in- 
rolled, and after the Tenant attorns; hereby nothing paſſes, neither ſhall it enure as a Con- 
firmation. | | | | 
But yet obſerve, that in ſome Caſes where a Deed will not enure by way of Bargain and 
Sale for ſome of the Cauſes aforeſaid, it may enure to ſome other Purpoſes. 5 Co. 1. Dyer 
218. Franklin and Garter's Caſe, Mich. 37 & 38 Eliz, 11 Co. 48. | 
Buy the ſaid Statute of 27 H. 8. c. 16. of Inrolments, the Cuſtos Rotulorum, or Juſtices of What is paid 


Cb. 6.8. 6. 


a ——— 


the Peace and Clerk, to take for the Inrolment before them, where the Lands exceed not for Inrolment. 


the yearly Value of 40 J. 25s. viz. 15. to the Juſtices, and 1s. to the Clerk, And where 
the Lands exceed the yearly Value of 405. 5 5. viz. 25. 6 d. to the Juſtices, and 2 5. 6 d. to 
the Cletk. | 


And the Clerk of the Peace ſhall inrol and ingroſs the Deed in Parchment, and deliver Where Inrol- 


the Rolls thereof at the End of the Year to the Cuſtos Rotulorum, to remain in his Cuſtody, to ment to be 
the Intent that every Party who has to do therewith, may reſort and ſee the Effect and Tenor Ae In- 
of every ſuch Writing ſo inrolled. | pection· 


The Makers of the Statute of Inrolments thought that very little Land would paſs by 


Bargain and Sale; for fuch Bargainee ſhall never vouch by Virtue of any Warranty annexed 


to the Eſtate of the Land: And there is no Saving in the Act for Cęſtuy que Uſe, nor of any 
Uſe; nor does it give any Benefit of Warranty to Ceſtuy que Uſe, unleſs the Uſe was executed 
before the Time therein limited. Co. 125. 4. „„ 


| | Secondly, How to inrol Deeds in the King's Bench. 


The Deed muſt be aknowledged by one of the Grantors, either in the Court, (on the Plea 
ide, Salk. 389.) or before a Judge of the Court, at his Chambers; and if it is acknow- 
ledged in Court, the Secondary aſks the Party, Whether be acknowledges the Deed to be bis 
Deed? And if he ſays he does, then he aſks him, Whether be defires that it be inrolled ? 
If he ſays he does, then the Secondary writes the Caption upon ſome Part of the Deed in 
this Manner : I | „ | | 


| Acknowledged in the Court of our Sovereign Lord George the Third, now King of England, 
&c. before the King himſelf at Weſtminſter, on the Day of in the Year 
of his Reign, by the aboveſaid A. B. - | By the Court. 


A Baron and Feme came to acknowledge a Deed in Court, but the Court ordered the Ac- 
knowledgment of the Huſband only to be entred. Mod. Ca. 263. 


Thirdly, Of inrolling Bargains and Sales in Lancaſhire, Cheſhire and Durham. 


By Stat. 5; Eliz. c. 26. All Inrolments of ſuch Writings indented (viz. as are mentioned 
27 H. 8. c. 16.) of any Bargain and Sale, of Manors, Lands, Tenements or Heredita- 
ments in the above mentioned Counties, made and inrolled in ſix Months after the Date 
thereof; . h 
In the Chancery at Lancaſter, of befote the Juſtices of Aſſiſe at Lancaſter, concerning 
Manors, c. in the ſaid County; | | ; 

Or in the Exchequer at Chęſter, or before the Juſtices of Aſſiſe at Chefter, concerning Ma- 
nors, Fc. in the ſaid County; i | 5 : | 
Or in the Court or Chancery at Durbam, or before the Juſtices of Aſſiſe at Durham, con- 
cerning any Manors, &c. in the ſaid County, NEED 

Shall be deemed as good in Law, as if the ſame Writings indented had been made and in- 
rolled in any of the Courts at Weſtminſter. | | | 85 

But the ſaid Act does not extend to any Manors, Fc. in any City, Borough or Town Cor- 
porate, in any of the ſaid Counties wherein the Mayors, Recorders, Bailiffs, or other Officer 
or Officers have Authority, and have lawfully uſed to inrol any Evidences, Deeds or other 
Writings within their Precincts or Limits; . net OOF ETC | 


Fourthly, 
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Bargains and Sales. 


Fourthly, In Yorkſhire. 


See the Statutes concerning Regiſtring and Inrolling Deeds and Wills in the Eaſt, Me 
and North Ridings of Yorkſbire before, from p. 458 to 480. | 

A Covenant in a Deed of Bargain and Sale not inrolled is binding. La. Rayws. 288. | 

Pleading a Bargain and Sale without ſhewing it to be for a valuable Conſideration will be 
ill upon Demurcer, buy it is cured by Verdikt or taking Iſſue on a collateral Fact. 2 Stra. 


1229. 
(M) What Deed ſhall enure as and be deemed 5 Bargain and Sale, or not. 


Man, in Conſideration of natural Love and Afedtion to his Daughter, and for her Pre- 
ferment, did give, grant, bargain and ſell, alien, infeoff and confirm to her and her 
Heirs ; and about a Month after the Deed was acknowledged and inrolled : This not being 
in Conſideration of Money, ſhall not enure as a Bargain and Sale, but as a Covenant to ſtand 
ſeiſed to Uſes ; and the Inrolment fhall not hurt it, becauſe the Ules veſted immediately upon 
the Sealing of the Deed, and the Acknowledgment and Inrolment was afterwards. 7 Co. 40. 


2 Co. 24. Cro. Eliz. 394. Vent. 137. Lev. 56. 
If a Deed be acknowledged to be inrolled, and before Inrolment Livery i is made, this will 


make ita Feoffment, and not a Bargain and Sale. 2 Inſt. 672. 


So if a Man for a valuable Conſideration makes a Deed, and a Letter 7 Attorney for Li. 
very, and after the Deed is acknowledged and inrolled; this ſhall then be a Bargain and 8 
no Livery being made. 2 Roll. Abr. 787. 2 Inſt. 671, 672. 

No after Act in any Caſe ſhall make a good Deed void. Bid. | 

A Man, in Conſideration of Money, made a Deed of Gift, Grant, Bargain 400 Sale of 
his Lands to another and his Heirs, with a Letter of Attorney to make Livery ; if Livery 
be thereupon made before Intolment, there it has Benth; adjudged to pb by the Livery, and | 


not by the Inrolment. has 49. 2 Inſt. 672. 


00) How a Bargain and Sale 2 all be taken. 


Firſt, 07 Lands. 


F one bargains and ſells his Land to me for Money; ; "To bave and to hold to me gene: 
rally, and does not ſay to me and my Heirs ; by this I have but an Eſtate for Life, and 
no more. Co. 87. Co. Lit. 10. Dyer 169. : 
If one, in Conſideration of 10 f. paid me, bargains and ſells his Land to me and my 
Heirs z To have and to hold to me to the Uſe of the Bargainor for Life, the Remainder i in 
Tail to me, the Remainder to the right Heirs of the Bargainor; the Habendum i in this Caſe 1 is 
void, and I and my Heirs ſhall have the Land for ever. Dyer 155. | 8 
If one in Conſideration of 104. ſells me Land for the Term of twenty Years, and does not 
ſay when this Term ſhall begin; in this Caſe it ſhall begin preſently. 6 Co. 3 * 


Secondly, Of Goods. 


If one e ſells me any y Thing is the Tod, Pound, Buſhel, Yard or Ell; z it t ſhall be accounted 5 
me aſſured, and reckoned according to the Cuſtom of the Country and Place, and not ac- 
cording to the Statutes or the Meaſures of other Counties. Kelw. 87. Plow: 140, 41. | 

If one ſells me twenty Barrels of Ale, or ten Pottles or Cups of Wine; by theſe Bargains 
1 ſhall not have the Barrels, Pottles or Cups, with the Ale or Wine. But if one ſells me a 
Hoglhead or a Firkin of Wine, it ſeems by this Bargain I ſhall have the Hogſhead and F irkin 
with the Wine. Plow. 86. 27 H. 8. 27. Bro, Contratt 4. | 

If one ſells me all his Trees in ſuch a Wood, and that I ſhall not cut them until Michaet- 
mas, and in the Interim Hawks do breed in the Trees; it ſeems in this Caſe that the Vendor 
ſhall have them, and that I may not meddle with them.“ 27 A 29. And yet ſee 11 Co. 


58. which ſeems to be the contrary. 


Where I make a Bargain and Sale to A. and before arolmentl make another Bargain and 
Sale to B. of the ſame Land, and the Deed to B. is firſt inrolled : If the Deed to A. is not 
inrolled within fix Months, then the Bargain and Sale to B. (whoſe Deed is inrolled) is good: 
But if the Deed to A. is inrolled within the ſix Months, then the * to B. is void. Heb. 


165. Moor 41. Cro. Car. 217, 218, » 284. 


4 A, bargains 


A Bargains and Sales. 


A. bargains ind ſells to B. and before Inrolment they grant a Rent-charge to C. ad 
afterwards the Deed is inrolled ; here the Grant is good, and after the Inrolment, by the 
Operation of the Statute, it ſhall be the Grant of B. and Confirmation of A. But if the 
Deed had not been inrolled, then it had been the Grant of A A. and Confirmation of B. 


Co. Lit. 147: b. 


(O) Hm and to whe Purpoſes a Deed of Bargain and Sal: of Lands, Saf dang Inrol- 
ment thereupon, ſhall relate. 


\H E Yerdhnain of a Deed of Bargen and Sale, when it is Jode: within the fix OY 
ſhall to moſt Purpoſes relate to the Time of the Delivery, or of the Date of the 


= Deed. 


Deed, viz. to avoid all mean Eſtates and Charges made to a Stranger by the Bargainor after 
the Delivery of the Deed before the Inrolment, but not to deveſt any Eſtate lawfully ſettled 
in the interim in the Bargainee himſelf, | 
And therefore if one bargains and ſells his Land by Deed indented to one, and after, before 
the Deed is inrolled, he enters into a Statute, or grants a Rent- charge out of his Land, or 
makes a Leaſe of the Land to another, and then the Deed is inrolled within the Time; in 
this Caſe the Relation ſhall avoid all the mean Charges and Eſtates. 
And if 4. bargains and ſells his Land by Deed indented to B. and afterwards ſclls.the 


| ſame Land by Deed indented to C. and the Deed made to C. is firſt inrolled, and then the 
Deed made to B. is inrolled alſo within fix Months; in this Caſe B. ſhall have the Land, | 


and the Relation of his Inrolment ſhall make the Inrolment of the other Deed void. 

So if A. levies a Fine of the Land to C. yet B. ſhall have the Land. 

But if the firſt Deed made to B. be not inrolled within the ſix Months, and the Deed. to 

C. be inrolled within the ſix Months, comra. 4 Co. 71. Bro. Fait Inrol. 9. Dyer 218. 

If A. bargains and ſells Land to B. and after levies a Fine to B. of the ſame Land, and after 
within the fix Months the Deed is inrolled ; in this Caſe B. ſhall take by the Fine, and not 
by the Bargain and Sale. 4 Co. 71. 

If one Jointenant aliens all his Lands in Dale to A. and before the Inrolment the other 
| Jointenant dies, and after the Deed is inrolled ; in this Caſe but a Moiety and not the whole 
Land doth paſs. Bro. Fait Inrol. g. 

If A. bargains and ſells his Land to B. and after this A. 1 Bankrupt, and the Com- 
miſſioners ſell the Land to C. and after the Deed is inrolled within ſix Months; in this Caſe 
B. and not C. the Purchaſor, ſhall have the Land. So beld 4 Car. B. R. 

If Commiſſioners of 3 aſſign over the Land to the Uſe of the Creditors, no Eſtate 
paſſes until Inrolment. . Jones C. J. "ye 197 Vent. 206. 2 Show. 156. Cartb. 178. 
Show. 207. 

If A. bargains and ſells his Land held in capite to B. in Fee, and B. dies before Inrol- 
ment, and then the Deed is inrolled; in this Caſe the Heir of B. ſhall be in Ward. And 
ſo was it held by all the Juſtices in Sir Walter Earl's Caſe, Paſab. 15 Fac. Cur? Ward. 


And yet in this Caſe the Wife of the Bargainee ſhall not have Dewer, as was held by 


Anderſon Chief Juſtice, and Juſtice alu, 3 Jac. C. B. and again in Sir Robert Barker's 
Caſe, 6 Fac. 

And if one bargains and ſells bis. Land to J. S. and after this the Rent incurs, and then 
the Deed is inrolled ; the Bargainee and not the Bargainor ſhall have the Rent. Per Curiam 


B. R. Hil. 11 Car. 
If A. bargains and ſells his Land to B. in Fee, and then marries C. and dies, and C. is 
endowed, and after the Deed is inrolled; in this Caſe the Dower of the Woman ſhall be 
taken away by Relation, as was held in Baron 7revil's Caſe, 22 Eliz. C. B. 

If A. bargains and fclls Land to B. and C. in Fee, and B. releaſes to C. before the Inrol- 
ment; this Releaſe is void. 8 Zac. C. B. 
If A. Diſſeiſor bargains and ſells the Land diſſeiſed to B. in Fees and the Diſſciſce releaſes 
to the Bargainor, and after the Deed is inrolled; in this Caſe this Releale ſhall avail B. So 


Held in Mocket's Caſe, 10 Eli. 


And it is given as a Rule, that it ſhall hows relation to the Time of the Delivery of the 


If A. bargains and ſells his Land to B. and B. before Inrolment bargains and ſells the 


Land to C. the firſt Deed is inrolled, and then the ſecond Deed is inrolled; in this Caſe the 
| laſt Bargain and Sale is void, and ſhall not be made 2 5 by Relation, as was held by the 
Court in Sir Robert Barker's Caſe, 6 Jac. 

If a Leaſe be made rendring Rent on Condition to re-enter for Non-payment, and the 
_ Leſſor bargains and ſells the Reverſion by Deed indented, and atter the Deed made the 
. x. SF. | Renc 
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Conſideration. 


Rent is in Arrear, and then the Deed is inrolled ; in this Cafe it ſhall not relate to give 4 
Re- entry for the Condition broken. So held in Sir Chriſtopher Hatton's Caſe. | 5 

If A. bargains and ſells Land to B. in Tail, and B. before Inrolment of the Deed, makes a 
Leaſe according to the Statute of 32 H. 8. and after the Deed is inrolled; this is a good 
Leaſe. So it has been adjudged. „ 5 

Neither the Death of the Bargainor nor Bargainee before Inrolment ſhall hinder the paſſing 
of the Eſtate. 2 Inſt. 674. Hob. 136. And. 219, 337. Toe, * 

A Releaſe by a Stranger to the Bargainee before Inrolment ſhall] be good. 2 Iuſt. 674, 675. 


Where the Bargainee before Inrolment ſells the Land, and after the Deed is inrolled, it 


is good. Co. Lit. 147. ö. 2 Inſt. 674, 675. ſed vide Hob. 136. Cro. Fac. 52. Vent. 360. 
A Bargainee ſhall have Rent which incurs after Bargain and Sale, and before the Inrol- 
ment. Sid. 310. Owen 150. Gods. 209. | | : | | 


(P) Of Bargains and Sales of Goods and Chattels. 


A Bargain and Sale may be made of Goods and Chattels, without any ſuch Solemnity, 
| as before; for it may be by Word (a) as well as by Writing, with or without any 
Words of Bargain and ſell, as well as by thoſe Words; by a Deed Poll, as well as by a 


Deed: indented, and that without any Inrolment at all, and without any Delivery of any Part of 


the Things ſold, or of any Piece of Money (as the Manner is) in the Name of Seiſin. Shep, 


Touch. 224. | Se | | 
But in this Caſe alſo ſome Reſpect is to be had unto the Cauſe and Confederation of the 
Bargain, as well as in the Caſe of the Bargain and Sale of Lands. VV 
For perhaps in the Caſe of a Grant, or Bargain and Sale of Goods or Chattels by Deed 
in Writing, the Conſideration is not material. Plow. 30. | 
And if a Man by his Deed under his Hand and Seal bargains and ſells Timber, Trees, 
or any other Thing, without any Conſideration at all, the ſame may paſs well enough; yer 


if the Contract be by Word, or by Writing, ſealed and not delivered, if there be no Conſi- | 


deration, or no good Conſideration of it, it is of no Effect at all. 7 
And therefore if a Man by Word of Mouth ſells me his Horſe, or any other Thing, and 


I give him or promiſe him nothing for it; this is void, and will not alter the Property of 


the Thing ſold. 


But if one ſells me a Horſe, or any other Thing for Money, or any other valuable Con- 
fideration, and the ſame Thing is to be delivered to me at a Day certain, and by our Agree- 


ment a Day is ſet for the Payment of the Money, or all or Part of the Money is paid in 


Hand, or I give Earneſt- Money (altho' it be but a Penny) to the Seller, or I take the 
Thing bought by Agreement into my Poſſeſſion where no Money is paid, Earneſt given, or 
Day ſet for the Payment; in all theſe Caſes there is a good Bargain and Sale of the Thing 
to alter the Property thereof; and in the firf# Caſe I may have an Action for the Thing, 


and the Seller for his Money; and in the ſecond Caſe I may ſue for and recover the Thing 
bought; in the zhird I may ſue for the Thing bought, and the Seller for the Reſidue of 
the Money; in the fourth Caſe where Earneſt is given we may have reciprocal Remedies one 
againſt another; and in the 44, Caſe the Seller may ſue for his Money. „ 
If A. ſells Cloth to B. for 105. and B. takes away the Cloth againſt the Will of A. in 
this Caſe A. ſhall have an Action of Treſpaſs againſt B. OR 


And if A. ſells Cloth to B. for 105. in his Election to make it a Bargain or not, and it. -- 


he will he may keep his Cloth until the other pay him; and if A. ſays nothing, but ſuffers 


B. to take it away, he may make it a Bargain if he will, and bring an Action of Debt for 


his Money. 


If T offer Money for a Thing in a Market or Fair, and the Seller agrees to take my Offer, 


and whilſt I am telling the Money as faſt as I can, he ſells the Thing to another: Or when 
[ have bought it, we agree that he ſhall keep it until I can go home to my Houſe to fetch 


the Money; in both theſe Caſes, eſpecially in the firſt, the Bargains are good, ſo as the 


Seller may not ſell them afterwards to another, and upon the Payment, Tender and Refuſal 
of the Money agreed upon, I may take or recover the Things. Dyer 29, 30. 14 H. 7. 11, 
zn 8. 10t 9 H. . 6. 10 H. 5. 6. Plow. 432. 350 ; 
See before (p. 116, &c.) concerning the Sale of Goods and Chat te 
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4] A Parol Gift without ſome AR of Delivery will not alter the Property. 2 $tra, 955. 
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8 EC I. 
Of Deeds of Gift. 


T HE Word Gift imports no more than the Transferring of the pen of a Thing | 


from one to another without a valuable Conſideration. 
A Gift is of a larger Extent than a Feoffment, which is always applied to corporeal and 


immoveable Things. For a Gift is applied to Things moveable or immoveable, as Trees, 


Cattle, Houſhold-ſtuff, Sc. the en whereof 1 is and may be altered as well by Gift as 
by Sale or Grant. 

And in this Senſe a Gift is ſometimes by Aci i the Party, as when one Man gives a 
Thing to another. 

And this is or may be either by Word or by Writing. 


And ſometimes it is by Aci of Law ; as when a Woman is cent to a Huſband, or one 


is made Executor to another; ; in theſe Caſes by the Marriage only, or taking of the Execu- 
torſhip, the Law gives all the Goods of the Woman to the Huſband, and of the Teſtator 
to his Executor. 


So where one takes my Goods as a T reſpaſſer, and I recover Damages for them upon a 


Suit in Law; in this Caſe the Law gives him the Property of the Goods, becauſe he has 
pas for them. 

But the Word Gift is ſometimes taken more e ſtrictly, and applied to a Conveyance or 
Paſſing of an Eſtate of Lands or Tenements to another (only) in Tail, wherein the Word 
Dedi is moſt commonly uſed. 

And then he who gives the Land is called the Donor, and he to whom it is given the 
Donee. 

And this by the Common Law was for the moſt part by Deed, though it might be by 
Parol. But ſee the Stat. 29 Car. 2. c. 3. before at p. 116. 

By the Stat. 3 H. 7. c. 4. (reciting that oftentimes Deeds of Gift of Goods and Chattels 
had been made, to the Intent to defraud Creditors) it is enacted, That all Deeds of Gift of 
Goods and Chattels made or to be made of Truſt, to the Uſe of that Perſon or Perſons that 
made the ſame Deed of Gift, be void and of none Effect. See the Stat. 29 Car. 2. c. 3. & 
13 Eli. c. 5. before at p. 116, 17 


By giving all one's Goods chere ſeems to be a ſecret Truſt and Confidence, that the Do- 


nee ſhall deal favourably with the Donor in reſpect of his Poverty, or permit him, or ſome 
other for his Benefit or Uſe, to be in Poſſeſſion, Se. 
And therefore when any Gift ſhall be made in Satisfaction of a Debt, let it be made, 
1. In a publick Manner before Neighbours, and not in private. 
Dona Clandeſtina ſunt ſemper ſuſpicioſa. 3 Co. 80. 
Clauſulæ inconſuete ſemper inducunt ſuſpicionem. Ibid. 
2. Let the Goods and Chattels be appraiſed to the full Value, and the Gift ande in Satis- 
faction of the Debt. 
3. After the Gift, let the Donee take Poſſeſſion of them; for the Continuance of the Poſ- 
ſeſſion in the Donor is a Sign of a Truſt. Hood's Inſt. B. 2. c. 6. 
For more concerning theſe Deeds of Gifts of immoveable or moveable Things, ſee Deed 
and Grant in toto, wherein all the Learning touching this Matter is involved. 
For the Words Gift and Grant are often confounded. 
And [ce Js TY the "OO tion or — 88 Eſtates by Gift, p. 1 * 


8 E CT. X. 
of Grants. 
(4) Grants what, and Gra antor and Grantee who. See Bur. Rep. 221 to 226, 
HE Word Grant taken largely, is where any Thing is granted or paſſed from one to 


another, | 
And in this Senſe it comprehends Feoffments, Bargains and Sales, Gifts, Leaſes, 8 


2nd the like; for he that gives or ſells grants alſo. In this Caſe it is ſometimes in Writing | 


or by Dees, and ſometimes by Word: without W 


But 
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Grants. 
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Corporations. 


Rents, Ser- 
vices, Oc. 


But a Grant in a ſtricter Senſe and properly is a Conveyance in Writing of ſuch an incor- 

real Thing as lies in Grant, and not in Livery, and which cannot paſs by Word onty 
without Deed. Fo LE IE is 

Or it is the Grant of ſuch Perſons as cannot paſs any Thing from them but by Decd, 
as the King, Bodies Corporate, Sc. „ 

And although it may be made by other Words, yet it is moſt commonly made by the 
Word Grant, as being moſt proper to the Purpoſe. Co. Lit. 172, 332. a. Vinch's Law 


29. | | 
eee amongſt Hereditaments, ſome are ſuch as are ſaid to lie in Livery, i. e. ſuch 
as whereof Livery of Seifin may be made, as Manors, Houſes, Lands, &c. And ſome are 
ſuch as do not lie in Livery, i. e. whereof no Livery of Seiſin can nor needs to be made, but 
they paſs by the Delivery of the Deed without any more; and of this Sort are Rents, Re- 
verſions, Services, Advowſons in Groſs, and the like; which Things cannot paſs from Man 
to Man without Deed or Matter of Record, which is of a higher Nature than a Deed. Co. 
He ke makes a Grant is called the Grantor, and he to whom it is made is called the 
Grantee. | e 5 | 85 


(B) Kinds of Grants. 


OME Grants are of the Land or Soil itſelf, and ſome are of ſome Profit to be taken 
out of or from the Soil, as Rent, Common, Ec. | | ig 


And fome are of Goods and Chattels, and ſome are of other 
Elections, Sc. | . | 
And they are made ſometimes by Matter of Record, and ſometimes by Deed or Writing 
in the Country, and ſometimes by Word without either. 1 85 
Some Grants alſo tend to charge the Grantor with ſomething he was not charged with 
before, and ſome to paſs ſomething out of him to the Grantee; and ſome tend to diſcharge 


the Grantee of ſomething wherewith he was charged or chargeable before, and whereof he 


Things, as Authorities, 


is now hereby diſcharged. + 


(©) What Grants muſt (or may not) be by Deed in Writing. 


| * the Stat. 29 Car. 2. c. 3. No Leaſes, Eſtates or Intereſts, either of Freehold or Terms 


of Years, or any uncertain Intereſt, not being Copy bold or Cuſtomary Intereſt, of, in, 
to or out of any Meſſuages, Manors, Lands, Tenements or Hereditaments, ſhall at any. 
Time be aſſured, granted or ſurrendred, unleſs it be by Deed or Note in Writing, ſigned 
by the Grantor, Sc. or their Agents, lawfully authorized by Writing, or by Act and Ope- 


ration of Law. 


Before this Statute the Common Law ſtood thus as to what Grants ſhould be by Deed, 
or might be by Word; and the ſame Laws, as far as they are not within the ſame Statute, - 
ſtill remain in Force. 8 | 5 N 

By the Common Law Corporations, as Dean and Chapter, Mayor and Commonalty, and 
ſuch like, regularly can neither grant Lands, Goods or Chattels, but it muſt be by 
But the Grantees of ſuch Perſons, and all other common Perſons, might (before the Sat. 
29 Car. 2. c. 3.) grant or give any Thing which lies in Livery, as Manors, Houſes, Lands, 


and ſuch like Things, in Fee-fimple, Fee-tail, for Life, for Years, or at Will, by Word 


without Deed. = | | | 5 
And if a Leaſe was made of any ſuch Thing for Life or Years, with a Remainder over in 
Fee-ſimple, Fee-tail or for Life; it was good although it were by Word without any Deed 
in Writing. Perk. $ 64. 4 H.7. 17. Plow. 150, 16 H. . 3. Lit. $. 60. . 
And ſuch Things as are ſaid to lie in Grant and not in Livery, could not be granted or 
given, had or taken without Deed, unleſs it was in ſome ſpecial Caſes. 

And therefore Rents and Services, and ſuch Things which are in Groſs, anc} not incident 
to ſome other Thing, may not be granted without a Deed ; and therefore if a Rent- charge 
be granted unto me for Years, I may not grant this Rent over without Deed, And if there 
be Lord and Tenant of arable Land by Fealty, and the Service of yielding the tenth Sheaf 
of Corn before it be ſowed; the Lord cannot grant this Service for Years without 
Deed. 1 | | | 


But 
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But if a Rent, or any Service be Parcel of or incident to a Manor, or any other Thing 
which is grantable without Deed; in this Caſe by the Grant of the Principal by Word this 
Thing might paſs as belonging thereunto, without any Deed. 3 
Alſo Rents or Services might be granted upon a Partition by one Coparcener to another 
without Deed. Co. Lit. 49. Dyer 439. Perk. §. 60, 61, 63. Bro. Grant 59. 

A Reverſion could not be granted in Fee-fimple, Fee-tail, for Life or Years without Deed, Reverſion or 
unleſs it be in Caſe where it is Parcel of a Manor. Remainder. 
But a Reverſion might be granted upon a Partition by one Coparcener to another without | 
any Deed. And the ſame Law was of a Remainder, And therefore if one made a Leaſe 
for Life or Years to one, the Remainder in Fee-ſimple, Fee-tail or for Life to another 
without Deed ; howſoever this was a good Remainder in the firſt Creation without Deed, yet 
this Remainder could not be granted over without Deed. Perk. $. 61. Dyer 174. Plow. 

433. Bro. Grant 104. © . | | | 

A Parſonage or Rectory, although it conſiſted of nothing but Tithes, and the like, beſides Advowſdn, 
the Church and Church-yard, and had no- Houſe nor Glebe belonging to it, yet it might be Tithes, c. 
granted without Deed in Fee-ſimple for Life or Years, and then the Tithes and Offerings 
would paſs as incident, | 

But the Tithes alone, or a Portion of Tithes, Oblations, Mortuaries or Obventions, were 
not grantable by themſelves without Deed. 15 H.7.8. 16H.7.2. 19 H. 8. 12, 21H. 

And therefore a Leaſe Parol of Tithes, although it was but for Years, was not good. 

And if the Parſon agreed with one of his Pariſh | 


ioners, that he ſhould have his own Tithes 
this was not a good Grant of the Tithes, neither might it be pleaded or uſed ſo, but perhaps 

by way of Agreement a Pariſhioner might retain his Tithes. 36 El. B. R. | 

And if a Leſſee for Years of Tithes will grant it over to another at Will only, it could not 

be done without Deed, as was held by Baron Denham, 2 Car. at Sarum Aſſiſes. 5 

And yet it was held, that a Parſon might grant his Tithes from Tear to Year to him that 

was to pay them, without any Deed; but this was by way of Retainer. Mic. 8 Jac. Dr. 

Longworth's Caſe. f...... I WY | 

But this Grant or Agreement might be made to and with the Party himſelf that was to 
pay the Tithes, and not with another: Neither could this Intereſt be aſſigned, or a Stranger 
take 3 of it, as hath been agreed in the Caſe of Hawkes and Brafield, Paſch. 
*, A; TN 8 as ER | | 

: A0 Advowſon in Groſs could not be granted without Deed; even the Grantee of the 

Grantee of an Advowſon is to ſhew both the Deeds. „ | 
But an Advowſon was grantable upon a Partition between Coparceners without Deed, 

And an Advowſon incident to a Manor or Piece of Land was grantable with the Manor or 

Land without any Deed. „ | 5 | 
The next Avoidance to a Church was not grantable without Deed. 21 Ed. 3. 38. 11 F. 
4. 3. Dyer 29, 10. Co. 1. Plow. 150. 9 Ed. 4. 47. | TEST. 

Common of Paſture, Eſtovers, Turbary, Fiſhing, &c. could not be granted in Fee- ſimple, Common of 

Pee: tail, for Life or Years, unleſs it be in Caſe of Partition, or of Appendancy, as incident to Paſture, Sc. 
ſame corporeal Thing without Deed. - nd 

And. therefore if a Man granted by Word of Mouth to me Common for twenty Beaſts in 
this Manor; this would not be good. : : 3 be | | 

Neither if it was granted to me by Deed, might I grant this over to another without 

But if a Man had Common of Paſture Appendant or Appurtenant to his Land; in this 
Caſe he might grant his Land with the Common Appendant-by Word only without any 
Deed, Perk. §. 61. Ts 5 | 

Franchiſes, as Fairs, Markets, Courts, Warrens, and the like, or the Profits thereof, were Franchiſes, 

not grantable without Deed. : FF c. | 
But a Hundred was grantable without Deed, for there is Liberum Tenementum. | Hundred. 

The Profits of a Mill, Country, Ferry, Corody, or the like, were not grantable without 
Deed 35 2: 3 | | 2 1 ESE: 

Things in Action, as a Right or Title of Action that only depends in Action, and Things Things in 
of that Nature, as Rights and Titles of Entry to any real or Perſonal Thing, are not grant- Action, &c, 
able at all but by way of Releaſe to the Tenant of the Land, Sc. by which Means it may be i 
extinguiſhed : But this neither may not be without Deed. = h | 

And therefore if a Man takes my Goods as a Treſpaſſor, or I deliver him my Goods to 

keep, and after I will give theſe Goods to him, I cannot do this without Deed. 6 H. 7. 9. 

Dyer 91, 126. Dot. & Stud. 16. | eee | 
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An EleQion, Coodifion, "ag Aﬀent, Licence or 1 cannot be created and 
annexed to an Eſtate of Inheritance or Freehold without Deed. Dyer 281. | 
A Privilege to hold Land for Life without Impeachment of Waſte, is not grantable with- 
. out Deed. | 
Offices. Offices for the moſt part are not grantable without Deed. 
And yet ſome inferior Offices, as Stewards, Bailiffs, and the like, are; for ah Officers a 
Lord of a Manor may retain by Word without Deed. 9 Co. 9. 


Chattels. Moſt Chattels real and perſonal might be given and granted without Deed. 
And therefore if a Man by Word of Mouth granted, gave or ſold me his Leaſe for 


Years, the Wardſhip of Body and Land, or the Wardſhip of Land that he had by Reaſon of 
a Tenure by Knight's Service, or by Grant from the King, or granted or ſold me the Trees 
ſtanding upon his Ground, the Corn growing upon his Land, his Horſe, Sword, Plate, or 
other Houſhold- Stuff; this is a good Grant or Gift. But the Wadtip of the 27 of an 


g Heir only, cannot be granted without Deed. 
So a next Preſentation cannot be granted without Deed. Perk, §. 57, 60. . Dunne I. 


Dyer 10. 5 H. 7. 355 36. Plow. 150. 


——— 


(D) Things nec „e 2 every hs Grant. 


That there be a Grantor, Donor, Sc. and that he be a Perſon able to grant, and 


not diſabled by any legal or natural Impediment. | 
2. That there be a Grantee, Donee, Ec. and that he be a Perſon capable of the Thiog i 


granted, and not diſabled to receive it. 

3. That there be a Thing granted, and that the Thing be ſuch a Thing as is grantable. 

4. That it be granted in that Order and Manner that Law requires: As where the Thing 
is not grantable without Deed, that it be done by Deed. 

And if it be done by Deed, that the Deed have apt Words to deſcribe and ſet forth the 
Perſon of the Grantor and Grantee, and Thing granted, &c. and that all neceſſary Circum- 
ſtances, as Sealing and Delivery, and Livery of Seiſin, and Attornment, where it is need- 
ful, be obſerved. 
. 5. That there be an e to and Acceptance of the Grant or Thing granted by 
him to whom it is made, and for Default. in either of theſe Particulars a Grant may be void. 


In acquirendo rerum dominio, ſcilicet quod donationes non valent, licet fint incepte, niſi fint per- 
_ fee. 
But if Grants be very antient, and Things granted have been enjoyed according to the 
Grant ever ſince the Making of it; in this Caſe the Grant may be good notwithſtanding 
ſome legal * in ſome of theſe Particulars. Co. 73. Plow. 555: Perk. F. 1. Bro. 


Grant 89. 
See concerning T: co neceſſarily incident to every goed Deed, before p. 164, 165. 


Rx Egularly theſe Things are requiſite in every good Grant or e 


(E) Who may be a En antor. 


1 WO Things are requiſite relative to the Grantor: 
Firſt, That the Grantor be a Perſon able to grant. 
Secondly, That if the Grant be by Deed, that he be ſufficiently deſcribed and ſet forth, 
either by his proper Name, or elſe by ſome other Matter of Diſtinction. | 
Note therefore, that whoſoever may be a Feoffor, may be a Grantor. _ 
And any Natural, Palitick or Corporate Body (not prohibited by Law, as Monk, Frier, 
Naturalor Woman Covert, Infant, and ſuch like) may be Grantor, Donor, Sc. and the Grants of ſuch 


olitick B9- Perſons will be good. Perk. $. 3. 
An Alien may and is able to grant or give any Thing that he i is capable to have or take by 


Alien. 
Grant or Gift. 
A Perſon attainted of Treaſon or Felony may give or grant bis Land; and this is ; good 
1 Rt all others beſides the King and the Lord of whom his Land is held. 
And he may grant and give his Goods to relieve himſelf f in Priſon; and this will be good | 
againſt all others, and the King and Lord alſo. _. 
A Perſon outlawed in a perſonal Action, may give or grant his Goods or Chartels, and 
the Gift or Grant will be good againſt all others but the King. Perk. F. 26. 
Feme Covert, The Queen may, without the Agreement of the King, make Grants, Gifts, Cc. of her 
Lands or Goods ; but another Woman that has a Huſband cannot give or grant her Lands or 


Goods without her Huſband's Conſent, 5 it be in ſome ſpecial Caſes. 
And 
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help. 
And if the Caſe be ſo, that by 1 VEL her and her Huſband there be a cer- 


| tain Portion of her Huſband's Lands or Goods allotted unto her to diſpoſe of and manage at 


her Pleaſure, yet ſhe alone without her Huſband can make no good Grant or Gift of any Part 
of theſe Lands or Goods. 

Bur if ſhe grants any Thing by Fine, and the Huſband does nct avoid it during the Co- 
verture; this Grant will bind her after his Death. 

And if ſhe makes a Gift or Grant of her Huſband's Goods, it is thought this is not good 
until her Huſband agrees to it. Co. Lit. 3. Perk. §. 8, 20, 41. 


And alchough he recites by he Deed chat ſhe is Sole and not x Covert, yet this wil not 


An Infant cannot make any Gift or Grant, Sc. that is good but in ſpecial Caſes : For if Infant. 


he makes any Grant or Gift that takes Effect by the Delivery of the Deed only; as if he 
grants a Rent charge out of his Land, or makes a Feoffment with a Letter of Attorney, or 
gives Livery of Scifin, or gives or ſells his Horſe, and the Buyer or Donee takes him him- 
jelf; theſe are void ab initio. 
And if the Grant or Gift takes Effe& by the Delivery of his own Hand ; as if he makes a 
Fcoffment, and gives Livery of Sciſin himſelf, or ſells a Horſe and delivers him with his 
own Hands; this is voidable by the Infant hi ˖ n or others that ſhall have his Right, Sc. 

But if an Infant grants any Thing by Fine; this muſt be. avoided during his Minority, 
or elſe it cannot be avoided at all. 9 H. 7.24. 26 H. 8. 2. Perk. $. 12, 13, 14, 19. 

H. 4 


All 8 that are made by Dureſs, are voidable by the Parties themſelves that make it, Dureſs. 


or otheis that have their Eſtates, 8 
But if it be done by Fine, it is good and unavoidable. Perk. 3 16. 


All Gifts, Grants, Sc. made by Deed in the Country, by thoſe that are de non PR, me- Non ſane 
morie, are good againſt themſclves, but voidable by thoſe that are their Heirs, Executors, or memorie 


have their Eſtate; z but if it be by Fine, it is good and unavoidable. 4 Co. 123, 124. 


A Man that is born dumb, or dumb and deaf, if he has Underſtanding, may by Delivery 2 . 


of the Deed and making of Signs, make a good Grant, Gift, &c. 
But a Man that is born deai, dumb and blind cannot. Perk. F. 25. 


A Baſtard may give or grant as well as any other Man, after he has got a Name by Baſtard. 


Reputation. Perk. F. 20. 


A Parſon may grant any Thing bee to his Parſonage for no longer Time than for Parſon: 


his own Life, and therein likewiſe but during his Reſidence, altough he has the Conſent of 
the Patron and Ordinary. 


Neither the Head without the Members of a Corporation, nor the Members without the Corporation, 


Head, as Dean without the Chapter, or Chapter without the Dean, may give or grant any of 
the Lands belonging to the Corporation. Perk. §. 31, 32,33. 


One Executor or Adminiſtrator may give or ſell any of the Goods of the Deceaſed, and Executors. 


this is good to bind all the Reſt. 
For more concerning obo may grant, &c. fee A p- 165. 


(F) Of naming. the Grantor. 


HE Nome of the Perſons in Grant is ſet down only to diſtinguiſh Perſons, and to make 


the Perſon intended certain: And therefore notwithſtanding it is beſt and moſt ſafe to 
; deſcribe the Perſon by his true and proper Name of Baptiſm, and alſo by his Surname ; and 
ik it be a Corporation, by the true Name whereby the Corporation is made; yet Miſtakes in 
this Caſe, unleſs they are very groſs, will not make void the Grant; Nihil facit error nominis 
cum de corpore conſtat. | 

And therefore if one that is a Baſtard has got a Name by Reputation in the Place where he 
lives, or another Man has got another Name by common Eſteem than his own right Name, 


or is uſually called by another Name than his true Name in the Place where he lives; in theſe 


Caſes they may grant by this Name, and the Grant is good. 
And if a Man be baptized by one Name, and after be confirmed by another, ſome have 
ſaid he may grant by either of theſe Names. Sed quere. 


And if John at Stile grants by the Name of William at Stile; this Grant is good. Et fic 


de fimilibus. 6 Co. 63. Co. Lit. 3. Perk. $. 4r, 39. 
And theſe Grants are good, eſpecially when — is fame other Addition to make it 
more certain; as when a Duke, Marquis, Earl or Biſhop, grants by their Names of Honour 


or Dignity, and grant without any Name, or with a falſe Name of Baptiſm, as when the 


| Duke of Suffolk by the Name of the Duke of Suffolk, without any more Words; or by the 
Name of William Duke of Sages when his Name is 70h; or the ROT of Norwich 


grants 


—_— I * r 1 
- 9E "EL — 
3 
ws > 27 — — 
— 


E 


; . * — * mz 
6 . 2 
b * D Mp rad Cas 5 9 — a t A 25254 I 5 oo — 
. * — . — r > A ok 
— rr 72 5 om n - 7 . 2 % W a SS 
22 > A ee CITI Edt ae * 


2 2 
— ©, HS 


89 : : > 


664 


Giants. 


Bodies Na- 
tural and Po- 
litick. 


grants ſob: Theſe are good Grants, becauſe there is but one ſuch Duke and one ſuch Biſhop 
within the Kingdom. | Sw 


So if a Dean and Chapter, Mayor and Commonalty, grant by the Name of their Corpo- 


ration without any Addition of Chriſtian or Surname z it is good. Fitz. Grant 67. Perk. | 


2-1} | | | 
And eſpecially theſe Grants are good when the true Name appears in ſome other Part of 
the Deed; as when John at Stile recites by his Deed that his Name is Jobs at Stile, and by 
the ſame Deed grants by the Name of Thomas at Stile. Or Alice at Stile, reciting by her 
Deed that ſhe is a Feme Covert, when in Truth ſhe is Sole. Perk. §. 40. | 
But if an ordinary Man grants by his Surname only without any Name of Baptiſm, or by 


his Name of Baptiſm without any Surname at all: In theſe and ſuch like Caſes for the moſt 


part the Grant will be void for Uncertainty, unleſs there be ſome other Matter in the Deed 
to help it, or ſome Matter done ex pot fadso to ſupply it; for in ſome Caſes where the 
Thing granted lies in Livery, ſuch a Miſtake or Incertainty in the Grant may be helped by 
the Livery of Seiſin upon the Deed afterwards. 3 H. 6. 26. Perk. §. 38, 42: TE 
And ſo alſo it is in the Names of Corporations; for if the Variance and Miſtake by Omiſ- 
ſion or Alteration be only in ſome ſmall Matter, ſo as it is literal and verbal only, the Grant 
will not be hurt by it. But if the Miſtake or Omiſſion be in the Subſtance of the Name, the 
Grant may be void by it. And therefore if Decanus & capitulum Eccleſie Cathed. Sanctæ & 
individ, Trin. Caerlil. grants by the Name of Decanus Eccleſiæ Cathed. Sandtæ Trin. in Caelil. & 
totum capitulum Eccleſie prædict. This is good: Et fic de ſimilibus: For if the Senſe ſtil] re- 
mains either expreſly or by neceſſary Implication, and the Deſcription be ſuch as imports a 
ſufficient and certain Demonſtration of the true Name of the Corporation according to the 
Foundation thereof, it ſuffices. But if any of the Subſtance or Eſſence of the Name be 
omitted, contra. And therefore if a Corporation, incorporated by the Name of Præpaſiti, 
Sc. Collegii Regalis Coll. beate Marie de Eaton, juxta Windſor, grant by the Name of Per & 
fociorum Colleg. Regalis de Eaton, &c. leaving out Collegium & beate Marie ; this Grant is 
void. 6 Co. 65. 10 Co. 122, 124. 11 Co. 19. Dyer 110. | | | 
A Corporation Aggregate cannot grant to the Head of the Corporation. Ld. Raym. 775. 
A grant to a Knight by the Name of Eſquire is void. Ld. Raym. 33. | 
A Grant to a Man by a wrong Name may be good, Si conſtat de Perſona, but the Demon- 
firatio Perſonæ muſt appear upon the Face of the Grant. Ld. Raym. 304. EE 
For more concerning naming the (Grantor, ſee before, p. 203. | | 


(G) Who may be a Grantee. See 2 Bur, Rep. 731. 


1. That the Grantee be a Perſon capable, 7z. e. that he be a Perſon in Being at the 
Time of the Grant made, and not difabled by any legal Impediment to take by the Grant. 
2. That if the Grant be by Deed, the Grantee be ſufficiently named, or at the leaſt ſet 
forth and diſtinguiſhed by ſome circumſtantial Matter, and that he be ſo named or deſcribed. 
as that he may be capable to take by the Name or Defcription. _ | | 
3. That he himſelf, and not a Stranger, takes by the ſame Grant. Oe . 
All Natural, Politick or Corporate Bodies that are not diſabled by Law, may be Grantees; 
and all Perſons that may be Grantors may be Grantees; and ſome others that cannot grant 
or give, yet may take or receive. And a Grant made to one, two, three or twenty ſuch 
Perſons, is good. Co. Lit. 2, 3. Perk. F. 42. 5 . | | 
A Grant of Land, or Rent in Poſſeſſion to the right Heirs of J. S. J. S. being then living, 
is void; for there neither is nor can be any ſuch Perſon in Rerum natura, for no Man can be 
an Heir to another that is living: But ſuch a Grant to one in Remainder is good, if ſo be 
that F. S. dies before the particular Eſtate ends, and before the Remainder happens. So if 
a Grant be to him or her that ſhall be the firſt Child of J. S. and he has no Child at 


A S to a Grantee three Things are requiſite : 


the Time of the Grant, this is void: So if a Grant be made to the Wife or Child of 


An Alien. 


Perſons at- 
taint. 


Outlawed. 


F. S. when there is none ſuch, it is void: As if a Grant be to J. S. and to his firſt- born Son, 
or to F. S. and her that ſhall be his Wife, and he has at the Time of the Grant neither Wiſe 
nor Son; in theſe Caſes the Grant is void as to the Wife and Son, and F. S. ſhall have all by 


the Grant. Co. 101. 2 Co. 31. Perk. §. 52, 54. | | 

An Alien may be a Grantee, but if any Thing be granted to him whereof he is incapable 
as an Eſtate of Lands in Fee-ſimple for Life or Years, he cannot hold it, but the King will 
have it from him. | | 3 | . 

A Perſon attainted of Treaſon or Felony before or after Attainder may be a Grantee, 
but he cannot hold the Thing granted ; for if the King or Lord will, he may have it from 
him. So alſo Perſons outlawed in perſonal Actions may be-Grantees of Lands or Goods, 

| | 82 N e | * but 


Pg 


Ch. 6. f. 106. . 


but _ King will have the Profits of the Lands and Property of the Goods. Co. Lit. 2. 
Perk. F. 48. of „ | | 
A Woman Covert may be a Grantee, but her Huſband may by his Diſagreement avoid peme Covert. 
the Grant; and yet if he does not avoid it in his Life-time, the Grant will be good: And he | 
that will have the Grant to be void, muſt ſhew the Huſband did diſagree to it. Perk. F. 43. 
Go Zhu ti; BETS” 
An Infant may be a Grantee, for this is preſumed to be his Ad vantage; and yet at his full Infant. 
Age he may agree to it and perfect it, or diſagree to it, and avoid it without any Cauſe ſhew- Y 
ed. Perk: $. 4. Co. Lit. 2. . 1 5 6 
A Man de non ſane memorie may be a Grantee as well as any other Man, and it ſeems theſe Men 4e no 
Grants cannot be afterwards avoided. But ſuch Men cannot be Grantees of Offices of Truſt /ane memorie. 
and ſuch like Things. Co. Lit. 2. „ | 
A Baſtard, Perſons deformed having human Shape, Lepers, and ſuch like, may be Gran- pagarg, Per- 


tees of Lands or Goods, &c. as other Men may be. Bid. ſons deform- 
| 3 . | | | TE | : ed, Sc. 
An Hermaphrodite may be a Grantee according to the moſt prevailing Sex. Bid. Hermaphro- 


A Clerk Convict, and a Man impriſoned, may be a Grantee as well as another; and ſo dite. 
alſo might a Villain of the King, or of a common Perſon ; but he could not retain the Thing Clerk convict. 
granted, for the King or Lord might have it from him if he would; neither could Monks, Villain. 
PFriers, and ſuch like Perſons, be Grantees, for they were utterly diſabled. Co. Lit. 3. Perk. 
8. 48, 5t- Se jo | = rn Ip | 
For more as to this Head, ſee before, p. 207. 
(H) Of naming the Grantee, 
NR it is requiſite that the Grantee be named by his Names of Baptiſm and Sur- 
name; and ſo it is moſt ſafe; and ſpecial Heed muſt be taken to the Name of Bap- 
55 n Suey that a Man cannot have two or more Names of Baptiſm, as he may of Surnames. 
Co. Lit. 3. | - 
And LA in ſome Caſes, though the Name be miſtaken the Grant is good; as if a Grant 
be to J. S. and Em his Wife, and her Name is Emelin, (Bro. Noſme .); or a Grant is made 
to Alfrid Fitz- James, by the Name of Etheldred Fitz-James, (Bro. Confirmation 30.); or a 
Grant be to Robert Earl of Pembroke, where his Name is Henry; or to George Biſhop of Nor- 
wich, where his Name is John, (6 Co. 65. 27 Ed. 3. 8 f.); or a Grant be to a Mayor and 
Commonalty, or a Dean and Chapter, and Mayor or Dean is not named by his proper 
Name, (Co. Lit. 3.); or a Grant be to J. S. Wife of V. S. where the is ſole: All theſe and 
ſuch like Grants are good; for in this Caſe the Rule doth hold utile per inutile non vitiatur. 
(Dyer 119.) And if one be baptized by one Name, and after confirmed by another, yet a 
Grant to him by his firſt is good; and ſo alſo ſome think of a Grant to him by his 
ſecond Name; ſed Quære of this. Alſo when a Baſtard has got a Name by Reputation, a 
Grant may be made to him by that Name, and it is good. Co. Lit. 3. 
If a Grant be made to ,. at Stile, by the Name of V. at Gappe; this is a good Grant not- 
withſtanding this Miſtake, ; = 
But where a Grant intends to deſcribe the Perſon of the Grantee by his proper Name, and 
_ omits or miſtakes his Chriſtian Name or Surname ; in this Caſe for the moſt part the Grant 
is void, unleſs there be ſome ſpecial Matter to help it, as in the Caſe before. And yet if 
the Grant does not intend to deſcribe the Grantee by his known Name, but by ſome other 
Matter, there it may be good by a certai®Deſcription of the Perſon, without either Surname 
or Name of Baptiſm. And therefore a Grant to the Wife of J. S. primogenito filio, or the 
| ſecond Son, or to the youngeſt Son, or ſeniori puero, or omnibus filiis, or filiabus J. S. or 
omnibus liberis F. S. or omnibus exitibus F. S. or to the right Heirs of J. S. or to the next of 
Blood of J. S. In theſe Caſes Grants made to theſe Perſons in theſe Words are good, for 
the Perſon is certainly enough deſcribed, And if a Leaſe be made to J. S. for Life, the Re- 
mainder to him that ſhall come firſt to Paul's ſuch a Day, or to him that J. S. ſhall name in 
three Days; if in theſe Caſes any one comes to Paul's that Day, or be named by J. S. within 
three Days, and the particular Eſtate ſo long continues, this is a good Grant of the Remain- 
der. Id certumeſt quod certum reddi poteſt. But if a Grant be made in theſe Words, viz. To 
four of the Pariſhioners of Dale; or Deo & Ecclęſiæ de D. or to two of the Sons of F. S. and 
he has many Sons; or to FJ. S. or V. S. in the Disjunctive: Theſe and ſuch like Grants as 
theſe are utterly void for Incertainty. And if a Gift or Grant of Goods be to the Pariſhion- 
ers of Dale in theſe Words, it ſeems this is good: But if a Grant or Gift of Land be 
made to them by theſe Words, it ſeems this is void. And alſo it is of a Grant of Goods 
to the Churchwardens of the Pariſh; this is —_ to be good; but otherwiſe it is of a 2 
Vol. . 5 1 | 1 0 


of Lands to them. A Baſtard is capable by that Name whereby he is uſually called, and 
therefore a Grant to him by that Name is good. And a right Heir, or one that ſhall be the 
firſt Iſſoe of J. S. that has no Child, is capable of a Remainder by that Name, but of Land 
in Poſſeſſion he is not capable by that Name. And a Baſtard, as the reputed Son of F. S. 
may take by a Grant to 7. S. and his Iſſue. A Biſhop may take by the Name of a Biſhop 
without any other Name; but if a Grant be made to the Pariſhioners or Inhabitants of Dale, 
or prebis hominibus de Dale, or to the Commoners of ſuch a Waſte, or to the Lord and his 
Tenants bond and free; theſe are not good Grants, for although theſe Perſons are capable, 
yet they are not capable by theſe Names. 9 Ed. 4. 43. Fitz. Grant 23. Co. Lit. 3. Perk. 
6. 52, 54, 55», 56. Bro. Grant 65. Done 17, 31. Dyer 337. Ec . 
If there be two Grantets, and ore of them takes by the Deed, it is ſufficient; but if the 
| Grant be to one that is no Party to the Deed, and not to the Grantee himſelf, in this Caſe althoꝰ 
4 the Grantee and he to whom the Grant is made be capable, and never ſo well deſcribed by 
their Names, yet is the Grant void; for no Grant can be made but to him that is Party to 
the Deed, except it be by way of Remainder: And therefore if a Man makes a Leaſe for 
Term of Life, and after the Leſſor grants to a Stranger, that the Tenant for Life ſhall have 
the Land to him and his Heirs; this Grant is void. E, fic de ſimilibus. And yet it ſeems 
in ſome Caſes, that if one of the Grantees be Party to the Deed, that another Grantee that is 
no Party to the Deed may take with him; and therefore the Caſe was, Robert gave the Re- 
verſion of Lands which Agnes his Wife held for her Life to Stephen de la Moore, Habendum 
poſt mortem dictæ Agnetis in liberum marilagium cum Johanna lia ejuſdem Roberti : In this Caſe 
it was adjudged, that although Joan was not named before the Habendum, yet that ſhe ſhould 
take in Tail with her Huſband. Do#. & Stud. 94. Co. 15, Co. Lit. 21, 231, 5 E. 


For more concerning naming the Grantee, ſee before, p. 212. 
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(1) Of the Power of | Grantees where the Grant 7s for the Benefit of others. © 


N a Grant made to the Warden and Aſſiſtants of S. for the Benefit of the Inhabitants, 

for the Eaſe of Taxes and Relief of the Poor, it was decreed, that they ſhould not let 
or make any Leaſes of the Land without the Conſent of the major Part of the Inhabitants of 
the Place, it being for their Benefit in General. Chan Ca. 269, 270. = 5 * 


F (K) Of the Things granted. 


S to Things granted obſerve theſe Things : | JVP opti ions 
Firſt, That the Thing whereof the Grant is made be grantable, and that both in Re- 
ſpect of the Nature of Thing itſelf, and alſo of his Eſtate that grants it; for in ſome Caſes 
although the Thing for the Quality of it be grantable, yet in Reſpect of the Eſtate and Pro- 
perty that the Owner has in it, it is not grantable. | 5 5 5 
Secondly, That if it be by Deed, it be ſu fficiently diſtinguiſhed and named. 1 
| Amongſt Things that are grantable, ſome are grantable de novo, and in their firſt Crea- 
tion, but not tranſmiſſible nor aſſignable afterwards. EOS 5 . 
And ſome are grantable at firſt in their original Creation, and aſſignable over afterwards 
A from Man co Man ix infinitum. 1 5 | | | | yn 
ö All Things that may be granted by Fine, and whereof a Fine may be levied, may be 
granted over from Man to Man. TR T9 | . | 
h "Things in All Things that are before obſerved to be grantable by or without Deed, are grantable 
5 Livery over from Man to Man: And therefore all corporeal and immoveable Things that lie in Li- 
N very, as Manors, Meſſuages, Cottages, Lands, Meadows, Paſtures, Woods, and the like, 
2 are grantable in Fee-ſimple for Life or Years at firſt, and aſſignable over again at the Plea- 
| ſure of the Grantee. RR | ENT | Re 
Alſo Trees and Emblements are grantable. And a Man may grant the Veſture or Her- 
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| bage, 7. e. the Graſs of his Ground, and not the Ground itſelf. | 

| And a Man that is ſeiſed in Fee of a Houſe, may give or ſell the Timber, Stone, c. 
of the Houſe, and the Donee or Grantee may take after the Death of the Donor. Bro. 
Done 10. | . ö 


Alſo all incorporeal Things that lie in Grant, as Rents, Services, and the like, are grant- 


In Grant. | < . : : | 
1 Rents, Ser- able over in Fee-ſimple, for Life or Years; and therefore Rents or Services reſerved upon 
7 | VIC es. any Eſtate, and Rents granted out of Land, are grantable over in infiritum, And if a Man 
| has a Rent reſerved on a particular Eſtate, he may grant over Parcel of it. 5 


But 


Ch. 6. 8. 10. : e "vans. 
5 "Dub a Rent or Service 5 cannot be granted Neither « can a Man grant x Rend 

iſſuing out of a Rent. If a Rent be granted to me, I may grant it over to a Stranger before 

I be ſeiſed of it, and this Grant is void. But an Annuity it ſeems is not grantable over after 

the firſt Creation of it. And yet if an Annuity be granted to J. S. and his Aſſigns pro con- 

filio, it ſeems this Annuity is grantable over. Perk: $. 91, 87, Fong 1095 Bro. Grant 3. 

3 H. 6. 20. 9 H. 6. 12. Fitz. Grant 145. Co. Lit. 144. 

Advowſons are grantable in Fee-ſimple for Life or Years from Man to Man in inf: 8 
nitum. i 
Alſo the Preſentation to a Church before the Church is yoid, is a rinks Bur when the 
Church is void, that Turn is not grantable, for then it is in the Nature of a Thing in Action; 

Allo Rectories and Tithes, and Portions of Tithes and Penfions, are WTR from Man 

to Man in infinitum. Stat. 32 H. 8. c. 7. Perk. F. go. 

Reverſions and Remainders are grantable from Man to Man in fee ſimple, Fee-tail, fot Reverſions 

Life or Lear s. 0 21555 6 Ione AO: 
wy if I have a Tenant for Life of three Houſes: I may grant the Reverſion of two or 
them. | 

And if I have the Reverſion of three Houſes and four Acres of Land, 1 may grant the Re- 

verſion of two Houſes and of two Acres of Land. 

And if a Tenant in Tail be of an Acre of Land, the Remainder to bis right * he 

may grant over his Remainder by itſelf; and yet it is uch a Thing a as the Tenant in Tait 

| himſelf may bar by a Common Recovery. 

But if a Grant be of Land to J. . for Years, the Remainder to the right Heirs 44 

FJ. D. and J. D is living; this Remainder is not grantable ſo long as 7. D. lives. Perk. F. 

73, 87, 88. 

1 of, Paſture, of Turbary, of Fiſhing, or of Eltawers, are \grantable in Fee, for Common. 
| Life or Years from Man to Man in infinitum. Perk. $. 103. 

And yet if a Common in Groſs and without Number be granted to a Man and his Heirs, 
this i is not grantable over to another Man; but if Common for a certain Number ot Beaſts be 
ſo granted, the Law is otherwiſe z and, that this is grantable over in Caſe where the firſt Grant 
is to the Grantee only, and not the Granger and his Allens. Per two Judges n one, 

H. 16 Fac. B. R 
Offices are grantable at firſts but the great jodiclal Offices of the Kingilomy as the Offices Offices, 

of the Lord Keeper, Chief Juſtices or Chief Baron, or of. other of the. Juſtices and Barons; 
and ſuch like, are not grantable over to others, neither may they be executed by Deputies. 
But the Sheriff *s Office, although it be not grantable over, yet it may be executed by Deputy. 
| Perk. F. 101. The Reverſion of an Office is not grantable by a Subject as it is by the King, 
yet a Subject may grant an Office Habendum after the Death of the preſent Officer; and this 
is good. Per Lord Keeper and two Chief Juſtices, M. 5 Car. in Canc. The inferior Offces 
alſo that are Offices of Truſt, eſpecially if they concern the Perſon of the Grantor, howſo- 
ever they are grantable at firſt, yet they are not grantable over by the Officer to any other, 
unleſs they be granted to them and their Aſſigns; and of this Sort are Offices of Steward; 
Bailiff, Receiver, Sewer, Chamberlain, Carver, and the like; neither may theſe be oxreuted 
by Deputy but where the Grant is ſo. Co. Lit. 233. Perk. F. 101. 

An Office not grantable by Parol, eſpecially for Life. Ld. Raym. 159. 

Licences and Authorities are grantable at firſt for the Lives of the' Parties, or for Years 3 Licences, Au- 
but the Grantees of them cannot aſſigy them over. And therefore if Power be given to me thorities, Oe. 
to make an Award of Livery of Seiſg, I may not grant over his Power to another. And if 
Licence be granted to me to walk in another Man's Garden, or to go through another Man's 


Ground, I may not give or grant this to another. 12 H. 7. 25. 13 H. 7. 1 


A bang Poſſibility of an Intereſt which is incertain, is not grantable; and .. if one Poſſibilities. 
has a Term of Years in Land, and by his Will deviſes it to J. S. for his Life, and after- 
wards to me for the Reſidue of the Years; or deviſes it to J. S. if he lives ſo long as the 
Term ſhall laſt, and if he dies before the Term ends, the Remainder to me: In thele Caſes, 
ſo long as J. S. lives, I cannot grant over this Poſſibility. So if a Leaſe be made to me 
and my Wife for Life, the Remainder to the Survivor of us, I may not grant this Re- 
mainder over to another Man; but ſuch a Poſſibility being coupled with ſome preſent 
Intereſt, is grantable over; and therefore if A. has four Houſes in Execution upon a 
Statute, and by Courſe of Time it will endure thirteen Years, and after two of the Houſes 
are evicted by Elegit for fifteen Years ; z in this Cafe he that has this Execution upon the 
| Statute may aſſign over his Intereſt in theſe two Houſes ; for after the Execution by the 
_ Elegit is ſatisfied, 4. al have the two Houſes am until he be ſatisfied. The Lord 
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cannot rant the Wardſhip of the Heir if his Tenant i is wing. 4 E 66. 5 Co. 24. 10 Co. 
51. Dyer 244. Perk. F. 909. 

Theſe Things that are infoperably incident to ethers; are not grantable without the Thing 
to which they are ſo incident and belonging; and therefore a Court Baron, which is evermore 
Incident to a Manor, is not grantable without the Manor itſelf ; Common appendant to Land 
is not grantable without the Land itfelf to which it rape. and Common of Eſtovers ap- 
pendant to a Houſe is not grantable without the Houſe itſelf to which it belongs. 1 Ed. 4. 
10. 5 H. 7. 7. Perk.$. 104. 
Suſpended A Rent - Service, or other Thing, whilſt it is wholly i in Suſpence, is not grantable ; and 
Things. therefore if the Lord diſſeiſes the Tenant, or the Tenant enfeoffs the Lord upon Condition, 

the Lord cannot grant over the Seigniory during this Suſpenſion. But if one has a Rent in 
Fee out of my Land, and he purchaſes the ſame Land for Life or Years; in this Caſe the 
Rent is grantable even whilſt the Eſtate of the Land continues. So if the Tenant makes a 
Leaſe for Years or Life of the eee to the Lord; in this Caſe the Lord may grant the 
Seigniory notwithſtanding. And yet if the Tenant makes a Leaſe to another Man for Life, 
and the Lord grants the Seigniory to his Tenant for Life in Fee; in this Caſe the Grantee of 
the Seigniory cannot grant it over, becauſe it was never in E 16 H. 7. 4. Co. Lit. 314. 
Bro. Grant 173. Perk. F. 8 3, 89. | 
Franchiſes. Franchiſes, as Views of Frankpledge, Perquiſites of Courts Leet, Conuſance of Pleas, 
| : Fairs, Markets, Goods of Felons, Waifs, Eſtrays, Hundreds, Ferries, or Paſſages, War- 
| rens, and the like, are grantable over from Man to Man in Fee, for Life or Tears in in- 
Jinitum. | 
Things in Action, and Things af chat Nature, as Cauſes of Suit, Rights AY Titles of 
Entry, are not grantable over to Strangers but in ſpecial Caſes; and therefore if a Man has 
'! diſſeiſed me of my Land, or taken away my Goods, I may not grant over this Land or 
| | theſe Goods until I have Seiſin of them again. Neither can I grant the Suit which the Law 
; gives to me for my Relief in theſe Caſes to another Man. So if I make a Feoffment to another 
g Man, on Condition that if I do ſuch a Thing I ſhall have the Land again; in this Cafe I may 
| not before or after the Time of Performance of the Condition grant over the Condition to an- 
# | other. But all theſe Things I may releaſe to the Parties themſelves: For it is a Maxim 
1 in Law, That every Right, Title or Intereſt in præſenti or in futuro, by the joint Act of all 
1 them that may claim any ſuch Right, Title or Intereſt, may be barred or extinguiſhed. 
[| 5 Co. 24. 6 Co. 50. 10 Co. 48, Co. Lit. 214. Dyer 241. Perk, §. 86, 87, 85. Bro. 
| Done 27, 24» 48. 

And in ſome Caſes a Grantee of a | Reverſion may take Advantage of a Condition annexed 
to an Eſtate for Life or Years. If a Man owes me Money on an Obligation, or the like, 
I cannot grant this Debt to another : But I may grant a Letter of Attorney to another Man 
to ſue for it and receive it, or I may grant the Writing itſelf to another, and he may cancel 
1 it, or give it to the Obligor. Co. Lit. 232. Perk. F. 86. 
| A Preſentation to a Church after the Church is become void, is not grantable ; for i it is in | 

} 


the Nature of a Thing in Action. Dyer 283. 
And if a Man takes my Goods from me, or from another Man in whoſe Hands they are; 


Incidents. 


| Things in 
Action, 


or I buy Goods of another Man, and ſuffer them in his Poſſeſſion, and a Stranger takes them 

13 from him; in theſe Caſes I may give the Goods to the Treſpaſſor, becauſe the Property of 

| 4 them is ſtill in me. Perk. F. 92. Fitz. Done 3. 7. 
Perſonal Truſts and Confidences, which are perſonal Things, Fas the moſt part are not grantable 
Things. over to others. And hence it is alſo that Offices of Thuſt and Confidence are not grantable 


over but in ſome ſpecial Caſes where they are granted to a Man and his Aſſigns, or where 
they are granted to Man and his Heirs. Perk. F. 99. Plow. 379. | 

Intire Things, Some Things are ſo intire that they cannot be ſevered by Grant; and therefore if a Man 
holds three Acres of Land of me at twelve Pence Rent, and'I grant the Services of the third 
Acre; this is void, and he ſhall have all or none, for I cannot ſever the Tenure. But if a 

Man holds Land of me by Homage, Fealty, Eſcuage, and a certain Rent ; in this Caſe I 
may grant the Rent, and keep the Seigniory. Fitz Grant 19, 79. | 
| Chattels real All Chattels real and perſonal regularly are grantable from Man to Man in infinitum, as 
and perſonal. Leaſes for Years, be they preſent or future, Trees, Oxen, Horſes, Pikes Houſhold-Stuff, 
and the like. Alſo Trees, Graſs, and Corn growing and ſtanding upon the Ground, Froit 
upon the Trees, Wool upon the Sheeps Back, is grantable. Dyer 58, 305. Plow. 142, 

147. Perk. §. 90, 91. 

If a Man ſells me ten Loads of Wood, in bis Wood to be taken by bis Af ignment 3 or 

ſells me three Acres of Wood towards the North Side of the Wood; by this Grant in theſe 
Words I have ſuch an Intereſt as is grantable over. 5 Co. 24. 
If I make a Leaſe by Deed of a -Houſe to another, and therein it is agreed 3 us, 


that if the Rent be not 129 8 me by ſuch a . I ſhall enter into the Houſe, and take 
| | | and 


4 
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nd fel the Goods chard as my « own to pay the Rent; it ſeems this is a good Grant of the 
Goods, and that I may do according to the Agreement. 

And if one that holds Land of me grants to me by Deed indented, that J ſhall diſtrain 
for my Service in all his Land; this is a good Grant. Fitz. Bar. 280. 

A Man may give or grant Money; as if I deliver on Money, on Condition that if he Money. 
aſſures me of ſuch Land he ſhall have it, otherwiſe that he ſhall deliver it to me again; in 
this Caſe if he makes the Aſſurance he ſhall have the Money, if not, I may have an Account 

for it. Fitz. Grant 6, Fitz. Done 11. 

Such Things as are. Feræ nature ; as Conies, Hares, Deer, and ſuch like, are not grant- Fire nature. 
able at all. 8 Done 34. 

A Parſon of a Church may grant his Tithes for Years, and yet they are not in him. Tiches. 
en §. 90. 

A "May may give or grant his Deeds, 7. e. the Parchment, Paper and Wax to another at Deeds. 
bis Pleaſure, and the Grantee may keep or cancel them; and therefore if a Man has an 
Obligation, he may give of grant it away, and ſo ſever the Debt and it. So Tenant in 
Fee-ſimple may give or grant away the Deeds of his Land, and the Executor in the firſt 
Caſe, and the Heir in the laſt Caſe, has no Remedy. But a Tenant i in Tail of Land cannot 
give or grant any of the Deeds belonging to the Land intailed, no more than the Land 
_ itſelf. Co. Lit. 232. Trin. 38 Eliz. B. R. 25 H. 8. 5 1H. 4 Dove's Caſe. 1 H. 4. 31. 

Fit. Bar. 179. 

One may give or grant Apparel ; and it is ſaid if one makes Apparel for another, and Apparel, 
0 it upon him to uſe and wear, this is a Gift or Grant of the Apparel itſelf. 

If one grants to another all the Wool of his Sheep for ſeven Years 3 this is a good Grant. Woal. 

Perk. O. | 

If 6. ; a Parſon gives to another all the Wool he ſhall have for Tithes the next Year; 
this is a good Grant. Fitz. Grant 40. | 

If one grants to another his Horſe or his Cow in the Disjunctive; this is a good Grant Horſe, Cow: 
notwithſtanding this Uncertainty, and the Donee ſhall have Election, and by that make the 
Grant good. Bro. Done 19. 

A Man poſſeſſed of Land for a Term of two thouſand Years, granted the Land to D. A Term: 
without mentioning any Term, to the Uſe of another for Life, Sc. The Grant and Limi- 
tation is void for Uncertainty, | it not {aying, what Eſtate or Term was granted to D: 

2 Vern. 684. | 


The Plaintiff's Father was indebckd to the Defendant, and by Deed granted him the Guardianſhip, 


Guardianſhip of his Children, with a Covenant not to revoke the Grant: And now the 
Plaintiff an Infant brought his Bill to revoke it; but in Regard there was a juſt Debt owing 
to the Defendant the Guardian from the Father, the Court declared they would not reſtrain 
him from receiving the Rents and Frokits of the Eſtate, but only from abuſing the Infant's 
Perſon. 1 Vern. 442. 

The Statute 12 Car. 2. c. 24. is, That the Father meh by Deed grant the Guardiantip 
of his Children from Time ro Time. 

For more concerning 7. ings granted, ſee before, p. 215. 


(L) Of the Eflate, Pr operty and Poſſe uon of the Grantor. 


| N Y Eſtate that a Man has in Fee-ſimple, Fee-tail, for Life or Years, in any Lads, 
5 A Sc. or any Rent or Profit Apprender out of the ſame, i is grantable from Man to Man 

in infinitum. And he that has any ſuch Eſtate of any Lands, may charge it with any Rent 
or Profit to be taken out of'it as long as the Eſtate of the Land does laſt; but an Eſtate at 
Will is not grantable over. 

And if an Eſtate be made to a Man and his Heirs without the Word Af, u, yet he may 
aflign it at his Pleaſure, for Aſſigns is included within Heirs. 

An Intereſſe Termini, i. e. a Leaſe for Years to commence in futuro, is grantable before 
the Term begins, whether it wy a Leaſe of the Land irfelf, or any Rent or other Profit out 
of ir. 22 Ed. 4. 37. Perk. 5. 9 

The Intereſt or Eſtate Gare a "Man has by Extent is aſſignable from Man to Man at 
Pleaſure. 4 Co. 64. 

The Reverſion upon an Eſtate-tail is grantable; and yet the Tenant in Tail in Poſſeſſion, 
by the ſuffering of a Common Recovery, may bar him in Reverſion of any Fruit of it. 
6 Co. 55. Curſon's Caſe. Co. 40. Altonwood's Caſe. 

If an Eitate be made of Land upon Condition; as if 4. makes a Feolfinine to B. on 
Condition that if A. pays 202. he ſhall have the Land again: In this Caſe A. and B. toge- 
ther may at any Time be fore the Performance of the Condition join together and grant this 
Vor. J. | 8H Land 
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his Maſter's Wine or Wares. 


Land. or charge i it with any Rent, Sc. and this wil be good; for it is a Maxim. in Law, 
Fee- ſimple Land may be charged one way or other. And in this Caſe B. may grant over 
his Eſtate alone, but it will be ſubject to the Condition. And if B. grants a Rent out of 
the Land to a Stranger, and after the Condition is performed, and the Feoffor enters; in 
this Caſe he ſhall avoid the Rent. But in this Caſe A. cannot grant, for he has nothing but 
a Poſlibility. Co. 147. 10 Co. 48, 49. Lit. Chap. Confirmation. 

If one infeoffs divers to the Ufe of his Son and Heir upon Condition, and before the 
Time of Performance of the Condition the e and Son Join to grant or charge the Land; 
this is a good Grant or Charge. Co. 14. 

If the Tenant in Tail, and he that is next in Remainder in Fee ; Join in the Grant of a 
Rent-charge in Fee, and after the Tenant in Tail dies without Iſſue; in this Caſe this is a 
good Grant and Charge, againſt him in Remainder. And if A. bargains and ſells Land - to 
B. by Indenture, and before Inrolment they join to grant a Rent- charge to C. by Deed; 
this is a good Charge and Grant, whether there be any Inrolment or not. And ſo if a Boner 
and Donee in Tail grant a Rent · charge out of the Land, and then the Donee dies without 
Iſſue; in this Caſe the grant is good to bind the Donor. Co. Lit. 45. 10 Co. 48, 49. 


If Land be granted to two Men, and to the Heirs of their two Bodies begotten; in this 


Caſe altho' they have ſeveral Inheritances after their Death, yet neither of them can grant 
away his Eftate after his Life, for they are divided only in Suppoſition of Law. Co. Lit. 182. 


One Coparcener of a Seigniory may grant his Part to a Stranger. Perk. F. 73. 
If two Jointenants be of a Plough-Land, and one of them grants to a Stranger Common 


of Paſture for Beaſts without Number to be taken in the ſame Land; this is void. Perk. 


§. 103 
If 0 Jointenants be of a Reverſion, and one of 1 grants the Whole; this is void for 


a Moiety. If a Man grants or charges that which is none of his, and that wherein he has 


no Property, it being in the Grantee or a Stranger; the Grant is void. And therefore if a 
Man grants a Rent-charge out of the Manor of Dale, or grants a Reverſion of Land, and 


in Truth the Grantor has rung in the Manor of Dale, or in the Land; in this Cal the. 


Grant is void. And altho' the 
this will not make the Grant good. But if the Grant be by Fine, or by Indenture, there 


in ſome Caſes it ſhall be good by way of Eſtoppel. And altho' the Party recites that it is 
his own, yet this will not mend the Caſe: And therefore if a Man recites that he has a Rent 
of 107. a Year, and then grants 57. a Year, Parcel of it; in this Caſe, if he has no ſuch 
Rent, the Grant is void. 'Perk. F. 80, 65. Dyer 10, 33. 

A Shepherd, Bailiff or Parker, cannot give or grant away the Goods of his Maſter with- 
out Authority, And yet it ſeems the Servant of a Taverner or Mercer may give or grant 


made good for ever. Bro Done 56, 4. 
If a Man has a Leaſe for Years of Land, nd makes a Leaſe for Life of it, or charges it it 


for longer Time than the Leaſe for Years does laſt; in this the Grant is good for ſo long as 


the Leaſe for Years does laſt, and no longer. 
Livery of Sciſin, he forfeirs his Eſtate. Plow. 524, 525. 


Regularly a Man cannot grant or charge that which is not in his own Poſſeſſion, altho* he | 


has a Right ro it: And therefore if a Man be diſſeiſed of his Land, and before he has en- 
tered into or recovered the Land, he grants or gives the Land, or his Right to the Land, 


ro a Stranger, or grants a Rent-charge out of the Land to a Stranger; ; in theſe Caſes the 


Grants are not good. And yet ſuch Grants by Fine may be good by 88 of Eſtoppel; 
and by a Releaſe alſo the Right may be extinct. Co. Lit. 214. Perk. F. 65, 86. 


But if one that has a Reverſion upon an Eſtate for Life grants a Rent iſſuing out of this 


Land; the Grant is good, and the Charge ſhall faſten upon the Land after the Eſtate of the 


Tenant for Life is ended. And if a Man grants Common, or Rent, notwithſtanding that a 
Stranger take the Rent, or uſe the Common at the Time of the Grant, yet this Grant is 


good, for a Man N be out of Poſſeſſion of theſe Things but at his Pleaſure. Perk. 
2, 98. Co. Lit. 4 


9.9 
And if a L.caſe * Sola be made to me, I may grant away my Eſtate before my Entry; 


and if the Leaſe be to begin at a Day to come, I may aſſign over my Intercſt before the 


Day comes; for in this Caſe the Intereſt is in me from the Time of making the Leaſe. | 


Hil 18 Fac. B. R. per two Juſtices. , 


Alſo I may give or fell my Goods that I have not in Poſſeſſion ; and therefore if a Man | 
rakes my Ghods out of mine or another Man's Poſſeſſion, I may afterwards give or grant 
theſe Goods to him or another Man; and this Grant or Gift is 5 Perk. 5. "v7 8"; ep 


i L eſſor 


Fitz, Done 3. Bro. * 13. Dyer 30, go. 4 Co. 62, 63. 


rantor afterwards purchaſes the Manor, or the Land, yet 


And if a Wife gives or grants the Goods of her Huſband ; 
this is a good Grant or Gift until the Huſband diſagrees to it, and by his Agreement it is 


But if he makes a Leaſe for Life and gives c 


mas 


Ch. 6. 5. 10. . | Grants: 
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A Leſſor cannot give or grant the Trees growing on the Ground of his Leſſee for Life 


or Years without the Licence of the Leſſee, except they be firſt cut down by the JLeſſee, or 


ſome other, for then he may. And if there be Leſſee for Life, and the Leſſor gives the 
Trees growing on the Ground, and after the Leſſee for Life dies; in this Caſe the Donee 
cannot take them, becauſe at the Time of the Gift a Property of them was in the Leſſee. 
But if a Tenant in Fee-ſimple gives or grants the Houſes ſtanding, or Trees growing on 
the Ground he has in Poſſeſſion; in this Caſe the Grantee or Donee may take them aſter the 
Death of the Grantor, and that altho' they be not cut or taken down before his Death. And 
yet if the Tenant in Tail gives or grants the Trees growing upon his intailed Land, and the 
| Donor dies before the Trees be cut; in this Caſe the Donee or Grantee cannot cut them af- 
terwards. However if ſuch a Tenant in Tail gives or grants his Emblements of Corn grow- 


ing on the Ground, the Donee may cut and take them after the Death of the Tenant in Tail. 


if the Tenant in Tail gives or grants his Trees, and dies before they be cut, and 
Afterwards, before the Iſſue in Tail enters into the Land, the Donee or Grantee cuts them 
and takes them away; in this Caſe the Iſſue in Tail can bring no Action of Treſpaſs againſt 
the Donee or Grantee for the Trees. But perhaps if the Trees be not removed off che 
Ground, he may take them. Dyer 305. 20 H. 6. 22 Perk. §. 59. 11 Co. 0. 
| If two Coparceners be of an Ad vowſon, and the one preſents, and then he grants the next 
Preſentation; this is a good Grant, but by this Grant paſſes the next he has to grant, for 


his Companion muſt have the next: So if one be ſeiſed in Fee of an Advowſon, and he has 


a Wife, and he grants the third Preſentation; this is a good Grant, but it ſhall be taken for 
the third he may grant, which is the fourth, for the Wife is to have the third for her 
| Dower. Dyer 35. 15 H. 7. | 


2 (M) The Words of a Grant. 


| EDI & Concefſi are the moſt apt Words for all Kinds of Grants, yet it may be by 
_ other Words, and the Grant as good as by thoſe Words. 55 

The beſt way in Grants is to grant by Words of preſent Time in the preſent Tenſe, as 
well as in the preter perfect Tenſe. 5 


But a Grant by Words of the preterperfect Tenſe only, as by Dedi & Conceſſi only with- 


out Words of the preſent. Tenſe, is good. 35 H. 6. 11. 2 

The Words give and grant in a Deed of Things which lie in Grant, amount to a Grant, 
a Feoffment, a Gift, a Releaſe, a Confirmation or Surrender at the Election of the Party, 
and may be pleaded as a Grant, as a Releaſe, or a Confirmation, at his Election. Co. Lit. 
301. 5. 2 Saund. 96, 7. | | | | | 


For more concerning this Head, ſee before, P. 225. 
YI Queſtion, with Sir Jeffery Palmer's Opinion. 


I conceive that Care ought to be taken in a Conveyance, of what Nature ſoever it be, 
that there be not therein (given and granted) for they imply a general Warranty, and 
thall not be qualified by the ſpecial Warranty following, as has of late been thrice adjudged. 


H. T. 


Give implies a perſonal Warranty, and ſo is not always uſed. The Word Grant in a 
Leaſe for Years is a Covenant in Law, or (as you may call ic) a general Warranty, if not 
qualified by a Covenant or Warranty in Fait; but if there be a Covenant or Warranty in 
Fiit, then it is reſtrained to the Words of the Covenant ſubſequent. 

But in an Eſtate of Inheritance where the Fee paſſeth, there the Word Grant is neither a 
Covenant in Law nor Warranty; for if it ſhould be a Covenant in Law or Warranty in 
itſelf, it would be there reſtrained and qualified by the Warranty or Covenant in Fait. 

And a Deed to pals an Inheritance where Common is, cannot be without it; for if it be 
Common in Groſs it cannot paſs by the Livery, but muſt paſs by the Word Grant; and I 
never yet ſaw a Feoffment without it. Pd 5 | 

5 9 7 Feffery Palmer, 
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Grants. 


good notwithſtanding theſe Miſtakes. Perk. §. 72. = 8 
If one be Patron of the Church of Sr. Peter and Paul in D. and he grants the next Pre- 
ſentation of the Church of St. Peter, or of the Church of S/. Paul; theſe are void Grants to 


( N) Of naming and deſcribing the | Thing granted ; and therein of El ection. | 


Y the Grant of an Acre of Land, or of any other Thing by the Name whereby it is 
called, the Reverſion of that Thing, if the Grantor have no more than-a Reverſion, 
will paſs, and this Miſtake will not hurt. But it is not ſo e converſo. 4 Co. 122, Perk. 
8. 114, 116. 10 Co. 106, 777 11 Co. 47. | | | 
And yet ſome have ſaid, if one 


the Name of the Reverſion or the Land; this Grant is void. If one makes a Leaſe for Life 
of the Demeſnes of a Manor, rendering Rent, and after he grants the Manor by the Name 
of the Manor; this is a good Grant for the Reverſion of the Demeſnes as well as for the Re- 
ſidue of the Manor. But if one grants Common by the Name of the Reverſion of the Com- 


mon, it ſeems this is not good. And yet if one has Common, and grants it for Life, and 


during that Eſtate he grants the Common by the Name of ſotam illam communiam, &c. 
Some hold this Grant to be good. Co. Lit. 46. vide 2 Co. Lane's Caſe. 


Any Thing may be granted by the Name whereby it is and has been uſually called of 
latter Times within nine or ten Years, or thereabouts, altho' it be an improper Name, and 
not the antient Name of the Thing, but a Name newly gotten. And ſo a Manor may paſs 


by the Name of a Meſſuage or Farm, or a Farm or Manor by the Nam of a Meſſuage, 


if it be ſo uſually called and reputed : So the great Houſes in Laudon called Exeter and Dorſet 


Houſes may be granted by thoſe Names. 6 Co. 65. 45 E. 3. 6. Bro. Grant 7. Perks 
§. 116. | | | | | | 


And if a Man grants a Paſture Ground by the Name of a Wood, or a Wood by the 


Name of a Paſture Ground, and the Things are called by thoſe Names; theſe are good 
Grants of thoſe Things. And if one grants by the Name of a Great Field, that which in- 
deed is but a little Cloſe, but it is uſually called by the Name of a Great Field; this is a 


ood Grant of this Thing. So if one grants by the Name of a Plough-Land that which in 
ruth is but an Acre of Land, or grants by. the Name of a Manor that which is but a 


Plougb- Land; theſe Grants are good. And fo it ſeems to be e converſo. But if a Man 


grants a Houſe or a Mefluage ; by this Grant an Acre of Land will not paſs. 14 H. 8. 1. 


27 H. 8. 2. 6 | RNAS. a4 | 

By the Grant of Services a Rent reſerved upon an Eſtate-tail will paſs.” Co. Lit. 150. 
If a Man makes a Leaſe of a Houſe to another for Years, and the Leſſee divides it and 
makes two Houſes of it, and after the Leſſor grants the Reverſion of it by the Name of 
one Houſe; this is a good Grant to paſs it. And if one leaſes three Houſes to three ſeveral 


Men at ſeveral Times, and they divide them into twenty-nine Tenements and Houſholds in 


them all; and the firſt Leſſor grants them by the Name of three Meſſuages; this is a good 


. Grant to paſs them all. But if he grants by the Name of fifteen Meſſuages or Tenements 


only, this is good for no more but for fifteen of the ſubdivided Tenements. Per Cur” B. R. 
M. 7 Fac. 7 8 5 5 3 85 

If one recites that he has a Rent- charge iſſuing out of Blackacre and N hiteacre, and then 
grants the ſame Rent, and in Truth it iſſues out of Blackacre only; or if he recites that it 
iſſues out of one Acre when in Truth it iſſues out of both; in both theſe Caſes the Grant is 


paſs the Preſentation. Bro. Grant 12. 


If one Grants a Rent out of Vbiteacre by the Name of a Rent out of Blaclecre; this, | 


Grant is void as to Charge Whiteacre. Perk. F. 79. | - 3 
If one has a Manor called Steeple Lavington, and he grants it by the Name of Weſt La- 
vington, alias Steeple Lavingion, by the Alias, eſpecially if the Grant ſays Hing in Lavington, 


and the Manor of Steeple Lavington lies in that Pariſh, and the Grantor hath no other Land 
chere, it may be good. Per C. J. Hutton and Zelverton, M. 3 Car. C. B. in Edward Crew's 


Caſe. See 2 Leon. 20g. 


If one grants all his Lands which he has in D. in this Manner, All my Lands in D. which . 
I had of the Grant of J. S. this is a good Grant of all his Lands in D. altho? he had them not 


of the Grant, of J. S. but of the Grant of another: But if the Words be, All my Lands which 


I bad by the Grant of J. S. in D. in this Caſe the Grant is not good to carry any other Lands 


in D. but ſuch as he had of the Grant of F. S. Agreed Mic. 2 Jac. in Brown's Caſe, 
So if one grants in this Manner, All my Maner of Sale in Dale which I had ly Deſcent ; 


and in, Truth he had it not by Deſcent but by Purchaſe ; this is a good Grant of the 


Manor. 


grants a Thing in Poſſeſſion by the Name of the Reverſſon 
of the Thing, this is good to paſs the Poſſeſſion. Quod non eſt lex. Plow. 190. For if 
one makes a Leaſe for Years, and before the Leſſee enters, the Lefſor grants the I.and by 
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Giants. 


Manor. So if one grants all his Lands in Dale, and ſays no more; this is a good Grant to 
paſs all his Lands there. But if one grants in this Manner, All my Lands in Dale which I had 
by Deſcent from my Father; and in Truth he had them not by Deſcent but by Purchaſe ; this 


Grant is void, and will not paſs thoſe Lands. Plow. 169, 395. So was the Opinion of C. J. 
Popbam, 2 Jac. B. R. 55 | 


So if 1 grant in this Manner, All my Lands that I had by the Attainder | of J. S. and in 
Truth I had no Land by that Means; this Grant is void. Dyer 87. | 
And if I grant after this Manner, All my Lands in B. in the Tenure of D. which 1 had of the 


Gift of J. S. and in Truth it lies in B. and is in the Tenvre of D. but it was not purchaſed 
of J. S. this is a good Grant to paſs the Land. Adjudged Mic. 2 Fac. Brown's Caſe. 


If a Pariſh lies in two Counties, viz. Berks and Wilts, and one grants in this Manner, All 
his Cloſe called Callis in the Pariſh of Hurſt in the County of Berks ; and in Truth the Cloſe 


lies in the County of Vilts; this is a good Grant to paſs the Cloſe. But if one grants in this 


Manner, All his Houſes in the Pariſh of St. Buttolph's extra Aldgate, late in the Tenure of R. 


where in Truth he has no Houſes there, but he has ſome Houſes in St. Buttolph's extra Alder ſ- 


gate; this is a void Grant. And yet if the Grant be in this Manner, All that my Houſe in 
the Occupation of J. S. in St. Andrew's Pariſh; whereas in Truth it is in the Pariſh of K. but 
in the Occupation of F. S. this Grant is good to paſs the Houſe. But if it be thus, All that 


my Houſe in St. Andrew's Pariſh in Holborn, in the Occupation of J. S. and in Truth it is in 
another Pariſh, but in his Occupation; this Grant is not good to paſs the Houſe. Dyer 299. 


3 Co. 10. 


Al. by Deed granted his Hundred and Manor of Odybam in Hampſbire, and his Manor of 
Working in Surry, and all his Manors, Lands and Premiſſes in Odyham and Working afore- 
| ſaid ; whereupon the Queſtion was, Whether the Grantor's Manor of Hartlerow, which was 


within the Hundred of Odybam, but not within the Manor of Odybam or Working, ſhould 
paſs by this Deed. And per Lord Chancellor King, An Hundred is only a Franchiſe con- 


ſiſting of a Court called the Hundred Court, and probably has the Return of Writs, and by 
ſuch Grant the Franchiſe paſſes, but not all the Grantor's Lands; wherefore by the Word 


(Hundred) the Manor of Hartlerow not being named in the Grant, does not paſs. 2 Williams 


2399, 400- 


If one grants in this Manner, My Manor of Dale which appeareth by Office found to be of 


the Value of 10 l. per Ann. and in Truth in the Office it is found at 20 J. per Ann. this Grant 
is good notwithſtanding this Miſpriſion. Per Tanfield, Hil. 2 Jac. B. R. 3 


If one grants in this Manner, All my Manor of W. late Parcel of the Poſſeſſion of the Abbot 


of S. and late in the Poſſeſſion of K. and in Truth it was never in the Poſſeſſion of K. this Grant 
is good notwithſtanding, But if the Grant be thus, Omnia illa terras, Sc. in tenura J. S. 
Jacen in W. nuper prioratui de S. ſpeftan* ; and in Truth the Land lies in S. and not in V. 
this is no good Grant to paſs the Lands in S. And if the Lands do lie in V. but are in the 


Tenure of J. D. and not in the Tenure of J. S. the Grant is void to paſs the Lands in the 
Occupation of J. S. Paſcb. 7 Zac. B. R. 2 Co. 32. | | 


If one purchaſes Lands of J. S. in T. and has no other Land there, and he grants his Land 
in T. late the Land of R. S. or late the Land of S. and miſtakes or omits the Chriſtian Name; 


this Grant is good notwithſtanding this Miſtake. And ſo alſo it is where there is a Blank 


left for the Chriſtian Name. And if in this Caſe he grants all bis Land in T. and ſays no 


more; this is a good Grant to paſs the Land. And if one grants all his Lands in D. called 
N. which were the Lands of J. S. this is a good Grant to paſs the Lands called N. though 
they were never the Lands of 4 S. But if the Grant be of all bis Lands in D. which were 
ut thoſe Lands that were the Lands of F. S. will paſs. Dyer 


the Lands of J. S. by this none 


376. Bro. Grant 92. | 
If one grants in this Manner, All my Meadow in D. containing ten Acres; whereas in Truth 


his Meadow there contains twenty Acres; this is a good Grant for the whole twenty Acres. 


So if one grants thus, All thoſe forty- ſeven Acres of Land by the Sleight, whereof fifteen lie in 


D. twenty in E. and twenty-five in F. and in Truth all of them lie in F. and none of them 
in D. or E. this is a good Grant to carry the whole forty-ſeven Acres. Dyer 80. 
If one grants twenty Loads of Wood, and ſays in this Grant, for which twenty Loads of 


Wood be had ſixteen Loads by the Grant of his Father J. S. and in Truth FJ. S. did not grant 


any Wood to him at all, or did not grant unto him ſixteen Loads only; this is a good Grant 


of the twenty Loads of Wood notwithſtanding this falſe Recital. Bro. Grant 69. 
If one grants his Manor of D. and does not ſay in what Town or Towns it lies; this is 


a good Grant, But it is beſt to ſay in what Towns the Manor does lie; for if it lies in 


divers Placæs (as it may) and any of the Places into which it goes be omitted, and the Reſt 


Vol. . 


Gants. 


— 


Incertainty. 


Place, 


25 "= down, no Part of the Manor lying in i the Town that is not exprefieg wil paſs. . 


Grant 53. 7 H. 4. 14. 
If one grants a Manor, and that which is but one Manor, by the Name of the Manor of 


A. and B. this is a good Grant of the Manor. And ſo alſo it is if it be two Manors; as if a 
Man be ſeiſcd of the Manors of Ryton and Conder in the County of Salop, and he grants in 


this Manner, Tolum illud manerium de Ryton & Condor cum pertinen. in Com. Salopiæ; this is a 


good Grant of both the Manors ; otherwiſe it is in Caſe of the King. Co. 46. 

If one has a Farm of Land, Meadow, Sc. by Leaſe called Hedges, lying within the Pa- 
riſhes of Sg. Stephen and St. Peter in St. Albans; and he reciting the ſaid Leaſe, grants to C. 
his Term and Intereſt in the Houſe, Lands, &c. called Hodges in the Pariſh of St. Peter in St. 


Albans ;, this Grant is good only for ſo much as lies in the Pariſh of St. Peter, and not for that 


which lies in Sz. Stepaen's. But if be grants the Farm, and does not ſay in what Pariſh it 
lies; this is a good Grant of the whole Farm; as in the Caſe before of a Manor that lies in 


divers Pariſhes. And if in the Caſe here the Farm lies within the Pariſh of St. Peter only, the 
Grant is good for the whole Farm. If one recites that whereas he hath ſuch Lands by For- 


feiture, or whereas ſuch a one has an Eſtate of his Land, or whereas the Grantee hath paid 
him 107. or done him ſuch Service, or the like, and these Things are not true, and after- 
wards he grants the Land by apt Words; this Miſtake in theſe Caſes will not hurt the Grant. 
But other wiſe it is in Caſe of the King in ſome or theſe Caſes. Per Cur, C. B. Int. Plat and 


Sleep, Paſ. 9g Fac. Bro. Grant 53. 
If one has a Manor in which he has Parks 1 Fiſh-ponds, and he grants the Manor for 


Life, except the Game and Fiſh, and after grants the Reverſion ot the Manor; this is a good 


Grant of the Game and Fiſh alſo. 11 Cs. 50. 

If a Grant be of Centum libratas terre, or 50 libratas terre, or of Centum ſelidat. terre ; 
theſe are good Grants, and en paſſes Land of that Value, and ſo of more or leſs. Co. 
Lit. g. | 

If a Grant be of an Acre of Land covered with Water, it is At Co. Lit. 4. 

If a Grant be of a certain Portion of Land or Tithes, or of the fourth Part of Land or 


Tithes, and there be a ſufficient Certainty in the Deſcription of it; this Grant is good: And 


therefore if the Grant be of the fourth Part of the Tithes and of the Offerings of the Church 
of St. Peter; this is a good Grant. Dyer 84. 34 Ed. 3. 


If one ſeiſed of an Advoteſon in Fee, grants to F. S. that as often as the Church i is void 7 


ſhall name the Clerk to the Grantor, and he ſhall preſent him to the Ordinary ; ; this is 
good Grant of the Advowſon. Bro. Grant 101, 117. 


A Reverſion may be granted by the Name of a Remainder, © or a Remainder by the Name of 


a Reverſion, and ſuch a a Grant is good; as if one grants Land to F. S. the Reverſion to F. D. 
this is a good Grant of the Remainder. Dyer 46. * Plow. in Hill and Grange's Caſe. | 


If one makes a Leaſe of Land to Huſband and Wife for their Lives, and after grants the 
Reverſion of this by the Name of the Reverſion of the Land which the Wife holds for Life; 


this Grant is void. So if one grants to-two for Life, and after grants the Reverſion of one of 
them; this is void. Fitz. Grant 6 5 

A Fulling or Griſt Mill may be abe by the Name of a Mill only. 21 AF. pl. 23. 

If one grants in this Manner, All that his Meſſuage, &c. and all the Lands, Meadows and 
Paſtures thereunto belonging ; this is a good Grant, and certain enough to paſs all the Lands, 
Meadows, and Paſtures uſually occupied therewith, 27 H. 6. 2. Plow. 164. Bro. 


Leaſe 55. 


If che Lord orants his Manor, by the Name of his Manor with the Reverſion of all bis 


Tenants, or by the Name of the Rever/ion of all his Tenants bond and free which hold for Life 
or Nears, and does not name them by their particular Names ; theſe Grants are good 1 in theſe 


Caſes, and certaia enough. Hilz. Grant 68. Perk. F. 68. 
If one grants Land, and ſays not in what Pariſh, County or Village it lies; yet if there be 


any other Matter to deſcribe it, it ſeems the Grant is good enough, and it may be averred 


where it lies. 
out where it lies, the Grant is void for Incertainty. And therefore if one grants his Manor 


of Dale, or his Lands in the Occupation of J. S. or his Lands that deſcended to F. S. or his 
Lands that belonged to the Priory of S. or the like; theſe are good Grants, and 9 


enough. Id certum eſt quod certum reddi poteſt. Bro. Grant 53. 9 Co. 47. 
If there be a Tenant for Life of three Houſes and four Acres of Land, and he in Revet- 


ſion grant the Reverſion of two Houſes and of two Acres of this Land ; this a good WE; 
and has ſufficient Certainty in it. Perk. F. 73. 


If a Grant be incertain altogether, nf has not ſufficient Conninty” in it, and cannot 


be made certain by ſome Matter ex po fatto, it is void. Aud therefore if chere be Lord 


ard. R 


But if there be no circumſtantial Matter in the Grant to denote and decipher. 


Ch. 6. f. 10. 
and Tenant of three Acres of Land by Fralty, and 12 d. Rent, and the Lord grants be Ser. 


— OY ls. ati _ £ 


Gzants, 


vices of a third Acre to a Stranger; this Grant is merely void. Perk. $. 67. 

So if Huſband and Wite hold an Acre of Land jointly of J. S. for their Lives, and J. S. 
grants the Reverſion of the Acre of Land which the Huſband alone holds for Life; this Grant 
is void. So if there be Lord and three Jointenants, and the Lord grants the Services of one 
of them to a Stranger; this Grant is void. Perk. §. 68, 69. 


So if one has twenty Tenants that pay him 12 d. a- piece Rent, and he grants 5 5. yearly 
out of theſe Rents, and does not fay of which Tenant ; this Grant is void for Incertainty. 


9 H. 6. 12. | 5 He | DD | 
So if Conuſance of Pleas be granted, and it is not ſaid before whom; this is utterly void. 


So if one has two Tenements, and grants the Reverſion of one of them, and does not ſay 
which; this is void for Incertainty. 44 Ed. 3. 17. Bro. Grant 52. | 


So if one grants E/fovers to another, and ſays not what nor how; this is void. So if one 


grants me ſo many of his Trees, or of his Horſes, as may be reaſonably ſpared ; this Grant is 


void. And yet if one grants me ſo many of his Trees as J. S. ſhall think fit; it ſeems this 


tant is/good.: -:Dyer- 1. . 

And if one grants me one hundred Loads of Wood to be taken by the Aſſignment of the. 

SGrantor, or to be taken by the Aſſignment of 7. S. theſe are good Grants. So if one grants 

me three Acres of Mood towards the North Side of the Wood; this is a good Grant, and cer- 

_ tain enough. 5 Co. 24. | „ „ 

If one grants to one of the Children of J. S. and J. S. has more than one, and he does not 
deſcribe which he intends ; this Grant is void for Incertainty. Bro. Done 311. 


If one grants to me a Rent or a Robe, twenty Shillings or forty Shillings, or Common of Pa- 


ft ure or Rent, in the Disjunctive, which is at firſt very uncertain; yet this Grant may be- 
come good]; for if I make my Election, or be paid the Rent, or perform the Grant in either 


Oo 


Part; the Grant is now become good. 9 Ed. 4. 36. Perk. $. 74. 
So if one be ſeiſed of two Acres of Land, and he leaſes them for Life, the Remainder of 


one of them, and does not ſay of which, to J. S. in this Caſe if J. S. makes his Election Ele gion. 


which Acre he will have, the Grant of the Remainder to him will be good. So it is when a 


Man has fix Horſes in his Stable, and he grants to me one of his Horſes, but does not ſay 


which of them; in this Caſe J may chuſe which I will have; and in theſe Caſes when I 
have my Election, and not before, the Grant is good. And if in theſe Caſes the Grantee 


does not make his Election during his Life, the Grant will never be good. Perk. F. 76. 


If one be ſeiſed of Land, and leaſes it for Years, rendring 10s. Rent, and after he grants 
a Rent of 105. out of this Land to a Stranger; in this Caſe although there be ſome Incertainty 
in the Grant, yet this is a good Grant of a Rent of 105. but it ſhall be taken as a Grant of a 
new, and not of the old Rent, and therefore ſhall not take Effect until the particular Eſtate 


be ended. Bro. Grant 77. 
See before, p. 225, 


(O Of the Commencement 1" Fete of the Rilate wed 


FN ſome Caſes, although there be in a Grant a good Grantor and a good Grantee, and a 
Thing granted, and all theſe are duly and certainly deſcribed, yet the Grant may be void 
for fome Fault in ſome other Thing touching the Grant; as, 
Firſt, In the Commencement of the Eftate granted, 


For if a Man be poſſeſſed of a Term of Years, although it be an hundred Years or up- 
wards, and grants to another all the Reſidue of his Term of Years that ſhall be to come at 


the Time of his Death ; this Grant is void for Incertainty. And yet if a Man poſſeſſed of ſuch 
a Term in Land, grants the Land to another, To have and to hold to him after the Death 
of the Grantor for fifty Years, or for two hundred Years; theſe are good Grants; and in the 
firſt Cafe the Grantee ſhall have fifty Years, if there be ſo many to come of the Term of one 


hundred Years at the Death of the Grantor; and in the laſt Caſe the Grantee ſhall have the 
Land for the whole one hundred Years, or ſo many of them as are to come at the Death of 


the Grantor. Bro. Grant 154. Co. 155. Plow. 520. 


So if one grants any Thing that lies in Livery or in Grant, and that is in eſſe at the Time 
of the Grant in Fee-ſimple, Fee-tail or for Life, and the Eſtate is to begin at a Day to come; 


this for the molt part is void. However in ſome Caſes the Livery of Seiſin will help it. But 
2 Leaſe for Years to begin in futuro is good enough. Dyer 58, 5 Co. 1. | 


And 
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And if a Leaſe be made to one for Vears, or for Years determinable upon Lives; and 
after a Leaſe is made to another of the ſame Thing, To have and to hold from the End of 


the former Leaſe; this is a good Leaſe, and the Commencement certain enough. So if a 


Leaſe be made of Land to one for Life, and after the Reverſion thereof is granted to another 


for Life, cum poſt mortem vel alio modo vacare contigtrit; this is good. Paſ. 7 Tac. Dennis's 


Caſe. EZ | | | . NES 
So if a Leaſe be made to one for twenty Years, if he lives ſo long, and after a Leaſe is 
made to another, Habendum after the End of the Term granted to the Leſſee for twenty 


Years, to be accounted from the Date of the Deed laſt made; this is a good Grant for twenty 


Years after the firſt Leaſe ended, and the Words, 4 be accounted, &c. ſhall be rejected. 
7 Fac. C. D. Cradock's Caſe. | 


And if one grants a Rent to me, Habendum from the Time of my full Age for my Life, 


and I am at full Age at the Time of the Grant; this Grant is good for my Life. 7 
If a Feme Sole has a Leaſe for Years, and takes a Huſband, and then he in Reverſion 
grants the Land to another, Habendum after the Term granted to the Huſband, &c. where 


in Truth it was never granted to the Huſband but by an Act of Law, viz. the Marriage; 


yet this is a good Leaſe. Plow. 192. 6 Co. 36. 


Secondly, In the Limitation of the Eſtate, or in the Habendum of the Grant. 


If a Grant be to two & bheredibus, without ſuis ; this is void for Incertainty. And yet a 


Grant to one & heredibus, is good. 22 H. 6.15. Plow. 28. 


And if a Man grants two Acres, To have and to hold, the one in Fee- ſimple, the other 
in Fee- tail, or the one in Fee- ſimple, and the other for Life, and does not ſet down. which 
in Fee-ſimple, c. in certain; yet this Grant is good, and the Grantee has the Eledlion. And 


yet if one grants two Acres to two Men, Habendum the one to the one and the other to the 


other, and ſays not which either of them ſhall have; this is void for Incertainty. Perk. $. 


75, 77. Plow. 152. 


And if one has a Reverſion of Land after a Leaſe for Years, and grants the Land, Ha- ” 
Bendum the Reverſion, or grants the Reverſion, Habendum the Land; this is good. 10 Co. 


107. Plow. 147. 


(P) What may or may not be granted by the ſame Deed. 


F one grants his Reverſion of Land to one, and by the ſame Deed grants a Rent out of 5 


the ſame Land to another, and delivers the Deed to both of them at one Time; this is 


good, and ſhall enure firſt as a Grant of the Rent to one, and then as a Grant of the Rever- 


ſion to the other. Phw. 540. _ es | | | 
If one conveys Land to another, and the Grantee by the ſame Deed doth grant a Rent or 


Common to the Grantor out of the ſame Land conveyed ; this is as good as it it were by an- 


other Deed. Dyer 6. 
(N) Of ſeveral Grants of the ſame Thing, 


I F a Man has granted a Thing once, he cannot afterwards grant it again; and therefore 


if a Man gives or grants me a Horſe, firſt by Word of Mouth, and aſter grants bim to 
me by Deed ; this ſecond Grant is void, and therefore if there be any Fault in this Grant 
in Writing, it is not material. And if a Man grants to me Common of Paſture without 


Number in his Ground, and after makes the like Grant to another; this ſecond Grant is 


void as to me, although it be good againſt the Grantor. And if one grants the next Pre- 
ſentation to a Church after the Death of the preſent Incumbent, and after grants the ſame 


to another; or makes a Leaſe of Land to one for ten Years, and after makes a Leaſe of the 


ſame Land to another for the fame ten Years; or gives a Horſe to one, and after gives the, 
ſame Horſe to another; in all theſe Caſes the ſecond Grant is void. But if the firſt Grant 


or Gift be only of Part of the Thing granted afterwards, or a Part of the Time only, the 


ſecond Grant will be good for the Overplus. And therefore if one be ſciſed of a Manor, 


and demiſes ten Acres of the Demeſne for ten Years, and after demiſes the whole Manor to 


another for twenty Years; this is a good Grant for the Overplus of the Manor beſides the 


ten Acres preſently, and for the whole Manor for the laſt ten Years, So if the ſecond 
Grant be to begin after the firſt is determined, it is good. And if the ſecond be ſuch as may 


be ſatisfied and not impeach the former, both ſhall ſtand good. And therefore if one that 
has an Advowſon grants the next Preſentation to one, and after he grants the next Preſen— 


tation to another, and does not ſay after the Death of the Incumbent; in this Caſe the ſecord 
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Grant is good, and the Grantee hereby ſhall have the ſecond Avoidance after the Death of 


the pon Incumbent. Dyer 35, 350. Perk. $.102. Lit. $. 298. 
(R) of Omiſi ons of Ceremonies, Gee required i in Grants, 


| * ſome Caſes although there be no Fault in the Grant, yet it may become void for 


want of ſome other Matter that ought to be done, as Inrolment, Livery of Seife in, Aitorn- 
ment, &c. for where any of theſe Things is requiſite, the Grant is not good until it be had, 
neither for that Thing which will not paſs without that Ceremony, nor yet for that which 
otherwiſe would paſs by the Deed. And therefore if a Feoffment be made of a Manor to 


which an Advowſon is appendant, and no Livery is made, ſo that the Manor does not paſs, 
the Advowlſon will not paſs neither, 21 H. 7. 5. | 


Op What Haul be JE a good Grant in the Nature of a Releaſe | or er 


: di F one makes a FeoFment with Wm and after the Feoffee grants to the Feoffor, 


that neither he nor his Heirs ſhall vouch the Warrantor or his Heirs upon the Warranty 


this is a good Diſcharge of the Benefit of Voucher, and bars the Feoffee of it; and yet he 
may bring a Warrantia Charte ſtill. So if one grants to me a Rent-charge, and afterwards 
I grant to him that he ſhall not be ſued for the Rent; this is a good Grant to bar nie of 


bringing an Annuity for the Rent; and yer I may diſtrain for the Rent ſtill: And ſo e con- 


ver ſo, if I grant to the Grantor, he ſhall not be diſtrained for the Rent; by this I am bar- 
red of a Diſtreſs, but not of bringing an Annuity for the Rent. So if the Lord grants to 


his Tenant holding by Knight's Service, that his Heirs ſhall not be in Ward, Cc. or a 


Man grants to his Debtor that he will not ſue him for the Debt at all, or until ſuch a Time; 


or one grants to his Leſſee for Life or Years that he ſhall not be impeached for Waſte ; 


all theſe are good Diſcharges, and may be pleaded by way of Bar to avoid Circuity of 


Action. FP 6. * 2 . 7. 23. 7 S. 6g. Bro. Grant 175. Kelw. 88. 
) void Grants. 


1* N ſome Caſes a Grant or Gift may be void, at leaſt to ſome Perſons and Purpoſes, ns 


there are none of the Defects aforeſaid in it; as when it is made upon a corrupt Con- 


tract, or to the End to defraud Creditors of their Debts, or Purchaſers of their Lands 


bought, or the like ; whereof fee i in the next Chapter. 
(U) Eb, Grants Hall be . 


; F v E. R 1 Grant and Covenant ſhall be taken moſt ſtrongly againſt ilk who makes i it, 


becauſe he is preſumed to receive a valuable Conſideration for what he parts with. 


4 Roll: Abr. 56. 
And it it cannot take Effect as to the Panies it ſhall take Effect as it may, rather than 


the Decd or Grant ſhall be void. 7. Raym. 142. Or by another way than what the Parties 
deſigned. Lucas 35. 
And if the Words have a double Signification, this ſhall extend to the Diſadvantage of him 


who ſpeaks them, and ſhall be conſtrued moſt to the Advantage of the other. T. Raym. 142. 


Grants muſt be conſtrued in this Manner: 

Firſt, They muſt be beneficial to the Taker. 

Secondly, They are never void where the Words may be applied to ſome Intent. 

Thirdly, The Words muſt be conſtrued according to the Intent of the Parties, and not 


 otherwife. Plow. 160. 6. 


The Law will never make any Conſtruction againſt the Parort of a Grant to the Pre- 


judice of any, or againſt the Meaning of the Parties. Co. Lit. 313. 


Where the Grant is impoſſible to have Effect according to the Lane there the Law 


makes ſuch a Conſtruction as the Grant by COT may take Effect. Co. Lit. 18 3: b. 


(W) 27 enen 
Firſt, Attornment what. 
A* Attornment (from turning from one to another) is the Agreement of the Tenet to 


the Grant of the Seignior y, or of a Nn or the Agreement of the Donee in Tail, 
Vor. I. | r | or 
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or Tenant for Life or Years, to a Grant of a Reverſion or of a Remainder made to another, 
Co. Lit. 309. 4. | : | | = | 
Secondly, Kinds of Attornment. 

An Attornment is either expreſſed or implied. „„ 

I. An expreſſed Attornment is either by Words or Writing. | | 
1. By Words only; as by ſaying, 7 attorn to you by Force of the ſaid Grant; or, I acknow- 


ledge myſelf your Tenant. 5 = | 
2. By Miiting indorſed on the Deed, or ſet down in any other Writing, which is the 


ſafeſt way. | 3 | | i + 
In both theſe Caſes, the Tenant may moreover deliver to the Grantee a Penny, &c. by 


way of Acknowledgment, that the Witneffes may better remember it. 


II. An implied Aitornment, or in Law; as if a Reverſion (before the Stat. 4 & 5 A. c. 16, 


hereafter mentioned) was granted to two by Deed, and the Tenant attorned to one of them 


according to the Grant; this Attornment was good to veſt the Reverſion in both the Grantees. 
Lit. §. 551, Sc. Co. Lit. 309. 6. 310. 4. Cc. 1 FO 


Thirdly, The Effect of Attornment. 


The End, Effect or Fruit of this Agreement, is to perfect a Grant and to make a good 
Conveyance of an Eſtate, and therefore cannot be made upon Condition, or for a Time. 

And where it was needful by the Common Law no Rent nor Reverſion would paſs with- 
out it; neither could the Grantee of the Seigniory, Rent or Reverſion, bring any Action 
of Waſte for Waſte done in the Land, nor diſtrain for any Rent or Service upon the Land 
before Attornment. En | | 


But now by Stat. 4 C 5 A. c. 16, there is no need of Attornment in paſſing Manors, | 
Rents, Reverſions or Remainders. . „ 1 N 5 
| An Attornment is but a bare Aſſent, and therefore it ſhall not nor will enure or work to | 


paſs any Intereſt, to make a bad Grant good, nor to give a Man a Tenancy by Diſſeiſin, 
Intruſion or Abatement ; neither ſhall it work by way of Eſtoppel ; and therefore if a Man 
gains a Rent iſſuing out of Land by Coertion of Diſtreſs or otherwiſe, and the Tenant of 


the Land attorns to him; this will not amend his Eſtate. But otherwiſe a Grant and the 
Attornment of the Tenant does as effectually paſs the Freehold and Inheritance of the Re- 
verſion of Land, (ut now no Attornment is neceſſary to paſs à Reverſion) as a Feoffment and 


Livery of Seiſin of Land paſſes the Poſſeſſion thereof. 


Fourthly, 1s what Caſes the Attornment of Tenants is neceſſary or not, and void or not. 


By the Stat. 4 & 5 Ann. c. 16. ( for the Amendment of the Law, and the better Advancement 
of Juſtice) F. g. it is enacted, That from and after the firſt Day of Trinity Term 1706. all 


Grants or Conveyances thereafter to be made, by Fine or otherwiſe, of any Manors or Rents, 
or of the Reverſion or Remainder of any Meſſnages or Lands, ſhall be good and effectual to 


all Intents and Purpoſes, without any Attornment of the Tenants of any ſuch Manors, or of 
the Land out of which ſuch Rent ſhall be iſſuing, or of the particular Tenants, upon whoſe 


particular Eſtates any ſuch Reverſions or Remainders ſhall and may be expectant or de- 


pending, as if their Attornment had been had and made. And by the ſaid Statute, §. 10. 
it is provided, That no ſuch Tenant ſhall be prejudiced or damaged by Payment of any 
Rent to any ſuch Grantor or Conuſor, or by Breach of any Condition for Non-payment of 
Rent, before Notice ſhall be given to him of ſuch Grant by the Conuſee or Grantee. And 
by the Stat. 11 Geo. 2. c. 19. (for ihe more eſfectual ſecuring the Payment of Rents, and pre- 
venting Frauds by Tenants) §. 11. it is recited, That whereas the Poſſeſſion of Eſtates in Lands 
Tenements and Hereditaments, is rendered very precarious by the frequent and fraudulent Practice 


of Tenants, in attorning to Strangers who claim Title to the Eſtates of their reſpective Landlord 
or Landlords, Leſſor or Leſſors, who by that Means are turned out of Poſſeſſion of their reſpeFive 


Eſtates, and put to the Difficulty and Expence of recovering the Poſſeſſion thereof by Actions or 
Suits of Law: For Remedy thereof it is enacted, That from and after the 24th Day of 
June 1738. all and every ſuch Attornment and Attornments of any Tenant or Tenants of 


any Meſſuages, Lands, Tenements or Hereditaments within that Part of Great Britain called 


England, Dominion of Wales, or Town of Berwick upon Tweed, ſhall be abſolutely null and 


void to all Intents and Purpoſes whatſoever; and the Poſſeſſion of their reſpective Land- 


lord or Landlords, Leſſor or Leffors, ſhall not be deemed or conſtrued to be any wiſe 
changed, altered or affected by any ſuch Attornment or Attornments ; provided always 
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that nothing herein contained ſhall extend to vacate or affect any Attornment made purſuant | 


to and in Conſequence of ſome Judgment at Law, or Decree or Order of a Court of Equity, 
or made with the Privity and Conſent of the Landlord or Landlords, Leſſor or Leflors, or 
to any Mortgagee after the Mortgage is become forfeited. 

By the Common Law, in moſt Caſes where the Grantee had Means to compel the Tenant 
to attorn, there the Attornment of the Tenant was at leaſt to ſome Purpoſes needful ; for 
although a Seigniory, Rent, Services, Reverſion or Remainder were granted by Fine, the 
Rent, Seigniory, Sc. paſſed, fo as the Grantee might enter for a Forfeiture upon the Alie- 
nation of the Tenant, being Tenant for Life, Years, by Statute or Elegit, or upan an Eſcheat 
of the Tenant, or ſeiſe a Ward or Harriot, if it happened before any Attornment was 
made: And if the Reverſion of a Leaſe for Years was granted by Fine, and the Leſſee was 
ouſted, and the Leſſor diſſeiſed, the Conuſee might have an Aſſiſe; and therefore as to all 
theſe Purpoſes the Attornment of the Tenant was not needful : But the Grantee, his Heir 
or Aſſignee, could not diſtrain the Tenant for Rent, nor bring any Action that lay in Pri- 


vity between him and the Tenant; as Waſte upon a Waſte done by the Tenant, Writ of _ 


Entry ad communem legem, or in caſu proviſe, or in conſimili caſu, upon the Alienation of the 
Tenants Eſcheat, upon the dying of the Tenant without Heirs, or Ward, upon the Death 
of the Tenant's Heir within Age, or Writ of Cuſtoms and Services, until he had the At- 


tornment of the Tenant; and therefore as to all theſe Purpoſes the Attornment of the Te- 


| nant was neceſſary. And hence it was that the Conuſee of a Fine had Means appointed him 
by the Law to compel the Tenant to attorn ; for where the Lord granted the Seigniory to 
another, and the Tenant would not attorn, the Conuſee before the Fine ingroſſed might 


have a Writ called a Per que ſervitia, to compel him to attorn. And where a Man granted Per gue Kr. 
a Rent to another, and the Tenant of the Land out of which the Rent iſſued would not at- viia. 


torn, the Conuſee of the Rent might have a Writ called a Quem redditum reddit, to compel 
him to attorn. And where a Man granted a Reverſiaon or a Remainder of his Tenant Le 
Life to another, and the Tenant would not attorn, the Conuſee of the Reverſion or Re- 


mainder might have a Quid juris clamat, to compel Tenant for Life to attorn. But now 2aid jurii © 
the beforementioned Statutes of the 4th and gth of Anz. c. 16. and the 11 Geo. 2. c. 19. have c/amat. 


rendered the antient Learning concerning Attornments almoſt uſeleſs ; therefore I ſhall be as 
brief upon this Head as I can, ſo as to omit nothing which may be neceſſary to the Know- 
ledge of the Nature, Uſe and Effect of Grants. 


Fifthly, By whom an Attornment may and muſt he made, or net. 


By the Stat. 4 & 5; A. c. 16. the Tenants of Manors, or of Lands out of which any Rents 
hall be iſſuing, or the particular Tenants upon whoſe particular Eſtates any Reverſions or 
Remainders ſhall and may be expectant or depending, need not make any Attornment upon 
any Grant or Conveyance, by any Fine or otherwiſe, of any Manors or Rents, or of the Re- 


verſion or Remainder of any Meſſuages or Lands; for ſuch Grant or Conveyance is as good 


and effectual without their Attornment as with. 5 | | 
And further by the Stat. 11 Geo. 2. c. 19. all Attornments of the Tenants of any Meſ- 
ſuages, Lands, Tenements or Hereditaments, are void, unleſs made in Purſuance or Con- 


ſequence of ſome Judgment at Law, or Decree or Order in Equity, or made with the 


Privity and Conſent of the Landlord, Leſſor, or to any Mortgagee after the Mortgage is 


forfeited. „ 
If a Woman that hath a Huſband be to attorn, the Huſband may and muſt do it for her, 


and the Attornment of the Huſband for the Wife, whether it be expreſſed or implied, will | 


bind the Wife. Co. Lit. 312. Lit. F. 558. 1 | 
A voluntary Attornment, where it is needful, may be made by an Infant, or one that is 


deaf and dumb, (who may do it by Signs); but one that is Non compos mentis cannot make 5 


an Attornment. Co. Lil. 315. 8 
e Sixthly, To whom an Attornment may aud muſt be made, or not. 
| Where an Attornment is neceſſary, it muſt always be made to the Grantee according to 


the Grant, whether the Attornment be expreſſed or implied. But if divers take by Grant, 


the Attornment may be made to one of them, and this ſhall avail the Reſt. Co. it. 3 10, 

312. | e : 

By Stat. 11 Geo. 2. c. 19. Attornments of Tenants may be made to apy Mortgages after 
the Mortgage is forfeited. See more of this Statute before, . 


Seventhly, 


Quem redu- 
tum reddit. 


bs, 
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Seventhly, At what Time an Attornment muſt be made. 


In all Caſes regularly where Attornment is neceſſary, it muſt be made in the Life-time of 
the Parties Grantor and Grantee, or Exchange or Exchangee: For if either of them die be- 
fore the Attornment be made, (where it is requifite) the Grant or Exchange is void. And 
therefore (before the Stat. 4 & 5 Ann. c. 16.) if a Manor was granted, and Livery of Scifin 

given upon the Demeſnes thereof, and one of the Tenants died before Attornment was made 
by him, his Tenement would not paſs; and the Grant as to that Part was void ; for in ſuch 
Caſe all the Tenants but Tenant at Will were obliged to attorn. And altho' the Grant of 
the Reverſion was to begin at a Day to come, and after the Death of either of the Parties, 
yet the Attornment was to be made in the Life-time of the Parties, or otherwiſe the Grant 
would not be good. And yet an Attornment might be made after the Death of the Tenant 
by his Heir, and after the Conveyance of the Tenant by his Aſſignee. Co. Lit. 310, 315. 
Lt. 6. 541. Perk. 5. 263, 231. Co. 151. 2 Co. 35; | | | | 
And if a Leaſe was made of a Reverſion to begin at a Day to come, the Attornment 
might be made before or after the Day, fo it was made in the Life-time of the Parties. 
2 Co. 35. | | 

| And * one granted his Reverſion of Yhiteacre or Blackacre, and the Tenant attorned to 

the Grant before the Grantee had made his Eleftion which Acre he would have; this was 


a good Attornment. Co. Lit. 310. | 
Eighthly, How io make an Altornment, and what ſhall be ſaid a good Attornment, or not. 


To the making of a good Attornment where it is needſul, divers Things are required: 
1. It muſt be made by the Perſon who ought to make it. | 8 
2. It muſt be made to the Perſon who ought to take it. 


3. It muſt be made in convenient Time. 
4. If it was an expreſs Attornment, the Tenant was firſt to have Notice of the Grant of 


the Reverſion, Rent, &c. to which he was to attorn: But otherwiſe it was of an Attorn- 
ment in Law; for there Notice in all Caſes was not neceſſary. 5 
See the Statutes concerning Attornments before. 
5. And it muſt be done in the Manner the Law preſcribes. | 
It may be made by Words or Deeds without any Writing; or by Deed or Writing (which 
is the ſafeſt way). And any Words written or ſpoken by the Tenant, that import an Aſſent 
and Agreement to the Grant in ſuch Manner as the ſame is made after Notice given to him 
of the Grant, whether it be in the Preſence or the Abſence of the Grantee, will make a 
good Attornment in Deed. And therefore if the Tenant after Knowledge of the Grant uſes 
the Words following, or any others to the like Effect, to the Grantee, viz. I do attorn, or 
turn Tenant to you according to the Grant; or 1 become your Tenant , or I agree to the Grant; 
or I am well content with the Grant; or God ſend you Joy of it; Theſe are good expreſs At- 
tornments. And if the Tenant, after Knowledge of the Grant, pays, dots or delivers all, 
or any Part of the Rent or Service before or at the Time when the ſame is due to the 
Grantee, or gives a Penny, or Farthing, an Ox, or a Knife, or any ſuch Thing, or any 
other valuable Thing in the Name of Attornment, or in the Name of Scifin of the Rent; 
this is a good expreſs Attorment; and that Attornment which is made by Words and 
Deed, is beſt to be ſigned, for that leaves a more deep Impreſſion in the Mind of the Wit- 
neſſes. But by the Common Law, if A. had a Rent-charge iſſuing out of his Land, and 
he granted it to a Stranger, and A. gave him an Ox to put him in Pofleſſion of the Rent; 
this was no good Attornment. Co. Lit. 309, 310, 315. 49 Ed. 3.15, Lit. $. 551, 562, 
513. Plow. 344. | | | CS | 
Attornment of If a Reverſion (before the ſaid Statutes) was granted of two Acres, or for forty Years ; 
Part of the or if Services were granted, and the Tenant attorned for one Acre, or for Part of the 
Grant good forty Years, or for Part of the Services; this extended to all, and was a good Attornmenc 
forthe Whole, for both the Acres, all the forty Years and all the Services; and that, altho' the Tenant 
ſaid expreſly it ſhould be good but for a Part, and not for the Whole. And ſo alſo it was 
of an Attornment in Law. And therefore if the Grantee by Fine of Services ſved out a 
Scire Facias to have Execution of any Part of the Services, and had Judgment to recover 
any Part, or a Leſſee of three Acres ſurrendered one of them to the Grantee of the Rever- 
ſion of all the three Acres; this was a good Attornment of the Whole. But if one attorned 
for Part of the Land, or for Part of the Services in Caſe of the Grant of a Reverſion of 


Land, or the Grant of Services, and had no Notice of the Grant of any more; this Attorn- 
Pr nn WE | meat 
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ment was not good for any Part, but void for all. 2 Co. 68. Lit. §. 564. Co. Lit. 297, 
3299 $53: - | 


It a Scigniory, Reverſion, or the like, (before the ſaid Statutes) were granted to two or atornment 


more, and the Tenant after Notice thereof attorned to one of them; this was a good At- to one good to 


torament to perfect the Grant to both, or all of them. But if one died before Attornment, others. 


and the Tenant attorned to the Survivor or Survivors; this would not avail the Heir of him 
that was dead, but it was good to perfect the Grant to the Survivor or Survivors, to whom 
it was made. Co. Lit. 297. 2 Co. 67, 68. 


And if a Reverſion was granted to Huſband and Wife, and the Tenant attorned to his 


Wife in the Abſence of the Huſband; this was a good Attornment to perfect the Grant to 
them both. But if a Reverſion was granted to two Men, and the Tenant had Notice only 
of a Grant made to one of them, and he attorned to him only; this Attornment vas void, 
and not good to perfect the Grant to either of them. Calvin's Caſe, Paſch. 7 Fac. B. R. 
2 C6 63... | FE '- | 


If two Jointenants were for Life or Years, and the Reverſion of their Eſtate was granted Attornment 


(before the ſeid Statutes) to a Stranger, and one of them attorned to the Grant of the Rever- by one good 


ſion; this was a good Attornment for both of them. The like Law was for Tenants in for others. 


Common. Bot if A. B. C. and D. were Leſſees for Years, and C. and D. were outlawed, ſo 
as they forfeited their Parts to the King, and the King became Tenant in Common with 4. 
and B. and after the Reverſion was granted to a Stranger, and A. B. C. and D. attorned; 
this was no good Attornment to perfect the Grant of the Reverſion, for C. and D. could 
not attorn, and the Attornment of A. and B. for the King and themſelves was not good. 
2 Co. 66, 67. Lit. F. 566. 6 Car. in Lord Brook's Caſe in Cur* Ward”. 


Ninthly, Who ſhall be compelled to attorn, or not, and where. 


In all Caſes for the moſt part where Attornment is needful, the Tenant, whether he be 
Tenant in Fee-ſimple, for Life, Years, by Statute, Elegit, or as Executor until Debts be 
Paid, ſhall be compelled to attorn. And altho' the Tenant be an Infant, and comes to the 
Land by Purchaſe or Deſcent, yet he may be compelled to attorn ; but then in this Caſe his 
Atrornment ſhall not prejudice him, for when he is of full Age he may diſclaim, or ſay he 
holds by leſs Services. 6 Co. 68. 9 Co. 84. Co. Lit. 315. | 

In all Caſes for the moſt part where an Attornment is not needful, there is no Means to 
compel the Tenant to attorn ; and therefore the Tenant cannot be compelled to attorn to 
him that comes to a Reverſion or Remainder by Eſcheat, Forfeiture, Sc. 6 Co. 68. Co. 
Tit. 318. | | 

If 55 (by the Common Law) grants his Reverſion of Land in Mortmain without a Licence, 
the Tenant may bot be compelled to attorn until there be a Licence had from the King. 
Co Lit. 318. 3 Co. 86. 3 1 nes 8 | 

Alſo it is a general Rule, that when the Grant by Fine is defeaſible, there the Tenant 
ſhall not be compelled to attorn: As if an Infant Jevies a Fine, this is defeaſible by Writ 
of Error during his Minority, and therefore the Tenant ſhall not be compelled to attorn. 
So if the Land was held in Antient Demeſne, and he in the Reverſion levied a Fine of the 
Reverlion at the Common Law; the Tenant could not be compelled to attorn, becauſe the 
Eſtate that paſſed was reverſable by Writ of Diſceit. Co. Lit. 318. 3 Co. 86. * 


o 


Tenthly, How an Attornment ſhall enure and be taken. 


If the Grant be abſolute, and the Attornment- be on Condition, yet this ſhall enure ac- 
. cording to the Grant. So if the Attornment be but to Part of the Things, or Part of the 


Time granted; this ſhall enure to perfect the Grant for all. So if the Attornment be made 


but to one of the Grantees it ſhall enure to the Reſt. So if the Attornment be made to the 
particular Tenant, it ſhall enure to him in the Remainder to perfect his Eſtate alſo. Co. 
Lit. 309, 310, 29% N 2 e | 

lf the Estate of the Tenant. be with a Privilege annexed, as without Impeachment of 
Waſte, or the like, and the Tenant attorns generally without any Saving of his Privilege; 
if the Artoroment be gratis and voluntary, whether it be an Attornment in Law or in Deed, 


this ſhall not enure to extinguiſh his Privilege: But if the Attornment be made by the Com- 


pulſion of a Writ in this Manner, and without this Saving, he has loſt his Privilege for ever. 
Co £84. $206 7 CULT | 


If a Reverſion, Ec. (before the ſaid Statutes) was granted to two ſeveral Men one after 


another, and he that had the latter Grant got the Attornment of the Tenant to his Grant 


before 


.* — ——?V — 


Gꝛants. 


— — — 


before the other; this would enure to perfect the latter, and the firſt Grant afterwards could 

not be good. Co. Lit. 310⸗. | Ns | EO 
And if a Reverſion was granted to a Man and Woman unmarried, and before Attorn- 

ment they intermarried, and then the Tenant attorned; they were to have the Eſtate by 


Moieties. Co. Lit. 310 
Eleventhly, How an Attorument ſhall relate. 


An Attornment as to the Party Grantor, ſhall have Relation to the Time of the Grant, 
to make the Thing to paſs out of the Grantor 46 ini, altho* it be made many Years after 
the Grant; and therefore all Acts done by him after the Time of the Grant, and before 
the Attornment, to the Prejudice of his own Grant, as granting of Rents, entering into 
Statptes, or the like, are void, as to the Land to charge it: And hence it is, that (before 
the ſaid Statutes) if a Reverſion was granted.to an Alien, and before Attornment of the 
Tenant he was made Denizen; the King upon Office found ſhould have the Land, and vet 
it ſhould not ſo relate as to make the Tenants chargeable to the Grantee for any mean 
' Arrearages, or for any Waſte in the Lands from rhe Time of the Grant to the Time of 
the Attornment. But in reſpect of a Strangee it ſhould not relate at all. And therefore if 
two Deeds were made of a Reverſion at feveral Times, and he whoſe Deed was made laſt 
got Attorament firſt, the Reverſion did paſs to him; and tho' the other got Attornment 
afterwards, yet this would not help him by Relation; and altho* the former Grant of the 
Reverſion was in Fee, and the latter for Life only, yet the Law was all one in both Caſes, 


Co, Lit. 310. | | 
SECT, XI. 
/ Teaſes. 
(A) 4 Leaſe what and Leſſor and Leſſee who, See 2 tt. Rep. 44, 74, &c. 


Leaſe (from Laiſſer, Dimittere, to part with) is a Demiſe or gry of Lands, Rent. 
Common, or any Hereditament, to another for a leſſer Time than he who lets it has 

in it, (for when a Leſſee for Life or Years grants over all his Eſtate or Time to another, 
this is more properly called an Aſſignment than a Leaſe) and is moſt commonly and aptly 


made by the Words Demiſe, Grant and Let altho* it may be made and done by other 


r . | | 
| He who lets js called the Leſſor, and he to whom it is let the Leſſee. | 55 
The Word Leaſe is alſo ſometimes (altho* improperly) applied to the Eſtate, 7. e, the 

Title, Time or Intereſt the Leſſee has to the Thing demiſed, and then it is rather referred 

to the Thing taken or had, and the Intereſt of the Taker therein: But in this Place it is ap- 

plied rather to the Manner or Means of attaining or coming to the Thing letten. 5 


(B) Kinds of Leaſes. | 


A Leaſe in this Senſe is ſometimes made and done by Record, as a Fine, Recovery, &c. 
A and ſometimes and molt frequently by Writing called a Leaſe by Indenture, altho' ir 
inay be made by Deed Poll. | | | 

And ſometimes it is by Parol, without any Writing, as by the Common Law it might be 
of Land or ſuch like Thing grantable without Deed for Life, and never ſo many Years. 
But now by the Stat. 29 Car. 2. c. 3. All Eſtates, Intereſts of Freehold, or Term of Tears, 

or any uncertain Intereſt in or out of Lands, &c. not put in Writing, and ſigned by the 
Parties making them, or their Agents, authorized by Writing, ſhall have no greater Effect 
than as I caſes at Will; except Leaſes not exceeding three Years, whereof the Rent reſerved 
ſhall be two Thirds of the full Value of the Thing demiſed. And no ſuch Eſtates or In- 
tereſts (not being Copyhold or Cuſtomary Intereſts) ſhall be aſſigned, granted or ſurrendered, 
unleſs it be either by Deed or in Note Writing, ſigned as before, or by Act and Operation 
of Law. | ES tet Foe 0 | | 


A Leaſe may be made either, | | 5 [4 
1. For Life, (i. e. for the Life of the Leſſee, or another, or both) or, 4 


2. For Years, (i. e. for a certain Number of Years, as ten, à hundred, a thouſand or ten 
thouſand Years) Months, Weeks or Days, as the Leſſor and Leſſee agree; and then the 
Eſtate is properly called a Term of Tears; for the Word Term not only ſignifies the Limits and 

1 ä n | Limitation 


Ch. 6. f. 11. m_ 


Limitation of Time, but alſo the Eſtate and Intereſt that paſſes for that Time: Some of 
theſe Lraſes alſo for Years commence in præſenti, and ſome in futuro, at a Day to come; 
and che Leaſe that is to begin in futuro is called an Intereſſe Termini, or future Intereſt. Or, 


3. At Will, when a Leale is made of Land to be held at the Will and Pleaſure of the 


 Leffor, or at the Will and Pleaſure of the Leſſor and Leſſee together; and ſuch a Leaſe may 


be made by Word of Mouth as well as the former. 


And there is a common way of conveying by mutual Leaſes, or by I.caſe on each Side, 


which is called a Conveyance by Demiſe and Re-demiſe, and is proper upon the Grant of a 


Rent-· charge. 
(O) Things necęſſarily required in every good Leaſe, 


| R Egularly theſe Things muſt concur to the making of every good Leaſe : 
IX I. There muſt be a Leſſor, (as in other Grants) and he muſt be a Perſon able, and 
not reſtrained to make a Leaſe. 5 | | 
2. There muſt be a Leſſee, and he muſt be capable of the Thing demiſed, and not diſ- 
JJC. 57 | „„ | 
3. There muſt be a Thing demiſed, and ſuch a Thing as is demiſable. | 
4. If the Thing demiſable be not grantable without a Deed, or the Party demiſing not able 
to grant without a Need, the Leaſe muſt be made by Deed ; and if ſo, then there muſt be a 
ſufficient Deſcription and ſetting forth of the Perſon of the Leſſor, Leſſee, and the Thing 
Jeaſed, and all neceſſary Circumſtances, as Sealing, Delivery, Sc. required in other Grants 
muft be obſerved. | | 1 | | | | 
5. If it be a Leaſe for Years, it muſt have a certain Commencement, at leaſt when it 


comes to take Effect in Intereſt or Poſſeſſion, and a certain Determination either by an ex- 


preſs Enumeration of Years, or by Reference to a Certainty that is expreſſed, or by reducing 
it to a Certainty upon ſome contingent Precedent by Matter ex peſt facto, and then the 
Contingent mult happen before the Death of the Leſſor or Leſſee. | 
6. There muſt be all needful Ceremonies, as Livery of Seiſin, Attornment, and the like, 
in Caſes where they are requiſite. | ; 
7. There muſt be an Acceptance of the Thing demiſed, and the Eſtate by the Leſſee: 
But wherher any Rent be reſerved upon a Leaſe for Life, Years, or at Will, or not, is not 


material, except only in the Caſes of Leaſes made by Tenant in Tail, Huſband and Wife, 


and Eccleſiaſtical Perſons ; of which Jee hereafter. 


(D) What is à good Leaſe for Life or Years with reſpeft to the Leſſor and Leſſee, the 
Ting leaſed, and the Eſtate, Property or Poſſeſſion of the Leſſor, &c. therein. 


I Eaſes for Life, Years, or at Will, may be made of any Thing corporeal or incorporeal, 


- that lies in Livery or Grant. Alfo Leaſes for Years may be made of any Goods or 
Chattels. Bro. Leaſes 23. | | | | 

A Man ſeiſed of an Eſtate in Fee-fimple in his own Right of any Lands or Tenements, 
may by Deed or Writing in the Country, (or before the Stat. 29 Car. 2. c. 3. might without 
Writing by Word of Mouth) make a Leaſe of it for what Lives or Years he will or would. 
And he chart is ſeiſed of an Eſtate in Tail of any Lands or Tenements, may make any Leaſe 
out of it for his own Life, but no longer, unleſs it be by Fine or Recovery, or it be ſuch 
a Leaſe as is warranted by the Statute of 32 H. 8. And he who is ſeiſed of Lands or Te- 
nem-nts of any Fſtate for his own or another's Life, may make what Leaſe for Years he 
will of ir, and it will be good as long as the Leaſe for Life does laſt. And he who is poſ- 


ſeſſed of Lands or Tenements for Years, may make a Leaſe of it for all or part of the Years, 


and theſe are good Leaſes. The Tenants for Life or Years may alſo aſſign over all their 
Eſtates if they pleaſe. And if ſuch Tenants make Leaſes for longer Time, as if Leſſee for 
Years make a Leaſe for Life; by this the Land will paſs for Life, if the Term of Years 
laſt ſo long. But if he gives Livery of Seiſin upon it, (as he muſt to make the Leaſe for 
Life good) this is a Forfeiture of the Eſtate for Years. Co. 44. 7 Co: 12. Plow. 524. 


- 


If an Infant be ſeiſed of Land in Fee-ſimple, and he makes a Leaſe for Years of it, ren- Infant. 


dering no Rent; this Leaſe is void. But it there be a Rent reſerved upon the Leaſe, then 
the Leaſe is but voidable, and may by the Acceptance of the Rent by the Infant after his 
full Age be made good. ꝙ H. 7. 24. 18 Ed. 4. 2. Plow. 54 | | 


Jointenants, Tenants in Common and Parceners, may make Loads for Life of Years of their Jointenants, 
Tenants in 
Common, 
Parceners. 


own Parts and Purparties at their Pleaſure ; and theſe Leaſes will bind their Companions. 
And one Coparcener or Tenant in Common may make a Leaſe of his Part to his Companion, 
if he will. Li Chap. Tenant in Common. F. N. B. 62. G. | | 


684 


Leaſes. 


— 


Baron and 
Feme. 


Leſſor in Fee 


If a Feoffment be made upon Condition, and before the Time of Performance of the 
Condition ihe Froffor and Feoffee join to make a Leaſe for Life or Years of the Land; this 
is a good Leaſe. vs : Es 3 | 

A Man that has an Eſtate in T.and to him and his Wife and his Heirs, may make what 
] .caſe he will of the Land, and this will be good againſt all Men but his Wife only, and 
that for her Time. Bro. Leaſes 58. | | | 

If there be Leſſor in Fee, and Leſſce for ten Years; in this Caſe they two may join to- 


and Leſlee for gether, and mike a Leaſe for Lives, or for any Term of Years; and this iS good. 10 Co. 


Years. - 


Diſleiſee. 


By ſpecial 


fe Diſſeiſee cannot make a Leaſe of that Land whereof he is diſſeiſed, until he makes his 
Entry, or recovers the Poſſeſſion of the Land again. Plow. 133. Pg: | 
So neither can a Woman that has recovered the third Part of her Huſband's Lands, in a 
Writ of Dower, make any Leaſe of it before ſhe be in Poſſeſſion by Execution. Bro. Sci. 
Fa. 36. | 5 ST 
he yet if a Leaſe be made to me for Years, I may make a Leaſe of part, or an Aſſign- 
ment ef all the Term, before I have made my Entry into the Land demiſed. Co. Lit. 
25 o if the Father dies, and the Son makes a Leaſe to a Stranger of the Land deſcended to 
bim before his Entry, this is a good Leaſe: But if a Stranger bad entered, and abated into 
the Lands, and then the Son had made the Leaſe, contra. Plow. 137, 142. he 
In ſome Caſes ſuch Perſons as are not ſeiſed in Fee- ſimple, &c. nor able to derive ſuch 


Power or Pro- Eſtates for Life or Years out of their own Eſtates, may lawfully notwithſtanding make ſuch 


viſo to make 
Leaſes. 


Leaſes for Life, Sc. and this is ſometimes by a ſpecial Act of Parliament enabling them ſo 
to do. And hence it is alſo, that a Tenant in Tail may make Leaſes for three Lives, or 
Twenty-one Years. And ſometimes it is by ſpecial Power or Authority given or reſerved 
by and to the Party himſelf that had the Fee-ſimple in him, or given to ſome other to do it 
in his Name; and Leaſes thus made may be good. And therefore if an Act of Parliament 
enable a Tenant in Tail, or a Tenant for Life, to make Leaſes for three Lives, or Twenty- 
one Years, Leaſcs that are ſo made in purſuit of that Authority are good, And if a Man 
be ſeiſed of Land in Fee, and conveys it to the Uſe of himſelf for Life, or in Tail, with di- 
vers Remainders over, with a Proviſo, that it ſhall be lawful for him, or any ſuch Tenant 
in Tail, to make Leaſes for twenty-one Years; in this Caſe he or they may make ſuch 
Leaſes, and they will be good. But in both theſe Caſes care muſt be had to purſue the 
Authority ſtrictly, that the Leaſes made be according to the Power and Direction given by 
the Statute or Proviſo; for if it differs and varies ever ſo little from the Senſe and Mean- 
ing of the ſame, the Leaſe will not be good. And therefore in the Caſe before of a Power 
to make Leaſes for twenty-one Years, if the Party makes more Leaſes for twenty-one Years 
at one Time than one, they are all void, except the firſt, becauſe it is againſt the Intent of 
the Parties, tho? it be not againſt the Words. And ſo if the Power be to make Leaſes for 
three Lives, he cannot make a Leaſe for Ninety-nine Years, if three Lives ſo long live. 
Bat if the Power be thus: Provided, &c. that he may make any Leaſe in Poſſeſſion or Rever- 
on, ſo as it does not exceed the Number of three Lives or twenty-one Tears; in this Caſe a Leaſe 
may be made for ninety-nine Years, if three Lives live ſo long. But where Uſes are raiſed 
by way of Covenant, and in the Deed there is a Proviſo, That ihe Covenantor for divers goed 
Conſiderations may make Leaſes for Years; this Power is void, and no Leaſe can be made 
hereupon ; neither will any Averment help in this Caſe. And if a Man has a Letter of At- 
torney, or other Authority, to make Leaſes for another, and makes them accordingly ; ſuch 
Leaſes are good. 5 Co. 5. Dyer 357. 6 Co. 2, 8, 70. 1 Co. 75. | 

Bur herein obſerve three Things: 

Firſt, That the Authority be good. Es 5 

Secondly, That he who is Deputy or Attorney pui ſues the Authority ſtrictly. 

Thirdly, That he does it in the Name of his Maſter, and not in his own Name. 9 Ce. 56. 

A Leaſe made by an Attorney in his own Name and the Covenants to pay the Rent are 
void. 2 Ld Raym. 1419. Stra. 705. S. P. 5 5 5 

Livery not neceſſary in a Leaſe made by Virtue of a Power. Ld. Raym. 99. 

A Leaſe for a greater Number of Years than the Leſſor had Power to grant, ſhall be 
good in Equity for ſo many Years as he had Power therein : So that where a Perſon hath 
Power to leaſe for ten Years, and he leaſeth for twenty Years, the Leaſe ſhall be good for 
ten Years of the twenty. 3 Chan. Rep. 11, Chan. Ca. 23. 

A Leaſe for Years mortgaged and near expiring was renewed by the Mortgagor's Execu- 
tors; it was decreed that the new Leaſe, allowing the Charges, ſhould be aſſigned to the Plain- 


tiff 


Cx. 6. f. JJ. _ 


tiff, and made 8 to the Pay ment of the Mortgage Money and Intereſt Finch's Reb. 
3917 * for Years be limited in Truſt for Heirs Male, &c. the Limitation i is void in 

Law, and the Term ſhall go to the Executors or Adminiſtrators : But an Aſſignment of a 

Leaſe, with Limitations in Tail, Remainder over in Truſt ; though it be void in Law, it 
has been held good in Equity by the Intent. Chan. Rep. 16. 2 Cban. Rep. 5 8. 


The Heir ſhall have a Leaſe aſſigned to attend the Inheritance, and not the 1 : And 
a Leafe waiting on the Inheritance, where it is not Aﬀets in Law, is not Aﬀets in Equity. 


2 Chan. Ca. 156, 49 

L eaſes deviſed by > Will are Aﬀets to pay the Teſtator's Debts, notwithſtanding the Aſſent 
of the Executors to the Deviſe of them. Chan. Ca. 257. 

The Queſtion was, Whether the Inheritance of the Land being gone and made void, the 


Leaſe which was to attend it ſhould go according to Uſes declared by Covenant to ſtand | 


ſeiſed. Decreed in this Cafe, that it being a Settlement on Marriage, and ſo on a Conſider- 
ation, it ſhould go to the Wife for ſo many Years as ſhe lived. Chan. Ca. 47. 
A. ſeiſed in Fee of an Eſtate, demiſed to B. his Executors, &c. for ninety-nine Years in 


Truſt for himſelf and his Wife, for their Lives, and the Life of the Survivor, and after the 


Death of the Survivor, in Truſt for the Heirs of their two Bodies; and in Default of ſuch 
Iſſue, in Truſt for the Heirs of the Body of A. And in Default of ſuch Iſſue, in Truſt for 
the Heirs of the Survivor of Huſband and Wife. A. his Wife had Iſſue a Son, A. dies, and 
| afterwards the Son dies without Iſſue; the Wife adminiſtred to her Huſband and Son, and 
aſſigns the Term to C. The Queſtion was, who was intitled to the Truſt of this Term, 
whether it was attendant on the Reverſion, and ſo belonged to the Plaintiff as the Heir at 
Law of A. who was intitled to the Reverſion in Fee expectant on this Term, or to the De- 
fendant C. as Aſſignee of the Wife? The Maſter of the Rolls decreed the Title to belong to 
the Aſſignee of the Wife, and that this Term ſhould not be attendant on the Inheritance ; 
for that the Party who raiſed the Term, and had Power to, ſever it from the Inheritance, 
ſhewed his Intention ſo to do by limiting the Truſt of the Survivor of him and his Wife, 
and the Heirs of the Survivor, which, though. it was a void Limitation, yet ſufficed to ſhew 
his Intent to ſever ſuch Term from the Reverſion. Wil, 360. 
An Office cannot be leaſed by Parol. 2 Ld. Raym. 853. 
To make Leaſes reſerving the antient yearly Rent annually, it may be reſerved payable on 
aà Day before the Year is up. 2 Ld. Raym. 1198. | 
| Under Leaſe for the whole Term amounts to an Aſſi ignment. La. Raym. 99: | 
LCL.Ceſſee for Years may ſurrender to a Reverſioner for Years who has a ſhorter Term. ILA. 
 Raym. 402. | 
Leaks by Tenants in Common cannot be vlended as a joint Leaſe. La. Raym. 404. 
Leſſor cannot cut Trees unleſs they were excepted in the Demiſe. L4. Raym. 552. 
Determination of a Leaſe at Will, &c. Ld. Raym. 507. 
Leaſe before Purchaſe where it will enure by Eſtoppel. Ld. Raym. 729. 
| Leſſee makes an under Leaſe to commence from his Death. Ld. Raym. 737. 
A Date in a Leaſe for Life includes the Day of the Date. Ld. Raym. 8 5. 
To make Leaſes and Rules for their Conſtruction. Ld. Raym. 268. 
Power to make Leaſes in Poſſeſſion or Reverſion; the Party makes a Leaſe in Poſſeſſion, 
he cannot make a Leaſe in Reverſion of the ſame Lands afterwards. 2 Ld. Raym. 269. 
Where different Leaſes are pleaded, the firſt Leaſe muſt be traverſed, — not the laſt, 
otherwiſe of Feoffment. 2 Ld. Raym. 237. 
Leſſee may make an Under-Leaſe for the whole Term. Stra. 405. | 
Alledging the Entry of the Leſſee prior to the Comm m en of the Term will not vitiate 
the Demand of Rent. Stra. 550. | 
Leaſes by Parol to commence at a future Day are good. | 
Conditional Surrender of a Prebendary's Leaſe good to warrant a Renewal. 2 Stra: 1201. 
An Aſſignee of a Leaſe —w aſſign over and — himſelf, and it is no Fraud. 
2 e 1221. 


(E) What ll (or other As) may be was (or dine) by a Tenant in Tail, and 


what Leaſes made by ſuch a Tenant ſhall be good to bind the Iſue or him in Remain- 
der, or others after the Date of the Tenant in Tail ; and how they ſhall bind. 


ANY Perſon whatſoever of full Age that has any Eſtate of Inheritance in Fes: fail, in 
his own Right, of any Lands, Tenements or Hereditaments, may at this Day without 
Fine or e make Leaſes of ſuch Lands for Lives or Years, and ſuch Leaſes ſhall be 

Vor. I. 8 M good, 


\ 


Leaſes. 


good, o as eber Conditions and Incidents following be therein obſerved and kept. Stat. 
32 H. 8. c. 28. Co. Lit. 44. 
Firſt, Such Leaſes muſt be by Deed indented, and not by Deed Poll or by Parol. 
Secondly, They muſt be made to begin from the Day of the making thereof; or from the 
making thereof; and therefore a Leaſe made to begin from Michaelmas which ſhall be for 
three Years, after for twenty-one: Years, or a Leaſe made to begin after the Death of the 


Tenant in Tail for twenty-one Years,” is not good. But if a Leaſe be made for twenty-one 


Years to begin at Michelmas next; this is a good Leaſe. 5 Co. 6. Dyer 246. 
Thirdly, If there be an old Leaſe in Being of the Land, the ſame muſt be ſurrendered or 


expired, and ended within a Year of the Time of the making the new Leaſe; and this Sur- 


render muſt be abſolute and not conditional; alſo it muſt be real, and not illuſory or in 1 Shew 


only; for faftum non dicitur quod non perſeverat. 5 Co. 2. 
Fourthly, There muſt not be a double or concurrent Leaſe in Being at one Time ; as if a 


Leaſe for Years be made according to the Statute, he in Reverſion cannot afterwards expulſe 
the Leſſee, and make a Leaſe for Life or Lives, nor another Leaſe for Years according to 


the Statute, nor e converſo. 5 Co. 2. But if a Leaſe for Years be made to one, and after- 


wards a Leaſe for Life is made to another, and a Letter of Attorney is made to give Livery 
of Seifin upon the Leaſe for Life, and before the Livery made the firſt Leaſe is ſurrendered, | 


in this Caſe the ſecond Leaſe is good. Trin. 4 Fac. B. R. 

Fifthly, Theſe Leaſes muſt not exceed three Lives or twenty-one Years from the Time of 
the making of them ; and therefore if a Tenant in Tail makes a Leaſe for twenty-two or forty 
Years, or for four Lives, this Leaſe is void, and that not only for the Overplus of Time 


more than three Lives or twenty-one Years, but for that Time of three Lives or twenty-one 


Years alſo. And it has been reſolved, that if a Tenant in Tail for ninety-nine Years deter- 
minable upon three Lives, this is not a good Leaſe. But if a Leaſe be made by a Tenant 
in Tail for a leſſer Time, as for two Lives, or for twenty Years ; this is a good Leaſe. And 
if a Leaſe be made for four Lives, and it happens that one of the Lives dies before the Te- 
nant in Tail dies, yet this Accident will not make the Leaſe good, but it remains voidable 


notwithſtanding. 5 Co. 6. Dyer 246. 


Sixthiy, Theſe Leaſes muſt be of Lands, Tencimenty or Hereditaments manurable or cor- 


poreal, which are neceſſary to be letten, and whereout a Rent by Law may be iſſuipg and 
reſerved. 5 Co. 2. And therefore if a Tenant in Tail makes a Leaſe of ſuch a T hing as 
lies in Grant, as an Advowſon, Fair, Market, Franchiſe, or the like, out of which a Rent 
cannot be reſerved, eſpecially if it be a Leaſe for Life; this Leaſe is void, and that although 
the Thing have been antiently and accuſtomably letten; and a Grant of a Rent- Charge there 
fore out of ſuch Lands is void. Tallentine's Caſe, Paſ. 3 Fac. B. R. II Co. 60. 

And if Tenant in Tail makes a Leaſe for three Lives of a Portion of Tithes, rendring 


Rent, this Leaſe is unqueſtionably void. And ſo alſo it ſeems it is if it be a Leaſe for twenty- 


one Years. Trin. 2 Fac, B. R. adjudged. Dodington's Caſe. 

Seventhly, They muſt be of ſuch Lands or Tenements which have been moſt commonly 
letten to Farm, or occupied by the Farmers thereof by the Space of twenty Years next be- 
fore the Leaſe made, ſo as if it had been letten for eleven Years at one or ſeveral Times 
within twenty Years before the new Leaſe made, it is ſufficient. And although the Let- 
ting have been by Copy of Court Roll only, yet ſuch a Letting in Fee, for Life or Years, is 


a ſufficient Letting ; and ſo alſo is a Letting at Will by the Common Law. But theſe Let- 


tings to Farm muſt be made by ſuch as are ſeiſed of an Eſtate of Inheritance; for if it has 
been only by Guardian in Chivalry, Tenant by the Curteſy, in Dower, or the like; this will 
not ſerve to be a Letting within the Intent of the Statute, 6 Co. 37. Dyer 271: 

Eighthly, There mult be reſerved upon ſuch Leaſes yearly, during the ſame Leaſes, due 
and payable to the Leſſor and his Heirs, to whom the Reverſion ſhall appertain, ſo much 
yearly Farm or Rent, or more, as has been moſt accuſtomably yielded or paid for the Lands, 


Sc. within twenty Years next before ſuch Leaſe made; and therefore if the Rent be reſer- 


ved but for Part of the Time of the new Leaſe, this Leaſe is void. And if the Tenant in 
Tail has twenty Acres of Land that has been accuſtomably letten, and he makes a Leaſe of 
theſe twenty Acres, and of one Acre more which has not been accuſtomably letten, reſerving 
the uſual yearly Rent, and ſo much more as to exceed the Value of the other Acre; this is 


not a good Leaſe by the Statute. So if there be Tenant in Tail of two Farms, the one at 


twenty Pounds Rent, the other at ten Pounds Rent, and he makes a Leaſe of both theſe 
Farms together at thirty Pounds Rent; this is not a good Leaſe within the Statute. 5 Co. 8. 
6 Co. 6. 37, 38. 

But if beſides the annual Rent there have been formerly reſerved Things not annual, as 
Heriots, Fines or other Profits upon the Death of the Farmers, or Profits out of another's 


Soil, as Paſturage for a Colt, Sc. if upon the new Leaſe the yearly Rent be reſerved, al- 
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though theſe collateral Obſervations be omitted, yet the Leaſes are good. Tyin. 3 Fac. B. R. 


adjudged. Trin. 18 Jac. B. R. 


And ſo alſo if there be more Rent reſerved upon the new Leaſe than the Rent that has 
been antiently paid, the Leaſe is good notwithſtanding: And yet if Tenant in Tail of Land 
lets a Part of it that has been accuſtomably letten, and reſerves the Rent pro rata, or more 


than after the Rate; this is not a good Leaſe. 5 Co. 6. | 


And yet if two Coparceners of twenty Acres of Land of equal Value between them in 


Tail, and theſe have been uſually letten, and they make Partition of theſe Lands, fo as each 

of them has ten Acres; in this Caſe they may make Leaſes of their ſeveral Parts, reſerving 

the Half of the accuſtomable Rent. 5 Co. 5. And yet Co. Lit. 44. b. is contra. | 
And if upon the old Leaſe the Rent was payable at four Days in the Year, and by the new 
| Leaſe it is reſerved to be paid at one Day; this is not a good Leaſe. But if the Rent upon 


the old Leaſe be payable in Gold, and the new Rent be payable in Silver; the Leaſe is not 
good. And if a Tenant in Tail be of a Manor that has been uſually demiſed for ten Pounds 
Rent; and after a Tenancy eſcheat, and then he makes a Leaſe of the Manor, rendring 101. 


Rent by the Year, this is a good Leaſe ; but if the Leſſor purchaſes a Tenancy, then it ſeems 
_ otherwiſe. Trin. 3 Jac. B. R. Cortwallis's Caſe, 5 Co. 5, 6. 


| Ninthly, Such Leaſes muſt not be without Impeachment of Waſte; and therefore if Te- 
nant in Tail makes a Leaſe of his Land intailed without Impeachment of Waſte; this Leaſe 
is void. And if a Leaſe be made for Life, the Remainder for Life, &c. this is not a good 


Leaſe; for in this Caſe during the Remainders the Tenant for Life cannot be puniſhed for 


Waſte done. But if ſuch a Tenant of Land makes a Leaſe of it to J. S. for the Lives of 
three others; this is a good Leaſe, although it may afterwards become an Occupancy. 


6 Co. 37. and Meer's Cale adjudged. 


Tenthly, Such Leaſes muſt not be againſt any ſpecial Act of Parliament, and therefore if 


a Woman that is Tenant in Tail of the Gift of her deceaſed Huſband, or any of his Anceſt- 


ors, whilſt ſhe is Sole, or after with another Huſband, makes any ſuch Leaſe warranted by 


this Statute 3: yet this Leaſe is not good. Stat. 11 H. 7. 20. 3 Co. 51, 
 Eleventhly, They muſt have all due Ceremonies and Circumſtances for the Perfection of 


them, as other ſuch like Leaſes have; as Livery of Seiſin, and the like, where they are 
needful. And then only when Leaſes have theſe Conditions, and are made according to theſe 
Proviſions, are they ſaid to be within the Statute of 32 H. 8. and ſuch only as do bind the 


Tenant in Tail himſelf, and Iſſue in Tail; for otherwiſe, if it be not warranted by this Sta- 


tute, although it will bind the Tenant in Tail himſelf that made it, yet it will not bind his 


Iſſue, but as to him it will be void or voidable at the leaſt ; for if Tenant in Tail of Land 
makes a Leaſe of it for a Hundred Years without any Rent reſerved thereupon ; this Leaſe as 
to the Iſſue in Tail is void: But if he makes a Leaſe of his Land for 100 Years, rendring 


Rent, and has Iſſue, and dies; in this Caſe the Leaſe is only voidable by the Iſſue at his 


Pleaſure 3 and therefore if the Iſſue accepts the Rent aſter the Death of the Tenant in Tail; 


by this Means the Leaſe is affirmed and become good. But howſoever the Leaſe be made, 
it will not bind him that comes in of a Remainder over, nor him that is the Donor ; and 


therefore if a Tenant in Tail makes a Leaſe warranted by the Statute, and after dies without 
Iſſue, ſo that the Land remains over to another, or reverts to the Donor; in theſe Caſes 


neither he in the Remainder, nor the Donor, ſhall be bound by this Leaſe; for as to them 


the Leaſe is void. And yet by a common Recovery the Tenant in Tail may make Leaſes 


of or lay Charges upon the Land to bind the Donor and him in Remainder alſo. But other- 


wiſe it is of a Fine; for if Tenant in Tail makes a Leaſe for Years by Fine, this will not bar 


the Donor, nor the Remainder in any Caſe where it is in a Stranger. And yet if the Re- 
mainder be in the Tenant in Tail himſelf, and he makes a Leaſe for Years by Deed accord- 


ing to the Statute, or by Fine; this Leaſe is good, and ſhall bind his own Remainder, 


7 Co. 7. 8 Co. 54. Dyer 7, 8. Woman's Lawyer 73. Plow. 435, 436. | 


(F) What Leaſes (or other Acts) may be made (or done) by the Huſband with the 


Lands he has in Fee-ſimple or Fee-tail in the Right of his Wife, or jointly with her; 
and what Leaſes made by him of ſuch Lands are good, or not, and how. 


T H E Huſband may at this Day without Fine or Recovery make Leaſes of the Land, 
1 Tenements or Hereditaments, whereof he has any Eſtate of Inheritance in Fee- 
ſimple or Fee-tail in the Right of his Wife, or jointly with his Wife, made before or 
after the Coverture; ſo as there be in ſuch Leaſes obſerved the eleven Conditions or Limi- 
tations before required in the Leaſes made by Tenant in Tail, and ſo that the Wife do join 

| . in 


' Leaſes. 


in the ſame Deed, and be made Party thereunto, and ſo ſeal and deliver the ſame Deed 
herſelf in Perſon. Stat. 32 H. 8. c. 28. Co. Lit. 44. AO | 

For if a Man and his Wife make a Letter of Attorney to another to deliver the Leaſe upon 
the Land, this Leaſe is hot a good Leaſe from the Wife warranted by the Statute. And 
yet then, as in other like Cafes of Leaſes not warranted by this Statute, it is a good Leaſe 
againſt the Huſband. And when the Leaſe is ſuch a Leaſe as is warranted by the Statute, it 
binds the Huſband and Wife both, and the Heirs of the Wife: But if it be an Eſtate- tail, it 
does not bind the Donor, nor him in Remainder. Paſ. 7 Fac. B. R. | 

If the Huſband and Wife at the Common Law had joined in a Leaſe of her Land 
without rendring of Rent; this Leaſe had been void as againſt the Wife; and ſo is the Law 
ſtill, 26 H. 8. 2. ns 5 N . | 

If the Huſband at the Common Law had been ſeiſed of Land in the Right of his Wife, and 
he had made a Leaſe for Years rendering Rent, and died; this Leaſe had been void, and fo 
is the Law ſtill. 26 H. 8. 2. 2 Co. 77. „„ | | 

If the Huſband and Wife at the Common Law had made a Leaſe by Word, rendring 
Rent; this Leaſe had been void as againſt the Wife; and ſo is the Law ſtill. Dyer 91. 

The Huſband and Wife together may by Fine or Recovery make what Leaſes they will of 
her Land, or charge it for what Time they will; and ſuch Leaſes and Charges will be good 
againſt the Huſband and Wife both, and their Heirs alſo. But if the Huſband alone levies 
any Fine of his Wife's Land, and thereby makes any Eſtate whatſoever ; this will not bind 
the Wife after the Huſband's Death, but ſhe may avoid it. And if the Huſband and Wife 
make a Leaſe of her Land, rendring Rent to them and the Heirs of the Wife (as in ſuch 
Leaſes it ought to be); in this Caſe the Huſband cannot by Fine or otherwiſe grant or dif- 
charge this Rent longer than during Coverture, unleſs the Wife join in the Fine, but the 
Rent ſhall deſcend, remain or revert in ſuch Sort and Manner as the Land ſhould have done. 
Stat. 32 H. 8. c. 28. Vide Woman's Lawyer 163. . BL EN 

If a Woman ſeiſed of an Eſtate for Life, with a Power to make a Leaſe for three Lives or 
twenty-one Years, marries, and ſhe and her Huſband join in making the Leaſe, and both die 
before the Leaſe is expired; here, though the Huſband in Right of his Wife, and ſhe in her 
own Right, are poſſeſſed of an Eſtate for Life, and therefore can, as Owners, make a I eaſe, 

and there appears no Intention of the Parties, (imagining perhaps they ſhould have out- lived 
the Leaſe) that this Leaſe ſhould be made by Virtue of the Power; yet becauſe the Leafe, 
ſuppoſing it made by them as Owners, cannot have all the Effect the Parties intended, for 
ſome it would have, (it would be a good Leaſe during the Lives of the Huſband and Wife) 
yet becauſe it cannot have all, it ſhall be eſteemed made by Virtue of the Power. Lucas, 


10 Med. 36. | 


th. 


(G) What Leaſes (or other As) Biſhops, or other Spiritual or Eccleſiaſtical Perſons 
and Colleges may make (or do) with the Lands they have in the Right of their Churches 
or Houſes, &c. and what Leaſes made by ſuch Perſons will bind their Succeſſors and 


others, or not. 

B ISHOPS, with the Confirmation of the Dean and Chapter, Parſons or Vicars, with 

| the Conſent of their Patrons and Ordinaries, Archdeacons, Prebends, and ſuch as are 
in the Nature of Prebends, as Precentors, Chaunters, Treaſurers, Chancellors, and ſuch like; 
alſo Maſters and Governors, and Fellows of any Colleges or Houſes, (by what Name ſoever 
called) Deans and Chapters, Maſters or Guardians of any Hoſpital, and their Brethren, or. 
any other Body Politic, Spiritual and Eccleſiaſtical, (Concur rentibus hits que in jure requiruntur) 

might by the antient Common Law have made Leaſes for Lives or Years, or any other 
Eſtates of their Spiritual or Eccleſiaſtical Livings for any Time without Stint or Limitation. 
Co. Lit. 44. 5 Co. 14. 11 Co. 66. See Bur, Rep. 221. . „ 

And at this Day the Biſhops, and the reſt of the ſaid Spiritual Perſons, except Parſons 
and Vicars, may make Leaſes of their Spiritual Livings for three Lives or twenty-one Years, 
and ſuch Leaſes will be good both againſt themſelves and their Succeſſors. But ſuch Per- 
ſons may not make Leaſes or Eſtates for any longer Time than for three Lives or twenty- 
one Years; and if they do, although it be by Fine or Recovery, or it be confirmed by the 
Dean and Chapter, Ec. yet it is void againſt the Succeſſor. Neither will the Leaſes made by 
ſuch Perſons for three Lives or twenty-one Years be good, unleſs they have certain Condi- 
tions and Properties required in them. Stat. 32 H. 8. c. 28. 13 Eliz.c. 10. 1 Fac. c. 3. 
1 Eliz. c. 19. 14 Eliz, c. 11. 18 Eliz. c. 10, 20. . 


Theſe 
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Leaſes: 


Firſt, That they have the Effet of all the Qualities or Properties before mentioned and 


required by the Statute of 32 H. 8. in the Leaſe made by the Tenant in Tail, and be made 


after that Manger, viz. that they be by Deed indented. a 


Secondly, That they begin from the Time of the making of them. 

Thirdly and Fourthly, That the old Leaſe be ſurrendered, and there be not a concurrent 
Leaſe (ſave in the Cale of a Biſhop); and therefore if any ſuch Perſon makes a Leaſe for 
twenty-one Years to one, and then makes a Leaſe for three Lives to another ; this ſecond 
Leaſe is void. And yet if a Biſhop makes a Leaſe for twenty-one Years to one Man, and 
then within a Year after makes another Leaſe to another for twenty-one Years, to begin from 


the Making of it; this, if it be confirmed by Dean and Chapter, is a good Leaſe. 


Fifthly, That they do not exceed three Lives or twenty-one Years, but they may be for a 

Jeſs Tame... 5: RO le | . | 

_ Sixthly, That they be of Lands or Tenements manurable or corporeal. | 
Seventhly, That they be made of Lands that have been commonly let to Farm by the Space 


of twenty Years before. 


Eighthly, That there be reſerved upon them the antient and accuſtomed Rent payable to 


the Leſſor or his Succeſſors during the Time. 


 Ninthly, That they be not made without Impeachment of Waſte, 


| Tenthly, That there be Livery of Seiſin upon them, &c. where it is requiſite. Co. Lit. 44. 


11 Co. 66. 5 Co. 3, 13. | | 
Eleventhly, It the Leaſe be made according to the Exception of the Statute of 1 Eli. and 
13 Eliz. and not warranted by the Statute of 32 H. 8. as in the Caſe of a concurrent Leaſe, 


and it be made by a Biſhop or any ſole Corporation, it muſt be confirmed by the Deans and 
Chapters, or others that have Intereſt. And if a Parſon or Vicar make a Leaſe, it is not good 
but during the Parſon or Vicar's Reſidence, according to the Statute of 13 Eliz. c. 20. and 


in this Caſe there needs no Confirmation at all. 11 Co. 66. 5 Co. 3. 
Twelfrhly, Some of the Leaſes that are made by the Colleges and Houſes of the Univerſity, 
Se. muſt have ſome Rent-Corn reſerved upon them. Stat. 18 Eliz. c. 20. 


But Biſhops, Deans, Parſons, and ſuch like ſpiritual Perſons, cannot grant the next Ad- 
vowſons of Churches, neither can they grant Rents out of their ſpiritual Livings, but the 


ſame Charges will be void after their Death, And if a Biſhop ſuffers an Annuity to be re- 


covered againſt him by a Pretence of Title of Preſcription on a Judgment after a Verdict or 
Confeſſion, or a Parſon in ſuch a Caſe prays in Aid of the Patron, and ſo ſuffers an Annuity 
to be recovered ; this will not bind the Succeſſor. And yet a Biſhop, or any ſuch ſpiritual 


Perſon, may grant antient Offices of Truſt of Neceſſity or Conveniency, as the Offices of 
Chancellor, Regiſter, Bailiff, or the like, with the antient Fees incident thereunto, for the 
Life or Lives of the Grantees; and ſuch Grants are good although they be made by the Bi- 
ſhops of the new erected Biſhopricks, and that there be not in them the Conditions and Pro- 
perties required in the Leaſes before mentioned, ſo as they be confirmed by the Dean and 
Chapter. But they may not grant any new Office, nor yet add any new Fee to the old 


Offices; and therefore if a Biſhop grants any Annuity pro confilio impenſo & impendendo, 


where none was before; this will not bind the Succeſſor. And yet if there be an old Fee, 


and there is a new Fee added to it; in this Caſe it ſeems it is good for the old Fee, although 


it be void for the new Fee. Neither may they grant their Offices otherwiſe than they have 


been granted: And therefore where the antient Grant of the Office has been to one, it cannot 
be now granted to two; and where the antient Grants have been to two jointly, they may 


not be now granted in Remainder one after another. Neither may the Grants of theſe Offices 
be longer than for the Life or Lives of the Grantees. And in Caſe where the Grant is void, 
the Confirmation of the Dean and Chapter will not make it good. 5 Co. 15. 11 Co. 66. 
10 Co. 58. Dyer 370. And moſt of theſe Points were agreed by Juſtice Jones and Juſtice 
Whitlock, at Lent Aſſiſes at Glouceſter, 6 Car. 8 

But here obſerve, that although in all theſe Caſes of Leaſes and Grants not warranted by 
the Statutes aforeſaid, the Statutes ſay the Leaſes ſhall be void; yet this is to be underſtood 


as againſt the Succeſſors, and not againſt the Leſſors themſelves; for the Leaſes are good ſo 
long as the Leſſors live, or at leaſt ſo long as they continue in the Place: And therefore if 
ſuch a Leaſe be made by a Dean and Chapter, or other Corporation Aggregate; it is good 
as againſt the Dean or others, Head of the Corporations, ſo long as he continues in his 
Place. And if a Biſhop makes any Leaſe or other Grant not warranted by the Statute of 


1 Eliz. or a Dean and Chapter, Maſter and Fellows of a College, or the like, make Leaſes 


not warranted by the Statute of 13 Eliz. c.-10. theſe Leaſes are good againſt themſelves, al- 
tho' they are void againſt their Succeſſors. So as if a private Act of Parliament intails Eand 


Vor. T1 8 N upon 


Theſe Things therefore are neceſſarily required to be obſerved in the making of ſuch p> 


. — 


nd appoints him what Eſtates he ſhall make, and that if he makes any other 


upon a Man, a ints him 5 
Eſtates they ſhall be void; in this Caſe they ſhall not be void as to the Tenant in Tail him 


ſelf that makes them. Co. Lit. 45, 329. 3 Co. 59. 10 Co. 59. 11 Co. 73, 78. 5 Co. 5. 
Leaſes of Benefices with Cure are no longer good than the Perſon is Reſident, Stat. 


13 Eliz. c. 20. | | i | 
Leaſes made by Colleges muſt have reſerved upon them the third Part of the Rent in Corn, 


See the Statute of 18 Eliz. c. 20, | | | 85 
A College was ſeiſed in Fee of Lands in Right of the College, and the Statutes relating to 
the Conſtitution of it reſtrain from making Leaſes of the Lands, other than for twenty-one 
Years at the Rack Rent. The College made a Leaſe to F. S. for twenty-one Years at the 
Rack Rent; the Leſſee improved the Premiſſes; and at the College Audit an Entry was 
made in the Regiſter, by which, in Cohſideration that J. S. had built two Houſes, and there- 
by had improved the Premiſſes, therefore it was recommended, that at the End of the Leaſe 
the College ſhould make him a new Leaſe for twenty-one Years, at the antient Rent, with- 
out raiſing it; and this Entry was ſigned by the Maſter, Warden, and moſt of the Fellows: 
Afterwards, upon F. S.'s applying for a new Leaſe, the College, at the Audit held about 
half a Year before the Expiration of the old Leaſe, made an Order, that J. & ſhould have a 
new Leaſe at the old Rent, and under the ſame Covenants as the former; and this Order 
was ſigned by the Maſter, Warden, and moſt of the Fellows: FJ. S. died Inteſtate about the 
Time of the next Audit, which was three Weeks before the Leaſe expired; whereupon the 
Widow, as Adminiſtrator, applied at the Audit following after for a new Leaſe, but being 
refuſed brought her Bill for that Purpoſe. And Lord Chancellor ſaid, the Maſter- Warden 
betrayed his Truſt in Relation to the College, and had acted inconſiſtently with the Oath he 
had taken; that he did not like the Recommendation made by the Maſter, Warden and 
Fellows, to make a new Leaſe to the Inteſtate at the old Rent, it being no leſs than a Re- 
commendation to their Succeſſors to wrong the College, and break their Statutes, which ſay, 
that no Leaſe ſhould be made but at Rack Rents; And as to the Signing of the Maſter, 
Warden and Fellows, that could not be ſuch a Contract as bound the College; for a Con- 
tract to bind that muſt be under its common Seal; wherefore the Bill was diſmiſſed with 


Coſts. Mill. 655. 


(H) Of the Manner of the Agreement in 4 Leaſe, and the Words whereby the fame is | 
ſet down; and what Words will make an Eſtate for Life or Years, 


A Leaſe made for a thouſand Days, Months or Weeks, is as good for ſo long as it endu- 


reth, as a Leaſe for an hundred or a thouſand Years. So a Leaſe for half a Year, or a 


whole Year, is good. 6 Co. 72. 14 H. 8. 13. | OE 
So if a Leaſe be made from Day to Day, or from Week to Week, for four Years; this 


is a good Leaſe for four Years. E! fic de ſimilibus. Plow. 422. 
So if one makes a Leaſe for ten Years, and ſo from ten Years to ten Years, during an 
hundred Years, or until an hundred Years incurred; this is a good Leaſe for an hundred 


Years. Plow. 272. Bro. Leaſes. 49. . | | 
So if one makes a Leaſe for three Years to three Years during the Life of FJ. S. in this 


Caſe if Livery of Seiſin be not given, this is a good Leaſe for fix Years; but if Livery be 

given it is a good Leaſe for the Life of F. S. And if a Leaſe be made from my Death until 4 

Anno Domini 1650. this is a good Leaſe. Dyer 24. | z 
F 


Livery of If I fay to J. S. being in my Houſe, Here J. S. 1 demiſe to you my Houſe and Land ſo long 
as I live; this is a good Leaſe for Life to him if Livery of Seiſin be made. 6 Co. 26. 


Seiſin. 
If one makes me a Leaſe of Land until a hundred Pounds be paid me, and makes Livery 
of Sciſin upon it; this is a good Leaſe for Life determinable upon the Payment of the hun= | 
dred Pounds. But if no Livery be made, it is no good Leaſe. 21 KA,. ; 3 


Executors. If one makes a Leaſe to me for my Lite, and for four, ten or twenty Years after; this is 
a good Leale for Life; firſt if Livery of Seiſin be made, and then a good Leaſe for Years, 
for ſo many Years as are agreed upon afterwards, which my Executors ſhall have. And if 
no Livery of Seiſin be made, yet it ſeems it is a good Leaſe for ſo many Years after my 
Death. Bro. Leaſes 27, 51. 5 . . = | | 
If an Indenture of Leafe be made between A. of the one Part, and B. C. and D. of the 
other Part, and therein A. demiſes Land to B. To have and to hold to him for eighty 
Years, if B. ſhall live fo long, and if he dies or aliens the Premiſſes within the Term, then 
that his Eſtate ſhall ceaſe; and then the Leſſor grants the Land to C. for ſo many. Tears 
of the ſaid Term as ſhall be then to come after the Death or Alienation of B. if he lives ſo 
long; this is a good Leaſe to B. for ſo many Years as he ſhall live of the eighty Years, 
| I bs „„ but 


e 


— — 


Ch. 6.5. 11. | Leaſes. 


but the Leaſe to C. after is not good, for the Term is ended by the Death of B. But if the 
Words of the ſecond Demiſe be, To have and to hold during the Refidue of the eighty Years; 
and not during the Reſidue of the Term; the ſecond Demiſe is good to C. alſo. 1 Co. 153: 
Dyer 253. Is | | Gs | | 
| "If aki me a Leaſe for ſixty Years if I live fo long, provided that if I die within the 
Term, that my Executors ſhall have it during; the Reſidue of the ſixty Years ; in this Caſe 
this is a good Leaſe for the ſixty Years determinable upon my Death, but not a good Leaſe 
for the Refique of the ſixty Years after my Death: And yet it may amount to a good Cove- 
nant for that Time. 1 Co. 145. Dyer 150, 253. 5 | | | 
A Leaſe for Years cannot by the Agreement of the Parties be made to the Heirs of the 


Leſſee, nor intailed to the Heirs of his Body; and therefore if a Leafe be made to F. S. and 


his Heirs, or to 7. S. and the Heirs Male of his Body, yet the Executors of J. S. and not 
his Heirs, ſhall have it; and the Executors may ſell the Term. 2 Co. 24. 10 Co. 87. 


If I. covenants to levy a Fine to B. and his Heirs, provided that if he pays B. and his Covenant 


Heirs 10 J. at the End of thirteen Years, that then the Fine ſhall be to the Ulſe of A. and his 
Heirs ; and A. covenants with B. by the ſame Deed, that B. his Heirs, Executors and Aſ- 
ſigns, ſhall quietly hold the Premiſſes from Michaelmas next for thirteen Years, and yearly 


from thenceforth for ever, if the 10/7. be not paid according to the Intent; this Covenant 


does not make a good Leaſe for the thirteen Years, and it is but a Covenant. Evan's Caſe, 
Trin. 5, Jac. B. R. ö 1 | 

If one makes a Leaſe for a certain Number of Years, and it is further agreed that upon 
ſome Contingent the Leſſee ſhall have the Fee-ſimple, and Livery of Seiſin is given there- 
upoh ; the Leaſe for Years continues good for the Time agreed upon. Plow. 272. 

It two agree by Word that one of them ſhall have ſuch a Piece of Land for twenty Years ; 
this is a good and perfect Leaſe that is made by this Agreement, altho* they agree to have a 
Writing made of it afterwards ; for the Writing is but the Confirmation of it. But if the 
Agreement be, that ſuch a Writing ſhall be made, or that a Leaſe ſhall be made of ſuch a 
Thing between them, and put in Writing, ſo that the Agreement hath Reference to the 
Writing, and implieth an Intent not to perfect the Agreement till the Writing be made; in 
this Caſe the Leaſe is not a perfect Leaſe until the Writing be made. Per Juſtice Jones at 
Glouceſter Aſſiſes. os 98 5 | 


Although the moſt uſual and proper making of a Leaſe is by the Words Demiſe, Grant, Words; 


and to Farm let, and with an Habendum for Life or Years; yet a Leaſe may be made by 


other Words; for whatſoever Words will amount to a Grant, will amount to a Leaſe ; and 
therefore a Leaſe may be made by the Words give, betake, or the like. The Word Locavit 
alſo is a good Word. And the Uſe in the Exchequer is to make Leaſes by the Word Com- 
mittimus, which is a good Word to make a Leaſe, Co. Lit. 3. F. N. B. 270. E. Bro. 
. 1 5 | | 
Tot if A. does but grant and covenant with B. that B. ſhall enjoy ſuch a Piece of Land 
for twenty Years ; this is a good Leaſe for twenty Years. Bro. Leaſes 60. | 
Ss if A. promiſes to B. to ſuffer him to enjoy ſuch a Piece of Land for twenty Tears; this 
is a good Leaſe for twenty Years. Per Cur' B. R. Mic. 9 Jac. SED 
So if A. licenſes B. to enjoy ſuch a Piece of Land for twenty Years ; this is a good Leaſe 
for twenty Years: And therefore it is the common Courſe, if a Man makes a Feoffment in 
Fee, or other Eſtate, upon Condition that if ſuch a Thing be or be done at ſuch a Time, 
that the Feoffor, Sc. ſhall re-enter, to the End that the Feoffor, Ac. may have the Land 
and continue in Poſſeſſion until that Time, to make a Covenant that he ſhall hold and take 


the Profits of the Land until that Time: And this Covenant will make a good Leaſe for that 


Time, if the Incertainty of the Time (whereunto Care muſt be had) do not make it void. 
And therefore if A. bargains and ſells his Land to B. on Condition to-re-enter if he pays him 
100 J. and B. covenants with A. that he will not take the Profits until Default of Payment, 
or that A. ſhall take the Profits until Default of Payment: Notwithſtanding this may be a 
good Covenant, yet it was no good Leaſe. And if the Mortgagee covenants with the Mort- 


gagor, that he will not take the Profits of the Land until the Day of Payment of the Money; 


in this Caſe although the Time be certain, yet this is no good Leaſe, but a Covenant only: 
And if one gives a Bond for the quiet holding of one Cloſe for three Years ; it ſeems this is 
no Leaſe in Law. Agreed by all the Judges, Mic. 20 Jac. & per Juſtice Bridgman, 
8 Car. B. R. | 5 | : | 35 5 
See the Opinion of the Parliament for Bonds and Covenants both, Stat. 14 Eliz. c. 11. 


Og 


Teales. 


(I) OF to Leaſes at one Time of the ſame Thing. 


F a Leaſe be made for Life or Years to A. and after the Leſſor makes a Leaſe for Years 
to B. regularly this concurrent Leaſe to B. is a good Leaſe at leaſt for ſo many Years of 
the ſecond Leaſe, as ſhall be to come after the firſt Leaſe is determined according to the 
Agreement; as if the firſt Leaſe to A. be for twenty Years, and the ſecond Leaſe to B. be 
for thirty Years, and both begin at one Time; in this Caſe the ſecond Leaſe is good for the 
laſt ten Years. And yet the Reverſion at the Common Law would not paſs without the At- 
tornment of the Tenant ; and therefore if any Rent was reſerved on the firſt Leaſe, the ſe- 
cond Leſſee ſhall not have it until the firſt Leſſee attorned, (but now ſuch Attornment is uſeleſs). 
But if the ſecond Leaſe be for the ſame or for a leſſer Time; as if the firſt Leaſe be for 
wenty Years, and the ſecond Leaſe be for twenty or ten Years, to begin at the ſame Time; 
theſe ſecond Leaſes are for the moſt part void, Plow. 433, 421, 273, 521. Co. 155. 
4 Co. 58. Bro. Leaſes 72, 10. = | 5 | 

And yet herein a Difference is taken between Leaſes made by Matter of Record and by 
Writing, and Leaſes that are made by Word of Mouth; for if the ſecond Leaſe be made 
by Fine, Deed indented, or Poll, although it be but for the ſame or for a leſſer Time, and 


although it be a Leaſe of the Land itſelf, and not of the Reverſion, yet it will paſs the Rent | 


reſerved upon the firſt Leaſe, if the firſt Leſſee attorns, and fo alſo it will do without Attorn- 
ment where Attornment is not needful. (As to where Attornment is needful or not, ſee the 
End of the laſt Section.) But if the ſecond Leaſe be made by Word of Mouth, it is otherwiſe, 
for a Reverſion and a Rent in this Caſe will not paſs without Deed, and therefore a Grant by 
Word does not paſs them. And if the ſecond Leaſe be by Fine or Deed indented, then alſo 
it will work by way of Eſtoppel, both againſt the Leſſor and againſt the Leſſee; ſo that if 
the firſt Leaſe happens by any Means, as by Surrender, or otherwiſe, to determine before it 
be run out, then the ſecond Leſſee ſhall have it; and if there be any Rent reſerved upon the 
ſecond Leaſe, the Leſſee muſt pay it from the Time of making the Leaſe. Dyer 58, 356. 
Plow. 421, 422. Co. 155. | 5 : 

And therefore if one makes a Leaſe of Land to 4. for ten Years, and after makes a 
Leaſe to B. of the ſame Land from Michaelmas next for ten Years, and before Michaelmas 
the firſt Leſſee purchaſes the Fee-ſimple, ſo that now by this Means his Term is drowned ; 
in this Cafe the ſecond Leaſe ſhall begin at Michaelmas. Dyer 112. Plow. 432. 

So if one makes a Leaſe to A. for twenty Years, and A. makes a Leaſe of the Land to B. 
for two Years, rendring Rent, and after A. makes a Leaſe for the Reſt of his Time to C. 
by Deed ; this Leaſe, if the Leſſee for two Years attorns, is a good Leaſe of the Rent and 


| Reverſion ; and ſo it is alſo without Attornment, if there be any Conſideration given for it; 


for then it is alſo a good Leaſe for all the Reſt of the Term after the two Years. 4 Co. 53. 


But as to where Attornment is neceſſary or not, ſee the End of the laſt Section. 


So if one makes a Leaſe to A. for twenty Years, if he lives ſo long, rendring Rent, and 
after he makes a Leaſe to B. by Indenture for eighty Years, to begin preſently, or grants 
the Reverſion to begin at a Day paſt, or the like; in all theſe Caſes, if the firſt Leſſee at- 
torned, the Rent would paſs; but if not, it would be a good Leaſe for the Land for ſo many 


of the Years as ſhall be to come after the firſt Leaſe ended. But if the ſecond Leaſe be by 


Parol without a Deed, the Reverſion as a Reverſion will not paſs, and the Grant will be void 
if there be nothing elſe to help it. And in Caſes where the ſecond Leaſe is void, although 
the firſt Leſſee ſurrenders his Eſtate, or his Eſtate ends by a Condition, yet the ſecond Leaſe 
is not hereby made good. But if the ſecond Leaſe for Years after another Leaſe for Life or 
Years be made for Money, ſo as it may be ſaid to paſs by way of Bargain and Sale; this 
may help the Matter; for in this Caſe, although it be by Word only, it may paſs the Re- 
verſion and the Rent alſo: But in moſt Caſes it is good for the R emainder of the Term after 
the firſt Leaſe ended. And if the ſecond Leaſe be to begin after the End of the former 
Leaſe; in this Caſe the former Leaſe is no Impediment at all to the Validity of the latrer 
Leaſe, but the latter Leaſe is good notwithſtanding. Co. 155. Plow. 432, 434 Jil. 
6 Jac. Finch v. Vaughan. Dyer 112. 2 Co. 35, 36. | „ 


(K) Of the Commencement, Continuance and End of the T: erm or Eftate. 


A Leaſe for Years may begin at a Day to come, as at Michaelmas next, or three or ten 
Years after, or after the Death of the Leſſor, or of J. S. and it is as good as where it 
begins preſently. But a Leaſe for Life of any Thing whatſoever, whether it be in Livery 
or in Grant, if it be in eſſe before, cannot begin at a Day to come. And therefore if a 


Leaſe be made Habendum from Michaelmas next, or from the Day of the making it, or 
| : | | after 
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after the Death of the Leſſor, or after the Death of 7.8. to the Leſſee for Life; this Leaſe 


is not good: But in Caſe of a Leaſe of Land made thus, it is ſometimes by the Liver) of 


Seiſin. 5 Co. 1. Co. Lit. 48. Plow. 256, 257. | 5 
But all Leaſes for Years, whether they begin in preſenti or in ſuturs, muſt be certain, that 


is, they muſt have a certain Beginning and a certain Ending, and fo the Continuance of the 


Term mult be certain, otherwiſe they are not good. And yet if the Years be certain when 
the Leaſe is to take Effect in Intereſt or Poſſeſſion, it is ſufficient; for until that Time it 
may depend upon an Uncertainty, viz. upon a poſſible Contingent precedent before it begins 
in Poſſeſſion or Intereſt, or upon a Limitation or Condition ſubſequent : But when it is to be 
reduced to a Certainty upon. a Contingent precedent, the Contingent muſt heppen in the 


Lives of the Parties. And although there appears no Certainty of Years in the Leaſe, yet if 


by Reference to a Certainty it may be made certain, it is ſufficient, Id certum eſt quod certum 
reddi poteſt. As if A. ſeiſed of Lands in Fee grants to B. that when B. ſhall pay to A. twenty 


Shillings, that from thenceforth he ſhall hold the Land for twenty-one Years, and after B. 
pays the twenty Shillings z in this Caſe B. ſhall have a good Leaſe for twenty-one Years from 


thenceforth. . And if A. grants to B. that if his Tenant for Life ſhall die, that B. ſhall have 
the Land for ten Years; this is a good Leaſe. And if one makes a Leaſe for Nears after the 
Death of C. if C. dies within; ten Tears; this is a good Leaſe if C. dies within the ten Years 
otherwiſe not. But if A. be ſeiſed of Land in Fee, and leaſe it to B. for ten Years, and it is 


agreed between them that B. ſhall pay to A. a hundred Pounds at the End of the ſaid ten 


Years, and that if he does ſo, and ſhall pay the ſaid hundred Pounds, and a hundred Pounds 


at the End of every ten Years, that then the ſaid B. ſhall have a perpetual Demiſe and Grant 


of the Premiſſes from ten Years to ten Years continually following, extra memoriam hominum, 
Sc. although this is a good Leaſe for the firſt ten Years, yet it is void for all the Reſt for 
Incertainty. Co. 155. 6 Co, 35. Co. Lit. 45, Plow. 83, 270. 

And if a Leaſe be made to begin from the Nativity of Chriſt, and he does not ſay which 
Nativity, as next, Sc. it is void for Incertainty. Hil. 16 Fac. in Scacc*. oy 
And yet if a Leaſe for Years be made of Land in Leaſe for Life, To have and to hold 


from the Death of the Tenant for Life; this is a good Leaſe. So if it be, To have and to 


hold from Michaelmas next after the Death of the Tenant for Life, or from Michaelmas next 
after the Determination of the Eſtate of the Tenant for Life ; theſe are good Leaſes. Plow: 
192, 5233. FFF | | 

So if there be a former Leaſe in Being for Life or Years, and another Leaſe for Years is 
made of the Land, To have and to hold from the End of the former Eſtate by Surrender, 
Forfeiture, or otherwiſe, for twenty Years z or to have and to hold from the Surrender, For- 


feiture, or other Determination of the former Leaſe, if there be any, and if there be none, 


for twenty Years; theſe and ſuch like Leaſes are good, and this Commencement is certain 
enough. 6 Co. 36. „ | | | 

And if one makes a Leaſe to begin after the Death of J. S. and to continue until Micbael- 
mas, which ſhall be Anno Domini 1650. this is a good Leaſe. Plow. 525. and in 17 Jace 


B. R. agreed. 


If a Man has a Leaſe of Land for an hundred Years, and he makes a Leaſe of this Land 


to another, To have and to hold to him for forty Years, to begin after his Death ; this is a 
good Leaſe for the whole forty Years, if there ſhall be ſo many of the hundred Years to come 
at the Time of the Death of the Leſſor. But if the Leſſor grants the Land to another, To 

have and to hold to him for and during all the Reſidue of the Term of an hundred Years that 
ſhall be to come at the Time of the Death of the Grantor ; this is void for Incertainty. And 
yet if in this Caſe he grants withal, all his Eſtate, or all bis Term, or all bis Intereſt in the 
Premiſſes of the Deed, and then ſays, To have and to hold the Land, &c. to the Grantee for all 
the Reſidue of the Term of an hundred Years that ſhall be to come at the Time of his Death; by 
this the whole Eſtate and Intereſt of the Grantor into the Land paſſes preſently by theſe Words 
in the Premiſſes of the Deed. And if in this Caſe the Leſſee for an hundred Years makes a 
Leaſe of the Land, To have and to hold after his Death for a hundred Years ; this will be a 
good Leaſe for as many.of the firſt hundred Years as ſhall be to come at the Time of his 

Death. Lit. & 437. Bro. Grant 154. Co. 155. Plow. 520, 521. 


| If a Man makes a Leaſe for twenty-one Years, if F. S. lives ſo long, or if the Coverture 


between J. S. and D. S. ſhall ſo long continue, or if J. S. ſhall continue to be Parſon of 
Dale ſo long; theſe and ſuch like Leaſes are good. But if A. makes a Leaſe to B. for ſo 
many Years as A. and B. or either of them, ſhall live, not naming any certain Number 
of Years ; this cannot be a good Leaſe for Years. So if the Parſon of Dale makes a Leaſe 
of his Glebe for ſo many Years as he ſhall be Parſon there; this is not certain, neither can 
it be made fo by any Means. And yet if a Parſon ſhall make a Leaſe from three Years to 
Vor. I. | 8 © 8 three 
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three Years, ſo long as he ſhall be Parſon; this is a good Leaſe for ſix Years, if he continues 
Parſon ſo long, and for the Reſidue void for Incertainty; So if J make another a Leaſe of 


Land until he be promoted to a Benefice; this is go good Leaſe for Years, but void for In- 


certainty. Co. Lit. 45. Plow. 27. 


If I have a Rent-charge of twenty Pounds per Annum, and let it to another until he has 


levied a hundred Pounds; this is a good Leaſe for five Years. But if I have a Piece of 


Land of the Value of twenty Pounds per Annum, and I make a Leaſe of it to another until he 


ſhall levy out of the Profits thereof a hundred Pounds; this is no good L 


void for Incertainty. 6 Cp. 35. 14 H. 8. 10. Plow, 294, 155 
If 4. makes a Leaſe to B. for ninety-nine Years, to begin after the Death of A. on Con- 


eaſe for Years, but 


dition to be avoided upon the doing of divers Acts by others; and after makes another Leaſe 


of the Land, Habendum after the Determination or Redemption of the former Leaſe; this is 
a good Leaſe, and certain enough. Per Juſtice Bridgman, CER | 

Bout if a Leaſe be made to A. for %ighty Years, if he lives ſo long, and if he dies within the 
faid Term, or aliens the Premiſſes, that then his Eſtate ſpall ceaſe ;, and then he does further by 
the ſame Deed grant and let ihe Premiſſes for ſo many Years as ſhall then remain unexpired after 
ihe Death of A. or Alienation to B. for the Reſidue of the ſaid Term of eighty Years, if he ſhall 
live ſo long; in this Caſe the Leaſe to B. is void; for after the Death of A. the Term is at an 
End; but if he fays for the Refidue of the eighty Years, it is otherwiſe. 4 Co. 153. Dyer 233. 


If A. makes a Leaſe of Land to B. for ſo many Years as B. has in the Manor of Dale, and 


B has then a Leaſe for ten Years of the Manor of Dale; this is a good Leaſe for ten Years. 
But if J. makes a Leaſe of Land until B. upon an Execution ſball be ſatisfied the Duty for which 
the Execution is ſued ; this Leaſe is void for Incertainty. And if aL.eaſe be made during 
the Minority of J. S. or until J. S. ſhall come to the Age of twenty-one Years; theſe are good 
Leaſes; and if F. S. dies before he comes to his full Age, the Leaſe is ended. But if a Leaſe 


be made to another until a Child that now is in it's Mother's Belly ſhall come to the Age of 
twenty-one Tears; this Leaſe is not good. And if a Leaſe be made for ſo many Years as 


J. S. ſhall name; in this Cafe if J. S. names a certain Number of Years in the Life-time of 


the Party Leſſor, this is a good Leaſe. But if a Leaſe be made for ſo many Years as the 


Executor of the Leſſor or Leſſee ſhall} name; this Leaſe is void, Plow. 273, 522, 523. 
F. N. B. 5. N. 14 H. 8. 11. 6 Co. 35. : | | EEE | 

But here obſerve, That in ail theſe Caſes of incertain Leaſes made with ſuch Limitations 
as aforeſaid, as until fuch a Thing be done, or ſo long as ſuch a Thing continues, &c. that 
if Livery of Seiſin be made upon them, they may be good Leaſes for Life, determinable on 
theſe Contingents although they be no good Leaſes for Years. Plow. 27. 6 Co. 35. 

And in ſome ſpecial Caſes a Leaſe may be good notwithſtanding ſome Incertainty in the 
Continuance of it; for a Leaſe may ceaſe for a Time, and revive again; as if Tenant in Tail 


makes a Leaſe for Years, _— twenty Shillings, and after takes a Wife and dies without 


Iſſue; in this Caſe as to him in Reverſion the Leaſe is meerly void; but if he endows the 


Wife of the Tenant in Tail of the Land, as to the Wife, it is revived again. So if Tenant 


in Tail makes a Leaſe for Life or Years rendring Rent, and dies without Iſſue, his Wife en- 
ſcint with a Son, and he in Reverſion enters; in this Caſe as againſt him the Leaſe is void; 
but aiter the Son is born, the Leaſe is good again if it be within the Statute. So if Tenant 
in Fee-ſimple takes a Wife, and then makes a Leaſe for Years, and dies; the Wife is en- 
dowed; in this Caſe he ſhall avoid the Leaſe, but after her Deceaſe the Leaſe ſhall be in Force 


again, Co. Lit. 46. 10 E. 3. 26. | | | ; M's 
Antiently there were no Leaſes for Years but what were for ſhort Terms, which were little 


regarded; this was the Reaſon why if a real Action was brought againſt the Perſon who had 


the Freehold, and a Recovery was thereupon had, though by Covin, yet the Leſſee for 
Years, whoſe Eſtate was precedent to the Freehold, was bound by this Recovery, and could 
not falſify till the Statute 21 H. 8. c. 15. and therefore the Leaſes for Years uſually made 
being but ſhort, a Leaſe was preſumed to have a longer Continuance than any Term; and 
therefore a Deviſe of ſuch a Term after a Life was void. Will. 574, 575. | | 
A. poſſified for a long Term for Years, made a Leafe to B. for five Years, and covenanted 
for himſelf and his Executors to renew the Leaſe at the fame Rent, and on the fame Cove- 


nants, upon the Requeſt of B. within the Term; B. died within the Term, having laid out a 


conſiderable Sum in Improvements, and the Executors within the Term requeſted A. the 


Leffor to make a new Leaſe for fifty Years, at the old Rent. Lord Chancellor decreed Leſſor 


to renew, but not for ſo long as was requeſted, but for twenty-one Years, that being the 


uſual Term for leaſing. 2 Will. 196. 


Pd 


(L) Dy 


a 
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| Ch. 6:6. 11. x : Leaſes. 


(J) Of Forfeiture by Leſſees. 
: H ERE Man makes a Leaſe for Life or Years, upon a Condition of Re-entry fot 


a Forfeiture, or that the Leaſe ſhall be void if the Leſſee aſſigns or aliens it without 


Licence; and afterwards the Leſſee aſſigns it without Licence; this is a Forfeiture z and ſuch 
a Forfeiture againſt which this Court cannot relieve, becauſe it is unknown what ſhall be the 
Meaſure of the Damages; for the Court never relieves but in ſuch Caſes where it can give 
ſome Compenſation in Damages, and where there is ſome Rule to be the Meaſure of ſueh 
Damages, to avoid being arbitrary. 8, 9 Mod. 113. 


(M) here 4 Leaſe for Life or Years ſhall be void ipſo facto by the Death of the 
| Lejjor, or by other Means, or not, but voidable by Entry, &c. and how. 


1 EASES for Lives or Years are of three Natures ; ſome are good in Law, ſome avoids 

able by Entry, and ſome void without Eni. | | 

Of ſuch as are goed in Law, ſome are good at the Common Law; as Leaſes made by Tenant 
in Fee; ſimple, notwithſtanding they be for longer Time than three Lives or twenty-one Years 
ſome by Act of Parliament, as Leaſes made by Tenant in Tail, Leaſes made by a Biſhop 
ſciſed in Fee in the Right of his Church alone without the Chapter, Leaſes made by a Man 
ſeiſed in Fee- ſimple or Fee-tail of Land in the Right of his Wife, together with his Wife, for 
twenty-one Years or three Lives, according to the Statutes. | 

And of ſuch Leaſes as are void alſo, ſome are void at the Common Law, and that ſome- 
times in præſenti, as in the Caſes before of Leaſes for Years that have no Certainty in them, 
or Leaſes for Lives made without Livery of Seiſin, and the like. And ſome are void in fu- 


| turo; as if a Tenant in Tail makes a Leaſe for Years, warranted or not warranted by the Sta- 


tute, and after dies without Iſſue; this Leaſe is void as to him in Reverſion or Remainder : 
Ceſſante ſtatu primitivo ceſſat derivativus. So if a Prebend, Parſon or Vicar, makes a Leaſe 
| for Years not warranted by the Statutes; this is void by the Death of the Leſſor, and the 


Succeſſor needs not make any Entry or Claim to avoid it. So if a Tenant for Life makes a 


Leaſe for Years, and after dies; in this Caſe the Leaſe for Years is void ; and therefore in all 
| theſe and ſuch like Caſes no Acceptance of Rent after will affirm ſuch Leaſes. But other- 
wiſe it is in Caſes of Leaſes for Years made by Biſhops, although they be confirmed 
by Dean and Chapter; and of Leaſes made by Deans and Chapters, or Tenant in Tail, as to 
their Succeſſors and Iſſues, when the Leaſes are not warranted by the Statutes : And other- 
wile it is alſo in the Caſes of Leaſes for Life made by theſe or any of the former Leſſors; for 
in all Caſes of Leaſes for Life it muſt be avoided by Entry, &c. and therefore ſuch Leaſes 
are not void but voidable, viz. the Leaſes of Biſhops and Deans after their Death by their Suc- 
ceſſors, by the Statute Law; and the Leaſes of Tenants in Tail by their Iſſues after their 
Death by the Common Law. And in theſe and ſuch like Cafes the Acceptance of the Rent 


by the Iſſue or Succeſſor will make gocd the Leaſe at leaſt for their Time. Co. Lit. 45. 


7 Co. 39, 65. PF Co. 8. 


If a Leaſe be made for Years, on Condition that upon ſuch a Contingent it ſhall be void; 


m this Caſe ſo ſoon as the Thing happens the Leaſe is void zpſo facto without any Re- entry, 


Sc. But if a Leaſe for Life be made on ſuch a Condition; in this Caſe the Leſſor muſt enter, 
Sc. before the Leaſe will be void. 3 Co. 65, | 


(N) What ſball be faid 4 goed Leaſe at Will, or not. 


F one makes a Leaſe to another during the Will and Pleafure of him that lets, of him 


that takes, or both, (for ſo in Effect is every Leafe at Will); this is a good Leaſe at 


Will. So if one makes a Feoffment in Fee, or Leaſe for Life, Sc. and does not make Li- 


very of Sciſin, and fo perfect the Eſtate, the Feoffee or Leſſee has only an Eſtate at Will. 

Bur if a Bargain and Sale be made of Land, and the ſame is void, or a Corporation grants 

Land, and the Grant is void; by this there is no Leaſe at Will made. 14 H. 8. 12. Co. 
Lit. 55, 56s 270. 55 e 


(O) Of Repairs, &c. by Leſſees. 


A Leaſe was made for a long Term of Years, and in the Leaſe there was a Covenant that 
LA the Leſſce ſhould repair; the Leſſee makes an Under-Leaſe to F. S. who is in Poſ- 
feſſion; the Under-Leffee is not bound by this Covenant in Equity, there being no Aſſign- 
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ment of the Term; but the proper Remedy is againſt the firſt Leſſee and his Executors, c. 
If a Man makes a Leaſe rendring Rent, and the Leſſee aſſigns to an inſolvent Perfon, the 
Leſſee in Equity ſhall be lyable to pay the Rent. 1 Vern. 87, 88. 5 | 

If a Leſſee for a long Term of Years covenants to lay out 2007. upon the Premiſſes with- 
in the firſt ten Years, and lays out but 30 J. and after thirty Years of the Leaſe are expired, 
the Leſſor brings an Action of Covenant, and recovers 150 J. Damages; Equity will neither 
relieve againſt the Damage, nor decree the Money to be now laid out in Improvements ; for 
per Lord Chancellor, though the Damage ſeems exceſſive, yet the Jury were proper Judges; 
and to decree it to be laid out now the Leaſe is almoſt expired, is not proper; for it 
is probable the Lefſee would not be ſo careful in laying it out in laſting Improvements, as 
he would be were it laid out at firſt. 1 Vern. 316, 317. | 

The Plaintiff let a Farm to the Defendant by Leaſe at an annual Rent, and the Defendant 
covenanted among other Things, not to plough any of the Paſture Land; and if he did 
plough up any Part of it, that he would pay after the Rate of twenty Shillings per Acre per 
Annum : But the Defendant ploughing up ſome of the Paſture, an Injunction was moved for. 
The Court would not grant any Injunction ; and declared, if the Defendant was Plaintiff to 
be relieved againſt paying twenty Shillings an Acre for Ploughing, they would not relieve 
him. 2 Vern. 119. | | 5 

Long building Leaſes of Infants Eſtates, where for there Benefit, have been often decreed 


by the Court of Chancery. Bid. 225. | 


(P) Of Wafte committed by Leſſees. 


A Leſſee for Years without Impeachment of Waſte, Remainder to the Biſhop of London, 
5 upon a Bill brought by the Biſhop, was injoined from digging the Ground for Brick. 
Will. 527. | hes EE en 

Leſſee for Years, without Waſte, cannot pull down an Houſe, or the Trees that are a De- 
fence or Ornament to the Houſe, but may open Mines. Will. 528. | 


SECT. XII. 
Of Releaſes. 


(A) 4 Releaſe what, and Releaſor and Releaſee who, 
a Man has 


A Releaſe (Relaxatio) is the giving or diſcharging of the Right or Action which 
or may have or claim againſt another Man, or that which is his. 

Or it is the Conveyance of a Man's Intereſt or Right which he has unto a Thing to another 
that has the Poſſeſſion thereof, or ſome Eſtate therein. Terms de la Ley v. Releaſe. Noy's 
Max. 74. Weſt's Symb. Part 2. F. 466. | . 

He who makes the Releaſe is ſometimes called the Releaſor, and he to whom it is made 


the Releaſee. 
(B) Kinds of Releaſes, 


HERE are two Kinds of Releaſes, viz. expreſſed and implied. _ 

A Releaſe expreſſed or in Deed, is a purpoſed Releaſe, when the Act done, or Deed 
made, is intended a Releaſe ; and this is always made by Writing; and then it is defined by 
ſome to be an Inſtrument whereby Eſtates, Rights, Titles, Actions and other Things are 
ſometimes extinguiſhed, ſometimes transferred, ſometimes abridged, and ſometimes inlar- 
ged, which is after this Manner: Know, &c. that I A. of B. bave remiſed, releaſed, and 
wholly of me [or for me] and my Heirs, quit-claim'd to C. of D. all the Right, Title and Claim 
which ] have bad, I have, or in what Manner ſoever I may for the future have of and in one 


Meſſuage with the Appurtenances in F. &c. | | 
A Releaſe implied or in Law, is when the Law by Intendment and Conſtruction, and by 


way of Conſequence makes a Releaſe of an Act done to another Purpoſe. And this is ſome- 
times by Writing, ſometimes without Writing. | | 

Theſe Releaſes alſo are fometimes of a bare and naked Right, and ſometimes of a Right 
accompanied with ſome Eſtate or Intereſt, and ſometimes they are of Actions Real, or in 
Lands or Tenements, and ſometimes of Actions Perſonal, of or in Goods or Chattels, and 
ſometimes of Actions mix'd, partly in the Realty, and partly in the Perſonalty. Co. Lit. 


264, 265, | 5 
| And 


5 R ö 0" 
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alſo it is in Caſe of a Statute Merchant, one is not bound to pay the Money thereupon be 


againſt other Perſons by way of Mitter le Droit. 


——— — — — — 


—— 


And a Releaſe may either be made by Deed Poll or Indenture ; and it needs no other Exe- 
cution than Sealing and Delivery, and will operate without any Conſideration. _ 


An Acquittance is a Sort of a Releaſe, and is a Diſcharge in Writing or by Bill of a Sum — | 
| what, 


of Money, or other Duty, which ought to be paid or done; as, 

If one be bound to pay Money on an Obligation, or Rent reſerved upon a Leaſe, or the 
like, and the Party to whom the Money or Duty ſhall be paid or done, upon the Receipt 
thereof, or upon ſome other Agreement between them, makes a Writing under his Hand 


witneſſing that he is paid, or otherwiſe contented, and therefore doth acquit and diſcharge 


him of the ſame; this is ſuch a Diſcharge and Bar in the Law that he cannot demand and re- 
cover the ſame again; contrary thereto, if the Acquittance be ſhewed. Terms de la Ley, verb. 
Acquittance. Dyer 5. © | DES, | | | 
An Acquittance is only an Evidence or Proof of Payment, but not pleadable becauſe no 
Del. | | | | : | 5 


The Obligor is not bound to pay Money upon a ſingle Bond unleſs the Obligee makes to where a Man 
him an Acquittance or Releaſe: Nor is he bound to pay it before he has the Acquittance. is not bound 


And in this Caſe the Obligor may compel the Obligee to make him an Acquittance. And fo 2 3 | 
witnout an 


Acquittance. 


fore he has the Acquittance or Releaſe of the Plaintiff. But otherwiſe it is in Caſe of an Ob- 

ligation with a Condition, for there a Man may aver Payment. 22 Ed. 4.6. 41 Ed, 3. 25. 

1 H. 7.15. 22 Ed. 4.6. Bro. Debt 43. Oblig. 10. | | OE... 
But now by the Stat. 3 & 4 Ann. c. 16. If an Action of Debt be brought upon a ſingle 


Bill, if the Defendant has paid the Money due upon ſuch a Bill, ſuch Payment may be plead- 
ed in Bar of the Action upon ſuch Bill. 8 f 


() What flall be ſaid a Releaſe in Law or not, and how. 


. 1 F there be Lord and Tenant, and the Lord purchaſes the Tenancy ; by this Means the 


1 Services are releaſed and extinct in Law. | 5 
And if the Lord diſſeiſes his Tenant, and makes a Feoffment in Fee by Deed or without 
Deed ; this is a Releaſe in Law of the Seigniory. Co. Lit. 264. 3 | 


If a Diſſeiſee diſſeiſes the Heir of the Diſſeiſor, and makes a Feoffment with or without a 


| Deed; this is a Releaſe in Fee in Law of the Right. And if he makes a Leaſe for Life, this 
is a Releaſe in Law of the Right, ſo long as the Leaſe doth laſt. id. 


If a Creditor, as an Obligee, or the like, makes a Debtor, as the Obligor, c: his Exe- 
cutor; by this Means the Action is releaſed by Act of Law, and yet the Duty remains till ; 


for the Executor may retain ſo much of the Goods of the Teſtator. And if the Creditor be 


a Woman, and ſhe marries with the Debtor ; by this the Debt is releaſed in Law. And if 


there be two Obligees or Debtees, and one of them being a Woman, is married to the Obli- 


gor ; this is a Releaſe in Law of the Debt, although the Creditor be an Infant. Co. Lit. 264. 


8 Ed. 4. 3. 21 Ed. 4. 2. 


But if there be a Woman Executrix to the Debtee, and ſhe takes the Debtor to Huſband 


this is no Releaſe in Law. Mich. 30 & 31 Eliz. B. R. adjudged.. 


And if an Obligor be made an Adminiſtrator of the Goods and Chattels of the Obligee; 
this is no Releaſe in Law, 8 Co. 136. | » | DD 88 


D) _ 3 _ d Operation of a Releaſe in general. 


| A Releaſe is much of the Nature of a Confirmation ; for in moſt Things they agree and 


produce the like Effects. „ | 
It is therefore ſaid ſometimes to enure by way of Mitier le Eſtate, i. e. by way of giving or 
transferring, or Inlargement of an Eſtate or Intereſt, and ſo gives ſome new Intereſt or Eſtate 


to him to whom it is made. 


And ſometimes it is ſaid to enure by way of Mitter le Droit only, by way of giving, tranſ- 
ferring and diſcharging of a Right, Title or Entry unto him to whom it is made. 

And ſo it ſometimes perfefs an Eſtate that was imperfect and defeaſible before, and enures 
by way of Entry and Feoffment. | 5 5 | 
And ſometimes it enures to make a conditional Eſtate ab/olute. | 

And ſometimes alſo it works and enures by way of Extinguiſhment or Diſcharge. 

And then alſo ſometimes it enures by way of Diſcharge or Extinguiſhment, as againſt all 


| Perſons, and fo as that whereof all Perſons may take Advantage. 


And ſometimes it enures only as a Diſcharge againſt ſome Perſons only, and as to or 
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Where a Will 


Releaſes. 


And ſome of theſe in Deed enure by way of Extinguiſhment, becauſe is to whom the Re- 
leaſe is made cannot have the Thing releaſed. 

And ſome of them have ſome Quality of ſuch Releaſcs, and are ſaid to enure by way of 
Extinguiſhment, but in Truth do not, for that he to whom the Releaſe is made may receive 
and take the Thing releaſed. 

And in ſome Caſes alſo a Releaſe like a Confirmation enures by way of Abridgment, 

But a Man cannot bar himſelf hereby of a Right that ſhall come to him hereafter. And 
therefore i it is held that theſe Words uſed in Releaſes [Que quoviſmeda in futuro babere potero] 


are to no 5 Co. Lit. 193, 273, 277. Co. 147. Lit. $. 606, 459, 465, 466. 
Though a Will cannot enure as a Releaſe, even ſuppoſing it to be ſealed and delivered, for 


ſhall not ope- want of its taking Effect in the Teſtator's Life-time, yet provided it. were expreſſed to be the 


rate as a Re- 
leaſe. 


Intention of the "Party that the Debt ſhould be diſcharged, the Will would operate accord- 
. ingly. Will. 85., Vide 2 Will. 332. where A. deviſed to B. the Debt which B. owed _ 


and. it was ſaid, could not operate in Piriciveſs as a Releaſe. 


(E) How bad after her Manner T hbings may be releaſed. 


F - the Charge or Duty Grows by Record, the Diſcharge and Releaſe thereof muſt be hs Re- 


cord alſo. 
And if it grows by Writing, the Diſcharge and Releaſe muſt be by Writing alſo. Nibil eff 


magis ration conſentaneum quam eodem modo quodgue diſſolvere quo conflatum eſt. 
And therefore a Duty growing by a verbal Agreement may in ſome Caſes be releaked by 


Words without Writing. 
But regularly Lands and Tenements cannot be given, nor Rights and Titles to Lands, 


and Actions be diſcharged by Releaſe without a Deed in Writing. A Releaſe that enures 
by way of Miter le Eſtate, Mitter le Droit, or Extinguiſhment, may be made upon Condition, 

or with a Defeaſance, ſo as the Condition or Defeaſance be contained in the Releaſe, or deli- 

vered at the ſame Time with it: For no Defeaſance made after can avoid the Force of a Re- 


leaſe made before. And yet a Releaſe may be delivered as an Eſcrow, and ſo the Force of 
it may be ſuſpended for a Time. But a Releaſe of a Condition may not be made upon a 
Condition. Nor may a Releaſe of a Chattel be upon a Condition ſubſequent, but it may be 


ow a Condition precedent. ©. Lit. 274. Perk. F. 7B. Lit. 467. Co. 111. 21 H. 


Tk And therefore if a Man releafes a Debt to another upon Condition that the Releaſor may 
have ſuch a Debt owing from a third Perſon to the Releaſee; this a good Condition. Paſ. 
9 Car. B. R. Barkley and Perk's Caſe. Rot. 262. 

A Releaſe of all Actions may be made until a Time paſt, as ; until the firſt of May laſt, or 
until the Day of the Date of the Releaſe: And this will diſcharge all Actions till then, and 
none after. But a Releaſe cannot be made of a Right or Action for a Part of an Eſtate, or 
for a Time only, or for one Year, or until Michaelmas next, or the like; for a Releaſe of 
ſuch a Thing for one Day, or for one Hour, is a Releaſe of it for ever. And yet a Man 
may releaſe his Right in a Part of the Land. And therefore if a Man be diſſeiſed of two 
Acres, he may releaſe his Right in one of them, and enter into the other Acre. Dyer 307. 
21 H. 7.24, Co. Lit. 274. "Tit, §. 467. . 

Alſo a Releaſe in the Nature of an Acquittance may be of Part of a Debt. And therefore 
if one be bound in an Obligation of 400 /. to pay 2007; at Michaelmas, and at Chriſtmas, af- 


ter the Obligee by his Deed releaſes 390 7. Parcel of the ſaid 400 J. this is a good Releaſe for 


ſo much and no more. N Fa. 9 Car. B. R. Barkley and Perks Caſe. 


(F) What Things may be 7 eleaſed. or ret. 


1 AN Ds, Tenements and Hereditaments themſelves may be given and transferred by 
— way of Releaſe, and all Rights and Titles to Lands may be given, barred and diſcharged 
by Releaſe, and fo alſo may Rights and Titles to Goods and Chattels. 

Alſo all Actions real, perſonal and mix'd, may be given, diſcharged or extinct by Re- 


leaſe z; for howſoever Rights and Titles of Entry cannot be granted by Act of the Party, nor 


any Action may be granted from one Man to another by the Act of the Law or the TOs yet 


all theſe may be releaſed to the Terre-tenant, 
And a Right to a Freehold or Inheritance, Seigniory or Rent in præſenti or futuro, why! be 


releaſed five Manner of ) z and the firſt three Ways without any Privity at all, 


3 | | 
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Fit, To the Tenant of the F N in Deed or in Law. 
Secondly, To him in the Remainder, 
Thirdly, To him in Reverſion. 


The other two Ways in reſpect of Privity without any Eſtate or Right, as by Demandant 


to Vouchee, Donor to Donee, after the Donee has diſcontinued, 10 Co. 48. Co. Lit. 268, 
269, 266. 
Alſo Conditions annexed to Estates, Powers of Revocation of Utes: Warranties, Covenants, 


Tenures, Services, Rents, Commons, and other Profits to be taken out of Lands, may be diſ- 


charged, extinguiſhed and determined by Releaſe to the Tenant of the Land, c. Bro. Re- 


leaſe in toto. 


Alſo Poſſibilities of Land, Ec. if they be near and common Poſſibilities, although they be 
not grantable over to another Perſon, yet they may be releaſed to him that has the preſent 


Eſtate of the Land. And therefore if a Man poſſeſſed of a Term deviſes it to A. for Life, 
the Remainder to B. and his Heirs Male during the Term ; in this Caſe although B. may not 


grant his Intereſt over, yet he may releaſe it to 4. And if A. deviſes to B. 20 l. when he 
comes to the Age of twenty-four Years, and dies, B. after he is of the Age of twenty-one 


Tears may releaſe this Legacy. 10 Co. 47,51, 52. 5 Co. 70, 71. Co. Lit. 265. Lit. F. 


446. Co. 111, 113, 174. Her 37. 
So a Covenant to do a future Act may be releaſed before it be broken. And it ſeems alſo 


the Conuſee of a Statute or Recogniſance may releaſe to a Feoffee of Part of the Land, and 


ſo bar himſelf of the Execution of that Land. And if I mn to F. S. that if he does ſuch a 
Thing he ſhall have an Annuity of 20 J. during Life; 7. S. may releaſe this before the Con- 


dition be performed. | 
And if I make a Feoffment to J. S. to divers Uſes with Power to revoke i it, I may releaſe 


this Power to one that has an Eſtate of Freehold in Poſſeſſion, Reverſion or Remainder in the 
Land. And yet if I make a Feoftment to J. S. with Proviſo, that if B. revokes, that the 
Uſes ſhall ceaſe; in this Caſe B. cannot releaſe this Power. And a remote Poſſibility that is 


5 altogether incertain cannot be releaſed. And therefore if the Son of the Diſſeiſee releaſes to 
the Diſſeiſor in the Life-time of his Father, this Releaſe is void. And ſo if the Conuſee of a 
Statute releaſes his Right to the Land of the Conuſor before Execution; this Releaſe is void. 


And ſo if a Plaintiff releaſes to a Bail in the King's Bench before Judgment given, this Re- 


| leaſe is void. So if one promiſes to pay me 10/7. upon the Surrender of my Land to him, 


and that if he ſells it for above 5017. that then he ſhall pay me 10/7. more, and I releaſe this to 
him before he does fell it, and before I do ſurrender ; in this Caſe this does not releaſe the 
ſecond Promiſe, becauſe it is not releaſable. Adjudged Tr. 14 Fac. B. R. 


Alſo Debts, Legacies, and other Duties may be releaſed and diſcharged thereby, before or 
after they become due. And therefore a Rent or Annuity may be releaſed before the Day 
of Payment, and fo alſo may a Debt due by Obligation: Judgments, Executions, ms 


niſances, and che like, by apt Words may be diſcharged by Releaſe. 


(8). 7 bings r equifit te in Releaſes of Lands and Tn in . 


N every good Releaſe in Deed, how ſoever it enures, theſe Things are requiſite : 


Firſt, That there be good Releaſor and a good Releaſee, and a Thing to be releaſed. | 
| Secondly, That the Deed be well ſealed, delivered, &c. 


(H) Things LN in Releaſes that enure by way of enlarging Eſtates. 
Firſt, In reſpełt of the Eftate of the Releafor. 
F a Releaſe tends cad enures by way of Enlargement of an Eſtate, then theſe Things are 


further required to make the Releaſe good. 
Firſt, He that makes the Releaſe muſt have ſuch an Eſtate in himſelf, as out of which 


ſuch an Eſtate may be derived and granted to the Releaſee as is intended by the Releaſe: As 
if he has the Reverſion in Fee of Lands, he may releaſe to a Tenant for Years, and thereby 


increaſe his Eſtate to an Eſtate for Life or in Tail, or he may paſs his whole Fee-ſimple by 
the Releaſe. Dyer 251. 


But if there be a Leſſee for Years rendring Rent, and the Reverſion is granted for Life, 


the Remainder over in Fee, and the Grantee of the Reverſion releaſes all his Right to him 


in Remainder, and then he in the Remainder grants the Reverſion, and the Tenant for Life 


_ releaſes to the. Grantee alſo; in this Caſe n theſe Releaſes are © void, and cannot enure as 


Releaſes ; 
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Releaſes ; however it may be if they have Words of Surrender in chem, they my enure as 
Surrenders. Per Juſtice Jones, 5 Car. Dyer idem. 

So if there be Leſſee for Years, the Remainder in Tail, the ane in Fee: and the 
Leſſee for Years being a Woman, marries with him in the Remainder in Fee, and he in Re- 
mainder in Tail releaſes to him in Remainder in Fee; this is a void Releaſe. So if Tenant 
for Life releaſes to him in Remainder in Fee or in Tail; this is void, and cannot enure as a 
Releaſe. So if there be Tenant for Life, the Remainder i in Tail, the Remainder i in Fee, and 
he in Remainder in Fee releaſes to the Tenant for Life; this will not increaſe his Eftate. And 
if the Tenant in Tail in this Caſe releaſes to the Tenant for Life, his Eſtate ſhall be no longer 
increaſed hereby than for the Life of the Tenant in Tail. Butler's Caſe, Trin. 5 N B. K. 


Lit. F. 598. Plow. 556. Co. Lit. 345. 
Secondly, In reſpels of the Eftate of bim to whom the Releaſe i made. 


He to whom the Releaſe is made muſt have ſome Eſtate in Poſſeſſion in Deed or in Law: 
or in Reverſion in Deed, in his own or another's Right, of the-Lands whereof the Releaſe is 
made to be as a Foundation for the Releaſe to ſtand upon; for a Releaſe which muſt enure 


to enlarge an Eſtate, cannot work without a Poſſeſſion joined with an Eſtate. And therefore 
the Releaſee muſt be Leſſee for Life, Years or Tenant by Statute Merchant, Staple, or Ele- 


git, that holds the Land over for the Value, or at leaſt he muſt be Tenant at will. And 
therefore if a Man lets his Land to another for Term of Years, to begin preſently, and after 
the Leſſor or his Heir releaſes to the Leſſee (after his Entry, and being in Poſſeſſion) all his 
Right in the Land; this is good to enlarge the Eſtate according to the Time ſet down in 
the Releaſe : But if the Releaſe be before the Term begins, or after the Term begins, and 
before the Leſſce has entered, (howſoever if any Rent be reſerved on the Leaſe, it may enure 

and be good to extinguiſh that Rent), yet it is not good to enlarge the Eſtate. And yet if a 
Tenant for twenty Years in Poſſeſſion makes a Leaſe to B. for ten Years, and B. enters, and 
he in the Reverſion releaſes to the firſt Leſſee for Years; this is a good Releaſe to enlarge 
the Eſtate. So if a Man makes a Leaſe for Years, the Remainder for Life or Years, and 


the firſt Leſſee enters; in this Caſe a Releaſe to him in Remainder is good to enlarge the 


Eſtate. So if I grant the Reverſion of my Tenant for Life to another for Life, and after re- 
leaſe to him and his Heirs ; this is a good Releaſe to enlarge the Eſtate, Co. Lit. 270, 27 3, 


265. Lit. 5. 459. Plow. 423. Dyer 4. 15H. 7. 14. 


So if a Man makes a Leaſe for Life or Years to a Feme Sole, and ſhe takes a Huſband, 
and he in the Reverſion releaſes to the Huſband and his Heirs; this is a good Releaſe to en- 
large the Eſtate according to the Words of the Releaſe, But if the Caſe be ſo, that a Man 
had an Eſtate in Poſſeſſion of Land, and he be now out of the Poſſeſſion of it, and has but 
a Right only to it; or if he has a Poſſeſſion only and no Eſtate, or if he has neither Eſtate 
nor Poſſeſſion; in theſe Caſes a Releaſe made to ſuch a one will not avail to enlarge his Eſtate. 
Co. Lit. 2 

And ore! if a Man makes a Leaſe for Life, the Remainder for Life, and the firſt 
Leſſee dies, and the Leſſor releaſes to him in Remainder for Life before his Entry; this is 
a good Releaſe to enlarge his Eſtate, for he has an Eſtate of Freehold in Law, . ol 
Enlargement by Releaſe before Entry. Co. Lit. 270. 

But if there be a Leſſee for Life, the Nami for Life, the Remainder in Tail, the 
Remainder in Fee, and the Leſſee for Life is diſſeiſed, and during the Poſſeſſion of the Dil- 
ſeiſor he that has Right releaſes to one of them in the Rernainder z this is void. Lit. §. 451, 

So if Lands be given in Tail, or leaſed for Life, and the Donee or Leſſee is diffeiſed, 


and during the Poſſeſſion of the Diſſeiſor the Donor or Leſſor releaſes all his Right to the 


Donee or Leſſee; this is void, and will not enlarge his Eſtate ; however if there be any Rent 
reſerved on the Eſtate, it will extinguiſh the Rent. Lit. 455, 456. 

So it the Tenant by the Curteſy grants over his Eſtate, and after he in Reverſion releaſes 
to the Tenant by the Curteſy ; in this Caſe his Releaſe is void, and will not enlarge his 
Eſtate. So if an Infant makes a Leaſe for Life, and the Leſſee grants the Eſtate over with 
Warranty, and the Infant at full Age brings a Dum fuit infra ætatem, and the Tenant 
vouches the Grantor, who enters into the Warranty, and the Demandant being the Infant, 
releaſes to him and his Heirs ; this will not enlarge his Eſtate ; for in Truth he had no Ellate : 
before, and that which is not cannot be enlarged. Co. Lit. 273. 

And if a Leſſee for Life or Years releaſes to him in Remainder or e this can- 
not be good as a Releaſe; however if there be apt Words, it may amount to a Surrender. 
Dyer 231. | 
And if a Man has only an n Occupation of Land as Tenant at Sufferance, as when a Leſſee 


tor Years holds over his Term, or the like, no Releale to him Can mr any Enlargement 
| 5 of I 
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ol Eſtate; for although he has a Poſſeſſion, yet he has no Eſtate, a de in this Caſe. 


there is 25 Privity, which is the third Thing required in — Releaſes. Co. Lit. 271, 
Lia. * 4 I | OE TE 


Thirdly, In Reſpef? of Privity.. 


As in all theſe Caſes that enure by way of Increaſe or Paſſing an Eſtate, there muſt be 
ſome Eſtate in the Releaſor and the Releaſee; ſo there muſt be ſome Privity in Eſtate be- 
' tween them at the Time of the Releaſe made, for an Eſtate without Privity is not ſufficient. 


And therefore it muſt be between Donor and Donee, Leſſor and Leſſee, and the like, as in 


the Caſes before, between him in the Reverſion and the Leſſee for Life or Years, Tenant by 
Statute Merchant or Raple, or by Elegit, that keeps the Land for the Value. Co. Lit. 296. 
LA 

And if Tenant for Life leafes for Years, and he in the Reverſion and the Tenant fie Life 
join together and releaſe to the Leſſee for Years ; this is a good Releaſe to enlarge the Eſtate. 
Plow. 541. 


So if he in Reverſion releaſes to the Huſband who hes an Eſtate i in the Right of his Wife 


only for Life or Years ; this is a good Releaſe. Co. Lit. 2 

So if Leſſee for Years makes a Leaſe of the Land but for Part of the Term, the Privity 
continues ſtill, and therefore a Releaſe to him is good to enlarge the Eſtate; But if he aſſigns 
cover all the Term, then the Privity is gone, and therefore a Releaſe made to him afterwards 
is void; and then a Releaſe made to the Aſſignee of the Term is good to enlarge the Eſtate, 


| Dyer 4. 3 Co. 22. 


"And if a Diſſeiſor makes a Leaſe for Life or Years, and after he and the Diſſeiſee join to- 
| gether to make a Releaſe to the Leſſee for Life or Years; this is a good Releaſe to enlarge 


the Eſtate. But if the Diſſeiſor in this Caſe makes a Leaſe for Life or Years, the Releaſe is 


void for want of Privity. Plow. 540. 14 H. 7.4. Lit. F. 518. 


And if there be Leſſee for Years, the Remainder for Life, and he 10 Reverſion releaſes to 


the Leſſee for Years, or him in Remainder for Life, and his Heirs, all his Right; this is a 
good Releaſe to work an Enlargement of Eſtate. So if one makes a Leaſe for Life, and 
grants the Reverſion for Life, and then the Leſſor releaſes to the Grantee of the Reverſion 


and his Heirs; this is a good Releaſe to enlarge the Eſtate of the Grantee, and here is Pri- 


vity enough. Co. Lit. 273, 
If A. be Tenant for Life, the Remaindet to A. in Fee, and A. dies, and his Heir reliates 
all his Right to B. being in Poſſeſſion; this is a good Releaſe, and gives the Fee ſimple. 
Bro. Releaſe 71. 


But if A. makes a Lease to B. for Life, and the Leſſee makes a Leaſe for Years, and after 


A. in the Life- time of the Tenant for Life makes a Releaſe to the Leſſee for Years ; this Re- 
leaſe is void, and will not enlarge his Eſtate for want of Privity. So if a Man makes a 

Leaſe for twenty Years, and the Leſſee makes a Leaſe for ten Years, and the firſt Leſſor re- 
leaſes to the ſecond Leſſee and his Heirs ; this Releaſe is void. So alſo if the Donee in Tail 
makes a Leaſe for his own Life, and the Donor releaſes to the Leſſee and his Heirs ; this Re- 
leaſe is void. So alſo if the Donee in Tail makes a Leaſe for his own Life, and after the 
Donor releaſes to the Donee and his Heirs ; this is not a good Releaſe. Co. Lit. 273. Lit. 
G. 316. | 

= Allo one Jointenant or Coparcener may releaſe to another, and thereby transfer all his 

Eſtate, and give the whole Intereſt unto his Companion; and this is a good Releaſe to paſs 

all his or her Part of the Land. And if there be three Jointenants in Fee, and they make a 


| Leaſe for Life, and after two of them releaſe all their Right in the Land to the third; this 


is a good Releaſe. So if one makes a Leaſe for Life to another, and after he grants the Re- 

verſion to ſeven, and the Tenant for Life attorns, and after four of the ſeven releaſe all their 

Right to the other three, and after one of the three releaſes to the other two; theſe are good 

| Releaſes. So if a Leaſe for Years be made to two, or to begin at a Day to come, a Releaſe by 

one of them to the other is good to give all the Term and all the Land to the Releaſee. But 

it ſeems one Tenant in Common cannot releaſe to another Tenant 1 in Common. Bro. n 
77. . 10 H. 4. 3. | 


F ourthly, In Reſpett of Wards whereby it is made. 


| Sufficient Words in Law are required in ſuch a Releaſe, not only to make a Releaſe, 
(which is required in all Releaſes) but alſo to raiſe and create a new Eſtate. Therefore obſerve, 
that all Releaſes (of whatever Kind ſoever) are commonly made by the Words remiſed, relea- 
' fed and quilted Claim, as being the w__ antient and — Words to this Purpoſe. And 
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Releaſes. 


amongſt theſe the Word Releaſe is the moſt effectual Word, as that which des che other 
two, and as that which is the proper and peculiar Word for this Kind of Conveyance. Co. 
Lit. 273, 401. 

Bur thee are other Words alſo by which a Releaſe may be made, as renounce, acquit, &c. 
and therefore it is held, that if one has common in another's Land, and he by Deed releaſes © 
it to him thus; I renounce my. Common, 8c. this is a good Releaſe. And if the Leſſor does 
but grant to his Leſſee for Life that he ſhall be diſcharged of the Rent, this is a good Releaſe 
of the Rent. And it is a Rule, That by what Words a Debt cr Duty may be created, by Words | 
of a contrary Signification it may be releaſed. And therefore if one acknowledges himſelf to be 
farisfied and dilcharged a Debt, this is a good Releaſe of the Debt. 9 H. 6. 35. Dyer 116. 
Lit. §. 544. Co. Lit. 264. Dyer 307. 9 Co. 52. 

And for Words to raiſe the Eſtate, it is uſual and moſt ſafe to ſpecify in the Deed what | 
Eſtate he to whom the Releaſe is made ſhall have; and in moſt Cafes this is needful : For 
it is generally true, that when a Releaſe enures by way of Englargement of Eſtate, no Inhe- 
ritance in Fee-fimple or Fee: tail can paſs without apt Words of Inheritance. And therefore 
if I make a Leaſe of Land to another for his Life, and after I releaſe to him all my Right 
without ſaying more in the Releaſe ; hereby his Eſtate is not enlarged. But if I releaſe to 
him and his Heirs, by this he has a Fee-fimple. And if I releaſe to him and the Heirs of 

his Body, by this he has an Eftate- tail. But where a Releaſe works by way of Mitter le 
Eſtate, then in ſome Caſes there need not any Words of Inheritance; and in Caſes where 
Releaſes are made between Jointenants and Coparceners, as where a joint Eftate is made to 
the Huſband and Wife, and a third Perſon and their Heirs, and the third Perſon releaſes all 
his Right to the Huſband alone, or the Wife alone. So if there be three Jointenants, and 
one of them releaſes to one of the other two; in all theſe and ſuch like Caſes there needs 
not any Limitation of the Eſtate, for the Releaſe i is uu without ie; Co, Dit 273. Ls. 


F. 465, 468, 469. 1 5 


(1) * requiſite in Releaſes of Lands and Tenements that only give, di diſcharge or 
extinguiſh any Right or Title of Lands. | 


Firſt, In Reſpect if the Eftate of the Releaſor. 


N every Lond Releaſe i in Deed that tends and enures to give, diſcharge or extinguiſh any 
1 or Title of Lands, it is alſo further requiſite, _ : 
Firſt, That he who makes it has at the Time of making the Releaſe ſome Right or Title 
to releaſe. As where one diſſeiſes me of Land, and I releafe to him all my Right in the 
Land ; this is a good Releaſe. So if one diſſeiſes my Tenant for Life, and I (being the next 
in Remainder or Reverſion in Fee) do releaſe to him that did make the Diſſeiſin; this is a 
good Releaſe. So if the Huſband makes a Leaſe for Life, and then takes a Wife and dies, 
and the Wife releaſes her Dower to him in Reverſion ; this is a good Releaſe. And ſo alſo 
if after the Marriage a Man makes a Leaſe for Life, the Remainder in Fee, and ſhe releaſes 
all her Right to him in Remainder in Fee, or to him in Reverſion; this is a good Releaſe, 


and will bar her for ever. Lit. F. 466. Co. Lit. 269. 5 Co. 70, 71. Co. 111. 8 Co. 151. 


And therefore if the Releaſor has only a Poſſibility of a Right, or a Right happens to 
come to him after the Releale ; this is not ſufficient to make the Releaſe good. : 
And therefore if the Father be diſſeiſed, and the Son before his Father's Death releaſes all | 
his Right to the Diſſeiſor, and after the F ather dieth, ſo that the Right doth deſcend ; this 
is no good Releaſe to bar the Releaſor of his Right. | 
So if there be Grandfather, Father and Son, and the F ather diſſeiſes the Grandfather, and 
makes a Feoffment, and the Son releaſes in the Life-time of his Father, and after the Father 


and Grandfather die; this Releaſe in this Caſe will not bar him. 


So if a Leaſe be made for Life, the Remainder to the right Heirs of 7. $. and the Leſſee 
is diſſeiſed, and the eldeſt Son of F. S. living his Father doth releaſe to the Diſſeiſor; this Re- 
leaſe is void. 

So if the Conuſee of a Statute, Fc. releaſes to the Conuſor all his Right in the Land, this 
is void, and he may ſue Execution after notwithſtanding. 

Or if the Releaſor have only a Power; this is not ſufficient to make a Releaſe good. 

And therefore if a Man by his Will deviſes that his Executors ſhall ſell his Land, and 
dieth, and the Executors releaſe all their Right and Title in the Land to their Heir this i is 


void. 


Secondly, 


vs 
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Secondly, In Reſpec of the Eſtate of bim to whom the Releaſe is made. 


* al Caſes of a Releaſe of a bare Right of a Freehold in Lands or Tenements, he to whom 
the Releaſe is made muſt at the Time of the Making thereof in any Caſe have the Freehold 
in Deed or in Law in Poſſeſſion, or ſome Eſtate in Remainder or Reverſion in Deed (and not 
in Right only) in Fee-fimple, Fee- tail, or for Life, of the Lands whereof the Releaſe is 


made: For Rights of Entry, and Actions, and the like, are not to be transferred to Stran- 


gers, but are thus to be releaſed, as ſuch Releaſes are good. 

As if the Diſſeiſee releaſes to the Diſſeiſor himſelf who hath the Freehold in Deed, or to 
the Heir of the Diſſciſor before his Entry, who hath the Freehold in Law, or to the Leſſee 

for Life of the Diſſeiſor; theſe Releaſes are good. 

So if a Diſſciſor makes a Leaſe to A. and his Heirs during the Life of B. and A. hen, and 
the Diſſeiſee releaſes to his Heir before his Entry; this is a good Releaſe. Co. Lit. 267. 

So if a Fine Sur conuſance de droit come ceo, Sc. or Sur conuſance de droit only (which is a 
Feoffment on Record) be levied ; or if Tenant for Life, by Agreement of him in the Rever- 


ſion, ſurrenders to him in the Reverſion; or if a Man do bargain and ſell his Land by Deed 
indented and inrolled; or Uſes are raiſed by Covenant on good Conſiderations; in all theſe 


Caſes the Conuſee, he in Reverſion, Bargainee, and Ceſtuy que Uſe, have a Freehold in Law 
in them before Entry. 

And therefore a Releaſe to them of the Right of the Land by him that hath it is good, and 
will bar the Releaſor. 


But otherwiſe it is in Caſes of Exchange, Partition, or upon Livery within the View; for 


in theſe Caſes no Releaſe is good until an actual Entry made, for till then they have neither 
| Freehold in Right nor Law. 


So if a Diſſeilor makes a Gift in Tail, or Leaſe for Life or Years of the Land, and keeps 
the Reverſion, and then the Diſſeiſee or his Heir releaſes to the Diſſeiſor all his Right; ; this 


is a good Releaſe to bar his Right for ever. 

So if the Heir of the Diſſeiſor be diſſeiſed, and the firſt Diſſeiſee do after releaſe to him all 
his Right; this is a good Releaſe to bar him. 

So if a Donee in Tail diſcontinues in Fee, and the Donor releaſes to the Diſcontinuee, and 
dies; this is a good Releaſe againſt the Donor. 

So if the Donee in Tail be diſſeiſed, and after the Dance: releaſes to the Donee all his 
Right; this is good: But in this Caſe nothing of the Reverſion will pals by the Releaſe, for 
the Donee had then nothing but a Right. | 

But if any Rent be reſer ved on the Eſtate-tail, the Rent is gone by the Releaſe. 

So if a Leaſe be made to one for Life rendring Rent, and the Leſſee is diſſciſed, and the 
Leſſor releaſes to the Releaſee.and his Heirs all his Right; in this Caſe although the Rent be 
extinct, yet nothing of the Right of the Reverſion doth paſs. 


And yet if a Woman that hath a Right of Dower releaſes to the Guardian in Chivalry; 


this is a good Releaſe, and her Right or Title of Dower is gone. 
But if a Diſſeiſor makes a Leaſe for Years, and the Diſſeiſce releaſes to the Leſſee for Years 
this Releaſe is void becauſe he hath no Freehold. 
But if he makes a Leaſe for Life, and the Diſſeiſee releaſes to the Leſſee for Life; z this is 
a good Relcaſle, 
So alſo a Releaſe to the Diſſeiſor after the Leaſe for Years made is good. 
And if Leſſee for Years. be ouſted, and he in the Reverſion diſſeiſed, and the Diſſeiſor 
makes a Leaſe for Years, and the frſt Leſſee releaſes to him; this is a good Releaſe. Lit. 
S8. 448, 449» 4559 456. Co. Lit. 265, 266, 275. 1 H. 6. 4. Dyer 302, 


Alſo in ſome Caſes a Releaſe made to one that hath neither Freehold in Deed nor Freehold 


in Law, is good when he hath an Eſtate in Reverſion or Remainder, as in the Caſe before, 


where the Releaſe is mage: by the Diſſeiſee to the Diſſeiſor after he hath made an Eſtate for 


Life. 


a Prayer of Aid, or Voucher upon a Warranty; this is good. 

And yet if it be before the Receipt or Entry into the Warranty, or it be by any other be- 
| des the Demandant, it is void. 

So if the Tenant in a real Action aliens, hanging the Præcipe quod reddat againſt him, 
and after Alienation the Plaintiff releaſes all his Right in the Land to him; this is a good 
Rcleafe. | 

So if a Diſſeiſor makes a Leaſe * Life, the Remainder to another for Life, the Rethaio- 
der to a third in Tail, the Remainder to a fourth in Fee, and the Diſſeiſee releaſes to either of 
them in Remainder ; this is a good Releaſe. 0 
„ „ ; ut 


So if the Demandant | in a real Action releaſe to the Tenant chat comes in by Receipt upon 
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But if in this Caſe Tenant for Life be diſſeiſed, and alter he that hath Right (the Poſſeſſion 
being in the Diſſeiſor) doth releaſe to either of them in Remainder; this i is a void Releaſe, | 


Lit. 5. 448, 449, 450, 431. 8 Co. 151. 


Fhirdly, In Reſpert of Privity 


But in all the Caſes of a Releaſe of a bare Right to him that hath the Eſtate of a Freehold 
in Deed or in Law, generally there needs no Privity to make the Releaſe good, as in 
the Caſes before of a Releaſe made to the Tenant for Life of the Diſſeiſor, and them that 
follow. | 
For if nt for Life makes a Leaſe to another for Life of the Leſſee, the Remainder 
over in Fee, and the firſt Leſſor releaſes all his Right to him to whom the Tenant made the 
Leaſe for Life; this is a good Releaſe and a perpetual Bar, although the Releaſe be not to 
him and his Heirs, And ſo it is in Caſe of a Reverſion. 

If Leſſee for Years be ouſted, and he in the Reverſion diſſeiſed, and the Diſſeiſor makes 
a Leaſe for Years, and the Leſſee that is ouſted doth releaſe to the Leſſee or the Diſſeiſor; 
this is a good Releaſe. 

And yet if the Diſſeiſee do releaſe to the Leſſee for Years of the Diſſeiſor; this is void. 

If Leſſee for a thouſand Years be ouſted by the Leſſor, and he makes a Leaſe for two 
Years, and the Leſſee for a thouſand Years releaſes unto him ; this is a good Releaſe. 

But if a Leſſor diſſeiſes his Leſſee for Life, and makes a Leaſe for a thouſand Years, and 
the Leſſee for Life releaſes to this Leſſee of a thouſand Years; this is void. Co. Lit. 275. 


Lit. F. 470, 471. 10 Co. 48. | 
If one be diſſeiſed, and after another doth diflciſe him, and the Diſſeiſee releaſes to the laſt 


Diſſeiſor; this is a good Releaſe. 

So if A. diſſeiſes B. who enfeoffeth C. with Warranty, who enfeoffeth D. with Warranty, 
and E. diſſciſeth D. to whom B. the firſt Diſſeiſee releaſeth; 3 this is 2 good Releaſe, and doth 
defeat all the mean Eſtates and Warranties. 

So if my Diſſeiſor leaſes for Life, and the Leſſee for Life aliens in Fee, and I releaſe to the 
Alienee all my Right, Sc. this is a good Releaſe, and will bar me of my Entry: But ifmy 
Entry be gone, as if I leaſe for Lite, and my Leſſee be diſſeiſed, and that Diſſeiſor is diſ- 
ſeiſed, and I releaſe to the ſecond Diſſciſor ; in this Caſe the firſt Diſſeiſor may enter upon 


the ſecond. 
So if my Diſſeiſor in the Caſe aforeſaid make a Leaſe for Life, and the Leſſee for Life 


makes a Feoffment to two, and I releaſe to one of the Feoffees; this is a yoo Releaſe, and 
will bar me and my Diſſeiſor alſo. 


So if Tenant for Life let the Land to another for the Life of the Leſſee, the Remainder to 
another in Fee, and the Leſſor releaſes to his Tenant for Life; this is a good Releaſe, Lit. 
§. 473, 470, 471, 478. Co. Lit. 277. 

If one that hath a Son within Age be diſſeiſed and die, and the Diſſeiſor die ſeiſed and the 
Land deſcend to his Heir, and a Stranger abate, to whom the Son when he comes of Age 


doth releaſe ; this is a good Releaſe. 


So if one be diſſeiſed by an Infant which doth alien in Fee, and the Alles PRA ſeiſed, 
and his Heir entereth, the Diſſeiſor being within Age, and the Diſſeiſee releaſes to the Heir 
of the Alienee; this is a good Releaſe. 

But where an Inheritance or an Eſtate for Life is releaſed to one that is but Tenant for 
Years ; the Releaſe is not good without Privity. 

And therefore if Tenant for Life or in Fee releaſes to the Leſſee for Years of his Diſſeiſor; ; 
this is not good. 

But the Releaſe of a Term of Years to the Leſſee for Years of him that doth eject him, is 
good enough without Privity, as in the Caſe before. 9 H. 6. 43. 10 Co. 48. 

But here note, that in Caſes of a void Releaſe of a Right to an Inheritance or Freehold, 
where there is a Warranty contained 1n the Deed, the bars may be good, and be uſed 
by way of Rebutter, although the Releaſe be void. 

As if the Son of the Diſſeiſee releaſes with Warranty i in the Life-time of his Father, or 
there be Grandfather, Father and Son, and the Father diſſeiſes the Grandfather, and makes 
a Leaſe with Warranty and dies; in both theſe Caſes, altnough the Son be not barred by the 


. 7 he is barred by the « HSE Co. Lit. 265. 


Fourthly, 


tt. 


ch. 6. IS. | Releaſes. 


 Fourthly, I» Reſped? of the Words whirely it is made. 


Such Words as will make a good Releaſe in the Caſes of Releaſes that enure by way of In- 
largement of Eſtate, will make a good Releaſe in theſe Caſes. 

And note, that this Kind of Releaſe is good without any Limitation or Specifying of the 
Eſtate ; for by a Releaſe of alt a Man's Right, without ſaying, To have and to hold to him 
and his Heirs, Fc. in all the Caſes before, he that makes the Releaſe is barred of his Right 
for ever; for if I be ſeiſed of an Eſtate in Fee by Wrong, and he that hath Right releaſes to 
me all his Right, although it be but for one Hour, yet this is a good Releafe for ever. 


(.) 07 Releaſes 'of other Things than Lands or Tenements, as Seigniories, Rents, 
| 5 Common, Debts, &c. | | 


Firſt, Of @ Seigniory, Rent-Service, Common, or the like. 


F there. be Lord and Fenant, and the Lord releaſes to the Tenant all his Right that be 
has in the Seigniory, or all his Right that he has in the Land, Cc. this is a good Releaſe 
to extinguiſh the Seigniory. And in this Caſe there need no Words of Inheritance or Limita- 
tion; for by Releaſe of all the Right in the Seigniory, the ſame is extinct for ever, without 
_ ſaying To bim and bis Heirs, And yet in this Caſe the Lord may by apt Words releaſe his 
Seigniory to the Tenant only in Tail or for Life, and it ſhall be good fo long. But if a 
Lord grants to his Tenant that he ſhall do his Suit to another Manor of the Lord's, or that 
the Tenant ſhall give him yearly 12 d. for his Suit; this Grant will not extinguiſh and de- 
termine the Services or Tenure. Lit. $. 480. Co. Lit. 280, 306. Perk. F. 70. 
If there be Lord and Tenant, and the Tenant be diſſeiſed, and after the Lord releaſes all 
his Right, Sc. to the Tenant : By this Releaſe the Service or Seigniory is extinct, for altho” 
a Right regularly cannot be releaſed to him that has but a bare Right, yet a Seigniory may 


be releaſed and extin& to him that has but a bare Right in the Land. But if the Tenant 


makes a Feoffment in Fee, and then the Lord releaſes all his Right, &c. to the Tenant ; 
this is not good to extinguiſh the Seigniory or Services, but it will diſcharge all the Arrear- 
ages. Lit. f. 457. 10 Co. 58. Co. Lit. 268. 


If a Rent-Charge, Common of Paſture, or any other Profit 2 be iſſuing out of my 
e, and will extinguiſh it : But 


Land, and he that has it releaſes it to me; this is a good Relea 
if I be difſeifed of the Land, and have but a Right at the Time of the Releafe made, the 
Releaſe is not good, as it is in the Cafe of a Rent-Service and a Seigniory : But if Lands be 

iven to me in Tail or for Life, rendring Rent, and I be diſſeiſed, and after the Donor re- 

eaſes to me all his Right in the Land; this is a good Releaſe, and fhall extinguiſh the Rent. 
So if in this Cafe where I am Tenant in Tail, and I make a Feoffment in Fee rendring Rent, 
and after I releaſe to the Feoffee; this is a good Releaſe, and hereby the Rent is extinct. 


And if two Coparceners be of a Rent, and one of them take the Terretenant to Huſband, and 


after either of them releaſes ; cheſe Releaſes will be good. Lit. F. 480, 336, 357- Co. Lit. 


273, 305. Lit. F. 455, 456. 3 5 
| fi — diſſeiſes me of Land, and then grants a Rent-Charge out of the Land, and I reciting 


the ſame, grant a Releaſe to the Grantee: This Releaſe it ſeems is good, and will bar me fo 
as after my Re- entry I ſhall not be able to avoid it. Lit. 5. 527. Co. Lit. 300. | 25 


Secondly, Of an Advowſon, 8c. 


| If wo have the Grant of the next Advowſon or Avoidance of a Church before it be void, 


one of them may releaſe to the other, but afterwards they cannot. 
Thirdly, Of 4 Condition. 


If 4. makes a Feoffment in Fee, Gift in Tail, Leaſe for Life or Years to B. on Condi- 
tion that upon ſuch a Contingent it ſhall be void: In this Caſe 4. may before Condition 
broken relcaſe all his Right in the Land, or releaſe the Condition to B. and this will be 
good to make the Eſtate abſolute, and to diſcharge the Condition. So if a Feoffee on Con- 
dition makes a Gift in Tail or Leaſe for Life, and after the Feoffor releaſes to the Donee 
or Leſſee; this is a good Releaſe to diſcharge the Condition. So if a Copyholder ſurrenders 
to the Uſe of another on Condition, and this is preſented to be without Condition, and 
. | 8 R | aber 


8a 
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after the Surrenderor releaſes to him to whoſe Uſe the Surrender was made all his Right, S“. 
this is a good Releaſe, and extinguiſhes the Condition. But if a Diſſeiſor makes a Feoff. 
ment on Condition, and the Diſſeiſee releaſes to the Feoffee on Condition; howſoever this 
bars the Right of the Diſſeiſee, yet it does not diſcharge the Condition. Co. 112. Perk. 8. 


823, 764. | | „ 
Fourthly, Of a Power of Revocation. 


Where a Power or Authority is ſuch that reſpects the Benefit of the Leſſor, as in the uſual 
Caſes of Power of Revocation of Uſes, when the Feoffor, &c. has Power to alter, change, 
determine or revoke the Uſes being intended for his Benefit, and he releaſes to any one that 
has a Freehold in Poſſeſſion, Reverſion or Remainder, by the former Limitation : This is a 
good Releaſe, and extinguiſhes the Power, and makes the Eſtates that were before defeaſible 
abſolute, and he excludes him from any Power of Alteration or Revocation. But if the 
Power be collateral, or to the Uſe of a Stranger, and nothing to the Benefit of him that 
makes the Releaſe: As if A. makes a Feoffment to B. to divers Uſes, provided that B. ſhall 
revoke the Uſes, and B. releaſes to any one of them that has an Uſe ; this does not extinguiſh 
the Power, as in Caſe where the Power is given to 4. and A. releaſes it. Co. 112, 113, 


173, 174. | | | | 
| Fifthly, Of @ Warranty. 


If a Feoffment be made with Warranty, and the Feoffee releaſes the Warranty; this 
makes it extinct. And ſo it is of other Warranties. But if Tenant in Tail releaſes the 
Warranty annexed to his Eſtate-Tail, this does not extinguiſn the Warranty. Bro. Re- 


leaſe 88. 21 H. 7. 29. 5 Co. 27. 
Sixthly, Of Debts and other Perſonal Duties. 
I. In Reſper? of Perſons, 


Any Man may releaſe any Debt or Duty due to himſelf. Alſo a Man may diſcharge or 
releaſe any Thing, or any Wrong done to his Wife before or after the Marriage. And there- 
fore if a Treſpaſs were done, or a Promiſe were made to my Wife before the Marriage, I 
may at any Time during the Marriage releaſe it. So if any Wrong be done, or Obligation, 
Statute or Promiſe made to her alone, or to her and me together at any Time during the 
Marriage; I alone may releaſe and diſcharge this. And if my Wife be an Executrix to any 
other Man, I may releaſe any Debt or Duty due to the Teſtator. Eb 

And if a Legacy be given to a Feme Sole to be paid at Michaelmas next, and I marry her, 
and I releaſe the Legacy before the Day, the Legacy is gone. Per Chief Juſtice B. R. Mic. 

„ OR | SEP | 
of 6 Infant Executor may releaſe a Debt duly paid to him of the Teſtator's Debt; but if 
he releaſes that which he does not receive, it is a void Releaſe. And regularly the Releaſe 
of an Infant is void. 5 Co. 27. RuſſePs Caſe. | e 5; 


2. In Reſpect of the J. ime. 


An Executor before Probate of the Will may releaſe a Debt or Duty due to the Teſtator, 
and this Releaſe is good to bar him. 5 Co. 27. 9 Co. 39. | | 
A future or contingent Promiſe may be releaſed ard diſcharged before the Contingent hap- 
pens. Trin. 4 Fac. in Elton's Cafe. 1 5 . e 
A Debt on an Obligation or Rent may alſo be releaſed before the Day of Payment as well 
as after, but not by the ſame Words: And therefore if one promiſes to F. S. that upon the 
Surrender of J. S. he will pay him 1107. and after the Promiſe and before the Surrender he 
releaſes this Debt; this diſcharges the Debt. But if the Promiſe be, that if the Surrenderee 
ſhall ſell the Land, and ſhall have 500 J. and then he ſhall pay the Surrenderor 100 J. more, 
and the Surrenderor before Sale releaſes this Sum ; this is no Diſcharge of it. And yet a 
Releaſe of the Promiſe is a Diſcharge of it. And if A. promiſes to me, that if J. S. does not 
pay me 1007. 1 October that he owes me, that A. will pay me the 1007. 1 November, and 1 
Io September releaſe to him this Debt, or all Actions and Demands ; this releaſe is not good 
to diſcharge this Promiſe. But by a Releaſe of the Promiſe the ſame is diſcharged. Hil. 


16 Jac. B. R. Briſco. v. Heirs. 
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| 3. ys Reſpect to Wards. 


And all thaſe Releaſes muſt be niade by apt Words, 404 woch! as the Law Niall judge fuf- 
ficient for that Purpoſe. 9g Co. 53. 

And in all thefe Caſes Care muſt be had there be no Miſtakes; for Miſtakes will make 

Releaſes and Confirmations void as well as other Grants. And therefore if 4. makes a Re- 

leaſe eo B. in this Manner: Know, &c. that I. A. of B. have remiſed, &c. B. all Actions which 
the ſame B. has againſt A. whereas it ſhould be, Which the ſame A. has againſt B. this Releaſe 
is void. Bro. Releaſe 56, 58. 

If a Man releaſes to another all Actions, and does not ſay further which he bes againſt him; 
this is as good a Releaſe as if theſe Words were W uod ueceſſario Jubinteligiter non 
deft. Bro. Releaſe 29. | | 


00 The Force a Virtue of a Releaſe, and how it ſhall enure and be confrucd. 


F irſt, In Reſpect of the Perſons ; and where a Releaſe made by one ſhall bind another, and where 
not; and where a Releaſe made to one ſhall enure to others, or not, 


W HERE divers; join in any Suit or Action to recover any Perſonal Thing of which 
they are to have the joint Benefit or Intereſt when the Law does not compel them to 
join, there the Releaſe of one of them ſhall bar all the Reſt. And therefore if two Men join 
in an Action of Debt, Treſpafs, or the like, and one of them alone releaſes to the Defen- 
dant; this is a Bar to the other Plaintiffs alſo. So if a Staute or an Obligation be made to 
two or more, and one of them releaſes it to the Conuſor or Obligor; this is a Diſcharge of 
the whole Duty, and a Bar to the Reſt, ſo that they can make no Uſe of the Statute or Obli- 
gation. But if divers be charged in an Action, and they for the Diſcharge of themſelves 
| only j Join in a Suit or Action, where alſo they can do no otherwiſe, being compelled by Law 
to join; in this Caſe the Releaſe of one of them ſhall not hurt the others. And therefore if 
divers join in a Writ of Error, Attaint, or Audila Querela, and one of them releaſes to the 
Defendant in the Writ; this will not bar the Reſt of their Remedy, but they may go on in 
their Suit notwithſtanding. 5 Co. 22. Bro. Releaſe 84, 94. Stat. 23 H. 8. c. 3. 

If there be two or more executors, and one of them alone releaſes a Debt or Duty to the Executors. 
Teſtator before Judgment obtained in a Suit had by all the Executors againſt the Debtor ; 
this will bar all the Reſt. 

- But it is otherwiſe after Judgment obtained. 21 H. 3 

A Releaſe made to the Tenant in Tail, or for Life, & d 4 Right of the Land, ſhall avail 
and enure to him that hath a Reverſion or Remainder in Deed, and ſo e converſo. A Releaſe 
made to him that hath a Remainder or Reverſion will avail and enure to the Benefit of him 

that has the Eſtate- tail for Life, or Years precedent. As if a Diſſeiſor makes a Leaſe for Life, 
and the Diſſeiſee releaſes to the Tenant for Life; this ſhall enure to the Diſſeiſor. So if he 
or a Tenant for Life makes a Leaſe for Life, the Remainder for Life, the Remainder in 
Tail, the Remainder in Fee, and the Diſſeiſee or firſt Leſſor releaſes all his Right to any of 
them in Remainder; this ſhall enure unto and benefit all the Reſt. And if the Huſband 
makes a Leaſe of his Wife's Land to one for Life, the Remainder to another in Fee, and the 
Wife after his Death releaſes all her Right in the Land to him in Remainder; this ſnall enure 
to the Leſſee for Life. Co. Lit. 275, 290, 267, 268. 8 Co. 131. 
If a Diſſeiſor makes a Leaſe for Life, and the Diſſeiſee releafes all his Right to the Tenant 
for Life; this ſhall enure to the Benefit of the Diſſeiſor. But if the Diſſeiſee releaſes no more 
to the Tenant for Life but all Actions; this Releaſe will not benefit him 1 in Remainder or Re- 
_ verſion after the Death of the Tenant for Life. Co. Lit. 275. 
| If a Diſſeiſor makes a Feoffment to two in Fee, and the Diſſeiſee releaſes to one of the 
Feoffees ; this ſhall enure to both. Lit. §. 472. 
If a Tenant in Tail be diſſeiſed by two, 42 he releaſes to one of them; this ſhall enure to 
them both: But if the King's Tenant be diſſeiſed by two, and he releaſes to one of them; 
this ſhall not enure to the other. So if two Jointenants make a Leaſe for Life, and then 
diſſeiſe the Tenant for Life, and he releaſes to one of them; in this Caſe his Companion 
ſhall have no Benefit by it. Co. Lit. 276. 
If a Tenant in Fee-ſimple be diſſeiſed by two, or two do abate or intrude, and he releaſes 
to one of them; the other ſhali have no Benefit thereby. But if Tenant for Life after he is 
diſſeiſed releaſes to one of the Diſſeiſors; this ſhall enure to both. Lit. F. 422, 512. 
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And if hee be two | Difeiſors, WY they makes a Leaſe for Life or Year, nd after the 
Diſſeiſee releaſes to one of the Diſſeiſors; this ſhall enure to them both, and to the Benefit of 
the Leſſee for Life alſo. Co. Lit. 276. 

And if a Leſſee for Years be ouſted, and he in Reverſion diſſeiſed, and the Leſſce releaſes : 
to the Diſſeiſor; the Term of Years is hereby extinct, the Diſſeiſee may take Advantage of 


it, and enter prefently. 


But if two Jointenants in Fee be diſſeiſed by two Diffeifors, and one of the Diſſeiſees re- 


leaſes to one of the Diſſeiſors all his Right; this ſhall enure to the other, for this extends but 


to a Moiety. 
If Tenant for Life be diſſeiſed by two, and he in the Reverſion and the Tenant for Life 


join in a Releaſe to one of the Diſſeiſors; this-ſhall not enure to the other. But if they do 
ſeverally releaſe their ſeveral Rights, their ſeveral Releaſes ſhall enure to both the Diſſeifors. 


Co. Lit. 276. 
If a Mortgagee upon Condition after the S broken be diſſeiſed by two, and the 


Mortgagor that has the Title of Entry releaſes to one of the Diſſeiſors, this ſhall enure to 


both. And the like Law is for an Entry for Mortmain, or a Conſent to Raviſhment, &c. 


If there be Lord and two Jointenants, and the Lord lenſes to one of them; this ſhall 
avail his Companion. Co. Lit. 269. 

If Tenant in Fee- ſimple makes a Feoffment in Fee, and after the Lord releaſes to the Feof- 
for; this ſhall not enure to the Feoffee to extinguiſh the Seigniory. But if he releaſes to the 


Feoffee, this ſhall enure to the Feoffor to extinguiſh the Seigniory. 
If there be Lord and Tenant, and the Tenant makes a Leaſe for Life, the Remainder in 


Fee, and the Lord releaſes to the Tenant for Life; the Rent is hereby wholly extioguiſhed, 
and he in Remainder ſhall take Advantage of it: As when the Heir of a Diſſeiſor is diſſeiſed, 
and the Difſeiſor makes a Leaſe for Life, the Remainder in Fee, and the firſt Diffeiſee 15 
leaſes to the Tenant for Life; this ſhall enure by way of Extinguiſhment to him in Remain- 
der, viz. to the Leſſee for Life firſt, and after to him in Remainder. Co. Lit. 279. 

If two Tenants in Common of Land grant a Rent of forty Shillings out of ir, and the 
Grantee releaſes to one of them; this ſhall not enure to the other. But if one be Tenant for 
L.ife of Lands, the Re verſion in Fee to another, and they join in the Grant of a Rent out of 
the Lands, and the Grantee releaſes either to the Tenant for Life, or to him in Reverſion: 


this ſhall enure to the other, and extinct the whole Rent. Co. Lit. 267. 


If two Men gain an Advowſon by Uſurpation, and the right Patron releaſes to one of 


them ; this Releafe ſhall enure to them both. 


If two be bound jointly and ſeverally in any Obligation, or other Specialty, and the Obli- 
ee, Cc. releaſes to one of them; this ſhall enure to diſcharge the other alſo, if it be a good 
eleaſe, as to him that makes it. 722 otherwiſe it is in Caſe of a Releaſe made by the King. 
5 Co. 59. Co. Lit. 232. LI. §. 3 

And if two commit a Treſpaſs - e together, and he on whom it is made releaſes it 
to one of them; this ſhall enure to diſcharge the other: If Huſband and Wife and J. S. pu- 
chafe to them and the Heirs of the Huſband, and after J. S. releaſes all his Right in the Land | 
to the Huſband ; the Wife ſhall not have Benefit by this, but it ſhall enure to the Huſband 
alone. And if there be two Women joint Diſſeiſoreſſes, and the one takes a Huſband and 
the Diſſeiſee releaſes to the other; in this Caſe the Huſband and Wife will take no Benefit 
by this. And if the Diſſeiſee releaſes to the Huſband, this ſhall enure to him and his Wife 
and the other Woman. And if one that has a Rent out of my Wife's Land releaſes it to me 
and my Heirs , this ſhall enure by way of Extinguiſhment, and my Wife ſhall have Advan- 
tage of it. And yet if the Words be, Grant and Releaſe the Rent to the Huſbard and his 
_ the Huſband may take as a Grant if he will, Dyer 319. Co. Lit. 273, 276. 
14 H. 8. 6. 

But here note, all theſe Caſes of Releaſes when one Man will take Advantage of a Re- 

leafe made to another, he muſt have the Releaſe to ſhew and plead. Co. Lit. 232. or es 

If I be diſſeiſed, and I releaſe to the Diſſeiſor all Actions I have or may have againſt him; 

this is but perſonal, and ſhall not be expounded to bar my Heir after my Death of his Re- 
medy ; neither will it bar me of my Remedy againſt his Heir after his Death. So if I deliver 


Goods to another, and afterwards I releaſe to him all Actions, and then he dies; by this I 


am not barred ſo, but I may ſue his Executors. 10 Co. 51. 22 H.6.1, 
See more in Title Confirmation hereafter, | 1 


Secondly, | 
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| ' Secondly, In Reſpect of the 7. bing releaſed. 


A Releaſe of all Actions without any more Words, is better than a Releaſe of all Actions All Actions. 


real only, or a Releaſe of all Actions perſonal only: For by a Releaſe of Actions, or a Re- 
leaſe of all Manner of Actions without more Words, are releaſed and diſcharged all real, per- 


| ſonal and mix'd Actions depending, and all Cauſes of Suit for any real or perſonal Thing: 


As Appeals for the Death of an Anceſtor, Conſpiracies, Suits by Scire Facias to have Execu- 
tion of a Judgment, and Detinue for Charters. And if two conſpire to indict me, and I re- 
leaſe to them all Actions, and after they go on with their Conſpiracy ; by this Releaſe I am 
barred to do any Thing againſt them. By this Releaſe alſo of all Actions, a Debt due to be 
paid upon a Statute or an Obligation at a Day to come, although the Releaſe be before the 
Day, is diſcharged, and by this alſo the Statute itſelf, if it be at any Time before Execution, is 
_ diſcharged. And if one be to pay 40/. at four Days, and ſome of the Days are paſt, and ſome 
to come, and the Debtee makes ſuch a Releaſe z by this the whole Debt is diſcharged. Alſo 
in a Scire Facias upon a Fine or Judgment this Releaſe is a good Plea in Bar. But this Re- 


855 leaſe of all Actions will not diſcharge Executions, or bar a Man of taking out Executions, 
except it be where it muſt be done by Scire Facias. Neither will it diſcharge or bar a Man 


of Suits by Audita Querela, or Writ of Error, or reverſe an erroneous Judgment; neither 
will it diſcharge Covenants before they be broken, nor will it diſcharge any Thing for 
which the Leſſor had no Cauſe of Action at the Time of the Releaſe made; as if a Woman 
has Title of Dower, and releaſes all Actions to him that has the Reverſion of the Land after 
an Eſtate for Life; or a Man is by an Award to pay me 107. at a Day to come, and before 


the Time I make ſuch a Releaſe; or I make a Leaſe rendring Rent, or an Annuity is grant- 


ed to me, and before the Rent-Day I make the Leſſee or the Grantor ſuch a Releaſe; in 
theſe Caſes, and by a Releaſe in theſe Words without more, the Dower, Debt, Rent or An- 
nuity, is not diſcharged, 8 Co. 153. 5 Co. 28, 70. Kelw. 113. Co. Lit. 286, 290, 292, 
289. Lit. F. 492, 505, 506, 512, 513. Bro. Stat. 39. | 


And if a Man has two Remedies or Means to come by Land, as Action and Entry; or by 


Goods, as Action and Seiſure, or the like; in this Caſe by a Releaſe of all Actions he does 
not bar himſelf of the other Remedy, EF? fic e converſo. Lit. §. 496, 497. | 


And if a Man covenants to build a Houſe, or make an Eſtate, and before the Covenant 


broken, the Covenantee releaſes unto him all Actions; by this the Covenant itſelf is not diſ- 
charged. And yet after the Covenant is broken, this Releaſe will diſcharge the Action of 
Covenant given upon that Breach. Co. Lit. 292. | 


By a Releaſe of all a Man's Right into any Lands or T enements without more Words, all Rights: 


Manner of Rights of Action and Entry the Releaſor hath to, in or againſt the Land, is re- 
leaſed and diſcharged z for there is jus recuperandi, proſequendi, intrandi, habendi, retinendi, 
percipiendi, poſſidendi z and all theſe Rights, whether they accrue by Fine, Feoffment, De- 
ſcent or otherwiſe, are extinct and diſcharged ; ſo that if the Releaſee has got into the Land of 
the Releaſor by Wrong, by this Releaſe the Wrong is diſcharged, and the Releaſee is in the 
Land by good Title. Alſo by this Releaſe are diſcharged and releaſed all Titles of Dower, 


and Titles of Entry upon a Condition or Alienation in Mortmain. And if a Woman has 


Title of Dower after an Eſtate for Life, and makes ſuch a Releaſe to him in Reverſion, this 
bars her. By ſuch a Releaſe allo from the Lord to the Tenant, the Services are extinct, 
8 Co. 151. Plow.:484. 6 H. 7. 8. 3 Co. 29. 6 Co. 1. Co. Lit. 345. 

But this Releaſe will not bar a Man of a Poſſibility of a Right that he has at the Time of 
the Releaſe, or of a Right that ſhall deſcend to him afterwards. And therefore if the Conu- 
ſee of a Statute before Execution releaſes all his Right into the Land to the Terretenant, or 
the Heir of the Diſſeiſee in the Life-time of his Father releaſes to the Diſſeiſor all his Right; 
| theſe Releaſes do not bar them. Nor will this Releaſe bar a Man of an Audita Querela, and 
ſach like Things. Yet if the Tenant in a real Action after the Demandant has recovered the 
Land, releaſes to him all his Right in the Land; this bars him of a Writ of Error for any 
Error in the Proceeding in that Suit. 10 Co. 47: Co. Lit. 289. | 


And if there be Lord and Tenant by Fealty and Rent, and the Lord by his Deed reciting 


the Tenure, releaſes all his Right in the Land, ſaving his ſaid Rent; by this Releaſe the 
Right of the Seigniory, ſave only of the Seigniory of the Rent and Fealty is extinct. And 
if the Lord releaſes to the Tenant all his Right to the Land and Seigniory, ſaluo fibi dominio 
ſuo, Ec. hereby the Services only, not the Tenure, is extinct. Co. Lit. 150. Dyer 157. 
And if one has a Rent-charge out of my Land, and makes ſuch a Releaſe of all his Right 
to the Land to me that am the Terretenant without Exception of the Rent; hereby the Rent 
is extinct and gone for ever. Perk. &. 644. . | : 
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Actions real. 


Actions per- 
ſonal. 


By a Releaſe of all a Man's Title into Lands or Tenements, without more Words, is re- 
leaſed and diſcharged as much as is releaſed by the Releaſe of all a Man's Right; and both 
theſe Releaſes have the like Operation: For howſoever Title ſtrictly and properly is where a 
Man has lawful Cauſe of Entry into Lands whereof another is ſeiſed, for which he can have 
no Action, yet it is commonly taken more largely, and includes a Right alſo, And Titulus 
eſt juſta cauſa poſſidendi quod neſtrum eſt, Kelw. 484, 6, 7, 8. Co. Lit. 265, 345. 

By a Releaſe of all Entries or Right of Entry a Man has into Lands, without more Words, 
a Man is barred of all Right or Power of Entry into thoſe Lands upon any Right whatſoever. 
And if a Man has no other Means to come by the Land but by an Entry, and he has releaſed 
that, by theſe Words he is barred for ever, But if one has a double Remedy, viz. a Right 
of Entry, and an Action to recover his Right by, and then releaſes all Entries; by this he is 
not barred of his Action. 8 Co. 131. . 

By a Releaſe of all Actions real, without more Words, are diſcharged all real and mix'd 
Actions then depending, and all Cauſes of real and mix'd Actions not depending. And 
therefore all Cauſes of ſuing of Aſſiſes, Writs of Entry, Quare Impedit, Actions of Waſte, 
and the like, which the Party has at the Time of the Releaſe made, are hereby diſcharged. 
But this Releaſe will not bar him that makes it of any Cauſes of Action that ſhall ariſe and 
accrue afterwards. Neither will it bar him of any Appeal of Death or Robbery, Writ of 
Error, or ſuch like Thing; nor of any Thing which a Releaſe of all Actions will not bar. 
And yet when Land is to be reſtored or recovered by Judgment in a Writ of Error, this Re- 
leaſe is a Bar to the Writ of Error. So if a Judgment be given upon a falſe Verdict in a 
real Action, a Releaſe of all Actions real is a Bar in an Attaint. Lit. $. 492, 493, 495. 
8 Co. 151. Lit. F. 115, 500. Co. Lit. 288, 289. | | | 

By a Releaſe of all Actions perſonal, without more Words, are diſcharged all perſonal Ac- 
tions then depending, and all Cauſes of perſonal Actions wherein a perſonal Thing only is to 
be recovered ; and therefore hereby are difcharged all Cauſes of ſuing out of Actions of Debt, 
Treſpaſs, Detinue, or the like. Alſo all mixed Actions, as Actions of Waſte, Quare Im- 
pedit, an Aſſiſe of Novel Diſſeifin, Writ of Annuity,” Appeal of Maihem, and the like. Bro. 
Releaſe 47. Co. Lit. 285. 9 H. 6. 57. Lit. §. 502. = 

And if Debt, Sc. or Damages be recovered in a perſonal Action by falſe Verdict, and the 
Defendant brings a Writ of Attaint; or if a Writ of Audita Querela be brought by the De- 
fendant in the former Action to diſcharge him of Execution; by this Releaſe the Defendant 


in both Caſes is barred of his Suit. Co. Lit. 209. 


Debts. 


Duties. 


Alſo when by a Writ of Error the Plaintiff ſhall recover or be reſtored to any perfonal 
Thing only, as Debt, Damage, or the like; as if the Plaintiff in a perſonal Action recovers 
any Debt, Sc. or Damages, and be outlawed after Judgment; in this Caſe in a Writ of Er- 
ror brought by the Defendant upon the principal Judgment, this Releaſe will bar him: 
But where by a Writ of Error the Plaintiff ſhall pot be reſtored to any perſonal or real Thing, 
this Releaſe is no Bar; as if a Man be outlawed in an Action perſonal by Proceſs upon the 
Original, and brings a Writ of Error, and then releaſes; this is no Bar to him. Co. Lit. 
288. Tit. §. 503. „„ 5 | 1 

If a Man by Wrong takes or finds my Goods, or they be delivered to him, and I releaſe 
to him all Actions perſonal ; notwithſtanding this Releaſe I may take my Goods again, altho* _ 
I be barred of my Action by the Releaſe. Neither is this Releaſe a Bar in any Appeal of 
Robbery or Death. Neither will it bar in any Caſe where a Releaſe of all Actions will not 
bar. Neither is it any Bar to an Action of Debt brought for an Annuity, granted for a 'Term 
of Years for any Arrearages that ſhall grow due after the Releaſe. Nor for any Rent or Sum 
of Nomine pænæ, when the Releaſe is before the ſame Day, or Nomine pænæ happens. Nei- 
ther is it a Bar in ſuch real Actions wherein Damages are recoverable only by the Statute, and 
not by the Common Law, as in a Writ of Dower, Entry ſur Diſſei/in in le per, Mordanceſtor, 
Aile, Sc. Lit. $. 497, 498, 50. Co. Lit. 292, 289. | | 

By a Releaſe of all Debis, without more Words, are diſcharged and releaſed all Debts then 
owing from the Releaſee to the Releaſor upon Specialties, or otherwiſe, all Debts due alſo 
upon Statutes; and therefore if the Conuſor himſelf, or his Land, be in Execution for the 
Debt, and he has ſuch a Releaſe, he muſt be diſcharged : And ſo he cannot be upon a Re- 
leaſe of all Actions. Co. Lit. 76, 291. Fitz Audita Querela 3. | | 

By a Releaſe of al Duties, without more Words, a Releaſor is barred, and the Releaſee 
diſcharged of all Actions, Judgments and Executions; alſo of all Obligations. And if the 
Body of a Man be in Execution, and the Plaintiff makes him ſuch a Releaſe, hereby he ſhall. 
be diſcharged of Execution, becauſe the Duty itſelf is diſcharged. And if there be Rent or 
Services behind to the Lord from his Tenant, and the Lord makes ſuch a Releaſe to his Te- 


nant; by this the Arrearages are releaſed. 8 Co. 153. Co. Lit. 291. | 
| | The 


= 
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The Word Suits is of ſomewhat a more large Extent than Actions, for by a Releaſe of all Suits. 
Suits, without more Words, is releaſed and diſcharged as much as by a Releaſe of all Actions. 
And hereby alſo are diſcharged all Executions in the Caſe of a Subject. But in the Caſe of 
the King it doth not releaſe Executions. And it does not releaſe a Covenant before it be 
broken. 8 Co. 154, 157... 5 Co. 70. Co. Eis. 291. | | 
By a Releaſe of 4 Quarrels, without more Words, all Actions real and perſonal, and all Debates, 
Cauſes of ſuch Actions, are rejeaſed and diſcharged. So likewiſe by the Releaſe of all Con- Wzrrels and 
tro verſies, or by the Releaſe of all Debates. But this will not bar the Releaſor of any Cauſes e 
of Suit that ſhall ariſe after, and was not at the Time of the Releaſe: As the Breach of a Co- 
venant which ſhall be after, although the Covenant be before, is not diſcharged hereby. Co. 
Li. 292. 8 Co. 157. 5 Co. 70. | | | 
By a Releaſe of 40 Covenants, without more Words, all Covenants then broken, and all Covenants. 
that ſhall be after broken that were then made and in Being, are diſcharged. Quid deſtruit 
medium deſtruit finem. Co. 112. 10 Co. 51. Co. Lit. 292 | | 
And therefore if a Leſſee covenants to leave a Houſe leaſed to him at the End of the 
Term, as it was at the Beginning of the Term, and the Leſſor before the End of the Term 
releaſes to the Leſſee all Covenants; this diſcharges the Covenant. But this Releaſe diſcharges 
nothing elſe but Covenants. Adjudged Hi. 4. Fac. Hancock's Caſe. 
Buy a Releaſe of all Statutes from the Conuſee to the Terretenant, without more Words, Statutes. 
the Statute is diſcharged. And yet if he releaſes all his Right in the Land of the Conuſor ; 
this will not diſcharge the Land of Execution. 10 Co. 47. 5 | | 
By a Reicaſe of all Errors and Writs of Error; all Errors and Writs of Error, even before Enors. 
they, be brought, are extinct and diſcharged. And if a Man be outlawed in a perſonal Ac- 
tion by Proceſs upon Original, and makes ſuch a Releaſe z this will bar him. 2 Co. 16. 
T3: $04 | | | | | 
By a Releaſe of al! Warranties or Covenants real, all Warranties then made and being are Warranties, 
for ever diſcharged. Lit. §. 148. | | 
By a Releaſe of all Legacies, without more Words, a Man bars himſelf of all the Legacies Legacies, 
given him in præſenti or futuro, ſo that if he be to have a Legacy at twenty-four Years old. 
and at twenty-one Years of Age he releaſes to the Executor all Legacies, or this Legacy in 
particular; this is a Bar to him of this Legacy for ever. And yet a Releaſe of all Demands 
in this Caſe is no Diſcharge of this Legacy. 10 Co. 51. Dyer 56. Co. Lit. 76. | 
By a Releaſe of Rent, the Rent is extinct and diſcharged whether the Day of Payment be Rent. 
come or not. But a Releaſe of all Actions will not diſcharge a Rent before the Day of Pay- 
ment comes. Co. Lit. 292. ER 5 
By a Releaſe of all Promiſes or Aſumpfits, without more Words, a Man may bar himſelf Promiſes; 
of a contingent or future Thing that by other Words could not be releaſed ; as if a Man pro- 
miſes to me that if J. S. does not pay me 100 l. the tenth of March next, that he will pay it 
me the twentieth of that Month, and before the Time I releaſe to him all Actions and De- 
mands; this will not diſcharge the Promiſe. But if I releaſe to him all Promiſes, this will 
bar me, & fic de ſimilibus. Adjudged Hil. 16 Fac. B. R. Briſcoe v. Heires, 10 Co. 51. 
But as to Promiſes by one Perſon for another, ſee the Statute of Frauds, 29 Car. 2. c. 3. 
By a Releaſe of all Judgments, without more Words, he that maketh it is barred of the Jadgments, 
Effect of any Judgment he has againſt the Releaſee; for if Execution be not taken out, he 
is now barred of it. And if the Releaſee, or his Land, Sc. be in Execution, he, and it 
ſhall be diſcharged thereof by Audita Querela. EY | - | 
And by a Releaſe of all Executions, without more Words, a Man is barred of taking or g,ecutions.” 
having out any Execution upon any Judgment either before Scire Facias or after, But if 
after Execution be made by Capias ad Satisfaciendum, Elegit, or Fieri Facias, the Plaintiff 
releaſes to the Defendant all Executions, he cannot plead ſuch a Releaſe, but he muſt have 
an Audita Querela, and that he may have to diſcharge him of Execution. Lit. §. 507. 
8. Co. 131. Co. Lit. 290. Ts 1 5 | | 
By a Releaſe of all Appeals, all Appeals of Felony, of Death, of Robbery, of Rape, of Appeals. 
Burning, of Larceny depending, and all Cauſes not yet moved alſo, are diſcharged. Co. 
; Lit. 287, C83: -. | p | | | 
By a Releaſe of all Advantages, it ſeems Actions of Debt upon Account are diſcharged. Advantages? 
8 Co. 130. : 1 5 | E : 
Buy a Releaſe of all Conſpiracies, all Conſpiracies paſt are diſcharged, and ſuch alſo as are Conſpiracies. 
only begun and ſhall be proſecuted and perfected after the Releaſe, ate likewiſe hereby dif- 
charged. Kelw. 113. | : 8 5 E | | 
By a Releaſe of all Forgeries before Publication, the Forgery is diſcharged, but not the Forgeries. 
Publication; and therefore the Releaſor may take his Remedy for that notwithſtanding. 
10 Co. 48. | 
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Claims. 


Demands and A Releaſe of all Demands, is the beſt Releaſe of all; and the Word Demands is the moſt 


effectual Word of all, and indeed includes and comprehends within it moſt of all the Re- 
leaſes before. By a Releaſe therefore of all Demands, without more Words, are releaſed 40 
Rights and Titles to Land, Warranties, Conditions annexed to Eſtates before they be broken or 
performed, and after they are broken. Alſo by this Releaſe are releaſed and diſcharged 444 
Statutes, Obligations, Contratts, Recogniſances, Covenants, Rents, Commons, and the like. 
Alſo all Manner of Actions real and perſonal, Appeals, Debts and Duties. Alſo all Manner of 

Judgments and Executions. Alſo all Annuities, and Arrearages of Annuities and Rents. And 

therefore if a Man has a Title of Entry by Force of a Condition, &c. or a Right of Entry 

into any Lands; by ſuch a Releaſe the Right and Title is gone. And if a Man has a Rent- 

Service, Rent-Charge, Eſtovers, or other Profit to be taken out of the Land; by ſuch a Re- 

leaſe to the Tenant of the Land it is diſcharged and extinct. Co. Lit. 291. 8 Co. 154. Lit. 
§. 501, 509, 510. | „ „ 

And therefore if a Termor for Years grants the Land by Indenture to A. rendring Rent, 
and at the End of the firſt Year he releaſes to the Grantee all Demands; the Rent is hereby 
extinct during all the Time. And a Releaſe of all Claims it ſeems is much of the ſame Na- 
ture. Adjudged Paſ. 17 Fac. B. R. in Wolton's Caſe. 155 

But by a Releafe of all Demands, or of all Claims, any ſuch Thing as whereof a Relcaſe 
cannot be made, as a mere Poflibility, or the like, is not releaſed. 5 Co. 70. 

Neither will this Releaſe diſcharge a Covenant or Promiſe that is future and contingent be- 
fore it be in Being ; nor a Covenant before it is broken : And therefore if the Leſſee of a Houſe 
covenants to leave it as well in the End of the Term as it was in the Beginning of his Term, 
and before the End of the Term the Leſſor releaſes to the Leſſee all Demands : This is no 
Bar to an Action brought for a Breach of the Covenant afterwards. Adjudged Hil. 4 Fac. 


B. R. Hancock's Caſe. | 5 
And if a Man, in Conſideration of a Sum of Money given to him by a Woman Sole, aſ- 


| ſumes to her, that if ſhe marries one M. that he will pay to her after the Death of M. 100“. 


To one good 
for all, or of 
one Thing 
good for ſe- 
veral, &c. 


by the Year, if ſhe ſurvives him, and ſhe marries him, and the Huſband releaſes all De- 
mands, and then dies; this is no Bar to the Duty. So if one promiſes a Woman that if ſhe 
will marry him, that he will leave her worth 100/. if ſhe ſurvives him, and before the Mar- 
riage ſhe releaſes to him all Actions and Demands; this does not diſcharge the Promiſe. HI. 
6 Jac. B. R. Belcher and Hudſon's Caſe. 

Note, That all theſe Words are of the ſame Force, when they are joined with other Words, 
as when they are alone. | | | 

If two Tenants in Common of Land grant a Rent- Charge of 40 f. out of it to one in Fee, 
and the Grantee releaſes to one of them; this ſhall extinguiſh but 205. for that the Grant in 
Judgment of Law is ſeveral. Co. Lit. 267. | | Eons 

If one has ſeveral Cauſes of Action againſt two, and makes a joint Releaſe to them; this 
ſhall be taken to be a Releaſe of all joint and ſeveral Cauſes of Action. 19 H. 6. 4. 

So if an Executor has ſome Cauſe of Action for himſelf, and ſome for his Teftator, and 
he releaſes all Actions indefinitely ; this Releaſe diſcharges both Sorts of Actions. Bro. Re- 
leaſe 31, 29. | | Fs 

1 9 2 Tenancy be given to the Lord and a Stranger, and to the Heirs of the Stranger, 
and the Lord releaſes to his Companion all his Right in the Land; this ſhall enure not only 
to paſs his Eſtate in the Tenancy, but alſo to extinguiſh his Right in the Seigniory. Co. 
Lit. 280. | | | 

If there be Lord and Tenant of two Acres, and the Lord releaſes all his Right to one of 
them to the Tenant ; hereby the Services are extinct for both. So if one has a Rent-Charge 
out of twenty Acres, and releaſes all his Right in one Acre, hereby all the Rent is extinct. 
And yet if A. leaſes Whiteacre to B. for Life rendring Rent, and afterwards releaſes Part of 
the Rent; this good only for ſuch Part. Perk.F. 71. Bro. Releaſe 85. ꝙ Ed. 3. 

If I be ſeiſed of Land in Fee, and make a Leaſe of it to one for Life, and after I releaſe 
all my Right in the Land for the Life of the Tenant for Life, ſo as neither I nor my Heirs 
ſhall have, claim or challenge any Thing or Right in that Land for the Life of the Tenanc 
for Life; by this Releaſe nothing is extinct or diſcharged but the Cauſes of Action of Waſte 
that were then, and not any Cauſe that ſhall happen afterwards. Bro. Releaſe 65. 

If a Statute be entered into the twentieth of April, and a Conuſee by a Releaſe dated the 
nineteenth of April (meaning to except this Statute) releaſes all Debts and Demands till the 
making of the Releaſe ;, by this Releaſe the Statute is diſcharged : But if the Words had been 
to the Day of the Date of the Releaſe, contra. Dyer 307. | 3 

If a Promiſe be of two Parts, and he to whom it is made releaſes one Part; this is a Re- 


leaſe of both. Per Juſtice Dodderidge, Trin. 14 Jac. 


If 


4 
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Ik A. on the firſt of January enters into an Obligation of 407. to B. and B. on the thir- 
teenth of July makes a Deed thus: I is agreed between B. on the one Part, and A. on the 
other Part, that upon good Confiderations B. doth acknowledge himſelf fully ſatisfied and diſ- 
charged of all Bonds, Debts or Demands whatſoever from the Beginning of the World to this 
Day by the ſaid A. and that be the ſaid B. is to deliver all ſuch Bonds as he has yet undelivered 
to A. except one Bond of 401. yet unforfeited, which is for the Payment of, &c. which was the 
Obligation before: In this Caſe it was adjudged a good Releaſe and Diſcharge of all the Bonds 
excepting this one, and that this Exception ſhall go to all the Premiſſes. 9 Co. 53. 


Thirdly, Is reſpect of the Time or Eſtate. 


A Releaſe of 4 Right or an Aion, cannot be for a Time, but it will be for ever. And 
therefore if a Releaſe be made to any one that has a Fee-ſimple by Wrong by him that has 
the Right, for one Hour, one Year, for Life or Years; this is a good Releaſe for ever: 
And if the Diſſeiſce releaſes all his Right in the Land to the Diſſeiſor without naming bis 
Heirs, or ſetting down any Time how long the Releaſee ſhall have the Land, or the Right of 


the Diſſeiſee therein; this is a good Releaſe for ever, and makes the Eſtate of the Diſſeiſor 


good for ever, and ſo makes a good Eſtate in Fee-ſimple without the Words, his Heirs, &c. 
And if the Diſſciſor or his Heir makes a Gift in Tail, or a Leaſe for Life, and the Diſſeiſee 
releaſes all his Right to the Donee or Leſſee for Life, To have and to hold for Life only; 
this is a good Releaſe of his Right for ever. But if the Diſſeiſee diſſeiſes the Heir of the 
Diſſeiſor, and makes a Leaſe for Life, (which is a Releaſe in Law) by this the Right is 
releaſed during that Time only. So if one Jointenant or Parcenor releaſes to the other al! 
his Right in the Land, without the Word Heirs, or any more Words; this Releaſe gives 
to his Companion his whole Intereſt for ever. And when the Lord or Grantee of a Rent 
releaſes to the Tenant, or Terretenant generally; by theſe Releaſes a Fee-ſimple is tranſ- 
ferred without the Word Heirs, &c. and yet the Lord may releaſe his Seigniory to his Te- 
nant, to hold to him in Tail or for Life, and this ſhall be taken and enjoyed accordingly. 
But if the Lord releaſes the Seigniory to his Tenant without the Word Heirs put in the 
Deed, the ſame is extinct. Lit. $. 467, 470. Co. Lit. 273, 264, 280: Kelw. 88. Co. Lit. g: 
And if I let Land to a Man for Term of Years, and after I releaſe to him all my Right 
which J have in the Land, without uſing any other Words in the Deed; or releaſe to him, 
to have and to hold for his Life: In both theſe Caſes he has an Eſtate for his Life only. 
And if I leaſe Land to a Man for his own Life, and after releaſe to him, to have and to hold 
for his own Life ; hereby he has but an Eſtate for his own Life. But if I make a Leaſe 
to him for another's Life, and after releaſe to him, Habendum to him for his own Life; by 
this he has an Eſtate for his own Life. But if I be ſeiſed of Land in Fee-ſimple, and let it 
to another for Life or Years, and then releaſe all my Right to him, to have and to hold to 
him and his Heirs; hereby he has the Fee-ſimple. And if I releaſe all my Right to him, to 
have and to hold to him and the Heirs of his Body; hereby he has an Eſtate-tail. Lit. 
§. 545, 546, 405. Plow. 556. Dyer 263. | A | 
And if one be ſeiſed in Fee of a Rent-Service or Charge, and grant it firſt for Life, and 
then releaſe it to the Grantee, to hold to him and his Heirs, or to him and the Heirs of his 
Body; this ſhall enure to an Enlargement according to the Agreement. But if one grants a 
| Rent-Charge out of the Land de novo, and after releaſes to the Grantee all his Right in the 
Rent, to have and to hold to him in Fee-ſimple or Fee- tail; this does not enlarge the Eſtate. 
. FW | | 
125 Tenant in Tail or for Life makes a Leaſe for Years, and after by Deed releaſes 
all his Right to the Leſſee for Years in Poſſeſſion, to hold to him and his Heirs for ever; 
this will not make the Eſtate of the Leſſee good for longer Time than the Life of the Re- 
leaſor. Lit. §. 606, 610. 24 Ed. 4. 28. | 
If one makes a Leaſe for ten Years, the Remainder for twenty Years to another, and he 
in Remainder releaſes all his Right to the Leſſee for ten Years; in this Caſe the Releaſee 
has an Eſtate for thirty Years, and no leſs; for one Leaſe for Years cannot drown in ano- 
ther. Co: Lit. 273. — | | ED 
If I let Land to a Feme Sole for her Life, or for Years, and ſhe takes a Husband, and 
after I releaſe to them two, to hold for their Lives; this ſhall enure no further than the 
Intent; and in the firſt Caſe he ſhall hold jointly with his Wife, but in her Right whilſt ſhe 
lives, and after for his own Life, if he ſurvives; and in the laſt Caſe they ſhall have the 
Freehold jointly. Lit. $. 526. Co. Lit. 299, 300. = Wy | 
A. had a Judgment for 60007. againſt B. B. gave A. a Legacy of ;/. and died; A. on 
Receipt of this 34. gave the Executor of B. a Releaſe in this Manner: I acknewledee to have 
received of C. 5 l. left me as a Legacy ta B. and do releaſe to him all Demands which I have 
. 5 8 againſt 
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again him as Executor of B. and have for any Matter whatſocoer ; and i it was adjudged, 
that the Generality of the Words all Demands ſhould be reſtrained by the particular Occatio 2 
mentioned in the former Part thereof, viz. the Receipt of the 31. Legacy, and thous nos 
be a Diſcharge of the Judgment. Lev. 101. 

Releaſe to an Adminiſtrator of all Right to the perſonal Eſtate will not diſcharge a Bond 
given by the Inteſtate. 2 Ld. Raym. 786. 

If a Releaſe of all Debts by an Adminiſtrator will diſcharge a Debt for to the Tnteflate 
where there is a Debt due to the Adminiſtrator in his own Right. 2 £9. Raym. 1306. 

A Releaſe by A. and B. is joint and ſeveral. 2 £4. Raym. 1199. | 

A Man promiſes 71. for a Releaſe ; this Promiſe i is not diſcharged by the Releaſe. T4. 
Raym. 2.35, 664. 

General Words in a Releaſe reſtrained by a particular Recital. Lad. Roym. 664. 

General ſubſequent Words in a Releaſe ſhall be reſtrained by foregoing ſpecial Words. 
L9. Raym. 235, 236. 

A Bond given to a Woman, with Condition to leave her a Sum of Money, i is not releaſed 
by Intermarriage. Ld. Raym. 515. 
If a Releaſe of all Demands will diſcharge a Bond before Condition broken. T4: Ray. 
518, 522. 

A Releaſe cannot be pleaded as made in another County, unleſs it be debated there. IA. 


Raym. I $4. 
(L) Were Releaſes ſhall be avoided and fet aſide. 


T is the conſtant Rule in Equity, that where there is either ſupreſſio veri, or * eftio fa 75 7 
the Releaſe ſhall be avoided. Vern. 20. Will. 240. 

In Chancery a Releaſe was ſet aſide by a ſubſeguent Accident, having Relation to the ori- 
ginal Equity: A Man ſeiſed of a Term for Years in Church Land, purchaſed the Fee of 
the Truſtees for Sale of Church Lands, in the Time of Oliver 8588 and then ſettled 
the ſame on his Wife for a Jointure, and died; the Wife releaſed to the Executors all her 
Right to the perſonal Eſtate; and afterwards the Fee was evicted, on the Reſtoration of 
King Charles the Second. And notwithſtanding zhat, and the Releaſe, the Wife was decreed. 
to hold for ſo many Years of the Term as ſhe lived, ſhe being in Poſſeſſion, &c. Chan. Ca. 47. 

A Man who was poſſeſſed of a Leaſe for three Lives of a Rectory in Kent, deviſcd the 
Rectory by Will, but that being void, it came to his three Daughters, as Coheirs and ſpe- 
cial Occupants: And there being a Suit concerning this Rectory in Chancery, the Huſband 
of one of the Daughters fearing to be in Law, and being made to believe that he ſhould 
be obliged to pay large Coſts; on this Suggeſtion he releaſed the Arrears that ſhould be 
coming to him for his Share of the Profits of the Rectory (his Share amounting to 10007.) 
to the other Siſters, who were to bear the Charge of the Suit: This Releaſe was ſet aſide 
and declared void; and it was held, that Miſapprehenſion in the Party ſhall avoid his Re- 
leaie. Vern. 32. 

If a Child releaſes to his Father his Orphanage Part which he is intitled to by virtue of 
the Cuſtom of the City of London ; and this Releaſe is obtained by Threats, or 4 3 It 


ſhall be ſet aſide in Equity. Will. 6 39. 


8 E CT; XIII. 
/ Leaſe and Releaſe, 
AVING before in F. 11. treated of Leaſes, and in $. 12. of Releaſes, to Sbich I refer 


the reader as introductory to this Section, wherein 1 only propoſe to treat of ſuch 
Conveyances as are both by Leaſe and Releaſe. 


(A) 4 Beer by Leaſe and Releaſe, hat. 


A Conveyance by Leaſe and Releaſe, is where he who is to convey any Lands or Tene- 
ments firſt makes a Leaſe, (or Bargain and Sale) of the Premiſſes to the Perſon to whom 


the ſame is to be conveyed for ſix Months, a Year, Sc. but uſually for a Year, to the In- 


tent that by virtue thereof the Leſſee may be in the actual Poſſeſſion of the Premiſſes granted 
by the Leaſe, (or Bargain and Sale) and intended to be releaſed to him; and then the Leſſee 
(or Bargainee) by virtue of the Statute of the 27 H. 8. c. 10. for transferring Ules into Poſ- 


ſeſſion, is enabled to take a Grant or Releaſe of the Reverſion and Inheritance of 2 7 ſaid 
I ands, 


— 
— 
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Lands, to the Uſe of himſelf and his Heirs for ever, Sc. And then a Releaſe (uſually dated 
the Day next after the Date of the Leaſe, reciting the ſaid Leaſe and declaring the Uſes) is 
accordingly made; which in this Caſe is a Conveyance of one's Right or Intereſt that he 
has in a Thing to another who has the Poſſeſſion thereof. 
A Leaſe and Releaſe are but one Conveyance, and in che Nature of one Deed. Med. 2 52. 
Leaſe and Releaſe is now become the moſt common Conveyance of Lands. It amounts 
to a Feoffment; for by the ſaid Statute the Cſes are transferred into the Poſſeſſion, ſo that 
thereby the Place of Livery of Seiſin is ſupplied ; which indeed ſaves much Trouble, eſpe- 
cially when the Bargainor, &c. lives at a Diſtance from the Premiſſes; in which Caſe a Let- 
ter of Attorney to make Livery was obliged to be made, otherwiſe the Bargainor, Sc. was 
to deliver Sciſin in Perſon. ET | | | 


(B) Things requiſite im a Leaſe (or Bargain and Sale) for a Year. 
Fir lt, With reſpect to the Conſideration. | 


II is requiſite, and the uſual and beſt way, to mention a Conſideration of Money, as five 
Shillings, or ſome other ſmall Sum, though it be never paid; for it was a Queſtion upon 
| a Leaſe for a Year made by the Words Demiſe, Grant and 10 Farm let, rendring a Pepper- 
Corn Rent, whether the Releaſe could operate upon it? And it was objected, that the Re- 
leaſe was void, becauſe there was no Entry found, nor any Conſideration to raiſe an Uſe, 
it being but a Pepper-Corn, which is not ſufficient, for it is to be paid out of the Profits of 
the Land. Chief Juſtice North at firſt ſaid, the Reſervation ſeemed to him not to be ſuffi- 


cient to raiſe an Uſe, becauſe the Uſe muſt be raiſed out of the Land, and united to it be- 


fore a Rent can reſult out of it. But Windham Juſt. was of Opinion, that the Reſervation, 


though but a Pepper- Corn, would raiſe an Uſe. And after Time taken to adviſe, Judg- 


ment was given, that the Word Grant would make the Land paſs by way of Uſe; and 


that the Reſervation of a Pepper-Corn is a good Conſideration to raiſe an Uſe to ſupport a 


Recovery. Alſo that this Leaſe being within the Statute of Uſes, there needs be no actual 
Entry to make the Leſſee capable of the Releaſe z for by virtue of the Statute he ſhall be 
adjudged to be in actual Poſſeſſion. 2 Mod. 252, 253. | : : 
If the Words bargain and ſell, in Conſideration of Money, be in a Leaſe; or if in Con- 
ſideration of Money he does demiſe, &c. there an Uſe will ariſe by the Statute of Uſes. But 


if it be only»rendering Rent out of the Land, that ſeems not to be a ſufficient Conſideration 


to raiſe an Uſe, Mod. 262, 263. 


| Secondly, With reſpef to the Eſtate and Poſſeſſion. 85 


The perſon who makes the Bargain and Sale for a Year, muſt be in the actual Poſſeſſion 


at the Time of the Sale, otherwiſe he cannot make it. | 
But if he has not the Poſſeſſion before the Sale, he muſt enter upon the Land, and ſeal 
and deliver the Deed upon the Land to the Bargainee ; and this puts the Bargainee into Poſ- 
ſeſſion. Vide Carter 161. Cro. Elix. 483, 446, 447. Daliſon 81, Lev. 47, 270, 271, 272. 
2 Lev. 387. | a = 
: And if g Man is ſeiſed in Fee, and makes a Leaſe for Years, unleſs he gives Poſſeſſion, 
and the Leſſce enters, he muſt raiſe an Uſe. Mod. 263. ; 

Upon a Leaſe for a Year, it being within the Statute of Uſes, there is no need of an 


actual Entry to make the Leſſee capable of taking the Releaſe ; for by the ſaid Statute he is 


deemed in actual Poſſeſſion. 2 Med. 252, 233. 


If a Leaſe for Years be made, without any Conſideration of Money, the Leſſee has not 
any Eſtate till Entry; for before Entry he has but an Intereſſe Termini, and no Poſſeſſion. 


Co. Lit. 278. 4. 46:6. | 7 | 

Neither hes the Leſſor Any Reverſion till the Leſſee's Entry; nor will a Releaſe to him, 

which enures by way of enlarging an Eſtate, operate without a Poſſeſſion; for before a Poſ- 

ſeſſion there is no Reverſion. Co. Lit. 270. 4. Cro. Jac. 169. pl. g. | 
By a Bargain and Sale of the Reverfion and Reverſions, Remainder and Remainders, Rents, 

Iſſues and Profits, Cc. the Bargainee, by virtue of the Statute of Uſes, becomes poſſeſſed, 


2 Co. 35.6. (it being a Term) without any Attornment, and he may without Attornment 


_ Ciftrain or bring an Action of Debt for Rent. Yaugh. 51. 8 Co. 93. b. 94. 4. 
_ Thirdly, With reſpe 10 jurobment. 
There needs no Iarolment of a Bargain and Sale for Years, that executes by the Statute 


without it. 2 Co. 35. C. 36. a. 8 Co. 93. 2 Rell. Abr. 204. 17 Fin. 19s. 
8 | | | | | (C) Things 
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Truſt is void. E 


(C) Things requiſite in the Releaje. 
Firſt, With reſp lo the Conſideration. 


Releaſe will operate without a Conſideration, but it is convenient to put a valuable 
A Conſideration in, as Money, or Love and Affection, or Marriage, Sc. for ſince the 
Statutes of 13 Eliz. c. 5. and 27 Eliz, c. 4. againſt fraudulent Conveyances, if a Man makes 
a voluntary Feoffment, or other Conveyance, without good Conſideration, it ſhall be frau- 
dulent againſt a Purchafor for a real Conſideration, or a Mortgagee, a Judgment or Statute 
Creditor, for good Conſideration. 2 | 8 

But it ſhall be good againſt the Party, his Executors, Adminiſtrators, &c. Cro, Fac. 
271. pl. 3. | | | 5 : Ot 
Secondly, Vitb reſpect to the Eſtate and Poſſeſſion. : 


It has been the great Wiſdom and Prudence of the Sages of our Law to provide, that 
no Poſſibility, Right, Title or Choſe in Action, may be granted or aſſigned to Strangers, 
for that would make a Multiplicity of Suits, and great Oppreſſion to the People; neither 
can they be transferred by Act in Law; but all Rights, Titles and Actions may, by the 
Prudence and Policy of the Law, be releaſed to the Terretenant, for the Reaſon of his Re- 
poſe and Quiet, and for Avoidance of Contentions and Suits. 10 Co. 48. a. | | 

Wherever a Releaſe is made, it is abſolutely neceſſary that the Releaſee be in Poſſeſſion 
of /ome Eſtate at the Time of the Releaſe. Lit. & 447. | 

1. He who makes a Releaſe of Lands muſt have an Eſtate in himſelf, out of which the 

Eſtate may be derived to the Releaſee. | | . — 

2. The Releaſee muſt have an Eſtate in Poſſeſſion in Deed or in Law, in the Land 
whereof the Releaſe is made, as a Foundation for the Releaſe. | | 

3. There muſt be Privity of Eſtate between the Releaſor and Releaſe. 

4. And there muſt be ſufficient Words in Law, not only to make the Releaſe, but alſo 
to create and raiſe a new Eſtate,” or the Releaſe will not be good. Co. Lit. 271. | 

If a Man occupies as Tenant at Sufferance, a Releaſe will not enure to him for want of 
Privity. Lit. S. 461. | | | | 

His being Tenant at Sufferance is not good to veſt any Eſtate in him for went of Privity 
between them; and a Releaſe to him, as to him who had the Reverſion, is void, becauſe 
he had not any Poſſeſſion, there being no Eſtate in him; and an Eſtate cannot be veſted in 
him in Reverſion by this Means ; for if Tenant for Life releaſes to him in the Reverſion, it 
is void by way of Releaſe; and it cannot paſs as a Surrender for want of apt Words. Cro. 
Eliz. 21: Dyer 251. ; | | 

But where a Man is in Poſſeſſion by Virtue of a Leaſe at Will, there a Releaſe ſhall ope- 
rate by Reaſon of the Privity between the Parties, And it is vain to make an Eſtate by Li- 
very of Seiſin to another who has the Poſſeſſion before. Lit. F. 461, 462. 


Thirdly, Viib reſpect to the Wards in a Releaſe. 


If I let Land for Life or Years, and releaſe all the Right I have without the Word Heirs, 
this at the Common Law is but an Eſtate for Life; but if I releaſe to him and his Heirs, 
or to him and the Heirs of his Body, then this is an Inheritance. Lit. F. 465. 


Fourthly, With reſpect to Recitals, the Uſes, Conditions, Defeaſances, Warranties and 


 Covenanls. | 


A Releaſe may have one or more Recilals in it (which is moſt commonly the Caſe) yet 
it is good without any. : | | | 

If the Words, To the only Uſe and Behoof of the ſaid A. B. and his Heirs and Aſſigns for 
ever, or ſuch like Words, are not in the Releaſe, then the Eſtate executes by the Statute of 
Uſes, and the Truſt is void. 5 

Where no Uſe is declared, it is to the Uſe of the Releaſor and his Heirs, EE 

Where a Releaſe is made to H. B. his Heirs and Aſligns for ever, to the only Uſe and 


Behoof of the Releaſee, his Heirs and Aſſigns for ever, in Truſt for the ſaid C. D. (which 


ſaid C. D. muſt be a Party to the Deed, and a Conſideration of 55s. to be paid by the 
Releaſee, and the Purchaſe-Money declared to be paid by C. D. the Ceſtuy que Truſt) if 
theſe Words are not in the Deed, then the Eſtate executes by the Statute of Ules, and the 


In 


ſame Time with it. Co. Lit. 236. 


%J 


Ch. 6. $. 13 Leaſe and Releaſe. | 


2 — - 4 22 3 — FI * * — 2 
— — — —— 


In Caſe of Leaſe and Releaſe to make a Tenant to the Præcipe in a Common ey 
if the Releaſe is made to the Tenant and bis Heirs; it muſt alſo be zo the Uſe of bin, his 


Heirs and Aſſigns for ever ; for the Releaſee muſt be abſolute Tenant of the Freehold. 
A Releaſe that enures by way of paſſing away an Eſtate, &c. may be made upon Condition, 
or with a Defeaſance; ſo as the Condition be contained in the Releaſe, or delivered at the 
And altho' there may be Warranties, Covenants, and ſuch Additions in Releaſes, (which 
is uſually the Caſe), yet they are good without them. | | 


(p) Of ſetting afide a Leaſe and Releaſe, Rc. 


a A Deviſed Lands to J. S. and his Heirs, but the Will was defectively executed, and af- 
* terwards the Heir at Law, in Conſideration of one hundred Guineas paid him by F. S. 


the Deviſee, by Deed, reciting that this Will was duly executed, releaſed to the Deviſee all 


his Right to the Eſtate deviſed ; and after that, there being Debts appointed by the Will to 
be paid, the Deviſee told the Heir, that it would facilitate the Raiſing of the Money for the 
Payment of the Debts, if he (the Heir) would join in a Leaſe and Releaſe of the deviſed 
Premiſſes; and thereupon, for fifty Guineas more paid to the Heir, he, together with the 


Deviſee, by Leaſe and Releaſe conveyed the Premiſſes to J. N. and his Heirs, in Conſidera- 


tion of 4000 J. mentioned to be paid by J. N. and a Receipt was given; but in Truth this 


Purchaſe- Money was not paid, but J. N. was only a Truſtee for F. S. The Court ſet aſide 
this Leaſe and Releaſe, upon Payment of the one hundred and fifty Guineas and Intereſt; and 
ſaid, either ſuppreſſio veri, or ſuggeſtio faiji, is a good Reaſon to fet aſide any Releaſe or Con- 


veyance; and that to recite in a Deed (as in this Caſe) that the Will was duly executed, 
When it was not, is /uggeſtio falſi, and to conceal from the Heir (as here) that the Will was 


not duly executed, is ſupprefſio veri, Will. 239, 240, 727. 


Of Confirmations, 
(A) 4 Confirmation what, and Confirmor and Confirmee whos 


A Deed of Confirmation is the Conveyance of an Eſtate or Right that one has into Lands 
or Tenements to another who has the Poſſeſſion thereof, or ſome Eſtate therein, where- 


by a voidable Eſtate is made ſure and unavoidable ; or whereby a particular Eſtate is increa - 
| ſed and enlarged. Terms de la Ley. Co. Lit. 298. 


And he that makes the Confirmation is ſometimes called the Confirmor, and he to whom it 


is made the Confirmee. 


(B) The Nature and Operation of a Confirmation in general. 


is made from a leſſer to a greater, and to give him ſome new Intereſt he had not be- 
fore; or (2) to corroborate and perfe# the Eſtate that was imperfect before; or (3) to change 


the Quality of it, from an Eſtate upon Condition, to an abſolute Eſtate or otherwiſe ; for this 


a Confirmation will do. | . | 
| In ſome Caſes alſo it will extinguiſh Rights and Titles of Entry. But it will not make an 


Eſtate good that is merely void, nor add nor take from an Eſtate a deſcendible Quality, and 
make a Man capable of it that is uncapable of himſelf, or econira. 


In ſome Caſes alſo it will leſſen and diminiſh Rents or Services: But it cannot, neither will 
it change the Nature of the Service into ſome other Kind of Service, nor increaſe it into a 


eater Service. Co. Lit. 295. a. 9 Co. 142. Dyer 109, Lit. F. 539. 7 H. 6. 7. 
In ſome Caſes a Confirmation is good where a Releaſe is not; as if I let Land to A. for 


Life, who lets it to B. for twenty Years, who enters: Now if I confirm the Eſtate of the Te · 


nant for twenty Years, and the Tenant for Life dies during the Term, I cannot enter during 
the Term. Lit. F. 516, Poph. 105. The Releaſe cannot operate for want of Privity. Lit. 


17. . | 
: Littleton in his Chapter of Confirmation makes eight Diverſities between a Confirmation and 
a Releaſe ; and therein puts eight different Caſes wherein a Confirmation and a Releaſe have 
the pop Operation in Law, Vide Lit. F. 516, 6 Sc. Co. Lit. 296, 297, We. 

Vor. I. e 8 | | 


| A Confirmation operates, (1) either to increaſe and inlarge the Eſtate of him to whom it 


PX 
—— N ; 


Conficmation. 


718 


make his Eſtate abſolute. Co. 146. 9 Co. 142. 7 6. 7. 


Bur many of the Cuboliies of ſome Kinds of Confirmations and Releaſes are ſupplied t bs 
Fines to Uſes, by Bargain and Sale and Deed tnrolled, and by Leaſe and Renee. Wood's Inſt. 
B. 2. c. 

The . of Rent will make a Confirmation of a Leaſe. 2 Danv. Ar. 128. 

And if a Man leaſes for Life, :referving Rent upon a Condition of Re- entry; and if after 
the Condition is broken by Non-payment of the Rent, the Leſſor diſtrains for the ſaid Rent, 
this Act ſhall be a Confirmation of the Leaſe, ſo as he cannot enter. /bid. | 

A Confirmation ſhall not diſcharge a Condition, but it is only to bind the Right of him 
who made i it in the Poſſeſſion of him to whom it is made,  Poph. 31. 7 


(C) Kinds of 8 | 


HERE are two Kinds of Confirmations, viz. a Confirmation implied or in Law, 
which is when the Law by Conſtruction makes a Confirmation of a Deed made to an- 
other Purpoſe ; and a Confirmation expreſs or in Deed, which is when the Act done or Deed 
made is intended for a Confirmation. And both theſe are always in Writing. (Confirma- 


tions got in Writing are void by Statute of Frauds and Perjuries, 22 Car. 2. c. 3.) The 


latter is properly called a Deed or Inſtrument of Confirmation, and is made after this Man- 
ner: Know all Men, at I A. of B. have ratified, approved and confirmed to C. of D. the 
Eſtate and Poſſeſſiun which I have of and in one 12 ejſuage, &c. with the Appurtenances in F. Or 
it may be by Indenture, Sc. 

A Confirmation is alſo diſtinguiſhed by its Effects; ; for ſometimes it tends and even to 
confirm and make good a wrongful and deſeaſible Eſtate, or to make a conditional Eſtate abſo- 
lute ; and then it is ſaid ro be Confirmalio perficiens. And ſometimes it tends and ſerves to 
increaſe and inlarge a rightful Eſtate, and fo to paſs an Intereſt z and then it is called Config- 
matio creſcens. And ſometimes it tends and ſerves to diminiſh and abridge the Services where- 
by the Tenant holds; and then it is called Confirmatio diminuens. Lit. §. 515. Co. Lit. 
295. a. 30. b. 9 Co. 142. Plow. 140. „ 


(D) Of a Confirmation confirming or altering the Quality of the Eſtate of bim to 


whom it 1s made. 


A Confirmation binds the Right of him who makes it, but does not alter the Nature of 
the Eſtate of him to whom it is made. Poph. . 

Theſe Things are requiſite in every good Confirmation tending to confirm an Alteration 
or alter its Quality : 

1, There muſt be good and capacitated Parties, and a Thing to be confirmed, as in other 


Grants, and the Deed muſt be well ſealed, &c. 


2. There muſt be a precedent rightful or wrongful Eſtate in him to whamn the Confirma- 
tion is made; at leaſt he muſt have Poſſeſſion of the Thing confirmed, elſe there is no 


Foundation for the Confirmation to work upon. 


3. The Confirmor muſt have ſuch an Eſtate and Property in the Thing whereby Confir- 
mation is made, as that he may thereby be enabled to confirm the Eſtate, elſe the Confirma- 
tion is void; as if the Heir of Diſciſce, W the Life of Diſſciſee contre 4 to the Diſſeiſor, 
this is no Confirmation. 

4. The precedent Eflate muſt continue till the Confirmation is come; as in all Caſes of 
1 Eitatcs the Confirmation muſt be before the Eſtate, or made void by Entry. | 

. The Eſtate precedent, and that which is to be confirmed, muſt be lawful, and not pro- 


Uibited by any Act of Parliament: Therefore if a ſpiritual Perſon makes a Fr not warran- 


ted by the Statutes, as a Prebend, or the like, the Confirmation of the Dean and Chapter 
will not help or amend it. _ 

6. There muſt be apt Words in the Deed or Inftrument the moſt proper for the Purpoſe, 
as before mentioned. 

I. s to the Parties, and a Thing to be confirmed, ſealing the Deed, &c. ſee before Chap. 4. 
and the various Sections of this Chapter. 

II. As to the ſecond Article, That there muſt be a precedent rightful or wrongful Eſtate in 
him to whom the Confirmation is made, in bis own or in another's Right, or at leaſt he muſt have 
the Poſſeſſion of the Thing whereof the Confirmation is to be made, that may be as a Foundation 
for the Confirmation to work upon, take the following Examples. | 

If a Feoffee on Condition makes a Feoffment over, and the Feoffor confirms his Eſtate to 
him to whom the ſecond Feoftment is made, and his Heirs; this is a good Confirmation to 


And 


ch. 6. 6. 14. „„ Confirmation. 
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| "And if Leſſee for Life makes a Feoffment in Fee, or Leaſe for Years, and the farſt Leſſor | 


confirms this ſecond Eſtate this is a good Confirmation. Lit. F. 516. 


And if one diſſeiſes me of Land, I may after confirm the Eſtate of the Diſſeiſor, or of his 


Heir, if he be dead; or of his Feoffee:. if he has aliened it; and this will make his Eſtate 
good for ever. And if the Diſſeiſor makes a Leaſe for Life or Years of it, I may confirm 
the Eſtate of the Leſſce; and this will make it good for he: N 9 Co. 142. 6 Co. 15. 
Perk. $. 86. Tit. §. 318, 521, 11 H. 7. 28, 29. 

Asad if one makes a Leaſe for Life abfolute; or a Pease in Fee, or Lak "4 Eife on 
.Condition ; or be diſſeiſed of Land, and the Leſſee for Life, Feoffee, or Diſſeiſor, grants a 
Rent out of the Land in Fee, and the Leſſor, Feoffor or Diſſeiſee confirms the Eſtate of 
the Grantee ;. this makes good the Grant for ever. And ſo alſo if the Heir of a Diſſeiſor 
that is io by Deſcent grants a Rent-Charge, and the Diſſeiſee confirms it; this is a good 
Confirmation, And it an Infant makes a. Leaſe for twenty Years, and the Leſſee makes a 
Leaſe to another for all or Part of the Time, and the Infant at his full Age confirms this ſe- 
cond Leaſe; this is a good Confirmation, and perfecs the Leaſe; for it is a Rule, That 


which I may defeat by my Entry, I may confirm by my Deed. Co. 144. Lit. $ 527, 529» | 


57. 11 H., , 290% Gor Lat 300 :::.;3 
But if there be no pac Eſtate on which the Confirmation r work, or the Eſtate 


r 


upon, Condition is avoided by Entry, or a Leſſee rh ont or a Diſſciſee enters upon a. 


Diſſeiſor, and afterwards he that has the rightful Eſtate confirms their Eſtates ſo defeated and 
gone; theſe Confirmations are void : Debile fundamentum fallet opus. And a Confirmation 
to him that has nothing in the Land is void. And hence it is, that if one confirms all his 


Eſtate that he has granted to another, when in Truth he has e none at all, this is void. | 


Co. Lit. 295,. 301. Dyer 263. 
And ſo alſo it is if there — an Eſtate and no Poſſeſſion: as if a Diſſeifor makes a 12 
for Years to begin at Mic baelmas, and before the Day the Diſſeiſee confirms the Eſtate of the 


L eſſee for Years; it is ſaid this is not a good Confirmation; /ed quere. 4 H. 7. 10. 


HI. As to the third Thing requiſite, viz. That the Confirmor muſt have ſuch an Eſtate and 
| Properly in the Thing whereof tbe Confirmation is made, as he may be thereby enabled to confirm 
the Eſtate to the Confirmee, as the Leſſors, Feoffors and Diſſifees in the Caſes before have, other- 
wiſe the Confirmation is void. Dyer 109. 


Obſerve, that if the Heir of the Diſſeiſee during the Life of the Diſſeiſce confirms to is : 


Diſſeiſor; this is no good Confirmation to perfect his Eſtate although the Diſſeiſee dies, and 
the Right of the Land deſcends to his Heir afterwards. 19 H. 6.62: 

Ss ik Land be given to A. and B. his Wife, and the Heirs of their Bodies iſſuing, the 

Remainder in Fee to A. and A. levies a Fine with Proclamations, and dies, and ſhe within 

five Years enters and claims, and after the Conuſee confirms the Eſtate made by the firſt Gift 


to the Wife, to have and to hold according to the ſame ; this Confirmation is to no Purpoſe. 


9 Co. 138. 

So if Leſſee for Life makes a Leaſe for thirty Years, and after he i in Reverſion and the Leſ- 
ſce for Life leaſes for ſixty Years; in this Caſe he cannot confirm the Leaſe for thirty Years, 
becauſe he has granted it before for ſixty Years, Co. Lit. 296. | 


And hence it is alſo that the Confirmation by one Joie of the ! Eſtate of his Compa- 
nion works nothing; ; for their Eſtates are equal, and each has Intereſt in the whole Land. 


Fitz. Confirmation 18. 
And yet if one Jointenant confirms the whole Land to bis Companion, to have and to 
hold the Land to 4 and his Heirs; this ſhall amount to a Grant, and fo will be good to 
paſs his Moiety. Lit. §. 523. Dyer 263. 5 
And hence it is alſo, that if a Man grants a Rent-Charge out of his Land" to another 
for Life, and then confirms his Eſtate without any Clauſe of Diſtreſs, {for by a Clauſe 
of Diſtreſs a Grant of a new Rent may be made) to have and to hold to him in Fee- 
ſimple or Fee- tail; that this is void, for the Confirmar has no Reverſion of the Rent in 
him. 
IV. As to the fourth Thing requiſite, viz. That the precedent Eftate muſt continue until 
| the Confirmation comes, as in all the Caſes of voidable Eſtates made, the C onfirmation muſt 
be before the Eſtates be made void by Entry, &c. or otherwiſe the. Confirmation will be void. 
Obſerve, if a Lene for Life or Years ſurrenders, or the Diſſeiſee enters upon the e 
6 an 
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and after the Leſſor or the Diſſeiſee confirms the Eſtate of the Leſſee or Difſeiſor ; this Con | 
firmation comes too late. 

V. As to the fifth Thing requiſite, viz. That the Eſtate precedent; and that which is to be 
confirmed, muſt be lawful, and not prohibited by an Ad of Parliament, Obſerve, if a Spiritual 
Perſon, as Prebend, or the like, makes a Leaſe not warranted by? the Statutes ; the Confir- 
mation of the Dean and Chapter will not help nor amend it. And if Tenant in Tail makes 


a voidable Leaſe, and after confirms it himſelf, this is voidable till. 2 Co. 15. Lit. 


. 
* 


607. 

f VI. As to the fixth Thing requiſite, viz. That there muſt be apt Words of Confiratatien in 
the Deed or Inſtrument, Note, That although the Words, I have confirmed, ratified and ap- 
proved, be the moſt ſignificant and proper Words to make this Conveyance, yet ſuch as are 
made by other general Words may make a good Confirmation : And therefore it is agreed, 
that a Deed made by the Words, Hath given, groves or demiſed, may make a good Confir- 
mation. 

And therefore that if the Diſſeiſee, Corparcenor or Leflor, mea a Deed of the Land by 
the Words, Hath given or granted to the Diſſeiſor, other Coparcenor, or Leſſee for Life, 
and delivers the Deed ; this is a good Confirmation without Livery of Seiſin. Alſo if a 
Feoffment be made to A. to the Uſe of B. and his Heirs upon Condition, and before the 
Condition broken the Feoffor and B. join in the Grant-of a Rent-charge, and after the Con- 
dition is broken; the Law interprets this is a good Grant from B. and a good Confirmation 
of the Feoffor without any Words of Confirmation. So if Tenant for Life grants a Rent to 
him in Reverſion, and he by Deed grants it to another and his Heirs in Fee ; the Law con- 
ſtrues this a good Grant and a Confirmation alſo. Lit. F. 531, 532. 10 Ed. 4.3. Co, 
Lit. 295. Dyer 116. Co. 147. 5 Co. 15 

And in theſe Caſes of Confirmations of Sanden if it be by the Diſſeiſee to the Diſſeiſor, it I 
is good without any Word of Heirs; as if the Diſſeiſee confirms the Eſtate of the Diflcifor, 
or confirms the Land unto bim, and ſays not to bim and his Heirs; this is an effectual Con- 
firmation to him and his Heir for ever. And if a Leſſee for Life, or a Diſſeiſor, makes a 
Leaſe for Life or Years, Ec. and he in the Reverſion, or the Diſſeiſee, confirms their Eſtates, 
and not the Land, and without any Habendum or Limitation of Eſtate ; this is good for ſo 
long as the Eſtates continue. Lit. $. 519. Co. Lit. 296. 

But it is moſt ſafe always to expreſs the Eſtate, to ſay, To have aud to bold the Land to | 
bim and his Heirs, or for Life, &c. as the Agreement is. If Leſſee for Life grants a Rent 
to one and his Heirs out of the Land, and the Leſſor confirms the Eſtate, or this Rent- 
charge; this makes the Eſtate of the Rent ſure. And ſo alſo if he confirms the Rent, and 
ſays, To have and io bold to bim and bis Heirs; this is a good Confirmation. But if he con- 
firms the Rent, To have and to hold to bim in Fee, without naming bis Heirs; hereby his 
Eſtate is not made better. C. 147. W e 


6 Of a Confirmation e the Bftate of him to whom it is made. 


F the Leſſor confirms the Eſtate of his Leſſee for Liſe with this Clauſe, To hold without 

Impeachment of Wafte ; this is a good Confirmation to change the Quality of the Eſtate, 
ſo far as to make it diſpuniſhable of Waſte. So if the Lord Paramount confirms the Eſtate, 
of the Meſne with Clauſe of Acquittal. And ſo if Leſſee for Years, or for another's Life, 
be without Impeachment of Waſte, and the Leſſor confirms to him for his own Life, and 
omits that Clauſe ; hereby this Privilege is gone, and the Eſtate is become puniſhable for the 
Waſte. 9 Co. 139. 8 Co. 79. Dyerio. F. N. B. 136. 

A Confirmation Creſcens, muſt have all the Qualities of a Confirmation which confirms 
or alters the Quality of the Eſtate of him to whom it is made, which are before mentioned; 
and there muſt be alſo in this Caſe a Privity between the Confirmor and the Confirmee z and 
then it may inlarge the Eſtate of him to whom it is made, as from an Eſtate at Will to 
an Eſtate for Years, or to a greater Eſtate ; from an Eſtate for Years to an Eſtate for Life, 
or to a greater Eſtate ; from an Eſtate for Life to an Eſtate in Tail or in Fee; and from an 
Eftate-tail to an Eſtate in Fee ; and theſe Confirmations are good. But in all theſe Kinds of 
Confirmations, Care muſt be had of the Manner of Penning them, and that in every ſuch 
Deed there be a Limitation of the Eſtate, i. e. that theſe Words be inſerted, To have. and 
to hold the Tenements, &c. to bim and bis Heirs, or to bim and the Heirs of bis Body, or to 
him for Term of Life or Years, as the Agreement is ; 3 for if a Leſſee for Life makes a 
Leaſe for Years, and then the Leſſee for? ife and he in Reverſion confirms the Land, To 


have and to hold to him for Life, or 1e bim and his Heirs, theſe Words will make the 
_ Eſtate. 


4 


ch. 6. f. 5 Confrmation. 


721 


Eftare WY 9 Ge. 142. 6 Co. 15. Co. Lit. 306. Dyer 145, 265 2505 Lit. F. 5333 
22, 323 

8 But f the Confirmation be made to the Leſſee for Life or for Years of his Term or Eſtate; 

and not of the Land; as when he confirms his Eſtate, To have and to Bold his Eſtate, to 

him and his Heirs; this does not increaſe the Eſtate. And yet if he confirms the Land, To 

have and to hold the Land to him and bis Heirs , this will increaſe the Eſtate. Et. fic de Fr” mi- 

libus. Lit. F. 524, 545. Plow. 540. 

If the Huſband has an Eſtate of Land for Life or Yes in the Right-of his Wife, of to 
them both for Life, and a Confirmation is made to him alone of his Eſtate, or of the Land, 
To have and to hold the Land to him and his Heirs, this is a good Conveyance of the Fee- 
ſimple to him after the Death of his Wife. And if I let Land to a Feme Sole for the Term 

of her Life, who takes a Huſband, and after J confirm the Eſtate of the Huſband and Wife; 
To have and to hold for the Term of their two Lives; this is good, but it ſhall enure only to 
enlarge his Eſtate for the Term of his Life, if he ſurvives his Wife. But if one leaſes to 
another for Life, and after confirms the Eſtate of the Leſſee to him and his Wife for the 
Term of their two Lives; this is void as to his Wife. Co. Lit. 299. Plow. 160. Lit. §. 
525. Filz. Confirmation 7, 17. 

If one grants a Rent-charge out of his Land for Life, and after the Grantor confirms the 
Eſtate of the Grantee in the Rent without any Clauſe of Diſtreſs, To have and 10 hold to him 


in Fee ſimpie or Fee-tail ; this Confirmation is not effectual to enlarge the Eſtate. But if a 


Man be ſeiſed of an old Rent-charge or Rent-ſervice, and grants the ſame firſt for Life, and 


after confirms the Eſtate of the Grantee in Fee-ſimple or Fee- tail; this is good, and will 


enlarge the Eſtate accordingly. Tit. $. 548, 549. 
If a Tenant for Life grants a Rent out of the Land to one and his Heirs during the Life of 
the Leſſee for Life, and after the Leſſor confirms the Rent to the Grantee and his Heirs 
the Eſtate is not hereby calarged, but when the Tenant for Life dies, the Rent ſhall ceaſe. 
Co. 147 
| T his Kind of Confirmation. may be made by oa fame Words as the former, viz. by the 
Words give, grant or demiſe. But neither of theſe may be made by the Wor.'s ſurrender, re- 
leaſe, exchange, or the like; for theſe are peculiar Words deſtined to a ſpecial End, being a 
proper and peculiar Manner of Conveyances. And yet if I that am a Leſſor ſay to my Leſſee 
for Years by my Deed, I will that you ſhall bold the Land for your Life; this is a good Con- 
firmat* n to increaſe the Eſtate by the Words 7 will only. So if I grant to my Leſſce for 
Years, that he ſhall hold the Land for Term of his Life; this without any other Words is a 
;yood Confirmation. Co. Lit. 301. Fitz. nen 23. 


CCF) Of a Confirwation diminiſhing or WROTE Saw 40 


Y a . the Lord may confirm the Eſtate of his Tenant to hold at Common 

Law where belore he held in Antient Demeſne, and ſuch a Confirmation is good. But 
ſuch a Confirmation as is to hold by new Services, as a Roſe, for Money, or the like, is not 
good for that Purpoſe. And in this Caſe there muſt be alſo a Privity. And therefore if 
there be Lord, M-ine and Tenant, and the Lord confirms the Eftate of the Tenant to hold 
by leſs Services ; this is void. And if the Lord confirms to his Tenant after he is diſſeiſed, 
before his Entry, to hold by leſs Services; this is void. Lit. 5. 538. 9 Co. 142. 


(G) How fo make a Deed of Confirmation. 


E may ether be made by Deed Poll or by Indenture. Troll or Ta- 


2. It is good without any Conſideration expreſſed in the Deed. 
. The Words, Have granted, ratified and confirmed, are uſual Words; and the Words, 


301. Lit. Rep. 270. 2 Saund. 96, 97. 


If the Words be, Volo that the Leſſee for Years ſhall have for his Life; this i is a good Con- 


firmation. Lit. Rep. 270. 
And the Word — may amount to a Confirmation. Lit. Rep. 270. Plow. 187, 


= Dyer 178. 


denture. 
Conſideration; 


Det, Conceſſi & Confirmavi, are as good, and work without Livery, Lit. 5. 531. Co, Lit. Pane 62 _ So 


4. It is ef in every Coo to have the Words, To ou and to hold, Sc. Habendur. 


in Fee, Fee- tail, for Life or Years, as the Caſe requires. Lit. §. 5 
In a Deed of Confirmation it is proper to recite in the Premilſes the Eſtate of the Tenant 
which is to be confirmed, and alſo the Eſtate of him that is to confirm, and to expreſs the 


Condition thereof, if there is ws Weſt's Hmb. 9.457. 
Ver I. | 8%: - 1 (H) ber. 
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(H) Where the Confirmation of ſome Perſons is needful to perfeft the Grant of others, 
or not; and how it may be done, | f 


F a Biſhop, Dean, Archdeacon, Prebend, or the like, makes any Leafe of the Land 
1 they have in the Right of their Biſhoprick, Deanry, Achdeaconry or Prebendſhip, not 
warranted by the Statute of 32 H. 8. and within the other Statutes; this Leaſe muſt be con- 
firmed by the Dean and Chapter by their common Seal ; and if there be two Chapters, it muſt 
be confirmed by them both, or otherwiſe it is not good. But if the Leaſe be ſuch a Leaſe as 
is warranted by the Statutes, the Biſhop may make it without the Confirmation of the King, 
the Patron and Founder of Biſhopricks, or the Dean and Chapter; and ſo alſo it ſeems of 


the Reſt. And a Corporation Aggregate, as Dean and Chapter, Maſter and Fellows, and 


the like, may grant without any Confirmation of the Founder ; and this Grant will be good. 
Co. Lit. zoo, 301. 10 Co. 62. 5 Co. 3. Dyer 145, 273, 349, 338, 339, 6. 
If a Biſhop, Sc. grants an antient Office belonging to his Biſhoprick, although it be but 
for the Life of the Grantee, yet it muſt be confirmed by the Dean and Chapter, otherwiſe it 
is not good. 10 Co. 62. = „ 5 
If a Parſon or Vicar had made any Leaſe for longer Time than his own life, it muſt have 
been confirmed by the Patron and Ordinary : But at this Day, although it be confirmed by the 
Patron and Ordinary, yet the Leaſe is good for no longer than during the Parſon's ordinary 
Reſidence, except it be impropriated. Dyer 52. Stat. 13 Eliz. c. 20. = „ 
If a Parſon leaſes his Rectory for ſixty Years, and this is confirmed by the ſucceeding Bi- 
ſhop, and ſucceeding Patron alſo, neither of them being Biſhop or Patron at the Time of 


granting of the Leaſe, it is good. Cro. Car. 38. pl. 3. | Es | 
If Tenant for Life grants a Rent-charge to J. S. and his Heirs; in this Caſe he in Rever- 


ſion muſt confirm it; otherwiſe the Grant of the Rent will be good for no longer than the 


Life of the Tenant for Life. Co. 147. | | > | 
Where a Man has an Intereſt in any Lands, Tenements, Rents, Commons, Felons Goods, 


or the like, by any Grant of any of the Kings of the Realm, he need not have the Confirma- 
tion of any or of every ſucceeding King. Alſo Grants of Fairs, Markets, Warrens, and the 
like, made by one King, will be good in Law againſt his Succeſſors without any Confirma- 
tion. But all ſuch as have any judicial or miniſterial Offices, Commiſſions and Authorities 
derived from the King, muſt have the Confirmation of every ſucceeding King, other wiſe 


they may loſe them. 8 Co. 167. Dyer 277, 327. Ketw. 145, 188, 


(1) Where a Confirmation may be good for Part of the Eflate, or for Part of the 
Thing, or not, | CE 


A Confirmation by apt Words in Caſe of a Leaſe for Years may be for Part of the Time, 

But in Caſe of a Freehold it cannot be fo. And ſo alſo it may extend to Part of the 
Thing before in Eſtate. And therefore if a Diſſeiſor, Tenant in Tail, Huſband of the Land 
he has in the Right of his Wife, or a Leſſee for Life makes a Leaſe for Years, and the Diſ- 
ſciſee, Iſſue in Tail, Wife, or Leſſor makes a Confirmation of all the Land for Part of the 
Time, or of Part of the Land for all the Time; this Confirmation is good. But if any ſuch 
Perſon makes a Leaſe for Life, Gift in Tail, Sc. the Diſſeiſee cannot confirm Part of the 
Eſtate but he muſt confirm all. And therefore if he confirms his Eſtate for one Hour, it is 
a Confirmation of the whole Eſtate. And ſo alſo if he confirms the Land to the Diſſeiſor 
himſelf but one Hour, one Week, one Year, or for his Life, &c. this is a good Confirma- 
tion of the Eſtate for ever. And if it be a Leaſe for Years that is confirmed, Care muſt be 
had to the Manner of the Confirmation, for if the Confirmation be of the Eſtate or the Term 
for one Hour; this is a good Confirmation for the whole Time: And therefore the Confir- 
mation muſt be had of the Land, To have and to bold for Part of the Term; and being ſo 
made it may be good for that Time only, and no longer. Lit. $. 519, 520. Co. Lit. 297. 
5 Co. 81, 82. | | 5 . 


(K) The 


Confirmation. 


Ch. 6. F. 14. 


(K) The Force and Virtue of a Confirmation, and how it ſhall enure and be conflrued 
= 8 and taken, | 


IF I make a Feoffment on Condition, and before the Condition broken I confirm the 
1 Eſtate of the Feoffee abſolutely ; this will not extinguiſh the Condition. And yet if the 
Condition be broken firſt, ſo that my Entry is lawful ; the Confirmation will extinguiſh the 
Condition. And if the Feoffee makes a Feoffment over abſolutely to another, and I confirm 
the Eſtate of the ſecond Feoffee whether it be before or after the Condition broken; by this 
the Condition is diſcharged. 11 H. 7. 29. Co. 146. | 
If the Lord confirms the Eſtate of his Tenant in the Tenements, or one that has a Rent, 
Common, or Profit out of Land confirms to the Tertenant his Eſtate z in theſe Caſes not- 
withſtanding this Confirmation the Seigniory, Rent, Common, Sc. continues, and this 
ſhall not enure to extinguiſh it. Lit. §. 535, 536, 537- 
If the Diſſeiſee and a Stranger diſſeiſes the Heir of the Diſſeiſor, and the Diſſeiſee confirms 


the Eſtate of his Companion ; this ſhall not enure to extinguiſh the ſuſpended Right of the 


Diſſeiſee, but when the Heir of the Diſſeiſor ſhall re-enter it ſhall be revived. And if the 
Grantee of a Rent- charge, and a Stranger diſſeiſe the Tenant of the Land, and the Grantee 
confirms the Eſtate of his Companion; this ſhall not enure to the Rent ſuſpended to ex- 
tinguiſh it, but after the Re- entry of the Tenant, the Rent ſhall be revived. Co. Lit. 298. 

I I have an Eſtate in Land for my Life, and he in Reverſion confirms the Eſtate to me 
and my Wife for the Term of our Lives; this ſhall enure only as a Confirmation of my 
Eſtate, and not ſo as to give any Eſtate to my Wife. But if I have a Leaſe for Life or Years 


in Right of my Wife, and he in the Reverſion confirms the Eſtate to me and my Wife, To . 


have and to bold to us for our Lives; this ſhall enure not only to confirm the Eſtate, but alſo 
to create an Eſtate to me after my Wife's Death: And in Caſe of a Leaſe for Years, it makes 
our Eſtate joint; but in Caſe of a Leaſe for Life, I ſhall take by Way of Inlargement of 
Eſtate for my Life after my Wife*s Death; and if in this Caſe the Confirmation be to me and 
my Wife, To have and to hold the Land to us two and our Heirs; this ſhall enure to us in Fee- 
ſimple as Jointenants. | | 15 
If Land be let to Huſband and Wife, To have and to hold the one Moiety to the Huſband 

for his Life, and the other Moiety to the Wife for ber Life, and the Leſſor confirms to them 
both their Eſtate in the Land, To have and to hold to them and their Heirs; in this Caſe as to 
the one Moiety, it enures only to the Huſband and his Heirs, but as to the other Moiety 

they ſhall be jointenants. And yet if ſuch a Leaſe for Life be made to two Men by ſeveral 
Moieties, and che Leſſor confirms their Eſtates in the Land, To have and to hold to them and 
their Heirs; by this they are Tenants in Common of the Inheritance. Co. Lit. 299. 

If the Diſſeiſee confirms the Eſtate of the Diſſeiſor, To have and to hold to bim and his 
Heirs of his Body engenared, or To have and to hold to him for Term of his Life; this ſhall enure 
to him as a Fee- ſimple, and ſhall confirm his Eſtate for ever. Lit. F. 419. 

If my diſſeiſor makes a Leaſe for Life, the Remainder over in Fee, and I confirm the 
Eſtate of the Tenant for Life, this ſhall not enure to, nor avail him in Remainder. And if 
the Diſſeiſor makes a Gift in Tail, the Remainder to the right Heirs of the Tenant in Tail; 
this ſhall not extend to the Fee-ſimple, no more than if the Diſſeiſor makes a Gift in Tail, 
the Remainder for Life, the Remainder to the right Heirs of the Tenant in Tail, and the Diſ- 
ſeiſee confirms the Eſtate of the Tenant in Tail; for this ſhall extend only to the Eſtate- tail, 
and not to the Remainder for Life or in Fee. But if the Diſſeiſee in the firſt Caſe, confirms 

the Eſtate of him in the Remainder; this ſhall enure to and avail the Tenant for Life. And 
ſo if a Diſſeiſor makes a Leaſe for Life and keeps the Reverſion, and after the Diſſeiſee con- 
firms to the Diſſeiſor; this ſhall enure to theTenant for Life. And ſo if a Diſſeiſor makes a Leaſe 
for Life to A. and B. and the Diſſeiſee confirms the Eſtate of A. this ſhall enure to B. and 
make his Eſtate good alſo in the other Moiety. And ſo if there be two Diſſeiſors, and the 
Diſſeiſee confirms the Eſtate of one of them without ſaying more, this ſhall enure to them 


both. But if the Confirmation be of the Land, To have and to bold the Land to one; in this 


Caſe it may enure to him alone. So if a Diſſeiſor infeoffs A. and B. and the Heirs of B. and 


the Diſſeiſee confirms the Eſtate of B. although it be but for his Life; yet this ſhall enure to 


both, and to the whole Fee-ſimple. Co. Lit. 297, 298. | 
lf a Leaſe be made for Life to A. the Remainder to B. for Life, and the Leſſor confirms 
their Eſtates in the Land, To have and to bold to them and their Heirs; this ſhall enure as to 


the one Moiety to A. in Fee after the Death of B. and as to the other Moiety in Fee to B. 


after the Death of 4. Co. Lit. 299. 
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If Lands be given to two Men, and the Heirs of their two Bodies begotten, and the Do- 
nor confirms their Eſtates in the Land, To have and to hold the Land to them and their Heirs , 
this ſhall enure to them as a joint Eſtate for their Lives, and after for ſeveral Inheritances. 
Co. Lit. 259. | | | 

If the I fie for Life, or the Diſſciſor, makes an abſolute Leaſe for Years, and he in Re- 
verſion, or the Diſſeiſee confirms the Eſtate of the Leſſee for Years; this makes the Leaſe 
good for all the Time. So if the Diſſeiſor makes a Leaſe for Life, and the Diſſeiſee con- 
firms the Eſtate of the Leſſee for Life; this make the Eſtate good for the Life. And if 
he in Reverſion confirms the Eſtate of the Termor but an Hour; this makes it good for all 
the Term. And if an Eſtate for Life or in Fee be confirmed but for one Hour, it is a good 
Confirmation for all the Eſtate. And if the Diſſeiſee confirms the Eſtate of the Diſſeiſor, 
To have and to hold for one Hour, Year, or for Life, or in Tail; this is a good Confirmation for 
ever, and makes his Eſtate unavoidable. And yet if the Diſſeiſee confirms the Land, Ha- 
bendum the Land for Life, or Tail, Sc. contra. Lit.F. 516, 519, 520, 521, 541. 5 Co. 79. 

If a voidable Leaſe be made for forty Years, and the Leſſor confirms the Term for twenty 
Years; this is a good Confirmation of the whole Term; but if he confirms the Land for 


— — 


twenty Years, it may be good for that Time only, and no longer; wherein as in divers 


other Caſes before obſerved, that the very Words whereby the Confirmation is made, are 
much to be heeded, for Parols font plea. Dyer 52, 339. 5 Co. 81. | | 

If Tenant in Tail or for Life of Land, lets it for Years, and after confirms the Land to 
the Leſſee for Years, To have and to hold to the Leſſee and his Heirs for ever; by this the 


Leſſee has only an Eſtate for Term of the Life of the Tenant in Tail, or for Life, and there- 


in his Leaſe for Years is extinct. Lit. §. 606, 607, 610. | | 
If Tenant for L.ife grants a Rent to another and his Heirs during the Life of the Tenant for 


Life, and the Leſſor confirms to the Grantee and his Heirs ; this ſhall be conſtrued to be an 
Eſtate for Life only, and no Enlargement of the Eſtate. But if Tenant for Life grant a Rent- 
charge in Fee, and the Leſſor confirms it, this ſhall be conſtrued to be a Confirmation of the 
Fee- ſimple. Co. 147. Co. Lit. 301. | | : | | 

A Man, in Conſideration of natural Love and Affection which he bore to his Son, bargain- 
ed and ſold, gave, granted and confirmed, the Land to him and his Heirs ; the Deed was 
inrolled, (But Note, the Inrolment ſignified nothing in this Caſe) : The Queſtion was, whether 
this Land would paſs, and how? Thereupon it was reſolved, that it ſhould not paſs by way 
of Uſe, unleſs Money was paid, or the Eſtate executed; but becauſe the Son was then in 


Poſſeſſion, it was held to enure by way of Confirmation, Cro, Zac. 127. pl. 17. 


S E CT. XV. 
Of Aſignments. See Athyns's Rep. 546, 545. 


(A) Afignment what, Aſfgnor and Aſſignee, abo. 

N Aſignment is the Setting over, or Transferring a Right or Intereſt which one has in 

A a Thing to another. | | 5 OY 
The Afignor is he who makes the Aſſignment, and the Aſignee is he to whom it is made. 
An Aſſignee is he to whom the Thing is appointed or aſſigned, to be occupied, uſed, paid 

or done; and is always ſuch a Perſon, who has the Thing fo aſſigned in his own Right and 


for himſelf ; i. e. the Intereſt is veſted in him. 


(B) Things requiſite in an Aſſignment. 


HERE needs no Conſideration in an Aſſignment by Tenant for Years; for the Tenure 
and Attendance, and being ſubje& to Forfeiture and Payment of Rent, (if there were. 
any) is ſufficient to veſt an Uſe in the Aſſignee. Mod. 263. | 
An Aſſignment is uſually made by the Words have given, granted, aſſigned and ſet over. 
See before, p. 230, 231. ” „„ 
In an Aſſignment it is neceſſary to have Covenants. | ; | os 
Firſt, On the Afſignor's Part, viz. to ſave harmlefs of former Rents, Grants and Incum- 
brances, and for the Delivery of Evidences and Deeds; that the Aſſignor is Owner in Pof- 
ſeſſion, and has Power to grant and aſſign; that the Aſſignee may quietly enjoy, to make fur- 
ther Aſſurance, c. | | F : : 


Secondly, 


Ch. 6. 8. 16. Allignments. 


Secondly, On the Aſfienee's Part, viz. to pay the Rent, to perform Covenants, &c. 
See before Chap. 4. Of Things neceſſarily incident to @ good Deed. | 


(C) Of what an Aſſignment may be made, or not. 


: 1 E RE may be an Aſſignment of Lands given in Fee, for Life or Tears; of a Mort- 
1 gage for Years forfeited, the Mortgagor being made a Party and confirming the Aſſigu- 

ment; of an Annuity, Rent charge, Judgment, Statute, Sc. Wood's Inſt. B. 2. c. 3. 
Where a Perſon has a Term for Years, he cannot grant and aſſign the ſame over, unleſs he 


has actual Poſſeſſion ; but if he has not, then it muſt be by ſealing of the Deed upon the 


Ground. Carter 161. Cro. Elix. 483, 446, 447. 1 Lev. 47, 270, 271, 272. 3 Lev. 387. 

Daliſon 8 1. s | 8 | | 

lf a Deviſee in Remainder of a Term articles for a valuable Confideration to ſell it; this is 

a good Aſſignment in Equity, and the Deviſee in Remainder is afterwards but a Truſtee for 

the Purchaſor. Will. 574. __ | | 
An Authority or Truſt cannot be aſſigned over unleſs it be granted to him and his Aſſigns. 

Perk. & 99. 4 Inſt. 85. Finch 16, 17, 31. And then it muſt be in Writing. 

A Right of Extry, or Thing in Aion, or Cauſe of Suit, or Title for Condition broken 

cannot be granted or aſſigned over. | | | 

A Thing in Action, as a Bond, a juſt Debt, Sc. is vulgarly ſaid to be aſſignable over; and 

Aſſignments are ſometimes made of them; but the very Form uſed in ſuch Caſes (except in 

Caſes of Bankrupts, vt infra) ſhew them not to be aſſignable in their Nature; for as the Aſ- 


ſignee cannot ſue for the ſame in his own Name, a Letter of Attorney is added in the ſame 


Deed, impowering the Aſſignee to receive the Debt, &c. or to ſue for it in the Name of the 
Aſſignor; ſo that in Reality it amounts to little more than a Letter of Attorney to ſue in his 


k 


Name. 8 

But the Paper, Parchment and Wax of a Bond, Sc. may be aſſigned over, and the Aſ- 
ſignee may keep or cancel it. Co. Lit. 232. a. b. 

Although a Choſe in Action cannot be aſſigned to a common Perſon, yet it may to the King, 
and he or his Grantee or Aſſignee may ſue for it in their own Name: Will. 252, 253. Vide 
Lucas 245. - | o | 

Although a Choſe in Action is not aſſignable (i. e. to common Perſons; ſee before) at Law, 
yet it is in Equity, where the Huſband may aſſign it alone, as he may any other Part of the 
Wife's perſonal Eſtate. 2 Will. 608. . | | 00 

By a Settlement of Lands, a Sum of Money was to be raiſed for Daughters Portions ; one 
of the Daughters married and died before her Portion was paid, whereupon the Huſband 


took Adminiſtration to her, and made an Aſſignment of all his Intereſt in that Portion to 


his Son whom he had by a former Wife: The Son by this Title, after his Father's 
Death, ſued in Equity for the Money. Defendant inſiſted that though Choſes in Action 
might be aſſigned in Equity, on a Conſideration paid by the Party who had the Intereſt, and 
were recovered there by the Aſſignee; yet in this Caſe the Aſſignment being by an Admi- 
niſtrator, and not the Perſon who had it in his own Right, this had never been allowed good. 
Per Lord Keeper: There is a great Difference between the Aſſignment of the Party and of 
the Adminiſtrator, where. the Adminiſtrator is a Stranger, and has no Right but merely by 
the Adminiſtration : But here the Adminiſtration was pro forma only, and the Adminiſtrator 
had a Right to the Money as the Portion or Proviſion for his Wife; and it was diſpoſable by 
the Huſband as other Money. Decreed pro Quer', 1 Chan. Ca. 169, 170. | 
A Poſſibility is not aſſignable in Equity, for that which is a Rule of Law (the Lord Keeper 
ſaid) is a Rule in Equity. 2 Vern. 563. But it may be releaſed; for it is unreaſonable there 
ſhould be an Incumbrance on a Man's Eſtate, that can no way be diſcharged. 741d. 
Pet an Aſſignment of a contingent Intereſt which the Huſband has in Right of the Wife, 
or a Poſſibility of a Term, though not good ſtrictly by way of 4fjignment, yet will operate 
as an Agreement where it is for a valuable Conſideration. 2 Will. 608. 

A. poſſeſſed of a Term ſettled it in Truſt to the Uſe of himſelf and his Wife for Life, 
Remainder to the Uſe of ſuch Iſſue of the Huſband and Wiſe as he ſhould by Will appoint: 
He by Will ſettled it on B. his Son, who in the Life-time of his Mother aſſigned and releaſed 
it to C. to whom the Truſtees likewiſe aſſigned their Intereſt ; and it was held by the Court, 
with the Advice of the Judges, that though a Grant of a future Poſſibility is not good in 
Law, yet a Poſſibility of a Truſt in Equity may be good; and that it was the rather ſo in 
this Caſe, becauſe the Truſtees joined in it. 1 Chan. Rep. 29. 
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Matters of Eaſe and Pleaſure granted to a Perſon cannot be aſſigned ; as to go to Church 
over my Ground, to dine at my Table, c. But generally ſpeaking, Matters of Pe t may 


be granted over. 
The Eſtates of Bankrupts may be aſſigned over by the Commiſſioners, and the Aſſignecs 


may bring Actions relating thereto (as to recover their Debts, Sc. ) in their own Names. "Stat. 


1. Fac. 13 c.-1 
The Fudge's Certificate for taking and proſecuting F elons to Conviftion, my be ail; gred 


over once. Stat. 10 &@ 11 Will. 3. c. 23. 


Bills of Exchange are aſſignable over. | 
And ſo are all Notes whereby any Perſon ſhall beomitz to pay another, or Order, or Ber. 


er, the Money mentioned in ſuch Note. Stat. 3 & 4 Ann. c. g. 
Bail-Bonds may be aſſigned over by the Sheriff, &c. Stat. 4 2 5 Ann. c. 16. 
And Exchequer Orders, Stocks, Sc. may be * or transferred from one to another 


by different Statutes. 


(D) Hiw far a Grantor or a Grantee, Leſſee, or his Aſigns, are chargeadie, 
before or after an Aſignment made, with the Rent, Kc. 


I F a Leſſee aſſigns over his Term, the Leſſor may charge the Leſſee or Aſſignee as he 


pleaſes; but if he accepts the Rent of the Aſſignee (knowing of the Aſſignment) he has 
determined his Election, and cannot afterwards have an Action of Debt againſt the Leſſee for 
the Rent due after the Aſſignment. But a Leſſor ſhall not be forced to take the Aſſignee for 
his Tenant. 3 Co. 23, 24, 64. 

By ſuch Acceptance of the Rent the Leſſor extinguiſhes the Privity of the Contract. But 
after ſuch an Acceptance he may have an Action of Covenant for his Rent. 1 Saund. 240, 
241. Cro. Fac. 521, 334. Cro. Car. 518. & vide 3 Lev. 233. Carth. 178. 

And although he refuſes to accept the Aſſignee as his Tenant, yet if he thinks proper hie 
may afterwards charge him in an Action for the Rent. 2 Saund. 181. 

And if a Leaſe be made for Years rendring Rent, with a Condition, that if the Leſſee aſ- 
ſigns his Term, the Leſſor may re-enter; and the Leſſee aſſigns, the Leſſor receives the Rent 
of the Aſſignee, (not knowing of the Aſſigament) it does not exclude the Leſſor of his En- 
try; for the Leſſee ſhall not take Benefit of his own Fraud. 3 Co. 64. | 

And if a Leſſee for Years aſſigns over his Term and dies, his Executors are not charge- 
able the Rent due after bis Deceafe. Ney's Max. 71. 

If a Leſſee covenants for himſelf and his Executors (not Aſſignees) to repair the Houſe Z 
Covenant lies againſt the Af — though not named, it being for the Support of the Pre- 


miſſes demiſed. 5 Co. 24. 6. 
Leſſee covenanted ſor pimſelf and his Aſſigns to rebuild a Houſe before ſuch a Time, 


which he did not, but after the Time expired te aſſigned the Term ; this Covenant does not 
bind the Aſſignee, as it was broken before the Aſſignment. Sale. 199, Goulſ. 129. Cre. 
Eliz. 457. Moor 399, 400. 

An Afignee of a Leaſe rendring Rent, after Enjoyment of Part of the Term, made an 
Aſſignment over for the Reſidue of his Term; on a Bill brought againſt him to account for 


the Rent for ſuch Time as he held the Land, it was decreed, "that he ſhould be chargeable 


tor ſuch Time as he received the Profits. Vern. 165. 
In Strictneſs of Law in this Cafe there was no Privity of Contract to charge the Aſſignee; 


but by aſligning his Intereſt he cannot diſcharge himſelf of the Rent without tendering the 
Arrears, and giving Notice of the Aſſignment, for till then he i is liable in an Action of Debt. 
1 Lev. 215. and ſee above. 

So in an Action of Covenant likewiſe for the Rent due before the Afignment. I Salk, 81. 

But for Rent which became due after the Aſſignment, he is not liable though he does not 
give Notice of the Aſſignment. 1 Salk. 81. 2 Vent. 228. 

Where the Aſſignee of a Mortgagor was obliged to pay the Rent, though he never entered | 
nor took Poſſeſſion, but loſt the Mortgage Money. Vide 2 Vern. 374. 

By the Statute of Aſſignments, (32 H. 8. c. 34.) Al Perfons, their Heirs, Succeſſors and 
Mens, who have any Gift er Grant of the King of any Lands, &c. which belonged to any diſ 
fotved Monaſteries, &c. and all other Perſons being Grantees or (1) Aſſignees to or by any other 
Perſon than the King, and the Heirs, Succeſſors and A gns of every of them, ſhall and may have 
and enjoy like (2) Advantages againſt the (3) Leſſees, their Executors, Adminiftrators and Aſſigns, 
by Entry for (4) Non-payment of Rent, Waſte, and other Forfeiture ; and alſo the Remedies by - 
Action only, for not performing of other Conditions, Covenants, or Agreements contained and ex- 
preſſed in their Leaſes or Grants againſt Leſſees and Grantees, their Executors, Adminiſtrators and 
Agnes, as the Leſſors or Grantors, or their Heirs or . might if the Reverſion "of ſuch 


Lands, &c. had not come to the King's Hands. | 
I 1. bo. 


215. . Dyer 304. M | | 
And further by the ſaid Statute, A Leaſes and Grantees of Lands, &c. for Years or Life, 


. Allignments. 
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1. Who are Aſſipnees within this Statute. A Bargainee of a Reverſion by Deed inrolled, in 
Conſideration of Money, is an Aſſignee within the Statute. Co. Lit. 215. a. Godb. 162. 
1 Roll. Rep. So. Owen 151. 2 Bulſt. 181. 1 Leon. 252. Moor 93, 98. Cro. Eliz. $33. 

And it a Leſſor grants his Reverſion to the Uſe of A. and his Heirs, A. is an Aſſignee 
within the Statute. Co. Lil. 215. 6. Moor 98. 4 Leon. 27, 29. 
2. bo are intilled to the Advantages and Remedies in this Statute. The Statute is general, 
viz. Thar the Grantee of the Reverſion of every common Perſon, as well as of the King, 
ſhall take Advantage of Conditions for Non- payment of Rent, &c. Co. Lit. 215. a. 

A Bargaince of a Reverſion by Deed inrolled, in Conſideration of Money, is an Aſſignee 
within the ſaid Statute, but cannot take Advantage to enter upon the Leſſee for a Condition 
broken without giving Notice of the Bargain and Sale. Co. Lit. 215.4. 5. Godb. 162. 5 Co. 
113. 5. 1 Koll. Rep. 80. Owen 151. 2 Bulſt. 181. 1 Leon. 252. Moor 93, 98. Cro. 
Eliæ $33... = og jy | © 

Sens of a Covenant. Godb. 262. Cro. Jac. 476. Bridg. 130. 3 | 

"The Aſſignee of the Reverſion of a Copyhold Eſtate ſhall take Advantage of Covenants 
upon this Statute. 3 Leu. 327 | 3 

A Grantee for Years of a Reverſion on a Leaſe for Years may take benefit of a Condition. 
Co. L436 31-46, 8: BL 5 5 

But täte of Part of a Reverſion ſhall not have Advantage of the Condition, but he 
 ſha!l have the Rent upon an Apportionment. Co. Lit. 215. 4. | 

3. Againſt whom Advantages may be taken. The Statute ſpeaking only of Leſſees, does not 
extend to Donees in Tail. Co. Lit. 2 13. 4. „ | 

Nor to Covenantees upon Eſtates in Fee or in Tail, but only to Tenants of Eſtates made 
vpon Leaſes for Lives or Years. Cro. Eliz. 864. RN 
4. Of what Advantage, &c. may not be taten. Although the Words of the Statute are for 

Non payment of Rent, doing of Waſte, or other Forfeiture, yet the Aſſignees ſhall not take 
Advantage of every. Forfeiture by Force of a Condition, but only of ſuch as are eicher incident 
to the Reverſion, as Rent, or for the Benefit of the Eſtate, as for not doing of Waſte, or keep- 
ing the Houſe or Fences in Repair, or for preſerving of Wood, or ſuch like. 5 Co. 18. 
Moor 159, 243, 876. Owen 41, 1 And. 82. Raym. 250. 1 Saund. 159. And not for 
Payment of a Sum in Groſs, Delivery of Corn, Wood, or ſuch collateral Things. Co. Lit. 


their Executors, Adminiſtrators and Aſſigns, may have like Action, Advantage and Remedy againſt 
the Grantees of the King, or of any other Perſon, of the Reverſions of the ſame Lands, &c. or 
any Part thereof, for any Condition, Covenant or Agreement in their Leaſes, as the Leſſees might 
| have had againſt the Leſſors or Grantors ; all Benefit of Advantages of Recoveries in Value, by 
Voucher, &c. only excepted. 1 | 

Aſſignment of a Bond is a Covenant that the Aſſignee ſhall receive it. Ld. Raym. 683. 

The Property of a Cargo is in the Conſignee of the Bill of Lading, and he may aſſign it 
over. Ld. Raym. 271. ED 3 | 

Uader-Leaſe for the whole Term amounts to an Aſſignment. Z4. Raym. 99. ; 
New Aſſignment extra viam in the ſame Cloſe need not ſay al quam in barra. Ld. 
Raym. 91, 551. | | | 


Where in aſſigning the Place of a Treſpaſs in a Replication it is neceſſary to ſay al quam in 


barra. IL. d. Raym. 551. | 


Plea of Aſſignment over by Aſſignee of a Term ought to ſay poſt Aſignationem, &c. but 


that Fault may be aided by pleading over. Ld. Raym. 367. | 7 
An Apprentice aſſigned gains a Settlement with the ſecond Mafter. LA. Raym. 68 3. 
Rent may be reſerved upon an Aſſignment of a Term without Deed, £4. Raym. 82. 


* 


SE CT. . 
Of Mortgages. See Athyns's Rep. 520, 477. 2 Athyns's 2, 53, 107, 331, 435. 


(A) Mortgage what, 
| A Mortgage is a Pawn or Conveyance, for ſecuring the Payment of Money borrowed and 
Intereſt, of all one's Right or Title in Lands or Goods, on Condition to be void on 
Payment of the Principal and Intereſt at the Day appointed. = _ 
| He who mortgages or pawns is called the Mortgagor or Pawnor, and he to whom the 
Mortgage or Pawh is made is called the Mortgagee or Pawnee, or Tenant in Mortgage. 
i 5 e _ e The 


Mortgages. 


The Word Mortgage is derived of two French Words, Mort, i. e. Mortuum, and Gage, 
i. e. Vadium, or Pignus. And it is called in Latin Mortuum Vadium, or Morigagium. Co. 
Lit. 205. a. | | | | 

A Mobrage is ſo called for two Reaſons, the firſt (according to Lit. §. 332.) is becavſe ir 
is doubtful whether the Feoffor will pay the Mortgage Money at the Day limited, and if he 
does not pay, then the Land pledged vpon Condition 1s taken from him for ever, (Note, 
Littleton can't here mean that the Morigagee fhall have a greater Eſtate in the Land than the 
Morigagor had, but that he ſhall have the like, whether in Fee, for Life or Years) and ſo dead 
to him upon Condition, Sc. And if he pays the Money, then the Pledge is dead as to the 
Tenant, Sc. . N | | | 0 

And the ſecond Reaſon it is ſo called, is to diſtinguiſh it from that which is called J/i- 
dum Vadium. Vivum autem dicitur vadium, quia nunquam moritur ex aliqua parte, quod ex ſuis 
proventibus acquiratur. As if a Man borrows 1007. of another, and makes an Eſtate of Land 
to him until he has received the ſaid Sum of the Iflues and Profits of the Land, fo that as in 
this Caſe neither Money nor Land dies, or is loſt, and therefore is called Vivum Vadium. 
Co. Lit. 205. 1 N | N 

All Pledges of Land are commonly called Mortgages, though improperly, as appears by 
what is ſaid before; for Pledges of Land are either Vidum Vadium, or Mortuum Vadium. 

In the firſt Caſe the Pawnee is let into the Receipts and Profits of the Eſtate till the Money 
is paid. | x | 5 . 

* in the latter Caſe, which is more common, the Mortgagor holds the Lands; and if 
Failure of Payment be made, and the Mortgagee enters into the Lands, yet the Mortgagor 
has an Equity of Redemption in the Court of Chancery, and may call the Mortgagee to an 
Account for the Profits. %%% 8 | | 3 h 

But when the Mortgagor holds the Lands, and the Money is not paid at the Day, he may 
bring his Bill to forecloſe the Equity of Redemption. 5 N Bo 

See of Conditions in Deeds before at p. 261, &c. 7 . | 
A Mortgage is the ſame Thing as the Hypotbeca of the Civilians, and may be defined a 
Pledging of Lands or other immoveable Thing for Money lent in ſuch Manner that the Pro- 
fit or uſufructus of the Thing pledged remains with the Debtor till ſuch Time as Default is 
made in Payment of the Money at the Time appointed. Ar. Ca. Eg. 310, 311, 

A Mortgage is but a Revocation pro tanto. 2 Ld. Raym. 968. 


(B) How a Mortgage is made, See 2 Bur. Rep. 941. 


T is uſually made by a Leaſe for a long Term of Years; by Leaſe and Releaſe, by A.. 
ſignment, Bargain or Bill of Sale, Cc. of which ſee a Variety of Forms in the Second 
Volume. 55 | | 
A Mortgage may be made without a Covenant or Bond for Payment of the Money. 
Will. 270. | Sr ; 


(o) What ſhall be a good Mortgage. 


1 F A. agrees for a valuable Conſideration to convey Lands to J. S. and afterwards makes a 
Mortgage for a valuable Conſideration and without Notice, the Mortgagee ſhall hold his 
Mortgage againſt the intended Purchaſer. Vill. 277. 

Where a firſt Mortgagee is a Witneſs to a ſecond Mortgage, though there is no actual 
Proof of his knowing the Contents thereof, yet ſince the Preſumption is that he might have 
known the ſame, this ſhall poſtpone him. Will. 394. | | | 

It is a general Rule in Chancery, that once a Mortgage, and always a Mortgage. 


(D) Of uſurious Mortgages. See 2 Bur. Rep. 716. 2 Mk. Rep. 3973, 


H Azardous Bargains are not always ſet aſide in a Court of Equity, for they may be fair; 

and it is only upon the Circumſtances of Fraud, or being extremely unreaſonable, that 
they can be overthrown, But Bargains of this Kind will be aſſiſted in Equity, though there 
are not ſufficient Grounds to ſet them quite aſide. Vide Vern. 271. 2 Chan. Ca. 136, 137. 
2 Vern. 15. | | 1 
And regularly the Party who comes to be relieved muſt reſtore the Money paid, Sc. ac- 
cording to that Maxim in Equity, He who would bave Equity muſt do Equity. A Perſon in- 
titled to an Eſtate after the Death of two old Lives, took 3307. to pay 700 J. when the Lives 
ſhould die, and the Eſtate falled, and mortgaged the Eſtates by way of Security : No Re- 
lief was had againſt this Bargain, though both the Lives died in two Years. And the Lord 
Keeper ſaid, Suppoſe theſe Lives had lived never ſo long, could the other Party have Re- 
lief in Equity? No; there is no Precedent for it. 1 Vern. Rep. 141, 1422. 
| " | H. being 
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Pei. being poſſeſſed of a Reverſionary Term for thirty-fix Years, to commence in the Year 

1700. of the Value of about 200 J. per Annum when the Eſtate ſhould fall, in the Year 1683. 
borrowed of D. 200 l. as a Security for which P. aſſigned his Term to D. defeaſanced to be 
void on Payment of 40 J. per Ann. for eight Years. P. brought his Bill to redeem, paying 


Principal, Intereſt and Coſts ; and the Defendant iofiſted on the Benefit of his Bargain, ha- 


ving lent his Money on ſuch a remote Reverſion. The Court decreed a Redemption on Pay- 
ment of the 200 J. with ſimple Intereſt at 67. per Cent. becauſe the Security is as uſurious and 
againſt Conſcience. 2 Vern. 402. | 9 5 N | 


(E) What ſhall be taken as a new Mortgage. 
| A N old Mortgage aſſigned to another ought to be taken as a new Mortgage, but no Af. 


| Mortgagor comes into the Aſſignment. 3 Ch. Rep. 79. Chan. Ca 218. | 
A ſecond Mortgage of Lands has been decreed where a former was bad and defective, the 


| Land being till chargeable with the Debt in Equity. Rep. Time Finch 29. 2 Vern. 554. 
„„ (F) What ſhall affect a ſecond Mortgage, or not. 


IV bas been held that if a prior Mortgagee conceals and denies his Mortgage to a ſecond. | 
| Mortgagee before he lends the Money, the Eſtate in Equity ſhall ſtand charged in the 


firſt place for the ſecond Mortgagee's Debt. Rep. Time Finch 29. 2 Vern. 554. | 
Where the firſt Mortgagee is a Witneſs to the ſecond Mortgage, though it does not appear 
that he actually knew the Contents of the ſecond Mortgage; yet ſince the Preſumption is 


that he might have known the ſame, this ſhall give a Preference to the ſecond Mortgage. 


7%˙%oe( , NEEiS ni ERS „ | ; 
If a Man lends Money on a Mortgage, and the Scrivener who was intruſted to draw the 


Mortgage Deed had Notice of a prior Mortgage, this Notice ſhall affect the ſecond Morte 


gagee. 2 Vern. 574. 


Eee great Part of his Eſtate for 507. and afterwards became a Lunatick, and 


his Committee transferred this Mortgage and took up 4col. more upon itz and Lord 


| Chancellor declared the Mortgage ſhould ſtand as a Security tor the 507. only. Fern, 262. 


(8) Of buying in old Incumbrances to protec Mortgages. | | | 


. T HERE was firſt, ſecond and third Mortgagees, who had all lent their Money with- 
out Notice; the third Mortgagee hearing of the two former Securities, buys in the 
firſt Incumbrance, viz. a Judgment that was ſatisfied, and he was allowed the Berefit of it 
to protect his own Security, though it was ſtrongly inſiſted to be againſt Conſcience and con- 
trary to Equity. This Point was ſettled in the Cafe of Marſb and Zee, wherein the Court 
decreed that a Mortgagee may protect his Mortgage by getting in an old Incumbrance, tho? 
nothing be due on it. Vern. Rep. 187, 188. Chan. Ca 162. 2 Vent. 387. Hard. 173. 
A Mortgagee buying in a precedent Security of the Lands contained in his Mortgage, and 


other Lands, ſhall hold againſt a middle Mortgagee of thoſe Lands till all due on both Secu- 


rities be paid and ſatisfied. Chan. Ca. 201, 202, „ atent ons tc 6, 
But when only Part of the Lands are mortgaged to the firſt, and the whole to the ſecond, 
and after to the third, if the third Mortgagee buys in the firſt Title, it ſhall protect only 
that Part which is firſt in Mortgage. 2 Vent. 339. | 
So a Purchaſor or Mortgagee coming in upon a valuable Conſideration without Notice, 


and then purchaſing in a precedent Incumbrance, ſhall protect his Eſtate againſt any Perſon 


| that has a Mortgage ſubſequent to the firſt; though before the laſt Mortgage; and though he 
purchaſed in the Incumbrance after Notice of a ſecond Mortgage. 2 Vent. 339. 
Ia theſe Cafes a Bill may be brought to compel the middle Mortgagee to redeem, or be 
_ forecloſed if he does not pay off both Securities. SEAN 1100 epi | 
If a Man lends 600 J. on a Mortgage, and afterwards diſcovering that the Eſtate is pre- 
mortgaged to J. S. he gets in an old ſatisfied Incumbrance, and brings his Bill againſt J. S. 
to redeem or be forecloſed, he needs not prove the actual Payment of any Money for ſuch 


precedent Incumbrance, the having the Deed or an Acquittance being ſufficient, although it 


ls objected that F. S. is equally a Purchaſer with him. 2 Vern. 279."  ' 

If a prior Mortgage or Statute be brought in, pending a Bill brought by A. againſt the 

Mortgagor, and B. who buys in ſuch precedent Statute or Mortgage to forecloſe, cho? this 
VV. Ty Too X01, TIT ONES Purchaſe 
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gnee of a Mortgage ſhall be in a better Condition than the Mortgagee, ualeſs the 
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own Security. 2 Vern. 20. See Mod, Ca. in Law and Eq. 153. 


Purchaſe be pendente lite, yet it will protect B. he being at Liberty to do what he can for his 


But where 4. made a Mortgage to B. and afterwards a Commiſſion of Bankruptcy was 
taken out againſt him, and the Commiſſioners made an Aſſignment of the Eſtates, and then 
C. lent the Bankrupt 2000 J. on a ſecond Mortgage having no Notice of the firſt, though he 
afterwards got in the firſt Mortgage; yet it was held by two Lords Commiſſioners againſt 
one, that this prior Mortgage ſhould not protect the Mortgage ſubſequent to the Bank- 
ruptcy, for every one is bound to take Notice of a Commiſſion of Bankruptey. 2 Vern. 
157, 160. 25 5 „ 
* though a Purchaſor or Mortgagee may buy in an Incumbrance, or lay hold on anx 
Plank to protect himſelf; yet he ſhall not protect himſelf by the taking a Conveyance from 
a Truſtee after he had Notice of the Truſt, for by taking ſuch Cotiveyance he becomes the 
Truſtee himſelf. 2 Yern. 2717. >, 1 1 
Third Mortgagee buying the firſt ſhould be prior to the fecond. Stra. 689. 


(H) In what Order Martgagrs, Judgments, &c. are fo be paid. 


ORT GAGEs have been decreed to be paid to Creditors before Judgments and 

Recognizances, &c. but on Appeal to the Lords, it was adjudged that Mortgages 

ſhould not be preferred tò other real Incumbrances; but Mortgages, Judgments, Statutes, 
Se. ſhould ke Place and be paid accord ing to Priority. 2 Fern. $259 

If Lands are deviſed in Truſt to pay Mortgages in the firſt Place, and then Legacies, and 

the Truſtee is made Executor who mortgages the Lands to pay other Debts; the Jaſt Mort- 


gage ſhall be paid before the Legacies, 


gt (1 4 Por: Eger muſt 2 be ſatisfied where | the Premiſſes fall Short, * 84 


ö èↄ— r 7] 7 235 ....—..7—...——‚%˙——˙—».˙rͥr.»rQùm⸗ ·⅛[[nĩ TT A 3 . £ 
JLAINTIFF bent 1 Som of Money on the Nortgäge of ſome Houſes, and hid 4 
Bond for Payment. of the Money; afterwards he lent a further Sum on the Equity of 
edetption, and had « Bond for that likewiſe ; afterwards the Mortgagor became a Bank- 
upt, and by fone Aceldegt the Vale bf the ee ſunk fo much that they were not ſuffi- | 
cient to faiſe the Money Brit lent: A Biff was brought to have them fold, and that as to f6 
much as they fall ſhort to anſwer the firſt Mortgage Money, the Mortgagee might come in 
upon his Bond as a Creditor z. whereupon it was ſo decreed; and as to the other Sum lent 
upon the Equity which was worth nothing, it muſt ſtand ſingiy upon the Bond. Abr. Ca. 


(K) Where Mortgage Money is preſumed to be ſatisfied, 


* % i . 
* 2 

— 
- . 
\ 


one GE Money ſhall de preſumed to be fatisfied on a fleeping Mortgage, 
NV L where the Lands-go into other Hands by Purchafe; and no Notice is given of the 


* 


Mortgage, &c. and the Deed of Mort ge ſhall be delivered up and cancelled. Alſo Re- 
| 


Belf has deen given in Equity againſt an old Mortgage where no Demand was made upon it 
m 40 Tears and the Mortgapor decreed to hold the Lands and a Vacat to be entered on the 
Inrolment of the Mortgage. Cban. Rep. 105, 16. | | | 


(L) To wen Mortgage Money ſhall be paid on Death of Martgagee, and to 
E .... ohom Mortgages ſhall deſcend. ; „ 
ii 6 Nair SEE , 72:5 [1451 „ 8 7 | C 
Ar Morigages ought to be looked, on as Part of the Perſonal Eſtate, and on the Death 
of the Mortgagee the Money ſhall be paid to the Executor, (becauſe the Mortgage Mo- 


ney came firſt aut ef the perſonal Eftate,, and therefore ſhould return thither again) except the 


Mortgagee in his Life-time or by his laſt Will do otherwiſe declare and diſpoſe of the ſame. 
Chav..Ca, 286. See Max. Eg. 21, 22, Ar. Ca. Eq. 326, 327. . 
A forfeited Mortgage in Fee has been decreed to be perſonal Eſtate, and to belong to the 
Executar and not to the Heir, Chan. Rep. 283. Vern. 412. 3 
But where a Mortgage in Nee was deviſed to Daughters and their Heirs, c. the Court 
held that although it was a Mortgage as between the Mortgagor and Mortgagee, yet the 
Teſtator's Intent was, that it ſnould paſs to his Daughters as a real Eſtate to them and their 
Heirs, and not as a perſonal Eſtate, and ſo decreed. it to deſcend. Yer. 582, 883. 
- So where a Mortgagee in Fee entered for a Forfeiture, and after many Years Injoyment 
ſold the Land to F. S. and his Heirs; per Cur. The Eſtate ſhall not be looked on to be a 
4 1 Mortgage 


Ch. 6. f. 16. Mortgages, 


Mortgage in the Hands of F. S. to make it Part of his perſonal Eſtate; but ſhall be for the 

Benefit of the Heir. Vern. Rep. 291, | CE | JE 

(M) Mat ſhall be accounted Princi pal, and what Intereſt; and what frall carry 
Intereſt, and what the Mortgagee is accountable for. 8 


| A Mortgagee had aligned his Mortgage, and the Queſtion was, if what was really due to 
the Mortgagee, when he made his Aſſignment, for Principal and Intereſt, and paid him 


by the Aſſignee, ſhould be taken as Principal, or ſo much only as the Mortgagee firſt lent; 


upon which it was decreed, that all Money actually paid by the Aſſignee which was due to 
the Mortgagee, ſhould be Principal from the Time of the Aſſignment, but the Account be- 
tween the Mortgagee and Aſſignee, was not to conclude the Mortgagor. Chan. Ca. 67, 68. 
Where a Mortgagor ſigns an Account, whereby ſo much is admitted to be due for Intereſt; 


this will not carry Intereſt, unleſs the Mortgagor by ſome Letter or Writing under his Hand 


agrees to make it Principal. Will. 653. - 5 

Equity apportions Intereſt due upon a Mortgage. 2 Hill. 176. | 

If a Mortgage be twenty Years old, it is generally ſaid, that the Mortgagee hall have no 
Intereſt on Intereſt in Equity ; but in the Caſe of Howard and Harris, the Lord Keeper was 
of Opinion, and accordingly decreed, that as to ſo much Intereſt as was reſerved in the Deed 
of Mortgage being 60 J. a Year payable for 1000 J. principal Money, that ſhould be ac- 
counted Principal and carry Intereſt, becauſe it being aſcertained by the Deed, Action of 
Debt would lie for it, and therefore there ought to be Damages for Non-payment, 

Vern. 194, 195. 2 55 | 


It is a Rule that a Mortgagee of a Mortgag forfeited ſhall have Intereſt for his Intereſt; 


and ſhall be only accountable for what Profits he has received, and not for what he might 


have received except there were Fraud; and it was always the Rule that the Mortgagee a- 


ſigning, the Aſſignee ſhall have Intereſt for the Intereſt then due. Chan. Ca. 258. | 
F. S. mortgaged his Eſtate to the Plaintiff and died, leaving Defendant his Daughter and 
Heir who was an Infant, and had nothing to ſubſiſt on but the Rents of the mortgaged Eſtate, 
and the Intereſt being ſuffered to run in Arrear, the Plaintiff threatened to enter on the Eſtate 
unleſs his Intereſt might be made Principal; upon which the Defendant's Mother with the 
Privity of her neareſt Relations ſtated the Account, and the Defendant herſelf (who was 
then near of Age) ſigned it; and the Account being admitted to be fair, it was held, that 
though regularly Intereſt ſhould not carry Intereſt, yet that in ſome Caſes and upon ſome 
| Circumſtances it would be Injuſtice if Intereſt ſhould not be made Principal, and the rather 
in this Caſe, becauſe it was for the Infant's Benefit who without this Agreement would have 
been deſtitute of Subſiſtence. Abr. Ca. Eg. 287. | 5 

But if a Mortgage be forfeited, and the Mortgagee refuſes to receive his Money due from 


the Mortgagor on Tender, he ſhall loſe his Intereſt from the Time of the Tender. Chan. 


Ca. 29. 


(N) Who may redeem Mortgages. 
BY Stat. 4 & 5 V. & M. c. 16.5. 4. it is enacted, That if it ſo happen there be more 
than one Mortgage at the ſame time made by any Perſon or Perſons, to any Perfon or 
Perſons of the ſame Lands and Tenements, the ſeveral late or under Mortgagees, his, her, or 
their Heirs, Executors, Adminiſtrators or Afligns ſhall have Power to redeem any former 
Mortgage or Mortgages upon Payment of the principal Debt, Tntereſt, and Coaſts of Suit to 
the prior Mortgagee or Mortgagees, his, her, or their Heirs, Executors, Adminiſtrators or 
Aſſigns; any Thing therein contained to the contrary thereof in any wiſe notwithſtand- 
ing. : 5 or 5 
| 2 Bill was exhibited by the Creditors of a Mortgagor to have the Eſtate ſold for the Pay- 
ment of their Debts, pending which Suit the Mortgagee obtained a Decree to forecloſe the 
Mortgagor of the Equity of Redemption: Decreed that the Creditor ſhould redeem upon 
Payment of the Principal, Intereſt and Cofts to the Mortgagee. 8, 9 Med. 153. | 


A ſecond Mortgagee may redeem the firft Mortgage; alſo Creditors on Judgments, 


Dc. have been decreed to redeem Mortgages towards Satisfaction of their Debts. 2 Ch. 
One who comes in by a voluntary Conveyance may redeem a Mortgage. Fern. 193. 
Admitted he who comes to redeem a Mortgage muſt ſhew a Title, Fern, 182 
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Bay lf a Man enters into a Bond in which he binds himſelf and his Heirs, and dies, leaving a 
real Eſtate to deſcend to his Heir, ſubje& to a Mortgage for Years, and the Heir ſelts the 
Equity of Redemption, the Obligee cannot redeem the Mortgage without firlt having a 
Judgment at Law. Abr. Ca. Eg. 315. £ %%% Cs. 

A , gives a Bond to his intended Wife to leave her 10007. if ſhe ſurvive him; the Mar- 
riage was had, and A. died, leaving a Frechold and Copyhold Eſtate in Mortgage; and it 
was held, that the Wife ſhould redeem both Eſtates, and hold over till ſhe was ſatisfied. 
2 Vern. 480. | | ES | FT | 


1-33 


(o) Of what 4 Bill in Equity may er may not be to redeem. 


A Bill in Equity will not lie to redeem a Mortgage of Chambers in the Inns of Court, but 
A the Plaintiff muſt apply to the Bench or to the Judges of the Society; ſecus if on Ap- 
plication to the Bench they refer the Plaintiff co his Remedy in Equity. Wil. 511. 


(P) Where one of two Things mortgaged, or Mortgage and Bond cannot be 
| redeemed without the other. | | 5 


F A. mortgages his Tenement for 200 /. to B. and afterwards mortgages his Manor of C. 
to B. likewiſe for 300 J. The firſt Mortgage being deficient in Point of Value, it was 
held, that if A. will redeem one, he muſt both. 2 Vern. 286. 5 
Where there is a Debt ſecured by Mortgage, and likewiſe a Bond Debt, the Mortgagor 
or his Heir ſhall not be admitted to redeem the Mortgage without paying the Bond Debt too, 
if the Heir be bound. 2 Chan. Rep. 23. Vern. 244. 2 Fern. 177. Abr. Ca. Eq. 314. 


But ſee 2 Stra. 1107. Andr. 341. | | | C5 | 
And if a Man makes two Mortgages of ſeveral Lands, and dies, and one of the Mort- 


gages is of an intailed Eſtate, or deficient in Value, the Heir of the Mortgagor ſhall not re- 
deem one without redeeming the other. 2 Vern. Rep. 207. w 5 


(Q) Where a new Term is fubjc# to the old Redemption. 
| NE poſſeſſed of a renewable Term mortgages it to J. S. who gains a new Term from 
the original Landlord, to commence after the old one; this new Term ſhall be ſubject 
to the old Equity of Redemption. Will. 511. ve . 


(R) What a Morrgagor, &c. is liable to pay on Redemption. 


Be a Man has a Debt owing to him by Mortgage, and another by Bond from the fame 4 
1 Perſon, he cannot tack them together againſt the Mortgagor, but he ſhall be let into a 
Redemption on Payment of the Mortgage only; but the Heir in ſuch a Caſe ſhall not be let 
into a Redemption without paying both, becauſe the Land in his Hands is chargable with 
the Bond even at Law; and ſince the Statute againſt fraudulent Deviſes, the Deviſee of the 
Equity of Redemption is in the ſame Caſe with the Heir, and cannot redeem without Pay- 
ment of both, becauſe the Statute inakes ſuch Deviſe void as againſt Creditors, and then the 
Deviſee ſtands in the ſame Place as the Heir muſt have done if no Deviſe had been made; 
but before that Statute ſuch Deviſee would not be liable to the Bond Debt. Abr. Ca. Eg. 325. 
A. mortgaged his Eſtate to B. and then aſſigned the Equity of Redemption to C. after- 
wards D. obtained a Judgment againſt A. and B. the Mortgagee aſſigns to D. his Mortgage, 
and then C. tenders the Money due to D. who had Notice of the Aſſignment of the Equity 
of Redemption upon his firſt purchaſing in his firft Mortgage : It was refolved that C. ſhould 
redeem, paying only the Money due on the Mortgage, and not what was due on the Judg- 
ment, becauſe the Equity of Redemption was never bound by the Judgment, for the Judg- 
19 ment was not confeſſed ſo as to become a real Lien upon the Eſtate at the Time when this 
15 | | Equity was aſſigned, and therefore the Judgment could never charge or affect it; and conſe- 
Ha quently C. purchaſed an Eſtate not bound by the Judgment, and by Conſequence the Judg- 
1 ment · Creditor by purchaſing in the prior Mortgage could never defeat the Intereſt of C. It 
was alſo declared, that if a Perſon who had a firſt Mortgage ſhould, without the Conſent af 
the Mortgagor, purchaſe in a ſubſequent Judgment, that a meſne Mortgagee or Aſſignee of 
the Equity of Redemption ſhould not be obliged to pay the Money due on both Securities in 
order to redeem, becauſe ſuch Tranfactions of the Mortgagee was only to load the Eſtate 
without the Conſent of the Owner when he had no Proſpect of bettering his own Security. 
Abr. Ca. Eg. 326. . 1 | 2 
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Proceedings . Mortgage may be ſtaid without Payment of a Bond. 2 Stra. 1107. 
Andr. 341. 55 b 


: (S) In what Time Redemption muſt be made, 


| N O Clauſe can confine the Equity of Redemption of a Mortgage to the Lit ume of 


the Mortgagor, or to him and the Heirs Male, or the Heirs only of his Body. 
. 15 | | os 
The Plaintiff's Grandfather in 1686. mortgaged the Eſtate in Queſtion, about 101. per 


Ann. for ſecuring 100 l. in 1696. this Mortgage was aſſigned to Defendant, who was let into 
Poſſeſſion, and continued fo ever ſince, and is now about ninety Years old: The Mortgagor 


died ſeveral Years ſince, leaving the Plaintiff's Father his eldeſt Son of full Age, who like- 
wiſe died in 1714. leaving the Plaintiff his Son and Heir then about twelve Years of Age, 
who brought his Bill for a Redemption, but was diſmiſſed : Ard the Lord Chancellor order- 


ed it to be entered down as one of the Reaſons for diſmiſſing the Bill, that the Plaintiff had 


no Remedy by Ejectment at Law to recover the Poſſeſſion, being barred by the Statute of 


| Limitations, and he thought that a reaſonable Ground for this Court to follow as to the Re- 


demption in Equity. Abr. Ca. Eq. 315. | 

But ſee the firſt of Will. Rep. 271. where if a Mortgage was made never ſo many Years 
fince, yet if the Mortgagor, and thoſe claiming under him, had continued to pay Intereſt, 
the Length of Time was in ſuch Caſe no Objection to the Right of Redemption. See Abr. 
Ca. 313, 314, 317. | . 

No Agreement in a Mortgage can make it irredeemable in Equity, as after the Death of 
the Mortgagor, c. SF, Hos => | 

And where a Mortgage was made redeemable during the Mertgagor's Life only, the 


Lord Chancellor decreed that the Heir ſhould redeem. 2 Ch. Rep. 127, Vern. Rep. 7, 8, 


190 | EY 
bs Pearſon's Caſe the Lord Keeper ſaid, he would have a Rule to limit to what Time a 


Mortgage ſhould be redeemable; and he conceived twenty Years to be a fit Time, in Imita- 


tion of the Statute of Limitation of real Actions. Chan. Ca. 102. | 
But a Mortg.gor was allowed to redeem a Mortgage after fifty Years, the Length of 


Time being excuſed by Infancy, Coverture, an Account made up thirty Years before, Gc. 
Though this has been denied in a like Caſe by Reaſon of the Difficulty of the Account and 
great Length of Time. 2 Vern. 377, 418. | | 

A Mortgagor had Liberty to redeem before the Day of Payment limited in the Deed of 
Mortgage, where the Land was conveyed to the Mortgagee conditionally at ſo much Rent, 
and the increaſing Rent exceeded the Intereſt of the Money; and although the Equity of Re- 


demption of Lands mortgaged was forecloſed by Decree ſigned and inrolled, and a Pur- 


chaſe made upon it, yet another Perſon was permitted to redeem on the extraordinary Cir- 


: cumſtances of the Caſe. Vern. 183. Rep. Time Finch 406, 409. | 


(T) Where a Mertgager concealing a former Incumbrance ſhall loſe his Equity of 


Redemption. 


Dr 5: 4 & 5 . & M. c. 16. intituled, Au Ad to prevent Frauds by clandeſtine Mort- 


gages, it is recited, (S. 1) That whereas great Frauds and Deceits are too often practiſed 
by neceſfitous and evil difpoſed Perſons, in borrowing of Money, and giving Judgments, 


Statutes and Recognizances privately for ſecuring the Repayment of the ſaid Money; and 


the ſame Perſons do afterwards borrow Money upon Security of their Lands of other Perſons, 
and do not acquaint the latter Lender thereof with the ſame, whereby ſuch late Lender is 
very often in Danger to loſe his whole Money, or forced to pay off the Debts ſecured by the 
laid Judgments, Statutes and Recogniſances, before they can have any Benefit of the ſaid 
Mortgages: And whereas divers Perſons do many Times mortgage their Lands more than 
once, without giving Notice of their firſt Mortgage, whereby Lenders of Money upon ſe- 
cond or after Mortgages do often loſe their Money, and are put to great Charges in Suits and 


otherwiſe. An! 


(. 2.) For Remedy whereof, and preventing the ſame as much as may be for the future, it is 


enafed, That if any Perſon from and after the firſt Day of May 1693. ſhall borrow any 


Money, or for any other valuable Conſideration for the Payment thereof voluntarily give, 


acknowledge, permit or ſuffer to be entered againſt him or them, one or more Judgment or 
Judgments, Statute or Statutes, Recogniſance or Recogniſances to any Perſon or Perſons, 


Creditor or Creditors; and if the ſaid Borrower or Borrowers, Debtor or Debtors, ſhall after- 
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or for other valuable Conſiderations become indebted to fuch Perfon or Perſons, and for ſe— 
curing the Repayment and Diſcharge thereof, ſhall mortgage his, her or their Lands or Tene- 
ments, or any Part thereof, to the ſaid ſecond, or other Lender or Lendeis of the ſaid Myney, 
Creditor or Creditors, or to any other Perſon or Perſons in Truſt for or to the Uſe of ſuch 
ſecond or other Lender or Lenders, Creditor or Creditors, and ſhall not give Notice to the 


ſaid Mortgagee or Mortgagees of the ſaid Judgment or Judgments, Statute or Statutes, Re- 


cogniſance or Recogniſances in Writing under his, her or their Hand or Hands, before the 
Execution of the ſaid Mortgage or Mortgages, unleſs ſuch Mortgagor or Mortgagors, his, 
her or their Heirs, upon Notice to him, her or them given by the Mortgagee or Mortgagees 
of the ſaid Lands and Tenements, his, her or their Heirs, Executors, Adminiſtraors or 
Aſſigns, in Writing under his, her or their Hands and Seals, atteſted by two or more ſufli- 
cient Witneſſes, of any ſuch former Judgment or Judgments, Statute or Statutes, Recogni- 
ſance or Recogniſances, ſhall within ſix Months pay off and diſcharge the ſaid Judgment 
or Judgments, Statute or Statutes, Recogniſance or Recognifances, and all Intereſt and 
Charges due thereupon, and cauſe or procure the ſame to be vacated or diſcharged by 
Record; that then the Mortgagor or Mortgagors of the ſaid Lands and Tenements, his, her 
or their Heirs, Executors, Adminiſtrators or Aſſigns, ſhall have no Benefit or Remedy 
againſt the faid Mortgagee or Mortgagees, his her or their Heirs, Executors, Adminiſtra- 
tors or Aſſigns, or any of them, in Equity or elſewhere, for Redemption of the ſaid Lands 
and Tenements, or any Part thereof, but the ſaid Mortgagee or Mortgagees, his, her or 
their Heirs, Executors, Adminiſtrators and Aſſigns, ſhall and may hold and enjoy the ſaid 
Lands and Tenements for ſuch Eſtate and Term therein as were or was granted and ſettled to 
the faid Mortgagee or Mortgagees, againſt the faid Mortgagor or Mortgagors, and 
all Perſon and Perſons lawfully claiming from, by or under him, her or them, freed from 
Equity of Redemption, and as fully to all Intents and Purpoſes whatſoever as if the ſame 
had been purchaſed abſolutely and without any Power or Liberty of Redemption. 5 
(S. 3.) And it is further enacted, That if any Perſon or Perſons who have or hath once 
mortgaged, or from and after the ſaid firſt Day of May ſhall mortgage any Lands or Tene- 
ments to any Perſon or Perſons for Security of Money lent, or otherwiſe accrued or become 


due, or for other valuable Conſiderations; and if the ſaid Mortgagor or Mortgagors ſhall 


again mortgage the ſame Lands or Tenements, or any Part thereof, to any other Perſon or 
Perſons for valuable Conſiderations, (the ſaid former Mortgage being in Force, and not dif- 


charged), and ſhall not diſcover to the ſaid ſecond or other Mortgagee or Mortgagees, or ſome. 


or one of them, the former Mortgage or Mortgages in Writing under his or their Hands, 
that then and in thoſe Caſes alſo the ſaid Mortgagor or Mortgagors, his, her or their Heirs, Ex- 
ecutors, Adminiſtrators or Aſſigns, ſhall have no Relief or Equity of Redemption againſt the 


faid ſecond or after Mortgagee or Mortgagees, his, her or their Heirs, Executors, Admini- 


ftrators or Aſſigns, upon the ſaid after Mortgage or Mortgages, but that ſuch Mortgagee 
or Mortgagees, his, her or their Heirs, Executors, Adminiſtrators and Aſſigns, ſhall and 
may hold and enjoy ſuch more than once mortgaged Lands and Tenements, for ſuch Eſtate 
and Term therein as were or was granted and conveyed by the ſaid Mortgagor or Mort- 
gagors againſt him, her or them, his, her or their Heirs, Executors or Adminiſtrators re- 
ſpectively, freed from Equity of Redemption, and as fully to all Intents and Purpoſes as if 
the ſame had been an abſolute Purchaſe, and without any other Power or Liberty of Re- 
demption. | ee 
& 4.) See it under the Head of redeeming Mortgages. | | 
(F. 5.) Provided always, that nothing in this Act contained ſhall be conſtrued, deemed or 
extended to bar any Widow of any Mortgagor of Lands or Tenements from her Dower and 
Right in or to the ſaid Lands, who did not legally join with her Huſband in ſuch Mortgage, 


* 


or otherwiſe lawfully bar or exclude her from ſuch her Dower or Right, 


(U) Where a Court at Law may relieve the Mortgagor (Ejectment for the Land, 
Actions on the Bonds for the Mortgage Money, Bills of Forecleſure, &c. being 
brought) on Payment of Principal, Intereſt and Coaſts. | l 


7 Y Stat. 7 Gee. 2. r. 20. intituled, An AF for the mere eaſy Redemption and Forecloſure of 
Mortgages, (F. 1.) it is recited, That whereas Mortgagees frequently bring Actions of 
Ejectment for the Recovery of Lands and Eſtates to them mortgaged, and bring Actions on 


Bonds given by Mortgagors to pay the Money ſecured by ſuch Mortgages, and for perform- 


ing the Covenants therein contained, and likewiſe commence Suits in his Majeſty's Courts of 


Equity to forecloſe their Mortgagors from redeeming their Eſtates, and the Courts of Law 
8 = | | Where 
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where ſuch Ejectments are brought have not Power to compel ſuch Mortgagees to accept 
the principal Monies and Intereſt due on ſuch Mortgages, and Coſts, or to ſtay ſuch Mort- 


geagees from proceeding to Judgment and Execution in ſuch Actions; but ſuch Mortgagors 
muſt have Recourſe to a Court of Equity for that Purpoſe, in which Caſe likewiſe the Courts 


of Equity do not give Relief until the Hearing of the Cauſe: And for Remedy thereof, and to 


obviate all Objefions relating to the ſame, it is eNated, That from and after the firſt Day of 


Eaſter Term 1734. where any Action ſhall be brought on any Bond for Payment of the Mo- 


ney ſecured by ſuch Mortgage, or Performance of the Covenants therein contained; or 


| where any Action of Ejectment ſhall be brought in any of his Majeſty's Courts of Record at 


Weſtminſter, or in the Court of Great Seſſions in Vales, or in any of the ſuperior Courts in 


the Counties Palatine of Cheſter, Lancaſter or Durham, by any Mor:gagee or Mortgagees, 


his, her or their Heirs, Executols, Adminiſtrators or Aſſigns, for the Recovery of the Poſ- 


ſeſſion of any mortgaged Lands, Tenements or Hereditaments; and no Suit ſhall be then 
depending in any of his Majeſty's Courts of Equity, in that Part of Grea? Britain called 
England, for or touching the Forecloſing or Redeeming of ſuch mortg:ged Lands, Tenements 


or Hereditaments, if the Perſon or Perſons having Right to redeem ſuch mortgaged 


Lands, Tenements or Hereditaments, and who ſhall appear and become Defendant or De- 


fendants in ſuch Action, ſhi!l ac any Time pending ſuch Action pay unto ſuch Mortgagee or 


Mortgagees, or in Caſe of his, her or their Refuſal, ſh 1] bring into Court where ſuch Action 
ſhall be depending, all the principal Monies and Intereſt due on ſuch Mortgage, and alſo all 


ſuch Coſts as have been expended in any Suit or Suits at Law or in Equity upon ſuch Mort- 
gage, (ſuch Money for Principal, Intereſt and Coſts, to be aſcertained and computed by the 
Court where ſuch Action is or ſhall be depending, or by the proper Officer, by ſuch Court 
to be appointed for that Purpoſe), the Monies ſo paid to ſuch Mortgagee or Mortgagees, or 
brought into ſuch Court, ſhall be deemed and taken to be in full Satisfaction and Diſcharge 


of ſuch Mortgage; and the Court ſhall and may diſcharge every ſuch Mortg:gor or Defen- 
dant of and from the ſame accordingly ; and ſhall and may by Rule or Rules of the ſame 


Court compel ſuch Mortgagee or Mortgagees, at the Coſts and Charges of ſuch Mortgagor 


or Mortgagors, to aſſign, ſurrender or re-convey ſuch mortgaged Lands, Tenements and 
Hereditaments, and ſuch Eſtate and Intereſt as ſuch Mortgagee or Mortgagees have or hath 


therein, and deliver up all Deeds, Evidences and Writings in his, her or their Cuſtody, re- 


lating to the Title of ſuch mortgaged Lands, Tenements and Hereditaments, unto. ſuch 
Mortgagor or Mortgagors who ſhall have paid or brought ſuch Monies into the Court, his, 


her or their Heirs, Executors or Adminiſtrators, or to ſuch other Perſon or Perſons as he, 


ſhe or they ſhall for that Purpoſe nominate or appoint. 


” 


403. 


(W) Where a Court of Equity may make a Decree on a Bill of Forechſure before 
— . the Suit ſhall be brought to a regular Hearing. 
AES by the ſaid Act (5. 2.) it is enacted, that from and after the firſt Day of Eaſter 
Term 1734. where any Bill or Bills, Suit or Suits, ſhall be filed, commenced or brought 
in any of his Majeſty's Courts of Equity, in that Part of Great Britain called England, by 
any Perſon or Perſons having or claiming any Eſtate, Right or Intereſt in any Lands, Tene- 
ments or Hereditaments, under or by Virtue of any Mortgage or Mortgages thereof, to com- 


pel the-Defendant or Defendants in ſuch Suit or Suits (having or claiming a Right to redeem 
the ſame) to pay the Plaintiff or Plaintiff's in ſuch Suit or Suits the principal Money and In- 


tereſt due on any ſuch Mortgage, or the principal Money and Intereſt due on ſuch Mortgage 


together with any Sum or Sums of Money due on any Incumbrance or Specialty charged or 
_ chargeable on the Equity of Redemption thereof; and in Default of Payment thereof to 
_ forecloſe ſuch Defendant or Defendants of his, her or their Right or Equity of redeeming 


| ſuch mortgaged Lands, Tenements or Hereditaments z ſuch Court and Courts of Equity 


any Ulage to the contrary thereof in any wiſe notwithſtanding. 


where ſuch Suit or Svits ſhall be depending, upon Application made to ſuch Court by the 
Defendant or Defendants in ſuch Suit, having a Right to redeem ſuch mortgaged Lands, 
Tenements or Hereditaments, and upon his or their admitting the Right and Title of the 
Plaintiff or Plaintiffs in ſuch Suit, may and ſhall at any Time or Times, before ſuch Suit or 


_ Cauſe ſhall be brought to a Hearing, make ſuch Order or Decree therein as ſuch Court or 
Courts might or could have made therein in Caſe ſuch Suit or Cauſe had then been regularly 
brought to Hearing before ſuch Court or Courts; and all Parties to ſuch Suit or Suits, ſhall - 
be bound by ſuch Order or Decree ſo made, to all Intents and Purpoſes, as if ſuch Order or 


Decree had been made by ſuch Court at or ſubſequent to the Hearing of ſuch Cauſe or Suit; 


Equity will oblige the Mortgagee to ſuffer the Mortgagor to preſent to a Living. Stra. 


And 
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Mortgages. 


And by F. 3. it is provided, That this Act, or any Thing herein contained, ſhall not ex- 
tend to any Caſe where the Perſon or Perſons againit whom the Redemption is or ſhall be 
_ prayed, ſhall (by Writing under his, her or their Hands, or the Hard of his, her or their 


Attorney, Agent or Solicitor, to be delivered, before the Money ſhail be brought into ſuch 


Court at Law, to the Attorney or Solicitor for the other Side) inſiſt either that the Party 
praying a Redemption has not a Right to redeem, or that the Premifſ: s are chargeable with 
other or different principal Sums than what appear on the Face of the Mortgage, or ſhall be 
admitted on the other Side, nor to any Caſe where the Right of Redemption to the mort— 
gaged Lands and Premiſſes in Queſtion in any Cauſe or Suit ſhall be controverted or que- 
ſtioned by or between different Defendants in the ſame Cauſe or Svit ; nor ſhall be any Pre- 
judice to any ſubſequent Mortgagee or Mortgagees, or ſubſequent Incumbrancer ; any Thing 
in this Act contained to the contrary thereof in any wiſe notwithſtanding. | | 

Decree to forecloſe Tenant in Tail ſhall bind his Iſſue in an Equity of Redemption, becauſe 
that is a Right ſet up only in a Court of Equity, and ſo may be here extipguiſhed. Chan, 


Ca. 220. 


Yet if there be an Infant in the Caſe, he ought not to be forecloſed without a Day to ſhew - 


Cauſe after he comes of Age; but the Court may decree the Lands to be fold to pay Debts, 
and that will bind the Infant. Yern. Rep. 295. | 


If an Annuity be granted out of Lands redeemable on Payment of Money, the Grantor 
cannot be torecloſed of the Land, but he may of the Redemption of the Annuity. Vern. 


(X) Of Re-conveyance of Mortgage on Payment of the Money. See before the Stat. 
„ Geo. 2. C. 20. | 


| N a Bill to compel a Re-aſſignment of a Mortgage from the 25th of September 1722. 
O there having been then a Tender made of 1000 J. Principal and Intereſt; it appeared 


that on the Day before the 25th of March 1722. the Mortgagor gave perſonal Notice in 


Writing to the Defendant the Mortgagee, that he would tender the Money and Intereſt be- 
tween the Hours of Ten and Twelve in the Morning, at Lincoln's Inn Hall, on the 25th of 


September 1722. which accordingly was done. It was objected, that Lincoln's Inn Hall was 


not named in the Proviſo in the Mortgage Deed as the Place for the Payment of the Money, 


and therefore the Tender muſt be to the Perſon. By Lord Chancellor: The Money being 


lent in Town, and after perſonal Notice given for the Payment thereof, and no Objection 


made by the Mortgagee to the Place at the Time of the Notice, it would be very hard to 


make the Mortgagor travel with this great Sum of Money where the Mortgagee lived; but 
in this Caſe it ought to appear that the Mortgagor from that Time always kept the Money 
ready; whereras the contrary thereof being proved that the Mortgagor was not ready to pay 
it, therefore the Intereſt muſt run on, and decreed the Defendant to re- aſſign. 2 Will. 378. 

A Deed was in Nature of a Mortgage, with Covenant to re- convey on paying the Money, 
which was tendred at the Day and Place, and refuſed: The Money without Intereſt from 


the Tender, and to re- convey the Land, Ec. was decreed ; but that the Plaintiff ought o 


make Oath that the Money was kept, and no Profit made of it. 2 Chan. Ca. 206. 
The Statute of Limitations is no Bar to Ejectment on a Mortgage where the Intereſt has 


been paid. Ld. Ram. 740. | 
8 E C T,..XVIE. 
/ Exchanges, 


(A) Exchange what. ; 


AN Exchange (Excambium) is the mutual Grant of equal Intereſts, the one in Fxcliange 


for the other. | i - | 
Or it is, where a Man is ſeiſed or poſſeſſed of Lands in Fee-ſimple, Fee tail, for Life or 


Years; or is poſſeſſed of Goods, and another is ſeiſed cr poſſeſſed of other Lands, or poſſe - 


ſed of other Goods in the like Manner, and they exchange their Lands or Goods the one for 


the other; and in this there is a double Grant, for each of them grants that which is his to 


the other. Terms Ne la Ley, Tit. Exchange. Finch's Ley 27. Lit. §. 62. 


(B, The 


1 
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(B) The Nature and Effet of an Exchange. 
& © HE Fruit and Effect of an Exchange is, that it gives the Intereſt, and alters the Pro- 
TL perty of the Things exchanged, to either Party, according to the Agreement. And 
if the Exchange be of Lands or Tenements of any Eſtate of Inheritance or Freehold, whether 


it be by Word or Deed, it has a Condition and a Warranty in Law incident and annexed to it 


as a Thing made by the Word Exchange, and tacite implied in every Grant of Exchange; a 
Condition to give a Re-entry upon all the Land given in Exchange, if he be put out of all 
or Part of the Land taken in Exchange; and a Warranty, to enable him to vouch and to te- 
cover over in Value ſo much of his own Land again given in Exchange as ſhall be recovered 
from him of the Land taken in Exchange, if he be ſued for it : So that upon every Exchange 
either Party, if he be put out of or loſe by Action the Land he takes in Exchange, has a 
double Remedy againſt the other; and yet this Remedy goes only in the Privity, and ſhall 
not go to an Aſſignee: As if A. exchanges Land with B. and B. be put out of all or Part of 
the Land upon a Title Paramount by a Recovery in a real Action or otherwiſe; in this Caſe 
B. may either enter upon his own Land again which he grve in Exchange, or elſe if it be 
in Action brought he may vouch A. upon the Warranty in Law, and ſhall recover as much 
in Value againſt him of the Land he gave, as he has loſt of the Land he took in Exchange. 
But if B. aliens his Land taken in Exchange to C. and C. be put out of all or Hart of the | and 
upon a Title Paramount, C. in this Caſe can neither enter upon the Land given to A. in Ex- 
change upon the Condition in Law, nor vouch A. to Warranty, and recover over in Value 
upon the Warranty in Law. And yet A. in this Caſe ſhall have the like Remedy againſt C. 
the Ali-nee upon the Condition and Warranty both as he had againſt B. But if A. himſelf 
implead C. for the Land he gave to B. in Exchange, C. may make Ule of this Warranty 
in Law by way of Rebutter againſt 4. And in all theſe Caſes where one of the Parties is put 
- out of all or Part of the Land, or out of Part of the Eſtate by Entry, and the other Party 
enters upon the other's Land upon the Condition in Law, he may enter upon the whole Land 


and avoid the whole Exchange: But if he be impleaded for a Part only, or for the Whole, 


and a Part only be recovered. from him; in this Caſe he ſhall recover ſo much in Value of the 
other's Land only as he hath loſt, and no more: As if an Exchange be of three Acres for three 
Acres, and after one of the Parties is put out of one of the Acres by the Entry of a Stranger; in 
this Caſe he may enter upon the Whole three Acres he had given in Exchange, and ſo avoid 
the Whole Exchange if he will. And if A. and B. be Jointenants for Life, and the Fee-ſimple is 
in the Heirs of A. and A. exchanges this Land with C. in Fee, and then dies, and B. enters 
end avoids the Exchange for his Life, (as he may) in this Caſe C. may avoid the whole Ex- 
change, and enter upon his own three Acres again. So if he in Reverſion diſſeiſes his Tenant 
for Lite, and then exchanges the Land, and after the Tenant for Life enters, the other Party 
may defeat the whole Exchange. But in the Caſe of an Exchange of three Acres for three 
three Acres, if one of the Acres were gained by Diſſeiſin, and the Diſſeiſee brings an Action 


and recovers it againſt;the Diſſeiſor; in this Caſe if he vouches over the other Party to the Ex- 


change, he ſhall recover ſo much in Value only of the three Acres he gave in Exchange, as 
the Acre he has loſt, and no more. 4 Co. 121. 15 E. 4. 3. 9 E. 4. 21. Bro. Exchange 
in toto, & Fitz. Exchange in toto. | Ns | . Fe 


(o) When a Deed ſhall take Effect as an Exchange, or not... 
ATT HERE a Deed ſhall take Effet as an Exchange, there muſt be all the Congluions 


before mentioned in the Caſe. And yet note, that where one Thing is granted for 


another. in the Nature of an Exchange, and for ſame of the Cauſes aforeſaid the Things can- 
not paſs by way of Exchange, there they may pals notwithſtanding, by way of Grant, and 
the Deed may take Effect to other Purpoſes, although it may not enure and take Effect as an 
Exchange: And therefore if two be ſeiſed of ſeveral Acres of Land, and the one of them by 
Deed gives his Acre to the other, and the other his Acre to him, without any Word of Ex- 
change, and each of them makes Livery of Seiſin to the other; in this Caſe although the 
Acres will not paſs by way of Exchange, yet they will paſs by way of Grant: And in this 
Caſe if no Livery of Seiſin be made, either of them ſhall hold the Lands granted at Will only. 
And in like Manner it is, if two agree to exchange Land, and after either of them levies 
a Fine, or makes a Feoffment of the Land to the other; by this the Land will paſs from 
each to other, but not by way of Exchange. So if A. and B. his Wife, and C. and D. his 
Wife, agree to exchange Lands, and A. and B. enter into the Land they are to have in Ex- 
change, and then they make a Feoffment of their own Land to C. and his Father, and not 
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to C. and D. his Wife; this ſhall not enure as an Exchange, and therefore C. and D. may enter 
upon their own Land again, but the Feoffment is good. And if one aſligns a Woman her 
Dower in Exchange for Land; this ſhall not take Effect as an Exchange, but it ſhall enure 
to be a good Aſſignment of Dower: Perk. §. 255; 256, 272. Fitz. Exchange 14, | 


{4 (D) 428 requiſite to the Perfection of an Exchange. 


FT O the Perfection of an Exchange, and to make Things paſs by this Kind of Convey- 
ance, theſe Things are requiſite ; : „„ 
Firſt, That the Parties be able to give and take, and ſuch who may be Grantors and 
_ Grantees may make exchange. 5 | | | 5 
Secondly, The Things exchanged muſt be fuch whereof an Exchange may be made; and 
an Exchange may be made of Things of the ſame Nature, as a temporal Thing for a Tem- 
poral, Spiritual for a Spiritual; as a Houſe for a Houſe, Land for Land, &c. or Things of 
a different Nature, a Houſe for Land or Rent, a Chamber in a Houſe for Common, Sc. 
Thirdly, The Exchange muſt be in that Order and Manner as the Law requires ; and here 
note, | N bs | 
1. That if all or Part of the Things whereof the Exchange is made do lie in ſeveral Coun- 
ties, or lie in Grant and not in Livery, though in the ſame County, the Exchange muſt be 
made by Deed indented in Writing. IT | Oo. 
2. The Word Exchange muſt be had and uſed between the Parties making the Exchange. 
3. If any Rent, Reverſion, Seigniory, or the like, be granted by either Party, the Te- 
nant muſt attorn to the Grant. | | : | 
Fourthly, Equality of the Eſtate is neceſſary for either Party to have a like Kind of Eſtate ; 
ſo that if one's Eſtate be in Fee-ſimple, the other's be ſo too; for if one grants Land in Fee- 
ſimple, and the other in Fee-tail, or one Land in Fee-tail, the other for Life, theſe Ex- 
changes are void. | Ce 5 | 
 Fifthly, The Exchange muſt be executed and perfected by Entry or Claim in the Life- 
time of the Parties. : | 1 | 5 | | 
Of all which more fully hereafter. 
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(E) Of the Parties 10 Deeds of Exchange. 
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N an Exchange it is requiſite that the Perſons or Parties thereunto be able to give and 
1 take, and not diſabled by any ſpecial Impediment. | | 5 

And obſerve, that ſuch Perſons as may be Grantors and Grantees may make Exchanges, 
— ſuch Perſons as are diſabled to grant, are diſabled to make Exchanges. See Tit. 
An Exchange. made between the King and a Subject is good, although the King holds his 

| -Lands in one Capacity, and the Subject in another. Co. Lit. zi. | 

An Exchange made between an Infant and another, is not void but voidable only, the 
Infant at his full Age may affirm or avoid it at his Election. id. | 

An Exchange made between a Tenant in Tail and another is not void but voidable; for it 
is good againſt himſelf during his Life, and his Iſſue at his full Age may affirm or avoid it 
at his Election. Bro. Exchange 9. Perk. F. 279. 

An Exchange made between a Man De non ſane memorie and another is not void but void- 
able; for it is good againſt him, but his Heir may avoid or affirm it at his Election. Bro. 
Exchange 9. | 5 | 5 . 

A Man that holds Land in Fee - ſimple, Fee-tail or for Life, in the Right of his Wife, 

may exchange this Land, and the Exchange will be good as long as he and his Wife do live: 
And he with his Wife may exchange it for longer Time, and the Exchange is good againſt 
him, but his Wife after his Death may affirm or avoid it if ſhe will. Bro. Exchange g. 
Perk. F. 279. wo | | e | + | 

One Parſon or Vicar may exchange his Church or Benefice with another, and this Ex- 
change is good. Perk. F. 288. | - 


The 
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The Diſſeiſor | 
was made with f Stranger for other Land; but if it be made out of the Land and before the 
Entry of the Diſſeiſce, it ſhall not bind the Diſſeiſee, for he may avoid it. And a Diſſeiſor 
cannot exchange the Land he has gotten by Diſſeiſin with the Diſſeiſee for other Land; for 
this Exchange is void unleſs it be by Indenure or Fine, that it may work by way of Eſteppel. 
Perk. F. 280, 273. E 


The Leſſor and Leſſee may join together and exchange the Land leaſed for other Land, 


and this is good; for it ſhall be ſaid to be the Surrender of the Leſſee to the Leſſor, and the 
Exchange of the Leſſor, ; and therefore the Leſſee ſhall have nothing to do with the Land 
taken in Exchange. Perk. & 279. ſed quære. | | 
Jointenants for Life, the Fee to one of them, may exchange their Land with a Stranger 
for other Lands to hold in the ſame Nature, and the Exchange is good. But Jointenants, 
Tenants in Common, and Coparceners, cannot exchange the Lands they do ſo hold one with 
another before they have made Partition. Perk. $. 277, 281. 


* 


If A. and B. be Jointenants for Life, the Fee to A. and A. exchanges the whole Land with 


another for other Land; this is good only for his Moiety, as ſome have ſaid. But it ſeems 
notwithſtanding it is good for the Whole, until it be avoided by the other Jointenant. Perk. 


$. 277. 7 
| ( F ) Of the Things exchanged. - | 


1 T is requiſite in a good Exchange, that the Things exchanged be ſuch as whereof an 


1 Exchange may be made. . 5 
As to this obſerve, that an Exchange may be made of Things of the ſame Nature; as of 
a Temporal Thing for a Temporal Thing, a Spiritual Thing for a Spiritual, as a Houſe for 
a Houſe, Land for Land, a Manor for a Manor, a Church for a Church; Rent for Rent, 
Common for Common, a Horſe for a Horſe, one Piece of Plate for another, or the like: 
Or it may be made of Things of a different Nature; as of a Temporal Thing for a Spiritual, 


as of a Houſe for Land or Rent, a Chamber in a Houſe for Common, or for a Reverſion, 


Seigniory or Advowſon, of Land of Rent for a Right of Land or Releaſe of Right, of an 
Ad vowſon for Land, of a Rent for a Way, of a Horſe for a Piece of Plate, of a Gown for a 
Houſe, or the like. And Exchanges made of theſe Things, although the Things exchanged 
do lie in divers Counties, are good. Perk. 5. 261, 262, 263, 266, 258. Lil. F. 62. Co. 
Lit. 3% 32. | > * „ mY: 

Aſo n Homage and Fealty, or the like, which is not valuable; may be ex- 
changed for Land, Rent, or any other ſuch like Thing. So may a Seigniory by divine Ser- 
vice. But a Seigniory in Frankalmoigne cannot be exchanged with any but the Tenant of the 
Land that doth hold by the Tenure. And Houſes, Manors, Lands, Rents, Commons, 
Seigniories, Reverſions, and the like, may be exchanged in Fee-ſimple, Fee. tail for Eife or 
Years ; fo that an Exchange may be of an Inheritance for an Inheritance, of a Freehold for 
2 Freehold, and of Chattels real for Chattels real. Perk. F. 258, 259, 260. | 

If one grants F/biteacre in Exchange for Blackacre, lying within the ſame or in two Coun- 
ties; this is a good Exchange. So if I grant a Rent-charge iſſuing out of my Land in Ex- 
change to J. S. for an Acre of his Land, c. this is a good Exchange. So if I have a Rent 


. iſſuing out of the Land of J. S. and I grant this to J. K. in Exchange for Land 585 Rent; 


this Exchange is good when the Tenant has attorned to the Grant of the Rent, (For Attorn- 
ment ſee before Title Gants.) So if one has a Rent out of my Land in Fee, and I have the 
Land in Fee, and I grant the Land in Exchange for the Rent; this is a good Exchange. 
But if onẽ grants me a Manor or Land, and I in Exchange for the ſame Manor or Land grant 
unto him a Rent de novo iſſuing out of the ſame Land or Manor; this cannot take Effect as 
an Exchange. So if one releaſes his Eſtovers that he has in ſuch a Wood, and delivers the Re- 
leaſe in Exchange for Land given to him in Exchange for the ſame Releaſe; this is a good 
Exchange. 3 Ed. 4. 10. 9 Ed. 4. 21. Fitz. Exchange 16. Perk. F. 244, 262, 263, 266. 
lf there be a Diſſeiſor and Diſſeiſee, and the Diſſeiſee releaſes his Right to the Diſſeiſor in 
Exchange for other Land; this is a good Exchange. Perk. F. 271. 

So if the Diſſeiſor of an Acre of Land enfeoffs a Stranger of the ſame Acre of Land, and 
the Feoffee gives to the Diſſeiſee an Acre of Land in Fee in Exchange for a Releaſe of all 


his Right in the Acre of Land of which he was diffeifed ; this is a good Exhange. Perk. 


F. 282. | Se | = | 8 
But if the Diſſeiſee grants his Right to a Stranger that has nothing in the Land in Exchange 

for an Acre of Land; this Exchange is not good, neither ſhall the Stranger take any Thing 

by this Grant. Perk. F. 271. Ts a 0 
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Exchanges. 

If there be Lord and Tenant by Fealty, and 12 d. Rent, and the Lord exchanges the 
Seigniory with the Tenant for the Tenancy, or e converſo, by Deed indented ; this is held by 
ſome to be a good Exchange. Perk. $. 240. ET - 
If I have a Rent iſſuing out of the Land of J. S. and I grant or releaſe the ſame Land, to 
J. S. in Exchange for other Land; this is a good Exchange. So if I releaſe the ſame Rent 
unto him in Exchange for a Way over his Ground; this is a good Exchange. Perk. §. 267. 

If I be ſeiſed of Lands to which J. S. has a Right of Action, and I give to him other Land 
for a Releaſe of his Right; this is a good Exchange. b= 
And the ſame Law is of an Exchange of Land, and an Advowſon by Deed indented, for 
a Releaſe of Right in another Advowſon to an Uſurper when his Incumbent has been in Poſ- 
ſeſſion of the Church fix Months. Perk. §. 268, 269. DD 85 | 

If two Parſons of a Church make an Exchange of their Benefices by Words of Exchange, 
and each of them reſigns his Benefice into the Hands of the Biſhop to the ſame Intent, and 
the Patrons preſent accordingly, and the Preſentations are per viam permutationis; this is a 
good Exchange. Perk. F. 237. | | | 

If three Acres of Land with an Advowſon appendant be given in Exchange by T. X. to 
J. S. for a Chamber to be aſſigned by the ſaid J. S. at the Election of T. K. and he aſſigns 
two Chambers, and T. K. chuſes and enters upon one, and J. S. enters upon the Land; this 
Exchange is good notwithſtanding the Incertainty. So if J. S. gives his Manor of A. to T. 
K. in Exchange for his Manor of B. or for his Manor of C. and he enters upon one of theſe 
Manors, and T. K. enters upon the Manor of A. this Exchange is good. Perk. F. 264, 

F rom what is beforementioned theſe Things are worthy of Obſervation. _ Ks 
_ Firſt, That the Things exchanged need not be in Eſſe at the Time of the Exchange made, 
for a Man may grant a Rent de novo out of his Land in Exchange for a Manor, 

And yet if I grant to another the Manor of A. tor the Manor of B. which he is to have 
after his Father's Death by Deſcent, it ſeems this Exchange is void. | 
\ Secondly, There needs no Tranſmutation of Poſſeſſion, for a Releaſe of Rent, Eſtovers, or 
Right of Land, for Land, is good. | | ETD 2 
_ Thirdly, The Things exchanged need not be of one Nature, ſo as they concern Lands or 
Tenements; for Land may be exchanged for Rent, Common, or any other Inheritance 
which concerns Lands or Tenements; or Spiritual for Temporal Things, as Tithes; Tenure 
by divine Service for Land or a Temporal Seigniory. But Annuities, and ſuch Things 
which charge the Perſon only, and do not concern Lands or Tenements, or Goods and 
Chattels, cannot be exchanged for Land. Co. Lit. 50. Perk. $. 265. | N 
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(G) How an Exchange muſt be made, 


T* HIS Kind of Conveyance (which formerly was very common) was ſometimes made 
I 5h Word without any Writing, (but ſee the Statute of Frauds in the next Chapter) and 
ſometimes it is made y Deed or in Writing: And which way ſoever it be made it muſt be 
made by the Word Exchange, which is a Word ſo appropriated to this Thing, as the Word 
Frank-marriage is to a Gift in Frank-marriage; neither of which can be made or deſcribed 
by any Circumlocution. Co. Lit. 350 1. Perk. §. 253. 2 OTE OS 
An Exchange muſt be made in the Manner and Order that Law requires; wherein theſe 
Things are to be known : 5 5 
Place or Na- 1. That by the Common Law (before the Statute of Frauds, 29 Car. 2. c. 3.) if all or 
ture. Part of the Things whereof the Exchange was made did lie in ſeveral Counties, or if all or 
Part of the Things whereof the Exchange was made were ſuch as lay in Grant and not in 
Livery, although it was in the ſame County; the Exchange was to be made by Deed in- 
dented in Writing. But where the Exchange was of Lands lying in the ſame County, altho' 
it was of any Eſtate of Inheritance of Freehold, yet it might be by Word of Mouth with- 
out Writing. And ſo alſo it might be, if the Things exchanged lay in divers Counties, when 
the Exchange was made only for a Term of Years: And therefore if an Exchange was 
made between F. S. and T. K. of Lands lying in one and the fame County, in Fee, or for 
Life, it might be by Word of Mouth: But if all or Part of the Lands of FJ. S. lay in one 
County, and all or Part of the Lands of T. K. lay in another County, this Exchange was to 
be made by Deed indented. And if an Exchange was made of Rent for Land, and the Land 
out of which the Rent is iſſuing, and the Land given in Exchange for it, both lie in one 
County; this Exchange was not good without Deed. So if an Exchange was made of the 
Reverſion of an Acre of Land for three Shillings of Rent iſſuing out of another Acre of Land, 
| and 
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and both Acres were in one County; this Exchange was to be made by Deed indented, or 
it would not be good. So if an Exchange was made of an Acre of Land, and a Rent out of 
another Acre for another Acre of Land and Common for three Beaſts, and all was in one and 
the ſame County; this Exchange was to be by Deed indented, or it would not be good: But 
if I was ſeiied of a Manor to which he had Common Appendant or Appurtenant, and T. X. 
was ſeiſed of another Manor to which he had a Villain regardaat, and both the Manors were 
in one County, an Exchange might be made of theſe Manors by Word of Mouth without 
Writing, and the Common and Villain would paſs as Incidents well enough. And yet if J. S. 
has an Office, whereunto Land belonged, and T. K. had Rent iſſuing out of the Land of a 
Stranger, and all the Land was in one County, and the Office was to be uſed and occupied in 
the fame County; if theſe Things were exchanged, it was to be by Deed indented. Perk. 
F. 244. Co. Lit. 51, 52. Lit. F. 62. 9 Co. 14. Perk. §. 246, 247, 248, 249, 250- 

But now by the ſaid Statute an Exchange of Lands, &c. muſt be by Deed indented. 


2. The Word Exchange muſt be uſed in making the Exchange. „ Words. 


As if I grant to you H/þiteacre, To have and to hold to you and your Heirs in Exchange 
for Blackacre; and in Conſideration hereof you grant to me and my Heirs Blackacre in Ex- 
change for /Yþiteacre ;, for this Word is ſo individually requiſite, as it cannot be ſupplied by 
any other Word, neither will any Averment that it was in Exchange, help in this Cale: And 
therefore if A. by Deed indented gives to B. an Acre of Land in Fee-ſimple, or for Life, 
and by the ſame Deed B. gives to A. another Acre of Land in the ſame Manner; this cannot 
enure as an Exchange: And therefore if no Livery of Scifin, ſo as it may take Effect by way 
of Grant, it is utterly void. But by this Means Lands may be granted from one to another, 
for there needs no Livery of Seiſin. See of Livery of Seiſin, Tit. Gzants. 
So if an Exchange be made by Words between two of Lands in one County, and before 


155 their Entry Indentures are made between them of the ſame Lands without Words of Exchange, 
and no Livery of Seiſin is made; this ſhall not paſs by way of Exchange. And yet it has 


been held by ſome, that Permutatio, or ſome other Word of like Effect, may ſupply the 
Word Exchange. Co. Lit. 50, 51. Perk. §. 252, 253. 9 Ed. 4.21. Fitz. Exchange 12. 


3. That if any Rent, Reverſion, Seigniory, or the like, be granted by either Party, that 


then the Tenant do attorn to the Grant, for that Attornment is requiſite in this Caſe. (Bus 
ſee of Attornment, Tit. Gꝛants.) And yet in the Caſe of the Grant of the Land in Poſſeſſion 
in Exchange, no Livery of Seiſin is needful. Neither is it needful that either Party to the 
Exchange come to the Thing given to him in Exchange by the ſame Means and Manner of 
Aſſurance; for if a Leſſee for Life of one Acre, gives another Acre to his Leſſor in Tail in 
Exchange for a Releaſe from him of that Acre, To have and to hold in Tail in like Manner 


this is a good Exchange. Perk. F. 229, 263, 276, 289. 


An Exchange may be made to take Effect in futuro as well as in præſenti; for if an Ex- When to take 
change be made between me and T. X. that after the Feaſt of Eaſter T. K. ſhall have my Ma- Effect. 


nor of Dale in Exchange for his Manor of Sale; this is a good Exchange. Perk. $. 265. 


If an Exchange be made in Writing of Land, and it limits and expreſſes no Eſtate that Eſtate limited 
either Party ſhall have in the Thing exchanged, yet it is a good Exchange. But if an Eſtate or not. 


for Life be limited expreſly to one, and no expreſs Eſtate is limited to the other; this is not 
a good Exchange. 19 H. 6. 27. Perk. §. 275. as ſhall be ſhewed in the next Place. 


(EI) Of the Equality of the Eflates or Intereſts exchanged. 


A N OTHER Thing required in a good Exchange is Equality of Eſtate, vi. that either 


Party have the like Kind of Eſtate of the Thing exchanged, ſo that if one has an Eſtate 
in Fee-ſimple, the other has ſo likewife, and fo for other Eſtates. For if one grants that the 
other ſhall have his Land in Fee-ſimple for the Land which he has of the other in Fee-tall ; 
or that the one ſhall have in the one Land Fee-tail, and the other Land but for Term of Life; 


or that the one ſhall have in the one Land Fee-tail general, and the other in the other Land 


Fee-rail ſpecial z or that the one ſhall have in the one Land for Life, and the other in the 
other Land but for Years: Theſe Exchanges are void, and cannot take Effect as Exchanges. 


Fitz. Exchange 13. Lit. §. 64, 65. Perk. 276. Co. Lit. 50, 51. 


And therefore if the Lord releaſes to his Tenant his Services in Tail, in Exchange for other 


Lands given to the Lord in Exchange in Tail alſo, this Exchange is void; for by this Re- 


5 leaſe made by the Lord, the Services are gone for ever. Perk. F. 283. 


So if Tenant for his own Life exchanges with him that is Tenant for Life of another; this 
is not a good Exchange, And yet for the ſame Reaſon it ſhould ſeem, if Leſſee for twenty 
Years of his Land, exchanges with another for other Land for forty Years ; that this ſhould 
not be a good Exchange. Perk. S. 275. Finche's Law 27. 

„ : : 9 C But 


Exchanges. 


— — 


But if Leſſee for Life be of an Acre of Land, and he gives another Acre of Land to his 
Leſſor in Fee-tail, in Exchange for a Releaſe of all his Right in the Acre that he helds for 
Term of his Life, to hold to him and the Heirs of his Body engendered ; this is a good Ex- 


change. Perk. $. 276. 
Or if Teoant tor his own Life exchanges with him that is Tenant in Tail, after Poſſibility 


of Iſſue extinct; this Exchange is good. 11 Co. 80. 

And yet if an Eſtate for Life be expreſſed to the one Party upon the Exchange, and no 
Eſtate is expreſſed to the other Party ; it is faid that this Excharge is not good, and yet 
where no Eſtate is expreſſed, the Party ſhall have an Eſtate for his own Lite, "Perk. 6. 275. 

H. 6. 2 

7 "Bar in theſe Caſes it is not neceſſary, that the Partics to the Exchange be eite of an equal 
Eſtate at the Time the Exchange is made; for if Terant in Tail, or Huſband in Right of 
his Wife, exchange their Land in Fee-fimple with another for Lands he bas in Fee-ſimple; 
this is a good Exchange until it be avoided by the Ifſve or the Wife. Neither is it neceſſary 
that both Eſtates be in Poſſeſſion ; for one may grant an Acre in Poſſeſſion in Exchange for 
an Acre in Reverſion, and this Exchange is good. Neither is it neceſſary, that there be an 
Equality in the Value or Quantity of the Lands exchanged; for if the Land of one of the 
Parties be worth one hundred Pounds, and the Land of the other but ten Pounds ; or the 
Land of one of the Acres be an hundred Acres, and the Land of the other but ten Acres, if 
the Eſtates given be equal, the Exchange is good. Neither is Equality in the Quality or 
Manner of the Eſtates requiſite ; for if two Jointenants be in Fee of an Acre of Land, and 
they grant that Acre to another in Exchange for other Lands, to have and to hold a Motcty 
to one of them and his Heirs, and a Moiety to the other and his Heirs, which is an Eſtate in 
Common; or two of them give Land in Exchange to A. and his Heirs, for Lands from 7. 
to them two and their Heirs, although the one Party has a joint Eſtate, and the other a ſole 
Eſtate; yet the Exchange is good. The like Law 1s, it the Land of one of the Parties be of 
a defeafible Title, and the Land of the other of an undefeaſible Title, this Exchange i is good 
till it be avoided: Co. Lit. 51. Perk. F. 280, 281, 289. Lit. F. 6. 

An Acre in Poſſeſſion may be given in Exchange for the Reverſion of another, expectant | 
upon a Leaſe for Life or Years, where no Rent is reſerved, and it ſhall be good; for they 
ſo took it, a no Party was deceived. Cre. Eliz. 902. pl. 6. Moor Caſe 230 


(1) Of he Execution o an Exchange. 


A NOTHER Thing required in a good Exchange i is, that there be an Execution and 
Perfection of the Exchange (if of Land, vide Med. Rep. 91.) by Entry or Claim in the 
Life-time of the Parties, viz. Thar both the Parties to the ſame Exchange do enter into the 
Things taken in Exchange, if they be ſuch Things as they may enter into; for until the Ex- 
change be executed by Entry, or the like, the Parties thereunto have no Freehold in Deed 
or in Law in the Things exchanged, although the ſame Things do lie in one County : And 
if either of the Parties die before he enters into the Lands by him taken in Exchange ; hereby 
the whole Exchange is become void, if his Heir will; but if one of the Parties enters, he 
ſhall not firſt begin to avoid the Exchange. But if the Parties enter at any Time during their 
Lives, it is ſufficient, unleſs the Poſſeſſion be before deveſted by an elder Title; as by En- 
try for a Condition broken, Entry by a Diſſciſce of his Heir, or the like, and not reveſted 
agiin before the Entry. As if an Exchange be had between two of Land, and before their 
Entry by Force of the Exchange they are, or one of them is diſſeiſed of the Land exchanged, 
and the Diſſeiſor diſſciſed thereof; and then they enter according to the Exchange, and put 
out the Heir of the Difleiſor, this ſhall not be ſaid to be an Execution of the Exchange; but 
if the Diſſeiſee has recovered the fame Land againſt the Heir of the Diſſciſor, this ſhall not 
be ſaid to be an Execution of the Exchange; but if the Diſſeiſee have recovered the fame 
Land agunſt the Heir of the Diſſeiſor by Writ of Eatry, and has Execution, then he may 
execute the Exchange by Entry. And in Cafe where a Reverſion, Rent or Seigniory is 
granted in Exchange, it muſt be perfected and executed by the Attornment of the Tenant 
in the Life-time of the Parties, otherwiſe the Exchange is not good; but in this Caſe after 
Attornment is made, it ſeems the Exchange is perfect without any Entry or Claim. Co. Lit. 
50, 51. Co. 98, 101, 105. Perk. $. 284, 286, 289, 292. 
If two Parſons exchange their Churches, and reſign them into the Biſhop » Hands, this is 
not a perfect Exchange until they be inducted ; and therefore if either of them dic before 
they be both inducted, the Exchange is void. Perk. 9. 237. 


(K) Where 
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Ch. 6. f. 17. Exchanges. 


+” (K) IPhere ait Exchange ſhall be determined, or the Nature of it changed ly 


Matter ex poſt facto, and where not. 


F after an Fxchavge is made, and before or after the Parties enter, all or Part of the 
Land given to either Party be recovercd from him upon an elder Title; 3 as by an Entry 
upon a Condition broken, Alienation in Mortmaia, or upon a Diſſeiſin; in theſe Caſes, if 
that Party cnters again upon his own Land which he gave in Exchange (as he may) hereby 
the whole Exchange is determined. Burt if aſter the Exchange is perſect, one of the Parties 
enters upon the Land which he gives in Exchange, this does not make void the Exchange z 
neither may the other Party hereupon enter upon the Land he gives in Exchange, but he 
may have an Aſſiſe, or an Action of Treſpals againſt the ether, 4 Co. 122. Bro. Exchange 
12. Pe k. . 286, 299. | 
And yer it an Exchange of a Common for a Way, or a Rent or the like; if the one Party 
deny th: Common, it bath been ſaid the other Party may deny the Way or the Rent. Perk. 


8 299 Sed Quæs e. 
If an Exchange be made in Fee between two of a Manor, whereof the one Half is in Tail, 


and the other Half is in Fee ſimple, and the Tenant in Ti! that made the Exchange dies, | 


and his Iſſue diſagrees to it, ſo that the Exchange of the tailed Land is become void; this 
determines the whole Exchange; for when an Exchange becomes void in Part, it becomes 
void in all, and until it be avoided it.is good for all. As if one be ſeiſed of Mbiteacre, and 
he exchanges I/ biteacre and Plackucte (which is none of his) with another for two other Acres, 


this ſhall continue for a good Exchange, and may not be avoided until he 57 has Right to 


Blackacre evicts him that has it in Exchange. Bro. Exchange 8. Perk. $. 29 

Ian Exchange be made by Tenant in Tail, and his Iſſue after his Death Goes the Poſ- 
ſeſſion of all or Part of the Land taken ip Exchange, and diſagrees to the Exchange; hereby 
the whole Exchange is determined. So if the Mife after the Huſband's Death, the Infant at 
his full Ager, or the Heir of him that is de non ſane memorie, diſagrees to the Exchange of the 
Huſband, * Infant, or him that is de non ſan? memorie; hereby the whole Exchange is de- 
termined, and no ſubſequent A Freement can make it good again. 4 Co. 122, Perk. §. 290, 
294, 296, 898. | : 
Ik two make an Exchange by Word of Mouth, and after, before either of them enter, 
| they make Indentures of the Lands exchanged, and grant the ſame from one to another; it 
ſeems hereby the Natute of the Exchange is Changed, and the Exchange determined. 


53 06 4. 3. 


6 Where an Exc hange wvoidable at 6 rſt becomes good by Matter ex poſt facto, 


o not. 


F an Aaken exchanges Lands and after at his Age occupies the Lands taken in Ex- 
Change for his own Lands; ; hereby the Exchange is made good. So if Tenant in Tail ex- 
changes tis intailed Lands with another, and after his Death the Iſſue occupies the Lands 
taken i in Exchange by his Anceſtor, hereby the Exchange is made good for the Life of the 
INve in Tail. So if the Huſband ad Wife exchange the Lands of the Wife for other Land, 
and ihe after her Huſband's Death agrees to it, amd enters into, and agrees to the Lands 
taken in Exchange; ; hereby the Exchange i is made good ; but if the Huſband alone makes 
an Exchange of his Wife's Land, and ſhe after his ö agrees to this and enters into the 
Land, it ſcems this will not make the Exchange good. 

And if a Man ſeiſed of Land in Right of his Wife in Fee, thereof infeoffs a Stranger, and 

takes an Eftate back again to him and his Wife, and a third Perſon in Fee, and they three 

join in Exchange of the ſame Land in Fee for other Land to a Stranger in Fee ; and the Ex- 
change is ex:cured, and the Huſband dies, and ſhe occupies the Land taken in Exchange 
with the other third Perſon ; hereby the Exchange is made good. 

It a Man De non ſane memorie makes an Exchange, and his Heir after his Death enters into 
the Land taken by his Anceſtor in Exchange, and agrees to the Exchange; ; hereby the Ex- 
change is made good. And in all theſe Caſes when the Exchange is once by Agreement 
made good, it can never by any ſubſequent Diſagreement be afterwards made good. 12 H. 

4. 11. Fitz. Exchange 13. . 5 279, 290, 291, 293, 294, 298. Co. Lit. 51. 


(M) Who 
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(M) Who may take Advantage of a void or voidable Exchange, or not. 


HE Parties themſelves, and all Privies and Src for the moſt part, may take Ad- 

vantage of ſuch Exchanges as are void for the Defects before named; but when the 
Exchange is only voidable, con!ra. And therefore when an Exchange is made by an Infant, 
the Infant himſelf at his full Age, or his Heir, and no other, may avoid it. And when an 
Exchange is made by a Tenant in Tail, the Iſſue in Tail after the Death of his Anceſtor, and 
no other, may avoid it. And when an Exchange is made by the Husband, or Husband and 
Wife of the Wife's Land, the Wife after the Huſband's Death, or Heir of the Wife after 
her Death, and no other, may avoid it. And when an Exchange i is made by a Man of Non 
ſane memorie, his Heir after his Death, and no other, may avoid it. But in theſe Caſes of an 
Infant, Tenant in Tail, Woman Covert, and a Man De non ſane memorie, and where Lands are 
recovered by an elder Titla, the other Party may not enter and avoid the Exchange until the 
Infant, Iſſue in Tail, Woman, or him that is De non ſane memorie, or him that loſes the 
Land by an elder Title, doth firſt enter. Perk. §. 285, 290, 294, 298. Co. 98, 105. 


Dyer 285. 
(N) How an Exchange ſhall be conſtrued and taken, 


F two exchange Land by Deed, and limit no Eſtates, this ſhall be taken for Eſtates for 

Life, and the Exchange is good : But if an expreſs Eſtate be limited to one, and no ex- 
preſs Eſtate to the other, it is faid this Eſtate is not good, and that Conſtruction of Law will 
not help it. 19 H. 6. 27. Perk. §. 275. 

If an Exchange be made between two Men of two 8 of Land by Deed, and in the 
Eabendum it is ſet down that each of them ſhall have the Acres given in Exchange, with di- 
vers other Acres not expreſſed in the Premiſſes; this Addition ſhall be taken as e 
and the Exchange ſhall be good for the two Acres. Perk. S. 251. | 


SE G. T. XVII. 
Of "LOSES See 2 Atkyns's Rep. 304. 


(A) Surrender what. See 2 Bus- Rep. 1072, 


or Tenements, and the Eſtate a Man has therein, unto another that has a higher and 
greater Eſtate in the ſame Lands or Tenements. 
But it is ſometimes improperly applied to other Things. Co. Lit. 337. b. 
He who pagan is called the Surrenderor, and he to whom it is made is called the Sur- 


renderee. 
A Surrender is a paryeular Sort of Conveyance that works by the > Common Law. 2 Vent. 


201. 


A dar (ſurſum Redditio) properly taken, is the Yielding or Delivering up 1 Lands 


(B) Of Kind. of Surrenders, 


— 


ö 5 a 
2 rr 1 


HERE are three Kinds of Surrenders: 
Firſt, A Surrender properly taken at the Common Law. | 

Secondly, A Surrender by Cuſtom of Lands holden by Cuſtom or of Cuſtomary Eftates. 

Thirdly, A Surrender improperly taken, as of a Deed, or Grant of a Rent-charge of a Pa: 
tent, and of Land in Fee-fimple to the King. 

I. The Surrender properly taken is of two Sorts, expreſſed or implied. | 

1. Expreſſed, or in Deed, which i is when it is done by apt Words, and the expreſs Agree- 
1 of the Parties. 

2. In Law, or implied, which 1s when it is wrougat by Conſequence and Operation of 
Law, or when the Law interprets or enures ſomething done to another Intent, to make a Sur- 
render of it. 

And in the firſt Caſe it is ſometimes by Word only, and ſometimes by Writing. 

And when it is by Writing, it is ſaid to be an Inſtrument teſtifying by apt W ords, that the 
particular Tenant of the Lands or Tenements for Life or Years conſents and agrecs that he 
who has the next and immediate Remainder or Reverſion thereof, ſhall alſo have the parti- | 
cular Eſtate of the ſame in Poſſeſſion, and that he yields the ſame to him. Co. Lit. 337, 


338. 6 Co. 69. Fug 106, 107. en, lib, 2. c. 460. 2 Bur. Rep. 1072. 
(C) The 
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Ch. 6. F. 18. Siurrenders. 
(C) The Nature and Effet? of a Surren 


TO EE Fruit and Effect of a Surrender is, that it paſſes the Eſtate of the Surrenderor to 
the Surrenderee, and that hereupon the Eſtate of the Surrenderor is drowned and extinct 


in the Eſtate of the Surrenderee; and yet not fo, but that to ſome Purpoſes it ſhall be ſaid to 


have Continuance till. And therefore if Tenant for Life grants a Rent- charge, and after ſur- 


renders his Land; in this Caſe the Rent-charge ſhall continue notwithſtanding the Surrender. 


So if Leſſee for Life makes a Leaſe for Years rendring Rent, and the Leſſee for Life ſur- 


renders his Eſtate; in this Caſe, although the primitive Eſtate for Life be yielded up, yet 
the derivative Eſtate for Years ſha!l continue, but the Surrenderee ſhall not have the Rent re- 


ſerved upon the Leaſe for Years. So if Leſſee for Life or Years breaks a Covenant with his 
Leſſor, and after ſurrenders his Eſtate to him, his Breach of Covenant is not hereby ſalved, 


for the Leſſor may have an Action of Covenant ſtill notwithſtanding the Surrender. Co. Lit. 


338. Co. 96. Bro. Surrender 47. Perk. $. 59 11. | | 

And if one ſeiſed of Land grants a Rent out of it in Fee, and this Rent is extended on a 
Statute, or granted for leſs Time to another, and then the Grantee ſurrenders the Deed of 
the Grant of the Rent to the Tenant of the Land ; in this Caſe the Rent ſhall continue as to 


him that has Execution, and the Grantee. And if one makes a Leaſe for Years rendring 


Rent, and the Leſſee ſurrenders his Eſtate to the Leſſor; hereby the Rent is extin& : But if 


the Leſſor grants the Rent to a Stranger before the Surrender, contra. And if one leaſes for 


Years, and the Leſſee lets Parcel of his Term to his Leſſor rendring Rent, and after the Leſſee 
ſurrenders his whole Eſtate ; in this Caſe the Rent is determined. 7 Co. 39. 8 Co. 145. 


Bro. Surr. 42. | | e Rt 
Where there is no particular Method in the Lord's Court, or Cuſtom within the Manor 


for the ſuffering a Recovery of Copyhold Lands fer barring of an Intail, a general or com- 
mon Surender is ſufficient, though the Intail is of a Copyhold Truſt or legal Eſtate, 2 Vern. 


385, 705. N | 
(D) What ſhall be aid a Surrender in Law of Lands; and by what Means 


an Eſtate ſhall be ſurrendered in Law, or not. 


3 F Leſſee for Life or Vears takes a new Leaſe of him in Reverſion of the ſame Thing in 
particular contained in the former Leafe for Life or Years; this is a Surrender in Law of 


the firſt Leaſe: As if Leſſee for his own or another's Life in Poſſeſſion or Reverſion takes a 


new Leaſe for Years; or a Leſſee for forty Years takes a new Leaſe for fifty Years; the firſt 
Leaſe in both theſe Caſes is ſurrendered. 14 H. 8. 15. Plow, 194. Dyer 28. 10 Co. 67. 


And this Rule holds althougk the ſecond Leaſe be for a leſs Time than the firſt ; as if 


| Leſſee for Life accepts a Leaſe for Years, or Leſſee for twenty Years accepts a Leaſe for two 


Tears. Perk. $. 617. 5 Co. 11 | | 
And although the ſecond Leaſe be voidable, as being made upon Condition; as if Leſſee 


for twenty Years takes a new Leaſe for twenty Years, upon Condition that if ſuch a Thin 
happens the ſecond Leaſe ſhall be void, and the Thing does after happen ; in this Caſe boik 


theſe Leaſes are become void: As where the Leſſor grants the Reverſion to the Leſſee upon 


Condition, and after the Condition is broken. Fitz. Surrender 3. Co. Lit. 218. 37 H. 


6. 1. | 5 . 
Or if the ſecond Leaſe be made by Tenant in Tail, or the like; as if a Man makes a Leaſe 


for Years of Land, and then makes a Feoffment to another of the Land, 2nd then takes back 


an Eſtate to him and his Wife of the Land, and then inakes a new Leaſe to the Leſſee for 
ten Years; this is a Surrender in Law of the firſt Leaſe. But if the ſecond Leaſe be merely 
void, then it' is otherwiſe. Dyer 140, 141. SEEN 

And therefore if the Leſſor by Words of Covenant only promiſes to his Leſſee, that he 


ſhall have a new Leaſe, and never actually makes it; this is no Surrender in Law. Dyer 272. 


- 


the Leſſee and his Wife. Dyer 177, 178. 5 Co. 54, 55. Kelw. 709. ; | 
And although the ſecond Leaſt be by Word only, and the firſt Leaſe be by Deed, if ſo 


And this Rule holds alſo, although the ſecond Leaſe be to the Leſſce and a Stranger, or to 


be that the Thing granted by the Leaſe be ſuch a Thing as may paſs by Word without Wri- 


ting. Dyer 140, 141. 5 | 5 
And although the ſecond Leaſe be in another's Right; as if the Huſband has a Leaſe for 
Years in the Right of his Wife, and then takes a new Leaſe to himſelf in his own Name. 


Dyer 178. And although the firſt Leaſe be to begin preſently, and the ſecond be to begia 
at a Day to come, or e conderſo. Paſ. 40 El. Co. Lit. 338. 6 Co. 69. 5 Co. 11. 10 Co. 
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Surrenders. 


55 Of all which more fully hereafter. 


— 


And although there be a mean Eſtate between; as if Land be let to 4. for Years, and af- 


ter let to B. for Years, to begin after the firſt Term, and the Aſſignee of A. takes a new Leaſe, 
So if one demiſes Land for ten Years to one, and after demiſes it for ten Years to ancther, to 
begin at Michaelmas, and after the firſt Leſſee accepts a new Leaſe. For in all theſe Caſes 
there is a Surrender in Law of the firſt Leaſes. Dyer 93, 112, | 

And if there be two Leſſees for Life or Years, and one of them takes a new Leaſe ſor 
Years ; this is a Surrender of his Moiety ; whereby it appears that a Surrender in Law may be 


made of ſome Eſtates which cannot be ſurrendered by a Surrender in fait; for fortior eff diſ- 
poſilio legis quam hominis. And hence it is, that a Corporation Aggregate may make a Sur- 


render in Law without Deed, although it cannot make an expreſs Surrender without Deed. 


Dyer 46. 2 Co. 60. 6 Co. 69. 10 Co. 67. 8 | 
But if the Leſſee only licenſes the Leſſor to make a Feoffment, and gives Livery of Seiſin; 


or gives Livery of Seiſin for him as his Attorney; or licenſes him to enter into the Land, 


and no more; neither of theſe Things ſhall be ſaid to be a Surrender in Law. So if the ſe- 


cond Leaſe be made of another, and not of the ſame Thing whereof the firft Leaſe is made; 


as where the firſt Leaſe is of the Land, and the ſecond is made of a Rent or other Profit to 
be taken out of the Land ; or the firſt is of a Manor, and the ſecond of the Bailiwick or 


Stewardſhip of the Manor; or the firſt is of a Park, and the ſecond is of the Keeperſhip of 


the Park; in theſe Cafes there is no Surrender of the firſt Leaſe. Alſo if the ſecond Leaſe 
be not a good Leaſe, perhaps it ſhall not be conſtrued a Surrender. Perk. $. 608. Bro. Sur- 
render 48. 6 Co. 69. Trin. 5 Jac. adjudged. See 2 Co. 17. Lane's Caſe. 
But if the firſt Leaſe be of the Land itſelf, and the ſecond Leaſe is of the Veſture of the 
ſame Land; this is held to be a Surrender of the firſt Leaſe. Trin. 5 Fac. Sir Jo. Chamber- 
lain's Caſe. See Dyer 200. | | DE EE 
So if the ſecond Leaſe be not to begin until the firſt Leaſe ends, the taking of this ſecond 
Leaſe is no Surrender of the firſt Leaſe. So it has been ſaid, if one makes a Leaſe of Black- 
acre in Dale, and the Leſſee accepts a ſecond Leaſe of all the Lands of the Leſſor in Dale, 


in general Words, and the Leſſor that makes the Leaſe has divers other Lands there beſides 
this Acre; that this is no Surrender of the firſt Leafe. 5 Co. 11. Sed quære of this, for others 
do much doubt it. | | | | | 


So if on enters into Land and makes a Leaſe for the Trial of the Title only, and after the 


Leſſor (he and the Leſſee being both out of Poſſeſſion) makes another Leaſe of the ſame 
Thing to the Leſſee; this is no Surrender of the firſt Leaſe : Bur if the Leſfor enters before 


he makes the Leaſe, conira. Per Cur” B. R. ꝙ Jac. 


(E) Where Copyhold Lands ſpall paſs without a L 


: Man deviſed all his real Eſtate for the Payment of Debts, and was ſeiſed of ſeveral F 50 | 


hold and Copyhold Lands, but had not ſurrendered his Copyhold Lands to the Uſe of 
his Will, and died, leaving three Sons; and Part of the Copyhold Lands was of the Nature 
of Borough Engliſh. Per Lord Chancellor, If the Copyhold paſſes, the youngeſt Son, who 


is intitled to ſuch Part thereof as is Borough Engliſp, muſt contribute to pay the Debts ; that 
as between the Sons it was a doubtful Caſe z but with Regard to the Creditors, if there was 


not an Eſtate ſufficient for the Payment of Debts without the Copyhold Lands, it was his 
Opinion theſe ought to paſs. Will. 443. 1 85 a | s 


(F) Things requiſite in a good Surrender of Lands, 


T O make 2 good Surrender in Deed or Lands, and to make them paſs by ſuch a Sur- | 


render, theſe Things are firſt of all required: MY 
Firſt, That the Surrenderor be a Perſon able to grant and make, and the Surrenderee 
capable to receive a Surrender, and that both have Eſtates capable of a Surrender. 
Secondly, That it be made by Deed, and not by Word without Writing, unleſs of Copy- 
hold or Cuſtomary Eſtates. | 8 


Thirdly, That it be made of ſuch Things whereof a Surrender may lawfully be made, for a 
Surrender cannot be made of Lands in Fee-ſimple or Tail, nor of Right and Titles, but only 


of Eſtate for Life or Years. 


Fourtbiy, That there be Words or Deeds, and Words ſufficient to make the Mind of the 


Surrenderor appear, and that he be willing to give up his Eſtate in the Land to the Surren- 
deree. . | Y 


rfect. 
(G) of 


Fift bl, The Surrenderee muſt agree to accept of it; for till then the Surrender is not 
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and his Wife together, may ſurrender it. 
Right of his Wife, being Tenant in Dower, or otherwiſe, and he alone, or he and ſhe to- 


_ gether, ſurrender this; this Surrender is good only during the Life of the Huſband, except 
it be made by Fine. Bro. Surrender 44. Perk. F. 612, 613. 
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| (6) Of the Parti es between now a Surrender is made, and their Eftate and 


Poſſeſſion. 


Na den e it is requiſite that the Surrenderor be a Perſon able to grant and make, and 
the Surrenderee a Perſon capable and able to take and receive a Surrender, and that they 


both have ſuch Eſtates as are capable of a Surrender: And for this Purpoſe obſerve, 


Firſt, That the Surrenderor has an Eſtate in Poſſeſſion of the Thing ſurrendered at the 


Time of the Surrender, made, and not a bare Right thereunto only. 

Secondly, That the Surrender be to him that has the next immediate Eſtate in Remainder 
or Reverſion, and that there be no intervenient Eflate coming between. 

Thirdly, That there be a Privity of Eſtate between the Surrenderor and the Surrenderee. 


_. #ourthly, That the Surrenderee muſt: have a higher and greater Eſtate in the Thing ſur- 
rendered than the Surrenderor has, ſo that the Eſtate of the Surrenderor may be drowned 


therein: 


Fifthly, That he has the Eſtate in his own Right, and not in the Right of his Wife, Ge. 
Sixt by, And that he be ſole ſeiſed of his Eſtate in Remainder or Reverſion, and not in 


7 ointenancy. 


As for Examples, W Femes Covert, wad and lunatick Men, and all ſuch like Perſons 


as are diſabled to grant, are diſabled to make a Surrender, and none but ſuch as may grant 
their Land may ſurrender their Land. A Corporation Aggregate cannot make an expreſs 


Surrender without a Deed, but it may make ſuch a Surrender by Deed. And ſuch Perſons 


as are diſabled to take by a Grant, are diſabled to take by a Surrender; and ſuch as may be 


Grantees may be Surrenderees: And therefore a Surrender to an Infant is good. 10 Co. 67. 


If the Huſband has a Leaſe or Eſtate for Years in the Right of his Wife, he alone, or he 
But if the Huſband has an Eſtate for Life in the 


One Execuor may ſurrender an Eſtate or Leaks for Years which the Executors have in the 
Right of their Teſtator. 21 H. 7. 25. 

If there be two Tenants in Common, and one of them has the particular Eſtate, and the 
other the Fee-ſimple z as where an Eſtate is limited to two and the Heirs of one of them, and 
he that has the Eſtate for Life aliens his Part to a Stranger ; in this Caſe the Alienee may 
ſurrender to the o her Jointenant. So if there be three Jointenants for Life, and the Fee-ſimple 
is limited to the Heirs of one of them, and one of the Jointenants for Life releaſes to the other, 
and he to whom this Releaſe is made ſurrenders to him * has the Fee- ſimple; this is a 


good Surrender of a, third Part. 
A Leffce for Life or Tears may ſurrender to him that is next in Remainder in Fee- ſimple, 


Fee⸗ tail, or to him in Reverſion in Fee; and this is a good Surrender. And a Surrender may 
be cs to the Grantee of the Reverſion before Attornment, ſo as Attornment be afterwards 


made. 
needs no Livery of Seiſin, as in Caſe of the Grant of an Eſtate for Life. A Leſſee for 


(Vide Tit. Ozants.) And in Caſe of the Surrender of an Eſtate for Life, there 


Years of a Term to begin at a Day to come, cannot ſurrender it by an actual Surrender be- 
fore the Day the Term begins, as he may by a Surrender in Law. Fitz. Surrender. Perk. §. 


586, 587, 584, 600, 601, 602. Co. Lit. 338. Bro. Surr. 4. 4 H. 7. 10. 6 Co. 69. 
Dyer 251, 358, 280. 


If Leſſee for Life be diſſeiſed, or Leſſee for Years be outted; and before his Entry, or the 
getting of the Poſſeſſion again, ſurrenders his Eſtate to him in Reverſion; this Surrender is 
void Soif a Woman that has Title of Dower, ſurrenders it to him in Reverſion before ſhe 
has recovered it. This Surrender is void. And yet if Leſſee for Years after his Term is begun 


and before his Entry, when no Body keeps from him the Profits, ſurrenders his Eſtate this 


is a good Surrender ; but if another enters before him, and Keeps him out, it ſeems other- 


wiſe, Perk. $. 600, 601, 602, 603. 
If there be Leſſee for Years, the Remainder for Life, the Remainder or Reverſion in Fee, 


and the Leſſce for Years be ouſted, and he that ouſted him dies ſeiſed, and then the Leſſee 
for Years enters, and then the Tenant for Life ſurrenders to him in Remainder or Reverſion 


in Fee; this is not a good Surrender, for there is in this Caſe but a bare Right of Remainder 
for Life and in Fee; but if the Leſſee for Years had not been ouſted, it had been a good 


Surrender. If there be Leſſee for Years, the Remainder for Life, the Remainder in Fee; 


the Leſſee for Years may ſurrender to the Leſſee for Life, and ſo may the Tenant for Life to 


Rigg? in Remainder or f Reverſon'1 in Fee; but if there be Tenant for Life, the Remainder for 
| | Life, 
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Life, the Remainder in Fee; in this Caſe the ſecond Tenant for Life cannot ſurtender to 
him in Remainder in Fee. Perk. F. 605, Dyer 251. i 


If a Leafe be made for Life or Years to A. the Remainder for Life to B. the Reitaincker 
in Fee-tail to C. and the firſt Tenant for Life or Years furrenders to C. or to the Leſſor, B. 
the next in Remainder for Life being then living ; z this is not a good Surrender; neither can 
it take Effect as a Surrender in reſpect of the intervenient Eſtate. And ſo ſome ſay the Law 
is, if the middle Remainder be but for Years only: As if a Leaſe be made for Years, the 


N Remainder for Years, and the firſt Termor ſurrenders his ere to the Leffor ; 3 this | is no 


good Surrender. Sed quære. Perk. F. 588. 

For it ſhould ſeem that a future Intereſt will no more hindey an  aRual Surrender of the 
firſt Leſſee than a Surrender in Law. And fo alſo it ſeems the Law is for a concurrent Leaſe, 
which for the latter Part of it is in the Nature of a future Intereſt. But if in this Caſe it 


happens that the middle Remainder is void; as where a'Leaſe is made to A. for Life or Years, 


the Remainder to a Monk (who is a Perſon incapable) for Life or Years, the Remainder to 
F. S. in Fee; in this Caſe A. the firſt Fenant may ſurrender to him in Remainder in Fee, 
and the Surrender is good. Dyer 93, 112. Plow. 190, 432, 433. 

If Leſſee for twenty Years makes a Leaſe for five Years, and the Leſſee for five Years en- 
ters, and after the Leſſce for twenty Years ſurrenders to him in Reverſion or Remainder ; 
this is a good Surrender. So alſo if the two Leſſees join in the Surrender. So alſo if the firſt 
Leſſee ſurrenders firſt, and the Leſſee for five Years furrenders after; but if the Leflee for 
five Years ſurrenders to him in the Reverfton or the Remainder, before the Surrender of the 
Lſſee for twenty Years; this cannot take Effect as a Surrender, for two Cauſes; 

Firſt, Becauſe there is a Remoane of the Term, as an intervenient Eſtate to hinder the 
drowning of the Term. 

' Secondly, Becauſe there wants a Privity between the Leſſee for: five Years, and vim | To Re- 
verſion.” Perk. $. 604. 14 H. 7. 3. Plow. 541. Bro. Surr. 16. 

If Tenant in Fee-fimple ſurrenders to the Lord Paramount of whom the Landi is held; 
this can never take Effect as a Surrender, unleſs it be in a ſpecial Caſe where the Lord has 
Cauſe to have a Ceſſavit. Bro. Surr. 9. Fitz. Surr. 10. 

So if Tenant in Tail furrenders to him in Remainder or Reverſion in Fee-ſimple, this can- 
not take Effect as a Surrender. So if Leſſee for Life ſarrenders to him in Remainder for 
Years; or Tenant for the Life of B. ſurrenders to him that has an Eſtate for the Life of C. 
theſe are void Surrenders; for the Eſtates of them to whom they are made, are not capable 
of fuch Surrenders, for they are not greater than the Eſtates of the Surrenderors, and there- 
fore not able to drown the Eftates ſurrendered, And yet if Leſſee for Life of another, or for 


his own Life ſurrenders his Eſtate to him in Remainder that is Tenant for his own Life; this 


is a good Surrender; for an Eſtate for a Man's own Life is greater in Judgment of Law, 
than an Eſtate for another Man's Life. And hence it is, that if a Leaſe be made to two for 
their Lives, the Remainder to a third Perſon for his own Life, and one of the Tenants for 
Life ſurrenders his Eſtate to bim in Remainder for Life; this is a good Surrender for a Moie- 
ty. Perk, §. 589, 590. Co. Lit. 42, 3, 61. 

If Leſſee for Life or Years ſurrenders to him in Remainder or Reverſion that has n no good 


Eſtate in the Remainder or Reverſion, as where the Remainder or Reverſion is granted by 


Word only, (vide Stat. of Frauds) or being granted by Deed, there is no Attornment of the 
Tenant to the Grant, or the like; this Surrender is not good. 2 Co. 66. 


And yet if Tenant in Tail makes a Leaſe for Life, whereby he gains a new Reverſion (but © 


defeaſibſe), and the Tenant for Life ſurrenders to the Tenant in Tail; this ſhall be a good 


Surrender. So if a Woman Inheritrix has a Huſband, and they have Iſſue a Son, and the 


Huſband dies, and ſhe takes another Huſband, and he lets the Land for Life, and the Wife 
dies; and the Tenant for Life ſurrenders his Eſtate to the ſecond Huſband; this is a good 
Surrender to moſt Purpofes. Co. Lit. 338. 


If a Feme Sole be ſeiſed of Land in Fee, and ſhe Waker a Leaſe thereof to a Stranger for : 
Life, and then takes a Huſband, and the Leffee ſurrenders to the Huſband; this is no good 


Surrender, neither can it enure ſo, becauſe he to whom it is made has not the Reverſion in 
his own but his Wife's Right. Perk. 9. 622. 1 


(H) Of the Place ave the Surrender 7s made. 


B* FORE the Statute of Frauds, 29 Car. 2. c. 3. it was requiſite in every 5 Sur- 


render, made by Word and without Deed, that it ſhould be made in the ſame County 
where the Land to be ſurrendered lay; but dy Writing a Man might make a Surrender of 
Lands that hall in any other County, and in what Place loeyer.. it ys And a Surrender 


might | 
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might be, by Word or Writing, of Lind lying within the fame County, in any Place out 


out of the Land within the ſame County, and the Surrenderee agreed to it, the Freehold was 
in him preſently. Bro. Surr. 2, 8, Fitz. Parliti 5. Perk. §. 583. 


of the Land: And therefore if Tenant for Life ſurrendered to him in Reverſion in any Place 


But now by the ſaid Statue F. 3. No Leaſes, Eftates or Intereſts, either of Freehold or 


Terms of Years, or any uncertain Freereſt, not being Copybold or Cuſtomary Intereſt, of, in, to 
or out of any Meſſuages, Manors, Lands, Tenements or 1 ſnall be aſſigned, 


granted or ſurrendred, unleſs it be by Deed or Note in Writing. 


(1 Of the T lings urrendered, 


AR E hould be taken that a Sounds; be made of ſuch Things, of which it may law- 
fully be made; for Surrenders may not be made of Eſtates in Fee-ſimple, Fee: tail, nor 


: 8 Rights and Titles only of Eſtates for Life or Years, nor of Part of an Eſtate for Life or 


Years; as if a Man has a Leaſe for ten Years, he cannot ſurrender the laſt ſeven Years, and 


keep to himſelf the three Years. But otherwiſe one may ſurrender any Kind of Eſtate for 
Life; as by Dower, by the Curteſy, or as Tenant in Tail after Poſſibility of Iſſue extinct, or 
for Tenzs, or Years determinable upon Lives ; and of any Meſſuages, Houſes, Lands, Com- 


mons, Rents, or the like, that are grantable from one to another, and ſuch Surrenders are 
good. Bro. Surr. in toto. Perk. c. Surr. in tolo. 5. Co. 11. Co. Lib. 338. 

If T have a Rent in Fee for Life or Years, iſſuifg out of another Man's Manor or other 
Lands, I may ſurrender it; for if I deliver the Dced of the Grant of the Rent, to be can- 
celled to any one that has any Eſtate of the Manor or Land in Fee-ſimple, for Life or Years; 


in Poſſeſſion or Remainder, either ſolely by himſelf, or jointly with others, this is a good 
Surrender, and hereby the Rent is extinct and gone. But one that is Tenant in Tail Fof a 


Rent cannot ſurrender it, neither will the Delivering up of the Decd in this Caſe determine 
the Rent. 14 H. 7.2. Perk. §. 585, 590, 591, 596, 598, 608. 

And if one be ſeiſed of Land our of which a Rent if iſſuing in Fee, and is diſſeiſed, and 
during the Diſfeiſin, the Grantee of the Rent ſurrendets his Rent, and gives up his Deed; 


it ſeems this does not extinguiſh the Rent, yet the Grantee has no Remedy for his Rent when 


he has delivered up his Deed. Perk. §. 594. 
And yet if one be ſciſed of Land in Fee, out of which a Rent is iſſuing 1 in Fee, and he dies 


without Heir, ſo that the Land eſcheats, and before the Lord enters upon his Eſcheat, he 
who has the Rent, ſurrenders the Deed of the Rent to the Lord; this is a good Surrender to 
__ extinguiſh the Rent. Per#. 595. | 


And if the Grantee of a Rent-charge in Fee, grants the ſame to him in Fee that is ſeiſed 
of the Land in Fee, this ſhall enure to extingiſh the Rent; but if he grants it to one that 


has only an Eſtate for Life, contra. Perk. 397. 


Before the Stat. 4 G. 2. c. 28. Leaſes for Life, Sc. could not be renewed without a Sur- 
render of all the Under-leaſes, and the Under-tenants might have refuſed and prevented it. 
But now by the ſaid Statute, it is enacted, That if any Leaſe for Life or Years, where there 
are Under-tenants by Leaſe, ſhall be duly ſurrendered in order to a Renewal, and a new 


| Leaſe is made and executed by the Leffor ; the new Leaſe ſhall without a Surrender of all 
the Under-leaſes, be good and valid to all Intents and Purpoſes: And the Leſſees, by Virtue 
df ſuch new Leaſe, ſhall be intitled to the Rents of the Under-tenants, and have like Reme- 
dy for Recovery thereof; and the E ſhall hold the Lands as if the original Leaſe had 

been kept on Foot. | 


(K) How @ Surrender is made, and by what Words. 


f I N a dene there ſhould be Words, or Words and Deeds ſufficient to make the Mind 


of the Surrenderor to appear that he is willing or deſirous to -part with, and yield up the 


Thing ſurrendered into the Hands of the Surrenderee. And herein obſerve, that although 
the Words Surrender, give, or yield up, be the moſt ſignificant and proper Words whereby to 
make a Surrender, yet any other Words, eſpecially if it be in the Surrender of a Leaſe for 


Years, that do teſtify and declare the Will and Aſſent of him that is the particular Tenant, 


that he in the Remainder or Reverſion ſhall have the Eſtate of the Tenant, is ſufficient to paſs 


the Eſtate by Way of Surrender. And therefore if Leſſee for Life or Years by Word or 


Writing ſays, that he will hold the Land no longer, and wiſhes him in Reverſion or Remainder 
therefore to enter; or that it is his Defire that he ſhall enter into the Land, and have it and his 


Efate therein; or that be is content that be ſhall have bis Eftate, or have his Leaſe ; ſuch, or any 
Vol. I. e 9 E | ſuch 
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fuch like Declaration as this made to him in Reverſion or Remainder, will be a good Surren. 
der. Perk. F. 607, 608, 609. Bro. Surr. 1, 35, 37, 17. 21 H. . 7. Dyer 251: | 
But ſee the Statute of Frauds in Page 748 ante. | | „ | 
So if Leſſee for Years delivers his Indenture to a Stranger, to deliver it and all his Eſtate 
up to him in Reverſion, and appoints the Stranger to deliver and Surrender it to him in Re— 
verſion, and he docs ſo, and he in Reverſion accepts thereof; this is a good Surrender: But 
otherwiſe it is of an Eſtate for Life; ſo if the particular Tenant does, by the Words, Give, 
Grant, or Confirm, paſs his Eſtate to him in Reverſion, and he enters and agrees to it, this is 
a good Surrender: And by all theſe Surrenders the Eſtate will paſs by Way of Surrender, ex- 
cept it be in ſome ſpecial Caſes where the Intents of the Parties plainly appear to be that the 
Eſtate ſhall not paſs by Way of Surrender. But if a Leſſee for Life or Years, only goes from 
the Houſe or Land, and carries away his Goods and Cattle, and fo waives the Poſſeſſion for 
a Time, either becauſe the Leſſor ſhall not diſtrain them for Rent behind, or the like, and 
thereupon the Leſſor enters and enjoys it; this is no Surrender, neither is this a good Yield- 
ing up of his Eſtate. Sleigh and Bateman's Caſe, FH. 37 Eliz. B. R. | 
And in ſuch a Manner, and by ſuch Words as before, any Thing that may be granted by 
Word without Writing, may be ſurrendered by Word without Writing, ſo as it be made 
within the ſame County where the Thing ſurrendered doth lie. And this holdeth true, altho' 
the Eſtate to be ſurrendered was created by Deed ; (but ſee the Slatute of Frauds, 29 Car. 2, 
c. 3.) but ſuch Things, as Commons, Rents, Advowſons, Reverſions, Remainders, and the 
Hke, that cannot be granted without Deed; cannot be ſurrendered without Deed. And there- 
fore if a Leaſe be made for Life, the Remainder for Life, by Word of Mouth without any 
Writing ; he in Remainder for Life cannot ſurrender his Remainder for Life without Deed. 
So where one has a Rent, Advowſon, or the like, as Tenant in Dower, or by the Curteſy ; 
this cannot be ſurrendered without Deed. Perk. F. 581, 582, 583. Fitz. Surr. 1. Co. Lit. 
8. : = ' 
nd in Caſe where there is any ſpecial Matter to be contained in the Surrender, as Reſcr- 
vation of Rent, Condition, or the like; there for the moſt part it muſt be by Deed, or it will 
not be good. And therefore if Tenant for Life declares himſelf by Word of Mouth to be 
contented, and agreed that he in the Reverſion ſhall have the Land and his Eſtate therein, ren- 
dring ten Shillings a Year Rent, or paying ſuch a Sum of Money; or upon Condition that 
if he ſurvives the Leſſor, he ſhall have it again, Cc. this is no good Surrender, Dyer 251. 
Bro. Sarr. 16. | . my 
And a Surrender may be made alſo upon a Condition precedent or ſubſequent ; as if it be 
with Reſervation of Rent, that if it be not paid it ſhould be void ; but if it be an Eſtate for 
Life that is ſo ſurrendered, it muſt be made by Writing indented ; and ſo likewiſe the 
Law is of the Surrender of a Leaſe for Years upon a Cdndition, or however it is moſt ſafe 
ſo to do. Perk. F. 624, 623. Co. Lit. 218. Sce the Statute of Frauds. | 


| | 
(L) Of the Agreement of the Surrenderee to the Surrender. 


N a Surrender it is neceſſary that the Surrenderee agrees to, and accepts of it; for until 
then the Surrender is not perfect; but if the Surrenderee once agrees to it, he cannot af- 
ter diſagree, for his firſt Agreement perfects the Surrender. But the actual Entry of the Sur- 
renderee into the Land is not neceſſary. And therefore if Tenant for Life or Years ſurren- 
ders to him in Reverſion out of the Land, and he agrees to it, he has the Land in him pre- 
ently. And yet he may not bring an Action of Treſpaſs againſt any Man, for any Treſpaſs 
done upon the Land until he has made his Entry. Per. $. 608. ” 
But obſerve, that in the Caſes before where Things may not pafs by Way of Surrender, 
either becauſe of an intervenient Eſtate, or the like; if there be ſufficient Words in the Deed, 
it may avail to other Purpoſes, and may enure and pals the Thing by Way of Grant; but 
then if it be an Eſtate for Life that is intended to be ſurrendered, there muſt be Livery of 
Seiſin made upon the Deed. And therefore if there be Leſſee for Years, the Remainder for 
Life or Years, the Remainder in Fee, and the Leſſee for Years in Poſſeſſion furrenders and 
grants all his Eſtate to him in Remainder in Fee; how ſoever this Deed cannot enure as a Sur- 
render, yet it ſhall enure as a good Grant of the Eſtate of the Leſſee for Years unto him in 
Remainder in Fee. Perk. & 588, 589. | ED | | | 
* egg muſt be an Agreement of the Surrenderor and Surrenderee, otherwiſe Nil peratur. 
2 Vent. 206. | 2 | e 
Where a Deed of Surrender is made to him in Reverſion, if he be preſent he muſt either 
agree or diſagree. 2 Vent. 206. | | TX TD 
But it has been a great Doubt, where a Deed of Surrender is made to him in Reverſion 
in his Abſence and without his Knowledge, whether his Agreement is not intended, and that 
8 | | the 
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the Law hall dopo an Aﬀent till his Diſagreement appears : It was the Opinion of Ventris 

that it ſhould ; and the Houſe of Lords, upon a Writ of Error, gave Judgment accordingly. 
2 Vent. 206. 2 Lev. 284. 1 Show. 296. 3 Med. 296, 301. Parl. Caſes 150, 151. 
2 Salk. 618. Co. Lit. 266. 5. But Pollexfen C. J. and Powel and Rokeby Juſtices were of 
Opinion, that it was no Surrender till the Surrenderee had Notice of the Deed of Surrender, 


and * to it. 
( ) Where a Surrender in Purſuatice of a Bond ſhall be compelled in Equity. 
4 Seiſed of a Copyhold Eſtate, attem pts to ſurrender it to the Uſe of his Will, with an 


Intent to deviſe it to B. his Siſter's Son; but a Surrender not being practicable by Rea- 
ſon of ſome Accidents, he prevailed with his Siſter, who was his Heir at Law, to give a 


Bond to her Son, conditioned to ſurrender at his Requeſt upon Payment of 200 J. A died, 
B. received the Rents and Profits ſome time, and then died Inteſtate, leaving only two Siſt- 
ers. The Mother adminiſtred, and having procured herſelf to be admitted Tenant of the 
Copyhold, deviſed it by Will to one of her Daughters and Siſter of B. The other Siſter of 
B. brought her Bill againſt the Deviſee for a ſpecifick Performance of the Condition of the 
Bond, by which ſhe would be intitled to a Moiety of the Land. And it was decreed, that 
the Mother ſhould be conſidered as a Truſtee for B. and that a Surrender and Conveyance 


ſhould be made accordingly, upon the Payment of 200 J. with Intereſt from the Death of A. 


0 Med. 515. 8, 9 Mod. 62. 


| (x) 77 bere a Feoffment, Leap, Grant or other Ag mace.” or done by the er for 


Life or Years, ſhall be deemed a Surrender, or not. 


F irſt, here it is made to him in Reverſton or Remainder. 


F any Kind of Tenant for Life of Land iafeoffs him in Remainder or Reverſion of the 
| Land, or grants his Eſtate to him in Remainder or Reverſion; this ſhall enure as a Sur- 
render. And if Leſſee for Years before his Term begins, makes a Feoffment to him in Re- 
verſion or Remainder, or grants his Eſtate to him; this ſhall enure as a Surrender. And if 
Leſſee for Life grants his Eſtate to him in Reverſion, the Remainder in Fee to another; this 
ſhall enure as a Surrender, and this Remainder is void. But if ſuch a Tenant for Life- makes 
a Leaſe to him in Remainder or Reverſion for the Term of the Life of him in Remainder or 


| Reverſion; this ſhall not enure as a Surrender, becauſe it does not give the whole Eſtate, but 


it ſhall enure by way of Grant. So if Leſſee for Life makes a Leaſe to him in Remainder in 
Tail for Term of the Lite of him in Remainder; this ſhall not enure as a Surrender, but as a 
Grant, and (hall end with the Life of the Grantee. Bro. Surr. 3, 5, 49. Co. Lit. 42. Perk. 


F. 616, 620, 622. 


If a Leſſee for forty Years makes a Leaſe for thirty-ſeven Years on a Condition, md after 


grants his Eſtate to him in Reverſion, and the ſecond Leſſee attorns; ; this ſhall enure as a Sur- 

Tender. Paſch. 7 Fac. B. R. | 

It there be a Tenant for Life, the Remainder in Tail to a Stranger, and the Remainder i in 

Tail to another Stranger, the Remainder in Fee to the Tenant for Life, and the Tenant for 
Life make a Feotfmeat to the firſt Tenant in Tail; this ſhall enure as a Surrender of the Eſtate 

for Life, and as a Grant of the Reverſion in Fee alſo, Perk. §. 621. 

If Tenant for Life takes a Huſband, and then her Huſband and ſhe by Deed indented make 
| a Leaſe to him in Reverſion for the Life of the Huſband ; this ſhall not enure as a Surrender, 
but as a Grant. Co. Lit. 42. 

If there be Tenant for his own Life, the Remainder to S. J. for his own Life, and the firſt 
Tenant for Life ſurrenders to him in Remainder for the Life of him in Remainder ; this ſhall 
enure as a Surrender, and is no Forfeiture ; but if he grants it to him for the Life of a Stran- 

er, and makes Livery of Seiſin, this is a Focfeinure; Bro. Surr. 17. 
If Leſſre for Life, the Reverſion being in Jointenants, grants the Land to one or all of the 
Jointenants for twenty Years; this ſhall not enure as a Surrender, but as a Grant; for there 
remains an Intereſt in the Leſſee ſtil] as a mean Eſtate. Perk. $. 615. | 
If Leſſre for Years makes him in Reverſion or Remainder his Executor; this ſhall not 
enure as a Surrender, although it gives him the whole Eſtate. Bro. Surr. 52. 

If Lands be given to the Huſband and Wife, the Remainder to J. S. and the Huſband 

diſcontinues in Fee, and takes back an Eſtate to him and his Wife, the Remainder to V. N. 


and dies, and Wife claims in by the ſecond Eſtate, and ſurrenders to W. N. this ſhall not 


enure as a Surrender but as a Grant. Bro. Surr. 36. 


Secondly, 
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Surrenders. 


Second ly, Then it is done and made to him and a Stranger. 


if Leſſee for Life or Years grants his Eſtate to him in Remainder or Reverſion, and a 
Stranger ; this ſhall enure as a Surrender of the one Half to him in Reverſion, and as a Grant 
of the other Moiety to the Stranger. Bro. Surr. i1: 2 Co. 61. 3 Co. 61. 

And yet it is ſaid, that if Leſſee for Life of Land grants his Eſtate to him in the Rever- 
ſion and two others, that hereby they have a joint Eſtate, and the Survivor ſhall have the 
Whole. Perk. S. 619. | 

It Leſſee for Life . a Leaſe for his own Life to the Leſſor, the Remainder to the 
Leſſor and a Stranger in Fee; this ſhall enure as a Surrender of the one Moiety, and a For- 


feiture of the other Moiety. Co. Lit. 335. 


If Tenant for Life ſurrenders to the Huſband of a Woman Tenant in Tail or in Fee; this 
ſhall enure as a Grant, not as a Surrender. And ſo alſo it ſeems in the Law when the Sur- 
render is to the Huſband and Wife. Bro. Surr. 20, 24, 23. 

And if B: be Tenant for Life, the Remainder to C. in Tail, the 8 to D. in Tail, 
and B. enfeoffs C. and S. his Wife in Fee; this ſhall not enure as a Surrender, but it is a For- 
feiture: So that if C. dies without Iſſue, D. may enter. Bro. Surr. 46. 

If there be Leſſee for Life; the Reverſion to two Coparceners, and one of 1 takes a 
Huſband, and the Leſſee grants his Eſtate to her _ Huſband ; this ſhall not enure as a Sur- 
render, but as a Grant. Perk, $. 623. 21 H. 7. 40. 

And if Tenant for Life grants his Eſtate to the Huſband and Wife, ſhe having the Rings | 
ſon, if ſhe be an Infant and within Age at this Time: ; it ſeems this thall enure as a Surren⸗ 
der, not as a Grant. Bro. Surr. 347. | | | 


' Thirdly, Mben it is done both with the Tenant and him in N or Remainder. 


If Tenant for Life or Years, and he in Reverſion or Remainder by Word without Deed 
join in a Feoffment; it ſhall be ſaid the Surrender of the Eſtate for Life or Years to him in 
the Re verſion, and the Feoffment of him in the Reverſion. 

But if he in Reverſion infeoffs the Tenant for Life without any Deed ; this ſhall enure firſt 
as a Surrender of the Leaſe for Life, and then as a Feoffment. Plow. 140. Dyer 358, 

But ſee the Statute of Frauds in the next Chapter. | 


Fourthly, When a Grant, &c. is made of | the ſame Land, or a Thing out of the ſame Land, Pay | 


If the Leſſee of a Manor accepts of a Leaſe of the Bailiwick of the ſame Manor during his 
Leaſe; this is not any Surrender of his Term, becauſe it is diſtinct, and of another Thing 
than what was leaſed before, and there appears no Intention that it ſhould be a Surrender. 
Cro. Fac. 176, 177. Ney 12. 2 Roll. Abr. 496. 

But where the Leſſee for Years of a Houſe accepts a Grant of the Cuſtody of the ſame 
Houſe ; this is a Surrender, becauſe the Cuſtody of the ſame Thing let before is another In- 
tereſt in the ſame Thing leaſed, and cannot ſtand with the firſt Leaſe. Cre. Jac. 177. Pl. 16, 
Dyer 200. pl. 62. 2 Roll Rep. 357. 

If a Leſſee for Years takes a Grant of a Rent- change out of the ſame Land for Life; or if 
a Leſfee for Life takes a Grant of a Rent-charge for Years; that is not any Surrender, 5 
becauſe he might have the Benefit of that Rent after the Eſtate in the Land is determined. 

But if Leſſee for Life takes a Grant of a Rent-charge for Life out of the ſame Land; this 
is a Surrender, for otherwiſe the Rent-charge cannot take Effect. Cro. Fac. 177. Pl. 16. 
2 Roll. Ar. 496. Cro. Eliz. 873. Moor 636. 

Where an Officer, who holds by Grant his Office for his Life, accepts another Grant 


of the ſame Office to him and another, it is not a Surrender of tie firſt Grant. Vide 


1 Vent. 297. 


(O) In what Caſes a leine Surrender, or the Want of. a Surrender, may be 
ſupplied, or not, 


A pours Surrender of a Copyhold Eftate, devifed as a Proviſion * younger Children, 
Grandchildren, a Wife, or when deviſed for Payment of Debts, has been ſupplied in 
Equity: So has the Want of a Surrender, when grounded upon a long Poſſeſſion and En- 
joyment, in which Caſe a Surrender will be preſumed ; and the Surrender might be loſt or 


miſtaid, without the Default or e of the Party, being kept by the Lord and his 


Steward, 


— 


Sgaurrenders. 


; Ch. 6. I. I 8. | 
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Steward, who are oftentimes changed, and not ſo careful as they ſhould be. 1 Char. Rep. 


108. 1 Vern. 132, 195. 2 Chan. Ca. 195. Lucas 497. Will. 61. 2 Will. 490. See 


Abr. Ca. Eq. 122, 123, 124. | 
Although a Court of Equity will in all Caſes ſupply a Surrender for Payment of Debts, 


yet not for a Wife againſt an Heir at Law, who would be diſinherited thereby; or for Younger 
Children againſt an Elder, to make them in a better Condition than the Elder. Ar. Ca, 
E. 124. | 12 DES, of % 
| 1 Caſe of Gavelkind Copyhold, Equity will ſupply the Want of a Surrender, as well for 
an Elder Son as a Younger. 2 Vern. 163. EEE OS 1 | | 
But where a Man having a Baſtard Daughter is ſeiſed of Lands, which by the Cuſtom of 
the Manor could only paſs by Deed, Surrender and Admittance, does by Deed, in Conſide- 


ration of 300 l. therein mentioned to be paid by the Daughter, grant and convey thoſe Lands 


to her and her Heirs ; and ſhe is admitted, but no Surrender is made; and at the Foot of the 

Admittance there is a Proviſo, that her reputed Father ſhould hold thoſe Lands for his Life; 
and in the Deed there was a Covenant for further Aſſurance : It was decreed, that Equi- 
ty could not ſupply this Surrender in Favour of a Baſtard Daughter; that though her Fa- 


ther might be obliged by the Law of Nature to provide for her, yet ſhe was to be conſidered = 


as a mere Stranger to him; that though the Father might have a great Affection for her, yet 
that was no ſuch Affection as would raiſe an Uſe at Law; that the Covenant for further Aſ- 

ſurance being only auxiliary and depending on the original Conveyance, if that be void, the 

Covenant mult be void or repugnant. Abr. Ca. Eq. 123. Prec. Chan. 475. | 


If A. contracts with B. for the Purchaſe of a Copyhold Eſtate, and pays the Purchaſe Mo- 


| Hey, and B. agrees to ſurrender the Premiſſes at the; next Court, but dies before the next 
Court, or any Surrender made; Equity will ſupply the Want of it. 2 Chan. Rep. 218. 


So where A. ſurrenders a Copyhold by way of Sale or Mortgage, but the Surrender is not 
preſented in Time, and 4. becomes a Bankrupt, the Surrender. ſhall be ſupplied againſt the 


Aſſignees. Will, 280. 2 Vern. 564, 609. 


A Man being ſeiſed of Freehold and Copybold Lands, deviſed both for the Payment of | 


| Debts and Legacies, but the Copyhold was not ſurrendered to the Uſe of his Will, and the 
Freehold was ſufficient for the Debts; upon which the Queſtion was, whether the Court 


would ſupply the Vant of the Surrender, and lay the Legacies on the F reehold, and the Debts 


on the Copyhold, as when there are ſimple Contract Creditors, and Bond or Judgment Cre- 


ditors, and perſonal Aſſets not ſufficient to pay both : But it was held, that the Surrender 
could not be ſupplied for the Sake of Legatees, eſpecially when they are mere Strangers, as . 


in this Caſe they are. Abr. Ca. Eg. 124. 


(P) How a Surrender ſhall be confirued and Wann e ons, 


Life, and another Acre for Years, and I ſurrender to A. all my Lands, or all my Land I 
hold by his Leaſe z by this Surrender both the Acres are ſurrendered. But if the Surrender 

be of all the Lands I have or hold for Life, or of all the Lands I have or hold, for Years of 

the Leaſe of A. contra. And if I hold one Acre for Life by the Leaſe of the Father of J. . 

| himſelf, and I hold another Acre for Life or Years by the Leaſe of J. S. himſelf, and I ſur- 

render to F. S. all the Land I hold by his Leaſe; by this the Land that I had by the Leaſe of 


* 


his Father does not paſs. Perk. F. 610, 611. | | ing g 
A Surrender to one Jointenant ſhall be conſtrued to enure to them all. But if Tenant for 


Life or Years grants his Eſtate to one of the Jointenants in Reverſion; this ſhall not enure 
as a Surrender to them all, but as a Grant to him alone. Perk. . 615. ' Bro..Surr, 54. Co. 
Lit. 1 2. | $3.45 © $4370 1 CE 4 2114 lle 
3 the Leſſor makes and the Leſſee takes a new Leaſe upon Condition; this Surrender in 
Law is abſolute, and although the Condition be broken, yet the firſt Leafe is gone. But if 
the Leſſee ſurrenders or grants his Eſtate to the Leſſor upon Condition; this Condition if it 
be broken may reveſt the Eſtate. Co. Lit. 218. PDE. 9 


Surrenders of Copyhold Lands muſt be governed by the ſame. Rules.as Conveyances at 


Common Law. Will. 16. Ld. Raym. 630. 
Surrender may be to the Steward out of the Manor, but not Admittance. Ld. Raym. 76. 


Steward of a Manor may be retained for Years without Deed, and may hold Courts, but 


cannot take Surrenders out of Court. Ld. Raym. 159. 


Surrender may be made to a Perſon appointed by a Deputy-ſteward as his Deputy for that - 


Purpoſe. Ld. Raym. 658. 
Vor. I. Fes 


| A Surrender in general ſhall be taken moſt ſtrongly againſt the Surrenderor, and moſt he: - 
neficially for the Surrenderee; and therefore if I hold by the Leaſe of A. one Acre for 
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"Surrenders. 


Deviſe of a nd on > Condition to pay Money to J. S. if the 3 be 0 
J. S. muſt be admitted, and make an Entry before he can ſurrender. Ld. Raym. 726. | 
Officer at Will may ſurrender to the King, and the Will is not determinable by the Offi- 


cer. £4. Raym. 51. 


Surrender of a Copyhold to the Uſe of A. and B. equally to be divided, &c. makes a Te- 
nancy in Common. LA. Raym. 622. 
$ Leſſee for Years may ſurrender to a Reverſioner for Years who has a ſborter Term. 14. 
m. 402. 355 
A Deed of Surrender made by Non compos is void; Td. Raym. 315. 
Conditional Surrender of a Prebendary's Leaſe good to warrant a Renewal. 2 Sera. 1201. 
A Surrender of Tenant for Life ſhall be preſumed on a Recovery of forty Years ſanding. 


2 Stra. 1129. 
By 29 G. 2. c. 31. Femes Covert may ſurrender Leaſes in the Court 1 * or Ex- 


cbegner, in n order to renew the ſame. 


SECT. XIX. 


of Revecations and new Declarations. 


(A) What @ Revocation ant New Declaratim 15. 


. of Revocation. 
And a Revocation and new Declaration, is a Deed made purſuant to ſome Proviſo contained 


in a former Deed or Conveyance, giving Power to revoke or call back ſomething granted; 
and by a new Declaration to create a new Eſtate of the Lands; after which Revocation and : 


A Revocation is a deſtroying or making void a Deed or Will, which exiſted Wie the Ac 


Declaration the Lands ſhall ſettle accordingly. 


There were no Powers of Revocation at Common Law, but a Man might have a Condi- 


tion of Re- entry. But now theſe Provi ſoes, containing Power of Revocation, are crept into 
voluntary Conveyances, and are become very frequent, and paſs by raiſing of Uſes accord- 
ing to the Hat. 27 H. 8. c. 10. for being coupled with an Uſe, they are allowed to be good, 


and not repugnant to the former Eſtates ; as if one ſeiſed in Fee covenants to ſtand ſeiſed to the 
Uſe of himſelf for Life, and after to the Uſe of his Son in Tail, with divers Remainders oyer, 
provided that he may revoke any of the ſaid Uſes; and afterwards he revokes them, he is 
ſeiſed in Fee again without Entry or Claim. But in the Caſe of a Feoffment or other Con- 


veyance, whereby the Feoffee or Grantee is in by the Common Law, ſuch Proviſo would be 


merely repugnant and void. Co. Lit. 237. 4. It would be void as to deſtroying the Feoff- 
ment, but it might be good as to revoking the Uſes to which the Feoffment was made. | | 


(B) The Efe#? of: a Revocation. 


T H E. Revoker i is ſeiſed again without Entry or Claim, Co. 173. b, for he being Tenan | 


in Poſſeſſion, cannot enter upon himſelf. 
But he cannot bring Treſpaſs without Entry. Carter 78. f 
Where in a Truſt. term to raiſe Portions there is a Power for the Huſband, with the Con- 
Jent of the Truſtecs to revoke the Uſes in a Settlement; z this ſuſpends the veſting of the Por- 


tions. 2 Will. 102. 


Of two voluntary Settlements, if the firſt is made without a Power of Revocation againſt 


the intent o of the Party, the Tecond ſhall . Wi Il. 581. 


(C) Who may revoke. 


Man ought to be of as good diſpoſing 8 when berercdkes his wil, or his De, ; 
uk ** it. Cro. Fac. 497. Pl. 3. | 


(D) Phat may be revoked. 


IT O ME Things may be revoked of Courſe, though they are made irrecoverable by ex- 
preſs Words; as a Letter of Attorney, a Submiſſion to an Awarg, a Teſtament or laſt 


Wu; iv; tor theſe of their Nature are revocable. 8 Co, 82. 
3 (E) Revocation, 


8 . a... as 2 "a A 


Ch. 6. 5. 19 NVepocation, &c. 
: (E) Revocation, how made, and when defeftive may be helped. 


THE Revoker may revoke Part at one Time and Part at another. But he can revoke 
I one and the ſame Part but once, without a new Power of Revocation to the Uſes new- 
ly limited. Co. 173. 5. 3 Salk. 316. | | 

A Deed is not revocable becauſe it has an immediate Effect, without a Power reſerved in 
the Deed itſelf: In Revocations at Law all Circumſtances muſt be obſerved, or the Power 
is not well executed; and there can be no Revocation in Equity that is not good in Law, un- 
| lefs the Party's Intention be hindred by Fraud or Accident; for the Law has been liberal in 
expounding Powers of Revocation z and where the Law expounds a Thing according to an 
_ equitable Conſtruction, Equity ought not to extend it farther : Yet where there is a delibe- 
rate Intent to make a new Settlement, and a Man goes as far as he can to make it, Equity 


may ſupply a Defect; but here the Party had not done all chat he could do. 3 Chan. Ca. 


6, 99, 108, 126. 
Equity may ſupply a defective Revocation, but cannot make a Revocation where there is 


none. 2 Vern. 69, 70. = 


(FT) I. what Caſes a Perſon may 3 a Revocation and new Declaration both, or 
. = only one of them. | 


I F a Man by Indenture declares the Uſes of a Fine, with a Clauſe to revoke and limit 

new Uſes, he may by Deed revoke and limit new Uſes at his Pleaſure : But if upon ſuch 

Indentore declaring the Uſes he reſerves a Power of Revocation, and does not alſo reſerve a 

Power to limit new Uſes, he can only revoke, and not limit new Uſes, by Virtue of the 

Eſtate raiſed by the firſt Fine. 1 Sid. 343, 344. But ſee Chan. Rep. 242. | 

A Power of Revocation once executed is at an End, unleſs in the Deed of Revocation and 
new Declaration there is a Power to revoke the Uſes thereby declared. Abr Ca. Eg 342. 


Where there is no Power of new Limitation in a Deed by Power to revoke, one may do 


it; for he who has Power to revoke has Power to limit. Chan. Ca. 456. 
The Limitation of new Uſes is good where the expreſs Power in the firſt Deed was only 


to revoke. Chan. Rep. 242. 


| Where a Man has Power to revoke an Eſtate-tail, he cannot out of it create a Fee. 3 Lev. 


| By the ſame Conveyance the old Uſes are revoked, new Uſes may be created, where the 
former ceaſe 7p/o facto without Entry or Claim. | 
Becauſe the antient Uſes ceaſe ip/o facto without Entry or Claim, (but not fo as to bring 


Treſpaſs, Carter 78.) and the Law ſhall adjudge Priority of Operation of the ſame Deed, 
although it be ſealed and delivered at one and the ſame Inſtant : And therefore in Conſtruction 


of Law, it ſhall be firſt a Revocation, and then a Limitation of new Uſes. Co. 174. a. b. 
Vaugh. 42. | 5 N 5 DD 


| (G) Wit AF, Deed a Will, is a Revocation, 


B Y a Bargain and Sale, &c. or Feoffment of Lands given by Will to Uſes, the Will is 
revoked, becauſe a Will cannot take Effect till after the Teſtator's Death. Dyer 74. 


3 Lev. 108. "FR: ED 
A. levied a Fine to the Uſe of B. and his Heirs for the Payment of his Debts, reſerving a 


Power to revoke by Deed indented ; and afterwards, by a Writing ſubſcribed and ſealed, he 
covenanted to levy (and afterwards levies) a Fine to other Uſes ; this is a good Revocation : 
But if the Fine had been levied before the Deed extinguiſhed, it had extinguiſhed the Power, 
and fo no Revocation (of that which had no Being) could have been of the Deed. Vide Skin. 
35» 52, 71. Comb. 11. ON | | | 
An Uncle covenanted by Indenture with his Nephew, for the Advancement of his Blood, 
to ſtand ſeiſed to the Ule of himſelt for Life, and afterwards to the Uſe of his Nephew in 
Tail. Proviſo, that if the Uncle by himſelf, or any other Perſon during his Lite, ſhould 
deliver or offer to the Nephew a Gold Ring, to the Intent to make void the Uſes, then all 
the Ules ſhould be void. And afterwards he was attainted of Treaſon; the Queen (Eliz.) 
made a Letter of Attorney to two Perſons to tender this Ring, which was done, and the 
Ring refuſed : This is a ſufficient Tender, and determines the Uſes. Judgment affirmed by 
Act of Parliament. 7 Co. 11. 4. 14. 6. 15. 5. | | 


D. had 


4 [1 
1 
FB 
; V4 
7 - 
N 
1 Io 
' [ 
1 N. * 
A +] 
e 
bs. } 
6 
. 
Wt 
1943 
1 
10 
vas 1 
. 44 
l 
24 . 
84 
Ws * 
E- 515 
W. 
n 
1 
3 37 
1 Cf 
4.537 
x f 
1 
1 - 
143 a 
1 a2 
"100 "wen 
*4+:X% 
"© 
$95. 
vl 
in 
WEN 
HY 
is 
16 
1 
' ©: BAY 
409 
17932 
1 
4155 
— 9 
T5308 
e 
4 5.1 
! 7 1 
* 
1 
7 
Þ 
© 
: wv 
4 . „ 
1 
* 1 
N. 
£8 
1 
"oi 
- 
[0 7 
5 
Il 1 
1 
F «F793 
2 * 
\ "I 5 
no, 
1 8 
F< 
IN ö 
2 
© 
- 
A778 
i 
= 4 
a 
EEE 
* 2 
4 
Q-# 
J 
x 
I. - 1 
i * 
[1 r 
—_— . 
2, 
+ 
18 1 
i 
8. 
; 
3 
4 
* 
5 
1 
1 
5H 
* 
113598 
1 
33 
an 
* 8 
* 
4 - 
1 
1 4 
* 
EX 
_ 
= 
* 
| 2” If 
177 
87 
1 
| f 
: 7 
14 
. 
YI 
* 
5 
13 
* 
1 
*. 
7 
7 © j 
47% 
. N 
Ji f 
* 
1 | 
i 
n 
"I 
1 


; 
"4: 
! 
U 
1 
1 
3# 4 
1 
7 
4 
+ 7 
pe, 
{#8 
iS 
pf 
47 5 
4508 
144 
1 
11 * 
LI - 
* 
4 
pt 
(ary 
- 
i384 
» 
£43. 
4 
N 
4 
br 
1 * 
N 
. 
<; 
; 
9 
i 
- £4 4 
.4Y 855 
F. 
1 
* 
'4 
P) 
4 
1 
{4 
{ 
= 
N 
ft 
L200 
bt 
v 
5 
1 
27 
41 
50 
17 
17 
of 
14 
1 
1 
7 


. —— 5 


gra 6 
—_— 
— W 


- 2 r 


» 
o — * 

- needs LES 
= =} ol : 


== F 
U TEE attract - A —— 
— l LANE = = 


5 2 — 
r 1 
r 5 

of * 


ND Cana AUT. 


- anna” 


_ — Sh - »> <p > 
F 
deere e : 


— 
= 1 


— 


*. 22: 


— 


3 


CO „„ 


— 


* 


- —— 


Revocation, &. 


D. had a Power to revoke a Deed by Writing, ſubſcribed by him in the Preſence of two 
or more Witnefſes : He made his Will in Writing without making any exprefs Revocation ; 
this is a good Revocation and Execution of the Power. T. Raym. 295, 301. Vide Heb. 312. 
2 Will. 415. 24% | | OS, 
| Where : ſubſequent Act ſhall amount to a Revocation by Implication, it muſt be a neceſ. 
ſary Implication, and wholly inconſiſtent with the former Deed or Will. If a Deviſe is in 
Fee, a Leaſe ſubſequent does not revoke it; and if a Deviſe be for forty Years, and after- 


wards the Teſtator grants a Leaſe for twenty Years of the ſame Premiſſes, that is no Revoca- 
tion, only pro tanto. A Mortgage ſubſequent to a Deviſe is no Revocation, but pro tanto. 


2 Vern. 496. ON | N | 
In 1 575 A. made his Will, and gave the Bulk of his Eſtate to B. as his neareſt Kinſman. 
In 1681 A. made a Leaſe and Releaſe, reciting the Will, but with ſome Variance ; and men- 
rioning that the Intent of the Deed was to diſpoſe of the Eſtate according as in the Will, and 
to confirm and not revoke it; and then the Deed diſpoſed of the Eſtate, ſome to the G. s, 
though the main Bulk be ſettled on B. In which Deed was a Power of Revacation, on Ten- 


der of a Shilling, by Writing under Hand and Seal in the Preſence of fix Witneſſes, whereof 


three to be Peers, and then to limit new Uſes. In 1687 A. made another Will, and thereby 
gave his Eſtate in a different Manner, viz. the Bulk to M. whom he ſuppoſes to be his Kinf- 
man, inſtead of B. The Queſtion thereupon was, whether or not the laſt Will had revoked 
the Deed in Equity; for there was no Tender of Money, and but three Witneſſes to this 
Will, and not one of them a Peer, ſo that in Law it was plainly no Revocation, becauſe the 
Power was not purſued. The Validity of the Deed was tried upon an Ejectment in B. R. by 


Direction of the Chancery, where the Title was found for B. Holt, T; reby and Poel, who 


aſſiſted the Lord Keeper, were of Opinion that the laſt Will was no Revocation of the Deed. 
And the Lord Keeper Sommers concurred with the Judges, that there was not ſufficient Ground 
in Equity to ſet aſide the Deed ; therefore he decreed the Bills of M. Sc. ſhould be diſmiſ- 
ſed. 2 Chan. Ca. 55, &c. . ns | 8 | 
A. deviſed Lands in Fee to B. and then made a Mortgage in Fee of the ſame Lands : 
This is an abſolute Revocation in Law of the Deviſe ; contra if it had been a Mortgage for 
Years: But it is not a total Revocation in Equity. Vern. 329, 330, 347, 97, 141. Salk. 
168. 2 Wall. 334. 5 | | | 5 
A. deviſed ſix Houſes to his Wife in Bar of Dower, and deviſed one Moiety of his real 
and perſonal Eſtate to his Daughter B. and the other Moiety to his Daughter C. Afterwards 
A. upon B.'s Marriage with 7. S. covenanted to ſettle a Moiety of his real Eſtate to the Uſe 
of himſelf ſor Life, Remainder to J. S. and B, Though this is but a Covenant, and there- 


fore at Law no Revocation of the Will, yet being for a valuable Conſideration, in Equity it 


is tantamount to a Conveyance, and conſequently in Equity a Revocation of the Will as to 


the ſix Houſes deviſed to the Wife; ſo that J. S. was intitled to one clear Moiety of the real 
Eſtate, and to an Account of the Rents and Profits from the Teſtator's Death; but it being _ 


the Teſtator's Intention that his Wife ſhould have the ſix Houſes, ſhe ſhould have a Satisfac- 
tion out of the remaining Moiety. 2 Will. 332, 333. | hs 5 

A. mortgaged a Manor, and then deviſed it to B. for Life, Remainder to his firſt, &c. Son 
in Tail, Remainders over; afterwards H. (who was whimſical) fancying he ſhould marry C. 
made a Leaſe and Releaſe of the Premiſſes to D. and E. and their Heirs, in Conſideration of 
the intended Marriage, to the Uſe of himſelf and his Heirs till the intended Marriage took 
Effect, then as to Part in Truſt for C. and her Heirs in Lieu of Dower, Fc. There was no 
further Progreſs towards the Marriage, but A. died without altering his Will; the Honour 
deſcended to B. who ſoon after died; and his eldeſt Son brought his Bill for a Redemption 
of the Mortgage and a Conveyance of the Eſtate, and the Defendants, the Couſins and Co- 
heirs of A. brought a Croſs Bill, that they might redeem, Sc. whereupon the Queſtion was, 
Whether this Leaſe and Releaſe was a Revocation of the Will? Held that the Leaſe and Re- 
leaſe would have been a Revocation of a Deviſe of a legal Eſtate, and that equitable Eſtates 
are governed by the ſame Rules; the Will is in Diſheriſon of the Heir, who is always fa- 
voured. The Co-heirs decreed the Redemption. Abr. Ca. Eg. 411, 412. | 5 
A Father deviſed Lands in Truſt to permit his Daughter to receive the Rents, Sc. till 
her Marriage or Death; and if ſhe married with Conſent of her Mother, c. then to convey 
the ſame to her and her Heirs; but if ſhe died before Marriage, or married without Conſent, 
then to convey to other Perſons. The Daughter married in her Father's Life- time with his 


Conſent, and he ſettled Part of thoſe Lands on her and her Huſband, and died. This Settle- 


ment is no Revocation of the Will as to the Deviſe of the other Lands. 2 Pers. 720. 
See the Cafe of Mr, Fiiz- Gerald and Lord Fauconberge betore, at p. 57. | 


(t H 


* 


Ch. 6. f. 19. Vebdocattons. 


(H) How Revocations are interpreted. 


| R. are favourably interpreted, becauſe many Mens Inheritances depend upon 
| them. Co. Lit. 237. a. Skin. 72. Fitz-Gib. 214. | 
But ſee 27 Eliz. c. 4. whereby voluntary Eſtates made with Power of Revocation, as to 
Purchaſors, are made in equal Degree with Conveyances made by Fraud and Covin to de- 
fraud Purchaſors. | e 5 


(1) F hat is an Extinguiſhment of a Power of Revocation, or not. 
” 1 making a Feoffment in Fee, or levying a Fine, Ec. of any Part extinguiſhes the 


Power pro ſanto; but if of the Whole, all is extinct. | 
Where Uſes are to be revoked by Deed indented and inrolled, and a Fine is levied before 


Inrolment, this has extinguiſhed the Power of Revocation : So a Feoffment or Releaſe to 


any one who has a Freehold in Poſſeſſion, Reverſion or Remainder, is a Revocation ; for this 

Power is not merely collateral to the Land, but ſavours of the Intereſt of the Land. Co. 

173. 5. 3 Salk. 316. | BE | | 
If he who has ſuch a Power has no preſent Intereſt in the Land, nor ſhall have any Thing 


by the Ceaſer of the Eſtate, a Feoffment or Fine of the Land is no Extinguiſnment of his 


Power, becauſe it is merely collateral to the Land. | | | 
A Fine or Feoffment may extinguiſh a future Power of Revocation. Co. 112. 3. Vide 

Shen. 36, 2, 7. „ „ 3 | 
And a Power of Revocation, as well preſent as future, may be releaſed by him who has 
ſuch Power, to any one who has an Eſtate of Freehold in the Land in Poſſeſſion, Reverſion 
or Remainder. Co. 113. 5. | er. ; 
A Man made a Conveyance to the Uſe of himſelf for Life, with Remainder over, and a 
Power to revoke, to which Jaſt Purpoſe he after levied a Fine, and by Deed revoked the 
former Uſes, and declared new Uſes; the Fine being levied before the Deed extinguiſhed 
his Power. Vent. 368, 371. 2 Show. 368. Vide Skin. 35, 52, 71. Comb. 11. See 
before (A). | = „ 3 DT” : | | 


. 


Revocations and new Declarations. 


A Mortgage is but a Revocation pro tanto. 2 Td. Raym. 968. | 
: A Power of Revocation may be executed in Part at one Time and in Part at another. 
2 Ld. Raym. 908. 1 3 ip 

For more concerning JNoviſoes and Declarations, ſee before Chap. 5. F. 6..of Condf- 
tions; Chap. 6. F. 4, 5. of Declarations of Uſes and Covenants to ſtand ſeiſed to 


Uſes. . 

8 K 
O Statutes, 

(A) A Statute what, 


A Statute is a Bond or Obligation on Record: But this Word is ſometimes uſed in another 
11 Senſe, viz. for a Decree made in Parliament, called an Act of Parliament. 


(BY Kinds of Stututes. See Table to Burrow's Reports, Title Statutes, 


"HERE are three Kinds of theſe Obligations: 1. A Statute Merchant: 2. A Statute 
1 Staple: And 3. A Recogniſance. | | 

A Statute Merchant is a Bond acknowledged before one of the Clerks of the Statute Mer- 
chant, and Mayor, and the chief Warden of the City of London, or two Merchants of the 
ſaid City for that Purpoſe aſſigned ; or before the Mayor, chief Warden or Maſter of other 
Cities, as Tork, Briſtol, or the like; or the Bailiff of any Borough or Village, or other ſufficient 
Men for that Purpoſe appointed and authorized, ſealed with the Seal of the Debtor or Recog- 
niſor, and of the King, which is of two Pieces; the greater whereof is kept by the Mayor 
or chief Warden, and the leſſer by the ſaid Clerk, See the Form of it in the ſecond Volume of 
Ibis Work. And although this at firſt was ordained and uſed for Merchants only, yet at this 
Day it is and may be uſed and given by any others, and is become one of the common Aſſu- 

rances of the Kingdom. Sai. de Mercatoribus Acton Burnel, 
ow: | | 9 G x A 
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Statutes. = 


my 


A Statute Staple ſigniſies this or that Town or City, whither the Merchants by common 
Order and Commandment do carry their Commodities, as Wool, and the like, to utter by 
the Great. And the Statute Staple is either properly or improperly ſo called: That which 
is properly ſo called, is deſigned to be a Bond of Record acknowledged before the Mayor of 
the Staple in the Preſence of one or two Conſtables of the ſame Staple, and is ſealed with the 
Seal of the Staple, and ſometimes alſo with the Seal of the Party, the which it ſeems is not 
neceſſary. And this is founded upon the Statute of 21 E. 3. c. 9g. and was invented, and is 
uſed only for Merchants and Merchandizes of the ſame Staple: This is of the ſame Nature 
the Stature Merchant is: That which is 7mproperly fo called, is called a Recogniſance, which 
is alſo a Bond on Record, teftifying that the Recogniſor owes to the Recogiiſee a Sum of 
Money. And of theſe there are divers Kinds; for there is one Recogniſance founded upon 
the Statute of 23 H. 8. c. 6. See the Form in the ſecond Volume of this Work, This is always 
to be acknowledged before the Chief Juſtice of the 1 os Bench, or of the Common Pleas, 
in the Term-time, or in their Abſence out of Term, before the Mayor of the Staple at Weft- 
minſter, and the Recorder of the City of London for the Time being; and it is to be ſealed 
with the Seal of the Conuſor, and with the Seal of the King appointed for that Purpoſe, and 
with the Seal of the Chief-Juſtice, Mayor and Recorder, before whom it is acknowledged; 
and they before whom it is taken do ſubſcribe their Names to it : And this was ordained, and 
may be, and is uſed by Merchants, or any other whomſoever, for Payment of Debts, or 
Aſſurance of other Things: And this alſo is of the ſame Nature of the Statute Merchant: 
And both this and the two former are much of the Nature of Judgments had upon 
Suirs in the Courts of King's Bench and Common Pleas, and therefore they are called Pocket 
Fadements.! Star, 27 Ed; 3. c. 1,2, 3, &c. 27 Ed. 3. c. 9. 22 H. 8. c. 6. Co. Lit. 289. 


165 H; J. 165. 8 Co. 153. 


There are alſo divers other Kinds of Recogniſances that are taken by and acknowledged 
before the Lord Keeper, Maſter of the Wards, (now no ſuch Perſon) Maſter of the Rolls, 
Maſter of the Chancery, Juſtices of the one Bench or of the other, (ſome of which are called 
Bails) Barons of the Exchequer, Judges in their Circuits, Juſtices of the Peace, Sheriffs, and 
others; ſome whereof are by the Common Law, and ſome by certain Statutes. And amongſt 
theſe ſome are without Seal, and recorded only, and ſome are ſealed and recorded alſo: And 
ſome of them are in a- Sum certain, as the Recognizances taken in the Common Pleas for 
Bail are; and ſome of them are incertain, as thoſe Recognizances that are taken for Bail in 
the King's Bench, which are after this Maner, Si judicium readitum, Sc. tunc volo & concedo, 
that the Debt recovered againſt the Defendant ſhall be levied of my Goods and Chattels, &c, 
And theſe alſo are much of the Nature of the former Kind of Recogniſances. And all Obli— 
ations made to the King are of the Nature, and have the Force of a Recogniſance. See 
ren 39 118: 75.22, 39. 3 H. u e. 1. Dyer 316, 307. F. N. B. 281. b. 132. c. 133. 4. 
1 | 8 5 | PTR . 
Statutes and Recogniſances are ſometimes Angle, without any Defeaſance, and ſometimes 
they are double, i. e. with a Defeaſance or Condition, upon the Performance whereof the ſame 
are to be avoided. The Debler, or he that enters into the Statute or Recogniſance, is called 
the Recogniſor or Conuſor; and the Debtee, or he to whom it is made, is called the Recogniſee 
or Conuſee. | | 5 | Day TE h 


(C) What ſoall be ſaid a good Statute or Recogniſance, and what not. 
PFirſt, With Reſpect of the Perſons before whom it is acknowledged. 


| * mike a good Statute or Obligation of Record, the Form preſcribed muſt be pur- 


ſued z 1. In Reſpect of the Perſons before whom; and therefore the Statute Merchant 
or Staple, or the Recogniſance founded upon the Statute of 23 H. 8. may not be acknow- 
ledged before any others beſides the Perſons appointed by the Statutes. Neither may any 
other Recogniſance be acknowledged before any but ſuch as either, have Power ex officio, 
and by their Offices to take them, or have ſpecial Commiſſion ſo to do; and therefore a Re- 
cogniſance taken by a Conſtable is void. If a Recogniſance be made to the Lord Keeper 
and two others, and if it be acknowledged before himſelf, this is void as to him, Dyer 35, 
220. F. N. B. 267. a. e EN | | 


Second] Y; In Reſpect of the Manner of making, acknowledging and regiſiring of it. 
If the ſubſtantial Form appointed by the Statutes be not obſerved, it will be void. If 


therefore a Statute Merchant be not ſealed with the Seal of the Debtor, and there be not a 
| x - | Seal 


2 2 


1 


PA oY 
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Scal of two Pieces annexed to it, this is no good Statute, neither can it take Effect as a Sta- 
tute; however in this Caſe, if it be delivered by the Party, it may take Effect as an Obliga- 
tion. But if the Variance from the Statutes be only in ſome Circumſtance, this will not hurt 


a Statute or a Recogniſance : And therefore it is held, that although there be no Time fer . 


for the Payment of the Money in the Statute, yet the Statute is good, for then it is due pre- 
ſently. And although the Statute be written with another's Hand, and not with the Hand 
of the Clerk of the Statutes, or the like, yer is the Statute good enough. And if a Statute 
Staple be not ſealed with the Seal of the Party that acknowledges it, it is good enough, for 
the Statute does not require it: But a Recogniſance within the Statute of 23 H. 8. cannot be 


good, except the Seal of the Party to it; for ſo are the Words of the Statute. Hollingworth 


v. Aſcugh, Paſ. 35 Eliz. C. B. adjudged Trin. 22 Fac. C. B. 

If a Recogniſance or a Statute be to pay Money at ſeveral Days, it is good enough; and if 
the Conuſor fails one Day, Execution may be ſued of the whole Statute. 8 Co. 153. 
Euvery Statute Staple or Merchant, not brought to the Clerk of the Recogniſances within 
four Months next afcer the acknowledging to enter a true Copy thereof, ſhall be void againſt 
all Perſons, their Heirs, Succeſſors, Executors, Adminiſtrators and Aſſigns only, which for 
good Conſideration ſhall, after the acknowledging of the ſame- Statute, purchaſe the Land, 
or any Part liable thereunto, or any Rent, Leaſe or Profit out of it. Stat. 27 Eliz. c. 4. 

By the Stat. 2 & 3 Ann. c. 4. 6 A. c. 35. 7 A. c. 20. 8G. 2. c. 6. Judgments, Statutes, 
Recogniſances, &c. ſhall not affect Lands in the Eaſt, Weſt or North Ridings of Yorkſhire, 
or in Middleſex, unleſs they are regiſtred, Sc. See before of regiſtring Deeds, Chap. 5. F. 12. 


(D) All the Proceedings upon a Statute or Recogniſunce, aud the Manner and Order 
5 of Execution thereupon. | 

E HE Proceedings upon a Statute or Recogniſance to have the Fruit and Effect thereof, 
| are not like to the Proceedings in other Caſes of Suits upon Obligations, and the like, 
to reduce them to Judgment; but as they are in their own Nature much like to the Nature 
of a Judgment; ſo is the Proceeding and Execution thereupon, much like to the Proceeding 
and Execution upon a Judgment; and therefore the Conuſee may, if he pleaſes, bring an 
Action of Debt upon a Statute, and waive all other Proceedings; or otherwiſe, if he likes 
not this Courſe, he (or if he be dead, his Executors or Adminiſtrators; and if his Executor 
be dead, the Executor of his Executor) may, as ſoon as the ſame is forfeited, have preſent Ex- 
ecution of it after this Manner: He muſt bring his Statute to the Mayor and Clerk, and 
other Officer, before whom it was acknowledged, and there if they find the Record of it, 
and the Day to be paſt for the Payment of the Money, they are to apprehend and impriſon 
the Body of the Conuſor, if he be a lay Perſon, and can be found within their Juriſdiction 
and if he cannot be found there, they are to certify the Record into the Chancery, which 
| alſo if they refuſe to do, they may be compelled unto by a Certiorari: And if that Certificate 
be faulty, or Execution be not done upon it by Reaſon of the Death of the Conuſee, or 
otherwiſe, the Conuſee, or his Executor or Adminiſtrator, may have another Certificate; 
and thereupon, in this Caſe of the Statute Merchant, he ſhell have a Writ of Capias out of 
ehe Chancery, directed to the Sheriff of the County where the Conuſor lives, to apprehend 
and impriſon him (if he be not a Clergyman) ; and this is to be returned into the Common 
Pleas or King's Bench : And when the Conuſor is taken, he ſhall have Time for a Quarter 

of a Year to make his Agreement with the Conuſee, and to ſell his Lands or Goods to ſatisfy 
the Conuſee : And for that Purpoſe he may ſell his Lands or Goods although he be in Pri- 


5 ſon, and his Sale is good and lawful: And if in that Time he does not ſatisfy the Conu- 


ſee, or if upon the Capias the Sheriff returns a Non eſt inventus, then by another Writ 
(or by divers Writs, if the Lands or Goods lie in divers Counties) called Extend! Facias. 
And in the Caſe of a Statute Staple, preſently after the Certificate into the Chancery, the 

Conuſee ſhall have a Writ to take his Body, and extend his Lands and Goods, returnable in 
Chancery. And this Writ is a Commiſſion directed to the Sheriff of the County where the 
Lands and Goods lie, for the valuing of the ſame, whereby all the Lands, Goods and Chattels 
of the Conuſor, ſhall be appraiſed and valued at a reaſonable Rate by a Jury of ſworn Men, 
charged by the Sheriff for that Purpoſe ; which Inquiſition ſo taken is to be returned by the 
Sheriff, and thereupon the Lands, Goods and Chattels, are to be taken into the Sheriff?s 
Hands, and by him to be delivered to the Conuſee (which the Sheriff may do if he will 
without any Writ, to hold unto the Conuſee until he be ſatisfied his Debt and Damages), 
And if the Sheritf refuſes ſo to do, the Conuſee ſhall have a Writ out of the Chancery, called 
a Liberate, to compel him to deliver to the Conuſee the Lands, Goods and Chattels ſo found 
by Inquiſition, and taken into his Hands upon the Extent, which the Sheriff needs not to 
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return: Or the Conuſee may enter upon the Land himſelf, and take the Goods out of the 

Sherttr's Hands; and this Act of the Sheriff and Jury upon this Writ is called an Extent : 

And if the Jurors or Apptaiſors upon the Extendi Facias overvalue the Lands or Goods in 
Favovr to the Debtor, the Conuſce has no Remedy but by Motion in that Court where the 
Writ is returnable, to deſire that the Appraiſors may take the Lands or Goods at the Rate 
they have valued them, jn the ſame Manner as the Conuſee is to have them, But if the Co- 
nuſce accepts of the Lands and Goods from the Sheriff, or ſuffers the Term to paſs wherein 
the Writ is returnable, he is too late, and has no Remedy at all. And if the Appraifors do 
undervalue the Lands or Goods in Favour to the Debtee, it feems the Conuſor has no Re- 
medy at all, for he may at any Time pay all or the Reſidue of the Debt and Damages un- 
levied, and have his Land again if he pleaſes. And in Caſe where the Inquiſition or Extent 
taken and made is inſufficient, as if Part of the Land only be extended in the Name of all 
the Lands, or it is found the Conuſor died ſeiſed of Land, and it is not ſaid of what Eſtate, 
or the like, the Conuſee ſhall have a new Extent, and this is called a Re-ex/ent: And thishe 
may have although the Lands or Goods be delivered to the Conuſee by a Liberate, if the Co- 

nuſee has not entred upon and accepted it; but if he once accepts it, he can never after have 
a Re- extent: And when the Conuſee is in Poſſeſſion of Lands by ſuch an Extent as before, 
then he is Tenant by Statute; and after the Conuſce is once ſettled in Peace in the Land ex- 
tended, he ſhall hold it until he be ſatisfied his Debt, and his rea ſonable Coſts and Damages 
for Travel, Suit, Delay and Expence. But it it ſeems the Time ſhall not run out nor be 
ſaid to begin until the Entry of the Conuſee into the Land; for if the Land be extended and 


remains ſeven Years without a Liberate made, yet he may have a Liberate at the End of the 


ſeven Years; and as ſoon as the Conuſee ſhall be ſatisfied his Debt and Damage by the Goods 
and Chattels of the Conuſor, and by the ordinary and certain, or extraordinary and caſual Profits 
of the Land, the Conuſor ſhall have his Land again: And for that Purpoſe, if the Conuſee 
refuſes to give him an Account, and to yield up his Land to him the Conuſor, however he 
may not enter, yet he may compel the Conuſee thereunto by a Writ called a Venire facias ad 
computandum, in the Nature of a Scire facias, by which the Conuſor ſhall call the Conuſee, 
his Executors or Adminiſtrators, to account; and if upon the Account it ſhall appear he is 
ſatisfied, the Conuſor ſhall have his Land again; and if it appears he is over-ſatisfied, he 
ſhall anſwer the Overplus to the Conufor. But the Conuſor may not enter upon the Conuſee 
until he has brought his Writ, and made it thereupon to appear that the Conuſee is ſatisfied. 
And if in Caſe the Conuſee be dead, his Executor or Adminiftrator may have Execution of 
the Statute without any Scire facias, upon the ſhewing of the Statute and the Teflament in 
Chancery. And if the Sheriff returns that the Conuſor is dead, the Execution ſhall be made 

of his Lands only in the Hands of his Heir, or the Purchaſor ; but if the Heir be under 
Age, the Execution cannot be done until he be of full Age: And if the Conuſor dies in Pri- 
ſon, the Execution ſhall be of his Lands, Goods and Chattels: And if the Gaoler that has 
him in Priſon ſuffers him to eſcape, he muſt anſwer the Debt; and if it falls out that the Co- 
nuſee, his Executor or Adminiſtrator, be ouſted or diſturbed of his Execution by the Co- 
nuſor himſelf, or any other during the Time of the Extent, he may relieve himſelf againſt 
the Diſtorber by Aſſiſe, or other Action, as another in the like Cafe may do: And if he be 
rightfully ouſted or diſturbed by one that has better Right, as by one that has a former Sta- 
tute, or the like; or by the Act of God, as by Fire, Water, or the like; in theſe Caſes the 

Conuſee ſhall hold the Land over after the Time of his Extent until he be ſatisfied. But when 
it is through his own Neglect only that he is unfatisfied, as where the Lands are delivered to 
him by the Liberate, and he after his Entry into them makes a conditional Surrender of them; 
as if Lands of the Value of 107. by the Year, be delivered to him in Exccution for 40 J. and 
he within four Years makes a conditional Surrender of them to the Conuſor, and after he en- 
ters for the Condition broken; in this Caſe he ſhall not hold the Land over the four Years, 
for he mult take the Profits upon his Extent preſently: The Proceeding in Execution of the 
Statute Staple, and the Recogniſance founded upon the Statute of 23 H. 8. is after the ſame 


Manner throughout as the Proceeding in Execution of Statute Merchant is, with theſe Diffe- 


rences only, that upon the Execution of the Statute Merchant there iſſues forth a Capias againſt 
the Body before any Execution be to be made of the Lands, or Goods and Chattels, and the 
Lands and Goods cannot be extended until a Quarter of a Year be paſt after the Body is 
taken, or the Sheriff has returned a Non eſt invenius; but upon the Execution af the Statute 
Staple and the Recogniſance, the Body, Goods and Lands may be taken together at the firſt 
this therefore is a more ſpeedy Remedy than the former. Alſo upon a Statute Merchant one 
may have an Action of Debt; but otherwiſe upon a Statute Staple ; and the Capias upon the 
Stature Merchant may be returnable in the King's Bench or Common Pleas, but the Writ of 
Execution upon the other is to be returned in the Chancery. Fitz. Accompt 97. Execution 


in toto. Bro. Stat. in toto. Stat. Aon Burnel de Mercatoribus, 27 Ed. 3. c. 9. F. N. B. 


33» 


— 


5. Statutes. 


** * * ” * 


— 


Co. Lit. 290. Stat. 23 H. 8. c. 6. 5 H. 4. c. 12. 2 K. 3. 7. 14 Ed. 3. 11. Lit. Broo. 
294, 123, 126. Dyer 299. 5 Co. 87. 4 Co. 82, 57, 66. Stat. 11 H. 6. c. 10. Kitch. 
116. and Butler v. Wallis, Paſ. 38 Elix. B. R. 15 H. 7.16. F. N. B. 130, 131. | 
| The Proceedings upon the other Sort of Recogniſances are after another Manner; for upon 
Recogniſances at the Common Law, if the Money be not paid at a Day, the Conuſee, his Exe- 
cutor or Adminiſtrator, is to bring a Scire facias againſt the Conuſor, or if he be dead, againſt 
his Heirs when they be of full Age; or if the Lands the Conuſor had at the Time of entring 
Into the Recogniſance be ſold, againſt the Purchaſors of theſe Lands which the Conuſor had 


at any Time after the Recogniſance entred into, to warn them to come into the Court whence. 


the Scire facias comes, and to ſhew Cauſe why Execution ſhould not be done upon the faid 
Recogniſance; or if the Party and Parties cannot be found to be warned, or being warned do 
not appear at the Time, or appearing ſhew no Cauſe why the Debt ſhould not be levied, 

and then the Conuſee ſhall have Execution of a Moiety of his Land by Elegit; or if the Co- 
nuſor be living, of all his Goods by Levari or Fieri facias at his Election; but he cannot 


have Execution of his Body unleſs he brings an Action of Debt upon the Recogniſance, or 


it be by Courſe of the Court, as it is in the King's Bench upon Bail, in which Caſe a Capias 
lies. Dyer 360, 315. Kelw. 100. 2 Weſt. 2. chap. 18, Bro. Execution 129, 3 Ce. 11. 


15 H. 7.16. Kitch. 117. : | | | 
| Proceeding againſt the Sureties in Statutes ſhall be as the Proceeding againſt the Principal; 


but in Caſe where there are Moveables of the Principal to ſatisfy the Debt, the Surety (as it 


| Teems) ſhall not be charged. Stat. de Mercatoribus. 


(E) What Things are ſubject and liable ts Execution upon a Statute or Re- 
N caogniſance. . : 


| Firſt, In Reſpect to the Nature and Quality of the Things themſelves. 


"7 HEN a Man enters into a Statute or Recogniſance, the Land of the Conuſor is not 
| the Debtor, but the Body; and the Land is liable only in Reſpect that it was in the 
Hands of the Conuſor at the Time of acknowledging of the Statute, or after; and the Land 
is not charged with the Debt, but chargeable only at the Election of the Conuſee; but the 
Perſon is charged, and the Land is chargeable in Reſpect of the Perſon, and not the Perſon 


: fy Reſpect of the Land. And therefore although the Conuſor aliens his Land to another, yet 


he remains Debtor ſtill, and his Body and his Goods ſhall be taken in Execution: And yet 
when Execution is ſued upon the Land, the Land is charged and becomes Debtor alſo. 


Plow. 72. 10 Co. 50, 61. Bro. Stat. Merchant. See the Statutes before concerning regiſtring 


Statutes, c. 2 rae | | 
The Body of the Conuſor himſelf, but not the Body of his Heir, Executor or Admini- 
ſtrator, is liable to Execution, and may be taken altho' there be Lands, Goods and Chattels 
to ſatisfy the Debt; and all the Demeſne and Copyhold Lands, Tenements or Hereditaments, 
corporeal and incorporeal of the Conuſor that are grantable over, as his Manors, Meſſuages, 
Lands, Meadows, Paſtures, Woods, Rents, Commons, Tithes, Advowſons, and the like; 
alſo all his Goods and Chattels, as Leaſes for Years, Wardſhips, Emblements, Cattle, Houſe- 
hold-ſtuff, and the like, are liable to Execution upon a Statute, Stat. de Mercatoribus. 
3 Co. 12. Plow. 72. 2 Co. 59. Lit. F. 358. Dyer 7, 205. Bro. Stat. Merchant 44: 
S 2h e ee 0 | : 
And therefore if a Man makes a Leaſe for Life or Years, and after enters into a Statute 
or Recogniſance; this Reverſion cum acciderit ſhall be ſubject to Execution, and the Conu- 
ſor cannot by any Sale thereof prevent it, And yet the contrary has been held for Law. Lit. 
Bron; $. %%. Dyer „„ TD | | | 
And if one makes a Feoffment in Fee, or Leaſe for Life, reſerving a Rent; this Rent is 
extendable, and the Conuſee may diſtrain for it. Do#?. & Stud. 53. Bro. Stat. Merchant 44. 
Dyer 205. 5 35 3 
| 50 if 2 Leſſee for Life makes a Leaſe for Years rendring a Rent, and then the Leſſee 
for Life enters into a Statute ; this Rent is ſubject to Execution; and it ſeems the Conuſee 


may bring an Action of Debt againſt the Leſſee for Years for it. Harrington's Caſe, Paſ. 


9 . = . rein £57 en = | 
© 2 = although the Rent becomes extin&t by the Purchaſe of the Conuſor, or otherwiſe, 
yet as to the Conuſee it ſhall be ſaid to be in eſſe, and ſubject to Execution ſtill. And there- 


- 


1322 131, 233; Dyer 180. 15 H. 7. 13. 4 Co. 67.:7 H. 7:12. Plow: 61, 62, $2, 
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Statutes. 


fore if a Rent be granted unto one for my Life after the Death of my Wife, end after I do 


* 


* 


acknowledge a Statute, and then my Wife dies, and then J releaſe the Rent to the Terre 
tenant; this Rent ſhall be liable to Execution. 7 Co. 38. | ER, 
But Annuities, Offices in Truſt, Seigniories in Frankalmoign, Homage, Fealty, Rights, 
Things in ARion, and ſuch like Things, are not liable to Execution upon Statutes or Recog- 
niſances. Alſo a Remainder in Tail, or in Fee, after an Eſtate-tail in Poſſeſſion, is not 
liable to Execution in theſe Caſes, except it happens to come into the Poſſe ſſion of the Co- 


nuſor. Dyer 7. Co. Lit. 374. Dot. & Stud. 53. 2 Co. 59. Co. 62. 15 | 


Secondly, In Reſpect of the Eftate, Property and Poſſeſſion of the Conufor in the 7. hings. 


The Lands, Tenements and Hereditaments, that are Copyhold, although the Conuſor has 
the Fee-ſimple of them, yet they are ſubject to Execution only for the Life of the Conuſor; 
but his Demeſne Lands, wherein he has an Eſtate in Fee- ſimple, are liable to Execution for 
ever, if Need requires. The Lands the Conuſor has in Joint-tenancy with another, are ſub- 
ject to Execution during the Life of the Conuſor, and no longer, for after his Death the ſur- 
viving Jointenant ſhall have all ; but if the Conuſor ſurvive his Companion, then all the Land 
ſhall be ſubje& to Execution: And the Lands the Conuſor has as Tenant in Tail, are liable 
co Execution only during the Life of him, being the Tenant in Tail; for afterwards they ſhall 
go to his Iſſue in Tail. And yet if the Tenant in Tail, after he has entered into a Statute, 
ſuffers a Recovery of the Land intailed; in this Caſe the Land ſhall be ſubje& to Execution 
as if it were Fee-ſimple Land. And the Lands the Conuſor has in the Right of his Wife 
ſhall be charged and ſubje& to Execution only during the Lives of the Huſband and Wife 


together, and no longer. Stat. de Mercat. Dyer 299. Plow. 82. 7 Co. 39. 3 Co. 12. 


Bro. Recog. 7. Co. 62. 13 H. 7. 22. Bro. Stat. Merchant. | 

If a Feoffment be made on Condition to make an Eſtate to another by a Day of the ſame 
Land, and before the Day the Feoffee enters into a Statute or Recogniſance; this Land ſhall 
be ſubject to Execution until the Feoffor re- enters, for the Breach of the Condition. Lit. 


, if one be diſſeiſed of Land, and then enters into a Statute ; this Land ſhall not be ſubject 
to Execution: And yet if the Conuſor after recovers the Land by Entry or Action, it ſhall 
be liable to Execution. 2 Co. 59. 56 
The Goods and Chattels whereof the Conuſor is ſolely poſſeſſed, and poſſeſſed in his own 
Right, and the Goods and Chattels of which he is jointly poſſeſſed with another, and the 
Goods and Chattels he has in the Right of his Wife, are liable to Execution. But the Goods 


or Chattels that he or his Wife has as Executor or Executrix to another, or as pledged only, 


it ſeems are not ſubject to Execution. And if the Conuſor delivers Goods to another to de- 
liver over to J. S. theſe Goods before they be delivered over are liable to Execution. And 


if he has Leaſes for Years in the Right of his Wife, and he dies before Execution be done, 


theſe Leaſes are liable to Execution. Sed quære. But if the Conuſor has Goods in his Cuſto- 


dy of another Man's, or has Goods he has diftrained in the Nature of a Diſtreſs ; theſe are not 
liable to Execution. Stat. de Mercat. 3 Co. 11, 12. Plow. 514. 8 Co. 271. 5 Co.g0. 


Dyer 67. ES 8 | | 

All the Lands, Tenements and Hereditaments which the Conuſor had at the Time of the 
Statute or Recogniſance entered into, or at any Time after, into whoſe Hands by what Means 
ſoever the ſame are betide and come at the Time of Execution, are ſubject and liable to the 
Execution. But the Lands the Conuſor had and did put away before the Time of the Sta- 
tute or Recogniſance entered into, are liable to Execution. And all the Goods and Chattels the 
Conuſor has and are found in his Hands at the Time when the Execution is to be made by 
the Extendi facias, are liable to the Execution. But the Goods and Chattels he had and did 
bona fide do away before the Time of Execution done, are not liable to the Execution. 


3 Co. 12. Sjat. de Mercator. * 


Thirdly, In Reſpetb of the Quantity. 


And of all theſe Things before ſubject to Execution, the Conuſee may take all or Part, 
at his Pleaſure. And therefore, if the Conuſor has ſold his Lands to divers Perſons, or has 
ſold ſome of his Lands to divers Perſons, or to one Man, and keeps the reſt in his Hands, 
or it deſcends to his Heir, the Conuſee may ſue Execution upon the Lands = ne | 

| | 8 


Ch. 6. f. 20. Statutes. 


ol their Hands at his Election; ſo that if the Conuſee, after the Statute entered into and be- 
fore Execution, purchaſes Part of the Land of the Conuſor, he may notwithſtanding have 
Execution upon the Reſidue in the Hands of the Conuſor, or in the Hands of his Heir; and 
yet ſo that in ſome of theſe Caſes his Execution may be afterwards avoided, and be compel- 
led to ſue Execution again. Bro. Stat. 10, 48, 25. Plow. 72. See poſt. 

The Conuſee upon other Recogniſances ſhall have the ſame Things in Execution that a 
Man ſhall have after a Judgment in a Suit in the King's Bench or Common Pleas by Fieri 
facias, or Levari facias, all his Goods and Chattels, and by Elegit the Moiety of his Lands, 
and his Chattels, beſides the Cattle of his Plough and Implements of Huſbandry. But in 


| theſe Caſes he cannot take the Body of the Conuſor in Execution, unleſs it be upon a new 


Suit, or in Caſe of Bail in the King's Bench. Weſim. 2. c. 18. Plow. 72, 3 Co. 12, Dyer 
306. Kelw. 100. FFF RTE 
CF) Where a Man ſhall have a Re-extent or new Executi on, or not. 


Y the Common Law, after a full and perfect Execution, and by Extent returned 0 of 
Record, there ſhall never be any Re- extent; yet by a ſpecial Act of Parliament it is 
provided, That if after Lands, &c. be had in Execution upon a juſt or lawful Title where- 


| with all the ſaid Lands, Sc. were liable, tied or bound at ſuch Time as they were delivered 
br taken in Execution, they ſhall be taken or recovered away from him before he has recei- 
ved his Debt and Damages; in this Caſe after a Scire facias had againſt the Conuſor, his 


_ Heirs, Executors, Adminiſtrators or Purchaſors, he (or his Executors or Adminiſtrators if 
he be dead) ſhall have a new Execution to levy the Reſidue of the Debt and Damages then 
unſatisfied. Stat. 32 H. 8. c. 5. Es 1 
Wherein theſe Things are to be obſerved : 8 2 | 
Firſt, In Caſe where the Conuſee is unlawfully and wrongfully diſturbed either by the Co- 
nuſor, or by a Stranger, in the taking of the Profits of the Land delivered to him in Execu- 
tion; there he may and muſt bring his Action and recover Damages, and theſe Damages 
| ſhall go towards his Satisfaction; for in this Caſe, and for this Diſturbance he ſhall not hold 
the Land a Day the longer. And where he is hindred by his own Neglect or Act in the 
taking of the Profits of the Land, as where his Debt is 40 J. and he has 10 l. a Year delivered 
to him, by which he may ſatisfy himſelf in four Years, and within the Time he makes a con- 


ditional Surrender to the Conuſor, and enters for the Condition broken; in this Caſe he 


ſhall not hold the Land over, neither ſhall he have any Re- extent. And where the Let or 
Diſturbance is ſuch as wherein the Conuſee has Remedy given him by the Common Law to 
hold the Land over after the Diſturbance removed; in this Caſe he ſhall have no new Execu- 
tion nor Re- extent within this Statute; for where the Conuſee has Remedy in præſenti for 
Part, or in futuro for all or Part, this Statute extendeth not to it. And therefore where the 
Conuſee is hindred in the taking of the Profits of the Land by the Act of God, as by Fire, 
Overflowing of Water, or the like; or the Act of the Party Conuſor, or any by or under 
him; as when one is bound to A. in a Statute of 10017. and after to B. in a Statute of 200 J. 
and B. extends the Land firſt, and then A. extends the Land and takes it away from B. or the 


Wife of the Conuſor claims her Dower, and puts out the Conuſee; or one diſſeiſes his Leſſee 


for Life, or ouſts his Leſſee for Years, and then acknowledges a Statute, and after Execution 
is ſued againſt him, and then the Land is delivered to the Conuſee, and after the Leſſee for 
Life or Years enters; in all theſe Caſes, becauſe by the Common Law the Conuſee may hold 
over the Land after the Time given him by the Extent, and after the Impediments removed, 
until he be ſatisfied his Debt and Damages; therefore he ſhall have no Aid of this Statute 
by Re-extent; for he is then only to be relieved by this Statute when he is evicted and diſturb- 
ed, and is wholly and clearly without any Remedy at the Common Law. | 
Secondly, Where the Statute ſaith, until be, &c. or bis Aſigns ſhall fully and wholly have 
levied the whole Debt and Damages; if he has aſſigned ſeveral Parcels to ſeveral Aſſigns, yet 
they all ſhall have the Land but until the whole Debr be paid. | 
Thirdly, Where the Words be, for ibe which the ſaid Lands, &c. were delivered in Execu- 
tion; if a Diſſeiſor conveys the Land to the King, who grants the ſame over to A. and his 
| Heirs, to hold by Fealty, and 20 J. Rent, and after grants the Seigniory to B. B. acknow- 
ledgts a Statute, and Execution is ſued of the Seigniory, A. dies without Heir, and the Co- 


nuſee enters, and is evicted by the Diſſeiſee; in this Caſe he ſhall have the Aid of the 


Statute: 


Fourthly, Where the Words be, delivered and taken in Execution yet if after the Liberale 


the Conuſee enters (as he may) ſo as the Land is never delivered, yet it is within the Re- 
medy of this Statute. | 8 
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Fifthly, Although the Statute ſpeaks only of the Recoveror, Obligee, &c. and not of their 


Executors, Adminiſtrators or Aſſigns, yet the Statute ſhall extend to them. 


Sixthly Where the Statute ſpeaks of a Scire facias out of the ſame Court, &c. if the Re- 
cord be removed into another Court, and be affirmed, he may have a Scire Facias out of that 
Court. 8 . 

x. Seventbly, Where the Statute gives a Scire facias againſt ſuch Perſon or Perſons, Sc. that 
were Parties to the firſt Execution, their Heirs, Executors, or Aſſigns, c. this muſt not 


be taken ſo generally as the Letter is; for if the firſt Execution was had againſt a Purchaſor, 


Sc. ſo as nothing in his Hands was liable but the Land recovered ; if this Land be evicted 
from the Tenant by Execution, no Scire facias ſhall go againſt him, his Executors, &c. but 


if he has other Lands ſubject to Execution, then a Scire facias lies againſt him or his Aſſigns, 


but not againſt his Executor; neither in that Caſe can he have a Scire facias upon this Statute 
againſt the firſt Debtor or Recogniſor ; but if there be ſeveral Aſſigns of ſeveral Parcels of 


Lands ſubject to the Execution, one Scire facias will lie againſt all the Aſſigns. 4 Co. 66, 


82. Plow, 61. 15 H. 7.15. Co. Lit. 299. Kiteb. 116. 


(G) Where the Conuſor or his Heir, or an Alienee or Purchaſer, ſhall have Contri- 


bution upon a Statute or Recogniſance, or not, 


F the Conuſor, after he has entred into a Statute of Recogniſance, conveys away his 

Land to divers Perſons, and then the Conuſee ſues Execution of the Statute upon the 
Lands of one or ſome of them, and not of all; in this Caſe he or they whoſe Lands is or are 
taken in Execution, may by an Audita Querela, or Scire facias, have Contribution from the 
reſt, wherein theſe Differences mult be obſerved, that one Purchaſor ſhall have Contribution 
from another: And therefore if the Conuſor ſells ſome Lands to J. S. and other Lands to 7. 
D. and the Conuſee ſues Execution only of the Lands of J. S. J. S. ſhall have Contribution 
againſt J. D. And the Feoffee of the Purchaſor, the Feoffee of the Heir of the Conuſor, 
the Feoffee of the Feoffee, and another Feoffee, ſhall have Contribution of the Heir of the 
Canuſor : But the Conuſor himſelf ſhall not have Contribution from a Purchaſor ; and there- 
fore, if he ſells Part of his Lands, and keeps Part in his Hands, and the Conuſee ſues Exe- 
cution only of the Lands in the Hands of the Conuſor or his Heirs; in this Caſe neither he 


nor his Heirs ſhall have any Contribution from another. And therefore if one be ſeiſed of 


two Acres, the one in Borough Engliſh, and the other of other Land, and enters into a Statute, 
and dies, and he has but two Daughters, and the Execution be ſued upon the Land of one of 


them, - ſhe ſhall have Contribution from the other. So where ſome Land deſcends to the Heir 


of the Part of the Father, and ſome to the Heir of the Part of the Mother. If one be ſeiſed 
of Lands in Fee in the County of A. and B. and enters into a Statute of Recogniſance, and 
the Conuſor dies, and then the Conuſee dies alſo, and his Executor ſues Execution of the 
Lands in B. only, and has Execution, and after the Heir ſells theſe Lands; in this Caſe the 
Vendee ſhall have no Contribution. So alſo the Law is if the Heir ſells the Land to divers, 
and one of the Purchaſors appears to the Scire facias, and the Judgment is given againſt him, 
and he afterwards ſells the Land, his Vendee ſhall have no Contribution. And in all theſe 
Caſes, where it is faid the one Purchaſor ſhall have Contribution, it is not intended that the 
reſt ſhall give or allow him any Thing by way of Contribution, but that the Party whoſe 
Lands are extended, may by Audita Querela, or Scire facias, as the Caſe requires, defeat the 
Execution, and thereby ſhall be reſtored to all the meſne Profits, and force the Conuſee to 
ſue his Execution upon all the Land, that the Land of every one of the Terretenants may 
be equally extended. Plow. 72. 3 Co. 12. '6 Co. 13. | SERIE BE 


(H) Where and by what Means a Statute or Recogniſance, and the Execution thereof, 
ſhall be diſcharged, ſuſpended or avoided in all or in Part, and where not. 


Statute or Recogniſance, and the Execution thereupon, may be diſcharged divers 
Ways; as by Defeaſance, Releaſe, Payment of the Money, Debt and Damages, or the 


| Reſidue thereof unlevied, Delivering up the Statute, Purchaſe of Part of the Land by the 
Conuſee, or the like. And therefore, if there be a Defeaſance to the Statute or Recogni- 


ſance, and it be to pay Money at a Day, or to perform ſome other Thing, and the 

Money be paid, or the Thing be done accordingly ; this is a Diſcharge of the Statute. And 
therefore it ſuch a Statute or Recogniſance be afterwards ſued againſt the Conuſor, he 
may be relieved by an Audita Querela. And if A. binds himſelf to B. by a Statute of 
20 l. and B. ſues Execution, and the Lands of A. are delivered to him in Execution until he 
levies the Money, and after B. makes a Defeaſance to A. by Indenture, that if H. pays 107. 


by 
28 


— N 
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by a Day certain, that then the Statute or Recogniſance ſhall be void ; if this be done ac- 


cordingly, the Statute and Execution thereupon is defeated and diſcharged. Dyer 297, 315. 


6 Co. 13. 20 Af. pl. 7. fee Defeaſance. 
And if the Conuſee before Execution or after releaſes to the Conuſor the Statute or Recog- 


niſance, or the Debt; this is a perpetual Diſcharge of the Statute, and the Execution there- 


upon. But if the Conuſee before Execution releaſes to the Conuſor all his Right in or to 

the Land; this will not diſcharge the whole Execution; for if he may not ſue Execution of 
the Lind afterwards (as it ſeems he may, this notwithſtanding), yet he may ſue Execution 
of his Body and Goods. But ſuch a Releaſe after Execution made of the Land, will no 


Doubt diſcharge the Land. And if the Conuſee releaſes all his Right in the Land to the 


Feoffee of the Conuſor of a Parcel of the Land; this will diſcharge the Land of Execution, 


although it be before the Execution ſued that this Releaſe is made. Co. Lit. 76. 10 Co. 47, 


50, 51. Co. Lit. 265." Bro. Stat. Merchant 25. And fo it is ſaid it was reſolved Mich. 
26 & 27 Eliz. | | | | | 

If the Conuſee aſſigns the Statute or Recogniſance to the Conuſor, or to theTerretenant, by 
way of Diſcharge of the Debt or Land; this is a good Releaſe and Diſcharge of it in Law. 
And if the Conuſee purchaſes any Part of the Land of the Conuſor after the Statute or Re- 
cogniſance entred into; this is no Diſcharge of the Statute or the Recogniſance, but the Co- 


nuſee may have Execution notwithſtanding of the Lands that are Left in the Hands of the 


Conuſor, or of his Body or Goods, or all. But if the Conuſee purchaſes Parcel of the Lands, 
and a Stranger another Parcel; in this Caſe the Lands that are purchaſed by the Stranger 
ſhall be diſcharged of Execution. And if the Conuſee after Execution ſued purchaſes any 
Part of the Land, or the Fee-ſimple of all or Part of it deſcends to him; by this the whole 


Execution is diſcharged. And it the Conuſee purchaſes all the Lands of the Conuſor ; by 
this the Execution as to the Land is ſuſpended ; but this is no Diſcharge as to the Body and 


Goods of the Conuſor, for they are ſubje& to Execution ſtill. And if the Conuſee reinfeoffs 
the Conuſor again, the Execution may be revived again againſt the Lands of the Conuſor, 


fo that they will be ſubje& to Execution again whether they do continue in his Hands, or be 
ſold away to others. So alſo if the Conuſee infeoffs a Stranger after he purchaſes the Land, 


and the Stranger infeoffs the Conuſor; in this Cafe alſo the Execution is revived, and the 
Lands ſhall now be ſubject thereunto as they were before. Plow. 72. F. N. B. 104. Lit. 
$. 293. 11 H. 7. 4. Bro. Audita Querela 49. Stat. Merchant 25, 42. Co. Lit. 150. 


25 Af. pl: 1. Lit. & 44. 5 H. 7.25. . N 
If a Leſſee for Life makes a Leaſe for Years rendring Rent, and after enters into a Statute 


to J. S. and then enters into another Statute to F. D. and after he grants his Eſtate to J. S. by 


this the Execution of the Statute made to FJ. S. is ſuſpended, and therefore during the Su- 


ſpenſion, it ſeems J. D. although he be after in Time, may ſue and have the Rent in Execu- 


tion. Harrington's Caſe, Paſ. 29 Jac. B. R. | 
„ 4 ma 
| Of Obligations or Bonds. 


| (A) An Obligation What. 
227 | N Obligation is a Deed in Writing, whereby one Man binds himſelf to another to pay 
A a Sum of Money, or to do or ſuffer ſome other Thing. 


He that makes this Deed is called the Obligor, and he to whom it is made is called the 


Odligee. Y 
(B) Kinds of Obligations, 


N Obligation is ſometimes Ample or Vngle, i.e. when it is to pay a Sum of Money, 
5 or to do ſome other Thing, and when it is without any Defeaſance or Condition in 
or annexed to it, which alſo is ſometimes with a Penalty, called a penal Bill, and ſome- 
times without a Penalty: And this is that which is moſt properly called an Obligation, and 
ſometimes alſo it is called a Angle Bill, or ſingle Bond; and ſometimes it is double or condi- 
tional; which is when it is attended upon and accompanied with a Condition; and then it 


| is ſaid to be a Bond containing a Penalty, with Condition to pay Money, or to do or ſuffer 


ſome Act or Thing, Sc. And this Condition is ſometimes called a Defeaſance, and then 
eſpecially when it is (as ſometimes is the Caſe) in another Deed or Inſtrument ; for moſt 
commonly it is inſerted in the ſame Deed wherein the Obligation, being the other Part of 

it, is contained : And then alſo it is either ſubſcribed under the Obligation, or included 
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Bonds. 


On what to 
be written. 


In what Per- 
ſon. 


Words. 


within the Body of it, or indorſed upon the Back of i it. And quacungue via if the conditio 
be Pied, the Penalty is ſaved, if not, the e is . 


(C) What 15 a good Obligation o or not, as to its 2 Creation; and where an 4 
C ident or Fraud in the Writing of 15 bas been relieved in "Re. 


Firſt, As to the Manner and Form of making it. 


A Obligation may be made upon Parchment or Paper, and in looſe Parchment or 
Paper, (Bro. Obl. 67, 33.) or in a Piece of Paper or Parchment ſewed in a Book, and 


either way is good. Trin. 49 Eliz. B. R. 
Which Paper or Parchment muſt be firſt ſtamped: with a treble Sixpenny Stamp. | 
But if it be made on a Talley, Piece of Wood, or any other Thing but Paper or Parch- 


ment, although it be ſealed and delivered, yer it is void. Trin. 49 1 liz. B. R. 


And it may be made in the firſt or in the third Perſon, (notwithſtanding the 38 Ed. 3 
c. 4. which intends only Obligations made beyond the Sea) and therefore an Obligation 60 
made, as Memorandum, That A. of B. owes C. of D. 101. In T eſtimony whereof, &c. is good. 
Co. Lit. 229. Fitz. Obl. . 

An Accident or Fraud in the Writing of a Bond has been relieved in Equity; as hs the : 
Writer had left out the Name of one of the Obligors, but his Hand and Seal was to the Bond. 
3 Chan. Rep. 100. 

Although the beſt Manner and Form of an Obligation is that which is moſt uſual, (which 
ſee in the ſecond Volume) yet any Words in a Writing ſealed and delivered, whereby a Man 
proves and declares himſelf to have another Man's Money, or to be indebted to him, will 
make a good Obligation; and therefore if a Man by Deed ſays but this, Memorandum, That 
JA. of B. do owe to C. of D. 201. to be paid at Eaſter next. Or Memorandum, That J A. of B. 
have had of C. of D. 201. of which there is 10 l. behind, [or of which I owe to him 10 l.] Or 
Memorandum, That I A. of B. have received of C. of D. 201. to be repaid him again. Or Me- 
morandum, That 1 A. of B. do grant to owe [or to pay] C. of D. 20l. Or Memorandum, That 
J A. of B. do promiſe 10 pay C. of D. 201. Or Memorandum, That I A. of B. will pay to C. of 
D. 20 l. Or Memorandum, That I A. of B. have had 20 l. of the Money of C. of D. Or Me- 
morandum, That I. A. of B. have borrowed of C. of D. 201. Or Memorandum, That I A. of 
B. do bind myſelf to C. of D. that be ſhall receive of me 201. All theſe and ſuch like are good 
Obligations. Dyer 12, 21, 23. 9 Co. 53. 35 H. 6. 9. 21 E. 4. 39. 22 E. 4. 22. 
11 7. 6. New. 34. 

So if one ſays, Memorandum, That T A. of B. bind myſelf to C. of D. that he ſhall receive 
20 l. by the Hands of J. S. when K. comes to his Houſe, and at Michaelmas then next follow- 
ing 51. this is a good Obligation, and the Words [by os Hands of J. D.;] are void. Bro, 
Ol. 56. 

So "if one binds himſclf thus: Memorandum, That 1 A. of B. expe to C. of D. 91 fer Pay- 
ment of which I bind myſelf and my Goods; this is a youd Obligation, and will bind the Perion 


but not his Goods. Bro. Ol. 16. 
So if one by Deed covenants or promiſes t to do a Thirg, and then uſes theſe Words, Ad 


quam quidem promiſſionem perimplendam obligo me in 201. this is a good Obligation for 20 J. 
Bro. OBl. 52. Dyer 6. | 
So if one binds himſelf thus: Memorandum, That I A. of B. am bound to C. of D. to de- 
liver him twenty Duarters of Corn by a Day, Ad quod performandum oblige me, without more 
Words; this is a good Obligation. Bro. Obl. 40. | 
So if one binds himſelf thus: Memorandum, That I A. of B. bind myſelf to pay C. of D 10]. 
at Eaſter, and if I fail to pay him then, I do grant to pay bim 201. this is a good Obligation 


for the 20/7. if he fails to pay the 10]. Bro Obl. 79. 
And ſome ſay he may recover both the 20 J. and the 10 J. FoxalP's Caſe, 9 Fac. B. R. 


So if one binds himſelf thus: Memorandum, That in Conſideration of a Bill of go l. wherein 
J. S. is bound for me to J. D. for Payment of 201. I do bind myſelf in 201. to the ſaid J. S. 10 
fave bim harmleſs from all Actions of the ſame ; this is a good Obligation; and it J. D. ſues 
J. S. the Bill is forfeited. Fox v. Wright, Trin. 40 Eliz. B. R. Cro. Eliz. 713. | 

Or if one binds himſelf thus: Be it known, &c. That I A. of B. do owe unto C. of D. the 
Sum of 14.1. to be paid at the Feaſt of, &c. together with 6 J. which I owe him upon Bills and 
Recogniſances, ſubſcribed with my Hand; this is a good Bill, but it is good for no more but 
the 147. and not for the 61. for the Words do only import the Time of Payment of the 6 /. 


Adjudged Parret and Wootward's 8 M. 38 & 39 Elia. in Scacc . 


If 


. 


Ch. 6. F. 2 f. 5 5 Bonds. : 


— * 


legally delivers, but it is not ſealed by the King's and the Mayor's Seal accordipg to the Sta- 
tute; although this be not a good Statute, yet at may be a good Obligation. Tin. 37 Eliz. 
B. R. Fitz. Accompt 79. | 5 = | 5 1 

If one binds himſelf to pay Money, or to do any other Thing, and afterwards adds this 
Clauſe in the Deed : Et ad majorem hujus rei ſecuritatem inveni A. de B. & C. de D. fidejuſ- 
fores, quorum unuſquiſque obligat ſe in tolo & in ſolid', and theſe two do allo ſeal and deliver 
the Deed; this is a good Obligation to bind them although there be no other Words in the 
Deed. Perk. g. 58. Fits; e i 

If an Obligation be made to J. D. to the Uſe of F. S. this is a good Obligation for J. S. in 


Equity; and ſome have ſaid he may releaſe it; but this is much to be doubted : For it is 


certain J. S. cannot ſue the Obligor in his own Name; but when he has Cauſe of Suit he 
may compel F. D in Chancery to ſue the Obligor. Bro. Obligor 72. Cromp. Jur. 63. 

If A. of B. binds himſelf to C. of D. to pay 207. and ſays not when, yet the Obligation is 
good, and the Money is due preſently. So if the Obligation be ſolvendum nunguam, or ſol- 
vendum at Domeſday z the Obligation is good, and the /o/vendum void, and the Money is 
due preſently. So if A. of B binds himſelf to C. of D. in 20 J. ſolvendum A. de B. [where it 
' ſhould be ſolvendam C. de D.] the Obligation is good, and the ſolvendum void. Bro. Ob. 
47. 14 H. 8. 29. 21 Ed. 1. 40. 4 £4; 4:-29-- . 

If the Obligation be made thus, [obligo me, Cc. ] leaving out theſe Words following 
[ eredes, Executores & Adminiſtratores] this is a good Obligation, and the Exccutors — 
Adminiſtrators, but not the Heir, are bound by it. And if it be made thus, ¶ ſolvendum to 
the Obligee & ſucceſſoribus ſuis] and not [ Executoribus, c.] this is a good Obligation, and 
the Executors and Adminiſtrators, and not the Succeſſors, except it be in Caſe of a Corpo- 
ration, ſhall rake Advantage of it. Dyer 13. Bro. Obl. 15, 68. . — 
By the G/at. 33 H. 8. c. 39. All Obligations and Specialties muſt be made to the King 

thus, Domino Regi, and to no other for his Uſe, Sofvendum Domino Regi, Heredibus vel Execu- 
toribus ſuis, And theſe will have the Effect of a Statute Staple, &c. and if unpaid at the 
King's Death, he may diſpoſe of them accordingly, either to his Heirs or Executors. | 


An Obligation may be good —_— it contains falſe or incongruous Latin or Engliſh, or Language? 
: 


Latin be put for Engliſb, or econtra, if the Intent of the Parties may ſufficiently appear: And 


therefore if one be bound by the Name of Johannes for Fobannem; or one binds himſelf in 


octogenta for oftoginta libris; or in ſeptungentis for ſeptuagintis libris; in wigints for vigintii 
libris; in ſewteen for ſeventeen Pounds; in quinquegentis for quingentis libris; (10 Co: 133. 
Fitz. Obl. 12. 2 H. 4. 14) in ſeptuageſimo for ſeptuaginta libris, (adjudged Vernon's Cale, 
M. 13 Jac: C. B.) ſexingentis for ſexcentis libris; in quinquageſſimis, or quingue decies, for 
quinquaginta libris; or oftogenta for octaginta libris; or in viginta livers for viginti libris; in 
 wviginti nobilibus for twenty Nobles; (Gray's Caſe, 5 Fac. B. R. M. 10 Car. B. R. adjudged) 

or in oFigenta libris for octigonta libris; or quinginta libris for quinquaginta libris; or the like: 
Theſe Miſpriſions will not hurt the Obligations, for they are good notwithſtanding. Fitz- 
 bugh v. Bridges, 3 & 4 Eliz. C. B. 


But if one by the Obligation binds himſelf in guingueagentis libris, or in quingueaginiis libris, 


or in guinagentis libris, or in ſegintis libris; theſe Obligations are void; for in theſe Caſes the 


M-aning is ſo uncertain, that it cannot be diſcerned, and no Averment will ſerve to ſupply it 


in this Caſe. Paris's Cafe, M. 4 Fac. B. R. | | | 

So if an Obligation be dated 23 die Aprilie inſtead of Aprilis ; this is a good Obligation, 
Trin. 21 Fac, Nowel's Caſe. ; 1 . | | 
And it an Obligation have no Date, or a falſe and impoſſible Date, or have but Half the 


Date, as the Year of our Lord only; or if it wants theſe Words, In cujus rei, Se. or the 


like, if it be ſealed and delivered, it is a good Obligation. 2 Co. 5. 
But now by Stat. 4 G. 2. c. 26. all Bonds muſt be in the Englih Language. 


Secondly, As to the Matter and Subſtance of an Obligation. 


A ſingle Obligation may be to pay Money, or to do any other Thing that is lawful and 
poſſible, and ſuch Obligations are good. But if the Obligation be to bind a Man to do a 
Thing unlawful or impoſſible, it is void : And therefore if one binds himſelf in an Obli- 


gation to kill a Man, burn a Houſe, maintain a Suit, or the like, it is void. So if the 
Obligation be made for Maintenance, or to that End, or if it be made purſuant to and in 
Execution of an uſurious Contract, or the like, it is void. So if an Obligation be made 


againſt the Statute of 23 H. 6. it is void. So if one binds himſelf in an Obligation, _ 


If one makes a Writing in the Form of a Statute, which the Party ſeals, and afterwards, 
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Bonds. 


* plead Performance of the Condition in the not paying of it. Bro O81, 42. 


the Matter thereof is altogether uncertain or inſenſible, it is void; but if there be any rea- 
ſonable Certainty in it, it is good enough. So if one binds himſelf to go to Rome in three 
Days under Pain of 20/. this is void. 10 Co. 110 5 | 

A Bond was drawn in common Form for Payment of Money; but in Fact it was made 
on an Agreement, that the Plaintiff ſhould either marry ſuch a Perſon, or by way of For- 


feiture pay the Defendant the Sum mentioned in the Condition of the Bond. The Court 


granted Relief againſt this Bond, it being contrary to the Nature of Marriage, which ought 
to be free and without Compulſon. 2 Vern. 102. | Et PS 
So if A. being a Widow, gives a Bond to B. for 100 J. if ſhe marries again, and B. gives 
a Bond to the Widow to pay her Executors the like Sum if ſhe ſhould not marry again, and 
the Widow ſoon after marries, her Bond ſhall be delivered up. 2 Vern. 215. 5 
A Bill to be relieved againſt a Bond to a Houſe-keeper for fecret Service, was diſmiſſed; 
for Equity will not relieve in thefe Caſes unleſs it appears that the Woman be a common 
Strumpet, and uſed to draw in young Gentlemen, &c. And if a Man gives a Bond to his 
Miſtreſs for Payment of Money; this is deemed a free Gift, and no Relief can be had againſt 


the Bond. 2 Vern. 242. Vern. 483, 484. | | 


A Bill was brought to be relieved againſt a Bond given by a Son to the Father (on the Fa- 
ther's ſettling Lands upon him in Tail) that the Son ſhall not dock the Intail. Per Cur', The 
Bond is good; for had not the Son agreed to give the Bond, the Father might have made 
him only Tenant for Life. 2 Vern. 233. i | D 
If a Son in plentiful Circumſtances gives a Bond to his Father for the Payment of 1207. 


Annuity for Life; this (if done freely and without Coertion) is good. Will. 607. 


(D) What is a good Condition of an Obligation, or nat. 
' Firſt, As to the Manner and Form of making it. 


HE Condition of an Obligation may be either in the ſame or in another Deed, and ir 
1 may be indorſed on the Back of the Obligation, ſubſcribed under it, or contained with- 
in it; but the beſt way to make it is the uſual way, viz. The Condition of this Obligation 
is ſuch, &c. and yet if it be otherwiſe it may be good; for if an Obligation be made from A. 
to B. and on the Back of the ſame theſe Words are indorſed, [That whereas the within boun- 
den A. is bound to B. in 20/. yet B. willeth and granteth, that if A. pays to B. 101. at 


Eaſter, that then the Obligation ſhall be void]; this is a good Condition. So if in the Cloſe 


of an Obligation of 20 J. theſe Words be added, That if A. (the Obligor) pays 101. to B. (the 
Obligee) at Eaſter, the Obligation ſhall be veid; this is a good Condition. So if an Obliga- 
tion be made from A. to B. of 20 l. and theſe Words are ſubſcribed, New therefore if the 
Obligor pays 5 l. quarterly for four Years, then it is agreed that the Obligation ſhall be weid ; this 
is a good Condition. So if a ſingle Obligation be made from A. to B. of 20 l. and after the 


Obligation is made, B. by another Deed grants, That if A. pays to him 101. at Eaſter, tbe 


Obligation ſhall be void; this is a good Condition or Defeaſance. But if A. binds himſelf in an 
Obligation to B. of 20 J. and after B. binds himſelf in another Obligation to A. to perform the 
Covenants of an Indenture, and in this ſecond Obligation there is a Proviſo, That B. ſhall not 
ſue upon the firſt Obligation till ſuch a Time; this is not a good Condition. Plow. 141. 


21 H. 6. 51. Fitz. Bar. 157, 265. Bro. Obl. 89. Paſ. 8 Jac. Simpſon's Caſe. 21 H. 6. 


1. 26 H. 8.9. 

l If A. be . to B. in 20 J. with Condition, That if B. does not bring A. a Horſe before 
Eaſter, that the Obligation ſball be void; this is a good Condition: And if the Obligee will 
have Advantage of it, he muſt perform the Thing : Er fic de ſimilibus. 26 H. 8. 8. | 

So if A. be bound in an Obligation to B. in 20/. with Condition, That if B. hall bring 
twenty Loads of Mood to the Houſe of A. that A. ſhall pay him the 201. or that A. ſhall pay him 
20 l. when B. ſball bring bim twenty Loads of Wood to his Houſe; theſe are good Conditions, 
and the Thing muſt be done before the Money is to be paid. Bro. Count 6g. 8 

If the Condition of an Obligation be, That if A. (the Obligor) do not pay to B. (the Obligee) 
10 l. that the Obligation ſhall be void; this is a good Condition, but it ſhall be taken accord- 
ing to the Words, and therefore the Obligor is not to pay it: And if he be ſued, he may 


If theſe Words be omitted in the Cloſe of the Condition, That then the Obligation to. 


be void; the Condition is void, but it does not hurt the Obligation, for that remains 


fingle : But if the next Words, viz. Or ſhall tand in Force, be omitted, the Condition 


is never the worſe ; for as the Addition of them adds nothing to, ſo the Omiſſion of them 


detracts nothing from the Strength of the Obligation. Paſ. ꝙ Jac. B. R. Trueman and Par- 


ran's Calſe.* : | | 
Secondly, As to the Matter and Subſtance of the Condition of an Obligation. 
The Condition of an Obligation may be to do any lawful or poſſible Thing, as to pay 


Money, deliver Goods or Cattle, acknowledge a Statute, enter into an Obligation, make a 
Releaſe, make an Eſtate, ſurrender an Eftate, make Reparations, for quiet enjoying, to 


fave harmleſs, to defend a Title, to perform Covenants, to abide by an Award, to perform 
a Will, to give ſo much Land or Money in Legacy, to purchaſe Lands, to appear in a 
Court, to marry another, not to ſue, not to meddle with any Executorſhip, not to revoke a 
Letter of Attorney, not to be Surety, not to play at Cards or Dice, or any ſuch Thing; 
and ſuch a Condition is good. So alſo it ſeems a Condition that a Man ſhall not ſell his 
| Goods, is good. But when the Matter or Thing to be done by the Condition is unlawful 
or impoſſible, or the Condition itſelf is repugnant, inſenſible or incertain ; the Condition is void, 
and in ſome Caſes the Obligation alſo. Paſ. 8 Fac. C. B. Vide Weſt's Symb. | 
As to theſe Matters, theſe Things are to be obſerved: | 


Firſt, When the Thing injoined or reſtrained to be done, or not to be done by the Con- Againſt Law. 


dition, is ſuch a Thing in its own Nature as the Commiſſion or Omiſſion thereof is malum in 
ſe; there not only the Condition, but the whole Obligation alſo is void ab initio : And there- 
fore if one be bound in an Obligation, with Condition that he ſhall kill a Man, burn a Houſe, 


do any other Felony, commit any Treſpaſs, maintain any Suit unlawfully ; or (being an 


Officer) that he ſhall take Fees by Extortion ; or that he (being a Sheriff, Sc.) ſhall let 
2 Priſoner eſcape, or that he ſhall ſave the Obligee harmleſs againſt an unlawful Deed, or that 


he ſhall not ſave his Land; or that he (being a Tradeſman) ſhall not uſe his Trade; and yet 
it ſeems a Condition that a Man ſhall not uſe his Trade in one Place, and at one Time, or 


if he does, that he ſhall pay ſo much by the Year unto another, is not a Condition againſt 
Law; (or that a Man being an Officer, and an Officer pro bono publico) ſhall not exerciſe his 
Office, or the like; this Condition is void, and makes the Obligation, and ſo the whole 
| Deed void. But when the Thing to be, or not to be done by the Condition, is ſuch a Thing 
as the Omiſſion or Commiſſion thereof in its Nature is not malum in ſe, but only againſt ſome 
Maxim of Law, as that a Man ſhall make a Feoffment to his own Wiſe; or is but malum 
 prohibi/um only, as that a Man ſhall erect a Cottage contrary to the Statute of 13 Eliz. of is 
| repugnant to the State, as that a Feoffee of Land ſhall not alien it, or take the Profits of it; 
or that a Tenant in Tail ſhall not ſuffer a Recovery of his Land, or the like; in theſe Caſes 
the Conditions only are void, and the Obligations remain ſingle and without a Condition. 
And yet perhaps if the Obligors be ſued upon theſe Obligations, they may have Relief in 
Equity. 10 Co. 101. 11 Co. 53. Co. Lit. 206. Dyer 304. Plow. 64. Fitz. Obl. 13, 


Secondly, When the Matter or Thing to be done by the Condition, is ſuch a Thing as in Impoſſible. 


its Nature is impalſible to be done at the Time of the making of the Obligation, there the Ob- 
ligation is good, and the Condition only is void. And therefore if I be bound in an Obliga- 
tion with Condition, That 1 ſhall ſtand to the Award of certain Perſons, &c. provided that the 
Award be made before the tenth Day of May next, and provided that I bave Warning fifteen 
Days before the tenth of May, and this Obligation is made the ninth Day of May; this is a 
void Condition. And ſo if I be bound in an Obligation with Condition, That I will go to 
Rome within three Days, or that I will make an Eftale of Whiteacre in Dale worth 10 l. per 
Ann. when re vera it is worth but 51. per Ann. or that I will be nonfittt in ſuch an Action, or 


aſſure ſuch a Piece of Ground, when in Truth there is no ſuch Action or Piece of Ground; this 


Condition is void, and the Obligation remains ſingle and good. So if the Condition be, That 
whereas A. had a Judgment againſt B. the Obligor for 20 J. and the Obligee hath acknow- 
ledged Satisfaction; if therefore the Obligor ſhall before ſuch a Day get a Warrant from A. 
whereby the Obligee may be ſaved harmleſs for the ſame Acknowledgment, that then, &c, This 


Condition is void, and the Obligation alſo, for that it is not only impoſſible but againſt Law 


alſo. But when the Thing to be done by the Condition is a Thing poſſible at the Time of the 
| making the Obligation, and after by Matter ex poſt facto by the Ad of God, the AZ of the 
Law, or the Act of the Obligee, it is become impoſſible z in this Caſe the Obligation and Con- 
dition are both become void. And therefore if a Man be bound with Condition that he ſhall 
appear the next Term in {ach a Court, and before the Day the Obligor dies; hereby the 


Obligation is ſaved. So if A. be bound to B. that F. S. ſhall marry Jane G. by ſuch a Day, 


and before the Day B. himſelf marries Jane C. hereby the Obligation is diſcharged, and B. 
ſhall never take Advantage of it. Perk. $. 735, Co. Lit. 207. Fitz. Obi. 17. 27 H. 8. 
29. 21 Ed. 4. 54. 42 Ed. 3. 6. e | 
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Bonds. 


incertain. 


Taſenſible and 7. Birdy, When the Condition of an Obligation 1s fo inſenfible and incertain that the Mean- 


ing cannot be known, there the Condition only is void, and the Obligation good: As if an 
Obligation be made by A. to B. with Condition, That A. all keep B. withcut Dainage againſt 
J. S. for 10 l. in which the Obligee is bound to the Obligor ; this Condition is void, and the 
Obligation fingle. So if rhe Condition be, That A. all pay bis Part of the Sums cf Monex 
that ſhall be levied for the trying ibe Cuſtoms of M. unleſs the Word levied be uſed tor taxed 
in that Country, the Condition is inſenſible and void. If A. be bound to B. with Conditicn 
to ſave him harmleſs, and ſays not for what or againſt whom ; this Condition is void, and the 


Obligation ſingle ; but if any Senſe or Certainty may be made of it, the Obligation and Con- 


Repugnanti- | 


Not triable. 


When void 
not being 
made to the 
Sheriff. 


Statute ; there the Condition and Obligation are both void, Antley's Caſe, Hil. 5 Jac. C. B. 


dition ſhall be both good. Paſ. 9 Jac. B. R. | 
Fourthly, When the Condition of an Obligation in the Matter of it is repugnant to the 
Obligation itſelf, there the Condition is void, and the Obligation good. And therefore if 
the Condition of an Obligation be, that the Obligee ſhall not have Benefit by the Obli- 
gation, or that he ſhall not ſue for the Money in the Obligation, or the like; this Condition 
is void, and the Obligation ſingle. And yet at this Day by a Defeaſance made after the Ob- 
tigation it may be done. 7 H. 6. 44. 21 H. 7. 24, 30. E 
Fifthly, When the Fhing to be done by the Condition is to be done gœ hend Sea, it has 
been held that the Condition is void, and the Obligation fingle, becauſe the Thing was not 
triable here. 10 H. 6. 14. 21 Ed. 4. 10. | bs 355 
But the Law is otherwiſe now, and that the Matter is triable here, and the Condition 
good. Trin. 7 Fac. B. R. | | | | | . 
And in all other Caſes where a Deed in general is void for Miſnomer, Diſability, or other- 
wife, there an Obligation is void. Fitz. Ot. a, 11. gs | 
All Bonds with Conditions for the enjoying of Spiritual Livings contrary to the Statute of 
13 Eliz. c. 20. are void by the Statute of 14 Eliz. c. 11, | . 
If any Perſon be drawn by Flattery or Threatning to enter into any Obligation ſimple or 
conditional to pay any Money not truly due, they may be relieved in Chancery, tor which 


fee the Statute of 31 H. 6. c. 39. | 


See of Conditions before, p. 260, 261, &c. 
(E) What Bends or Obligations are void by the Statute Law. 
TRS, By the Stat. 23 H. 6. c. 10. No Sheriff or his Officers ſhall take any Obligation, 


by Colour of their Offices, of any Perſon in their Ward, but only to themſelves, and in 
the Name of their Office with Condition, with Sureties ſufficient, and the Priſoner ſhall ap- 


pear at the Day in the writ; and all others taken in any other Form ſhall be void. And Per- 


fons that are in his Ward by Execution, Condemnation, Capias Utlagatum, Excommunica- 
tion, Surety of the Peace, or ſome other ſpecial Caſe, being ſent for by a Juſtice for Fe- 
Tony, or the like, may not be bailed. And others that are arreſted on a Capias for Debt, or 
any Indiftment, or otherwiſe by Writ, Bill or Warrant that are mainpernable, muſt be bailed. 

For the better underſtanding of which Statute obſerve theſe Things: | | 
That ſuch Obligations as differ and vary from the Form of this Statute in Words and Cir- 
cumſtances only, are good notwithſtanding this Statute. And therefore if a Priſoner makes 


an Obligation with a Condition: to appear and anſwer in a Plea of Debr, and ſays no more, 
nor does fet down the Cauſe of the Debt; this is a good Obligation. Valar Caſe, M. 


ac. B. R. | 3 , e 

1 — if the Sheriff takes an Obligation with one Strety only, or with two Sureties that are 
inſufficient, or with two Sureties of another County; this is a good Obligation. So if the 

Debt for which the Party is arreſted be 300 J. and the Sheriff takes an Obligation of 100 J. for 

his Appearance; this is a good Obligation, and it concerns him only. 10 Co. 101; 

So if the Condition of the Obligation be for Appearance Menfe Paſche, omitting proxime 
futur; yet it is a good Obligation. Villar's Caſe. 20s 
So if the Party was arreſted by an Attachment out of the Star-Chamber upon a Contempt, 
and the Condition of the Obligation was, That if rhe Obligee ſhall appear, and then and there 


| {hall anſwer a Contempt by bim commilted againſt the King and bis Council; this was a good Ob- 


ligation. And if the Party that makes the Obligation be not in the Sheriff's Cuſtody, altho? 


the Obligation be made in any other Manner eſſentially differing from the Form preſcribed in 


the Statute, if it be not againſt the Common Law it is a good Obligation. Dyer 364. 

And therefore if when a Capias Utlegatum be delivered to the Sheriff againſt a Man, the 
Sheriff takes a Bond of him for his Fees and his Trouble; this Bond if it be not within the 
Statute, yet it is againſt the Common Law, and therefore void, becauſe it is by Colour of 
Extortion. But where the Obligation, whether it be ſingle or double, made by a Priſoner 
eſſentially differs by Addition, Alteration or Diminution, from the Form preſcribed in the 


Ard 


4 


_ Y — 


n.. 


Cb. 6. 5. 21. Bonds. 


And therefore if ſuch a Priſoner makes an Obligation to any other beſides the Sheriff, | 


although he to whom it be made be called Sheriff; or if he makes an Obligation to him by 
the Name of his Office, and does not rightly name him; as if he makes it to J. S. Ficecomits 
in Comitatu predifio, whereas it ſhould be De Comitatu prædicto; all theſe Obligations are 
void by the Statute. And if the Sheriff takes an Obligation of a Priſoner for his Appearance 
in Caſe where he is not bailable by the Statute, and ſo lets him go free; or if he takes an 
Obligation of a Priſoner that is bailable for his Appearance, and inſerts other Things in the 
Condition, as to pay Money for Meat, Drink or Fees, or the like; or if he delivers a Man in 
Execution, and takes a Bond of him to ſave him harmleſs, or to be true Priſoner; all theſe 
and ſuch like Obligations as theſe are void by the Statute. NowePs Caſe, Trin. 21 Fac. | 
If a Man be a Priſoner in Ludgate upon a Capias Uilegatum, and the Gaoler takes an Obli- 
_ gation of him with two Sureties, with Condition to ſave him harmleſs, and to diſcharge his 
| Fees, and to yield his Body at all Times upon Summons, Sc. this is a void Obligation as 
well againſt the Sureties as againſt the Principal. Dyer 118, 119. 3 
If the Under-Marſhal of the King's Bench takes an Obligation of one in Execution, and a 
Stranger, with Condition to ſave him harmleſs of all Eſcapes, and ſo ſuffer the Priſoner to go 
at large; this is a void Obligation. Dyer 324. | ws 
If the Sheriff of Bedford, having a Priſoner by Force of an Execution, lets him go at 
large, and takes an Obligation of him, with Condition that he ſhall keep the Sheriff without 
Damage againſt the King and the PlaintiF, and be at all Times at the Commandment of the 
Sheriff as a true Priſoner, and appear before the Juſtices of the King at Weſtminſter, &c. this 
is a void Obligation. Plow. 61, 62. | | | 5 
If a Man be a Priſoner to the Sheriff for Suſpicion of Felony, and after a Writ comes to 
him to have all his Priſoners at a certain Day before the Juſtices of Gaol- Delivery of the ſame 
County, and thereupon the Priſoner makes a ſingle Obligation to the Sheriff to appear be- 
fore the Juſtices the Day of the Writ; this is a void Obligation, becauſe it is ſingle and not 
with Condition, And if the Sheriff bails not one bailable by a ſingle Obligation; this is a 
void Obligation. Fitz. Obl. 4. 125 FI 5 
Secondly, By Slat. 5 & 6 Ed. 6. c. 16. Bonds that concern the Buying and Selling of Offi- 
ces are void, | | 
Thirdly, By Stat. 13 Eliz. c. 5. Bonds, Cc. made to avoid the Debt or Duty of others, 
ſhall (as to the Party whoſe Debt or Duty is endeavoured to be avoided) be void. 
Fourthly, By Stat. 14 Eliz. c. 11. All Bonds with Conditions for enjoying Spiritual Livings 
contrary to the 12 Eliz. c. 20. are made void. | 7 ad. 
 Fifibly, By Stat. 16 Car. 2. c. 7. All Securities obtained by Gaming are void. 
Sixibly, By Stat. 7 & 8 Will. 3. c. 7. All Contracts and Securities given to procure a Re- 
turn of a Member of Parliament, contrary to the laſt Determination in the Houſe of Com- 
mons of the Right of Election for ſuch Place, or of more Perſons than are required by 
the Writ, Sc. ſhall be adjudged void. DE 
Seventhly, By Stat. 4 & 5 Ann. c. 14. All Inſtruments and Agreements for farming or pur- 
chaſing Charity Money upon Briefs are declared void. And the Purchaſor is to forteit 5o00/. 
for the Uſe of the Sufferers, to be recovered by Action, Sc. | | 
Eightbly, By Stat. 12 Ann. Seſſ. 2. c. 11. Bonds upon Exceſſive Uſury are void. 


(F) How a ſingle Obligation ſhall be conſtrued. 


A Single Obligation is always taken moſt in Advantage of the Obligee and againſt the 
A Obligor; but it is otherwiſe of the Condition of an Obligation; for this is always taken 
moſt in Advantage of the Obligor and againſt the Obligee. 10 H. 7. f. 16. 

If two, three or more bind themſelves in an Obligation thus, Obligamus nos, [we oblige 


(or bind) us], and ſay no more, the Obligation is and ſhall be taken to be joint only, and not _ 
ſeveral; but if it be thus, O#/igamus nos & utrumque noſtrum, [we oblige (or bind) us, and 


both of us]; or Obligamus nos & unumquemque noſtrum, [ we bind us, and every one of us]; or 
| Obligamus nos & quemlibet noſtrum, [we bind us, and every of us]; or Obligamus nos & alie- 
rum noſtrum, [we bind us, and each of us]; in all theſe Caſes the Obligation is both joint 
and ſeveral, fo as the Obligee may ſue all the Obligors together, or all of them apart, at his 
Pleaſure ; but he may not ſue ſome of them, and ſpare the Reſt, but he muſt ſue them all 
togetner, or all apart by ſeveral Præcipes; and in this Caſe he may have ſeveral Judgments 
andi ſeveral Executions againſt the Obligors, and take their Bodies in Execution; but he ſhall 
have Satisfaction but once, or from one of them only, for after he has been ſatisfied by one, 
the Reſt ſhall be diſcharged. But in the firſt Caſe where the Obligation is joint and not ſeve- 
ral, the Obligee muſt ſue all the Obligors together, fur he cannot ſue one alone with 5 
| | | ee without 
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without the Reſt, unleſs it he in fome fpecial Caſes; as where one of the Obligors alone doth 
ſcal the Deed, or where all of them ſeal, but one of them? is an Infant, a Woman Covert, or 
the like, or where one of them ts dead ; for in theſe Caſes one or ſome of them may be char- 
ged without the Reſt. But otherwiſe the Plaintiff can't proceed in his Suit againſt one or ſome 
of them without the Reft, except the Defendant gives him Advantage; for howſoever the 
Suit be well begun, when one or ſome of them alone is or are ſued, (Hil. 39 Eliz. B. R. ad- 
judged} it ſhall not be intended that the Reſt are living until it be ſhewed by the other Party, 
yet the Defendant is not bound to anfwer unleſs the Reſt be fued alſo; and therefore in this 
Caſe he or they that is or are fued alone are thus to take the Advantage of it, viz. to ſhew 
the Matter to the Court, and to plead in Abatement of the Writ; for if he appears and ſhews 
it not, but pleads Non eſt factum, or the like, to the Obligation, the Jury muſt find againſt 
him, and he will be charged with the whole Debt; and fo alſo if one appears, and the other 
makes Default and is outlawed, he that appears muſt anſwer all. Dyer 19, 310. 5 Co. 119. 
9 Co. 53. Old Nat. Br. 62. Bro. Jointenancy 4, 16. „ 5 
Executors and Adminiſtrators ſhall be bound by the Obligation of the Obligor although 
they be not named ; but the Heir of the Obligor ſhall not be bound by the Obligation unleſs 
he be named in the Obligation, viz. Obligo me, Heredes, &c. Dyer 14, 279, | 
If an Obligation be made to one and his Heirs, or to one and his Succeſſors, the Executors 
and Adminiſtrators, not the Heir or Succeſſor, ſhall take Advantage of it. If one binds 
himſelf in an Obligation of 200 J. to A. and B. ſolvendum 100 l. to A. and 1007. to B. and A. 
dies, the Executors of A. ſhall have 100 J. but B. ſhall have the whole 200 J. Sed Quære. 


0% | | ” | | 
If — binds himſelf by Obligation to J. S. to pay him 100 l. when K. comes to his Houſe, 
and at Michaelmas then next following 100 l. more; Michaelmas then next following ſhall be 
taken for next following the making of the Obligation, and not next following the coming 
of K. to his Houſe. Bro. Obl. 9. 3 . 8 
If one binds himſelf to pay Money upon a ſingle Obligation, and does not ſay when; in 
this Caſe it muſt be paid preſently. Dyer 128. Per three Juſtices, Trin. 22 Fac. C. B, 
If one binds himfelf by Obligation to pay Money at Michaelmas, and does not ſay which 
Michaelmas ; this ſhall be taken for Michaelmas next after the Date of the Obligation; and 
fo alſo it ſhall be taken in the Condition of an Obligation. Cur' Marches of Wales, T. 8 Car. 
If one binds himſelf to pay 207. in the Year of our Lord which ſhall be 1599. in and 
upon the 13th of O#ober next enſuing the Date of the Obligation; this ſhall be taken to be 
due the 13th of OFober 1599. and not next after the Obligation. M. g Fac. B. R. „ 


(G) Hou an Obligation with a Condition, or the Condition of an Obligation ſhall be 
conſtrued, and how it muſt and ought to be performed. | | 


Firſt, Witb Reſpeli to the Perſons that are to do the Thing. 


T HE Condition of an Obligation when it is doubtful, is always taken moft favourably 
for the Obligor in whoſe Advantage it is made, and moſt againſt the Obligee, yer ſo 
as an equal and reaſonable Conſttuction be made according to the Minds of the Parties, altho* 
the Words ſound to a contrary underſtanding. Hil. 37 Eliz. B. R. Sharplus v. Hauckington, 
r | = N 

"If Sl) 5 be by a Condition to be done, and it is ſet down indefinitely, and not ſet down 
who ſhall do it, if the Obligee has more Skill to do the Thing than the Obligor, it ſhall be 
done by him, otherwiſe it ſhall be done by the Obligor ; as if a Taylor be bound to me in an 
Obligation, with Condition, that if I bring him three Yards of Cloth, which ſhall be mea- 
ſured and ſhaped ; and if he makes me a Cloak of it, Sc. and it is not ſaid by whom it ſhall 


be ſhaped, this muſt be done by the Taylor. Perk. F. 785. 


| | Secondly, With Reſpe8 to the Time of deing the Thing, 


If the Condition of an Obligation be to pay Money, or to do any other tranſitory Act to 
the Obligee himſelf, and no Time is ſet for the doing thereof, but a Place only; this regu- 
larly muſt be done in convenient Time, and that without Requeſt. So alſo in Caſe where 
the Thing to be done is in its Nature local, but yet ſuch a Thing as may be done as in the 
Abſence of the Obligee and without his Concurrence ; as to acknowledge Satisfaction on 
a Judgment, make a Leaſe for Years, or the like, it muſt be done in convenient Time, 
and that without Requeſt. So alſo in Caſe where the Thing to be done is local, and the 

| | | | or AP = 3 


—— 
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| Concurrence of both Parties neceſſary thereunto, yet when it is to be done to a Stranger, and 
not to the Obligee, as if the Condition be that the Obligor ſhall make a Feoffment to F. S. it 
muſt be done in convenient Time without Requeſt : But where the Thing to be done is local, 


and the Concurrence of both Parties neceſſary thereunto, and the Act is to be done by the 
Obligor himſelf, or by a Stranger, to the Obligee himſelf; as where the Condition is that 
the Obligor or a Stranger ſhall infeoff the Obligee; in this Caſe the Obligor, or the Stranger, 
ſhall have Time to do it during his Life, unleſs the Obligee haſtens it by Requeſt; and if he 
requeſts it ſooner, then it mult be done in convenient Time after Requeſt made: And yet if 
the Thing to be done be to be done wholly by the Obligor, or a Stranger, and doth nothing 
concern the Obligee; as where the Condition is that the Obligor ſhall go to Rome, or that 
J. S. ſhall preach at Paul's Croſs, or the like; in the firſt Caſe it may be done at any Time 
| during the Life of the Obligor, and in the laſt Caſe it may be done at any Time during the 


Life of J. S. and Requeſt in this Caſe ſhall not haſten it. Co. Lit. 208. 2 Co. 79, 80. 


H 7. 16. 85 | 1 | | 

” 10 8 Obligation be with Condition to grant a Rent or an Annuity to the Obligee during 
his Life, to be paid at Eaſter, and no Time is ſet for the doing of it; this Rent muſt be 
granted before Eaſter next after the Obligation, or elſe the Obligation will be forfeired. And 
if the Condition be to grant an Advowſon, and no Time is ſet for the doing thereof, it muſt 
be done before the Church becomes void, or otherwiſe the Obligation ſhall be forfeited. 


2 Co 80. Co Lit. 208; | 


If the Condition be to do a Thing upon a Day in the Year, and there be two Days of that 


Name in the Year ; in this Caſe it ſeems it muſt be done that Day that is fartheſt off from 


the Time of making of the Obligation, eſpecially if that Day be the more notorious of the 


two Days. Dyer 77. | 
If the Condition be to pay 101. the 11th of May next following, and the Obligation is 
dated the ;th of May; in this Caſe the Money muſt be paid on the 11th Day of the ſame 
Month of May, and not of the next Month of May. Adjudged M. 20 Fac. Preſcot's Cale. 

If the Condition be to ſtand to the Award of FJ. S. and F. S. awards Money to be paid, but 
ſets no Time for the Payment of it; this muſt be paid in convenient Time, elſe the Obliga- 
tion ſhall be forfeited. 22 Ed. 4. 25. 5 

If one be bound to me in an Obligation, with Condition that if I infeoff him of Whiteacre 
he will pay me 104. but does not ſay when; this muſt be done as ſoon as I make him the 
Feoffment So if one be bound to me that if the Goods I have delivered to B. ſhall be loſt, 
that C. ſhall ſatisfy me for them, and does not ſay when; this. ſhall be preſently after the 
loſing. Perk. §. 796, 799. | 


If the Condition be to pay J. S. Money when he ſhall come to the Age of twenty · one | 


Years; in this Caſe it muſt be paid the very Day J. S. comes to his full Age, and Payment 
after is not ſufficient Performance of the Condition. M. 2 Fac. B. R. Crauſdenet Morſe's 
Caſe.:-:-- ; BO ES % pon cl 5 
If the Condition be to come at a Day to ſuch a Place to do a Thing, and the Thing cannot 
be done without the Concurrence of the other Party; in this Caſe the Obligor muſt ſtay to 
the very laſt Inſtant of the Day for his coming, and it ſeems alſo he muſt (tay at the Place 
all the Day long. 39 Eliz. B. R. Fitz. Bar. 92. 
If the Condition be to pay Rent at Michaelmas, or within twenty Days after, the Obliga- 
tion is not torfeited before the twenty Days be paſt. Adjudged Paſ. 39 Eliz. 


If one be to do a Thing on a Day certain, he may do it any Part of the Day whilſt the 


Light doth laſt, and if the Condition be to do a Thing by or before a Day, it may be done 
the laſt Inſtant of the Day before, and it is ſufficient. Bro. Condition 145. Dyer 17. 
7 K 8 | - FF 


Thirdly, With Reſpect to the Place where the Thing is to be done. 


If the Condition of an Obligation be to pay Money, or do any like tranſitory Act, to the 
| Obligee, on a Day certain, but no Place is ſet down where it ſhall be done; in this Caſe it 
muſt be done to the Perſon of the Obligee wherever he be; and for this Purpoſe the Obligor 
muſt at his Peril ſeek out the Obligee, if he be intra quatuor maria, otherwiſe the Obligation 
is forfeited ;. but if the Obligee be not within the Kingdom at the Time when the Thing is 
to be done, he is not bound to ſeek him; ſo neither is the Obligation forfeited for not doing of 
the Thing. So if one grants an Annuity to another, and does not ſet down where it ſhall be 
paid, and gives a Bond with Condition for the Payment thereof; in this Caſe it muſt be done 
to the Perſon of the Obligee wherever he be; and the like Law is where the Thing to be 
done by the Condition is to be done by or to a Stranger; but when the Thing the Party is 
333 Cote N | | bound 
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Bonds. 


bound by the Condition to do is local, he is not bound to go any ſurther or to any other 
Place but to the Place itſelf; and therefore if the Condition be to make a Feoffment of a 
Piece of Land, the Party that is bound to do it is not bound to go to any other Place but to 
the Piece of Land to do it. And if a Man makes a Feoffment in Fee, or Leaſe for Life or 
Years of Land, rendring Rent generally, and gives an Obligation with Condition for the 
Payment of Rent, the Feoffee or Leſſce is not bound to go to any Place from the Land 
to ſeek the Feoffor or Leſſor to pay him this Rent. Perk, $. 780, 781. 7 Ed. 4. 4. 22 Ed. 
4-25. Lit. F. 340, 341. | _ | ge 
If the Condition be to deliver twenty Quarters of Corn ſuch a Day to the Obligee, and 
no Place is ſet down where it ſhall be delivered; in this Caſe it is ſufficient, if the Obligor 
when the Corn is ready gives Notice thereof to the Obligee, and defires him to appoint a 
Place whereunto the Obligor may bring it, and if he refuſes to appoint a Place, it is at his 
own Peril; or the Obligor may bring the Corn to the Houſe of the Obligee, (and this is the 


| ſafeſt way) and if the Obligee refuſes it the Condition is performed, and the Obligation is 


To perform 
Covenants. 


To make a 
Feoffment, 


Leaſe, &c. 


To make a 
Releaſe or 
other Aſſu- 


Jance. 


To pay Mo- 
ney or Rent. 


To warrant 


diſcharged. Perk. §. 78 g. | | 
Fourth! J. it Reſpect of the Thing itſelf to be done. | 


If the Condition be to perform all the Covenants in an Indenture ; this ſhall be taken as 
well for the Covenants in Law as for the Covenants in Deed. 4 Co. 80. Dyer 257. . 
If a Leaſe be made of a Manor excepting a Cloſe, and the Leſſee makes an Obligation to 
the Leſſor, with Condition that the Lſſce ſhall perform emnia & fingula in ſcripto prædicto 
contenta; by this the Cloſe ſhall be taken to be within the Condition; ſo that if the Leſſee 
diſturbs the Leſſor in the Cloſe excepted, this ſhall be a Breach of the Condition. Plow. 67, 
If the Condition be to make a Feoffment to the Obligee of Land; in this Caſe the Feoff- 
ment may be made with or without Writing; and if it be made by Writing, it may be made 
without any Warranty or Covenants; and this will be a ſufficient Performance ot the Condi- 
tion, Bui now Feoffments muſt be in Writing. ' © 8 5 
If the Condition be that the Obligor ſhall make a Leaſe to the Obligee for twenty Vears, 
and it is not ſet down when the Leaſe ſhall begin, it ſhall begin preſently. 6 Co. 32. . 
If the Condition be that the Obligor ſhall do any Act upon Requeſt, that the Counſel of 
the Obligee ſhall think reaſonable ; as for Example, ſhall do any Act, &c. for the Releaſing 
of an Obligation wherein the Obligee is bound to the Obligor ; and the Obligee, by Advice 
of Counſel, devifeth and requeſteth a Releaſe of all Demands to the Obligee and to J. S. In 
this Caſe the Obligor may refuſe to ſeal it although it be deviſed by the Counſel of the Obli- 
gee, becauſe it is unreaſonable ; for it muſt be a reaſonable Act that the Obligor by this Con- 
dition is bound to do. Dyer 218. Ds 1 FOES 2 
If the Condition be to pay 10 J. at Michaelmas next, and 10 1 yearly after; until J. & be 
made a Knight; in this Caſe although J. S. be made a Knight before Michaelmes, yet the firſt 
107: at Michaelnias muft be paid. Adjudged H. 39 Eliz. C. 8. F 
If the Condition be thus, That if the Obligor ſhall for ever pay yearly to the Obligee, 
Sc. 10 l. at the two uſual Feaſts, by equal Portions; or if his Heirs ſhall at any Time here- 
after pay 100 l. at one Payment to the Obligee, that then the Obligation to be void; in this 
Caſe although the Obligor has Election which of theſe two Things to do, yet becauſe the In- 
tent is apparent that one of theſe Things fhobld be done, if therefore the 1001. be not paid 


before the firſt Feaſt, the 10/7. muſt be paid yearly. Adjudged M. 18 Fac. B. R. Harbert 
v. Rockſey. © EN | Fm | | 5 ee Ho 
If the Condition of an Obligation from A. to B. be thus, That whereas A. hath ſeld to B. 


Land, and for certain Meadow in Dale, that the ſaid A. ſhall warrant the ſame againſt Lord and King, and 


quiet enjoy- 
ing. 


To prove a 
Thing. 


all others, if the ſaid B. ſhall peaceably enjoy it to bim and his Heirs of the Lord of the Manor of 
M. by the Services due after the Cuſtom, &c. In this Caſe the Subſtance being for quiet enjoy- 
ing, it ſhall be extended that way ; and although it be nor ſaid what he ſhall warrant, yet it 
ſhall be taken the Land in Queſtion ; and the Warranty ſhall be conſtrued to laſt only for 
the Life of B. and not to extend to any new Titles after the Covenant, eſpecially ſuch as are 
by the Act and Default of the Obligee himſelf ; as if he commits a Forfeiture, and the Lord 
enters, or the like. Dyer 42, 43. „ . | 
If the Condition be, that the Obligor ſhall ſufficiently prove ſuch a Thing; this ſhall be 

taken for Proof by Inqueſt, and accordingly it muſt be done: But if the Condition be, that 
it ſhall be done by ſuch a Time, or before ſuch Perſons, as when or where Proof cannot be 
had, then it is otherwiſe, Where the Word Proef is put generally, it ſhall be underſtood of 

| CEE: | | - 1 | „ Proof 


- 


2 
Un 


Ch. 6. f. 27. N 77 
* Proof by Juſtice; but when the Parties agree upon another Form of Proof, that ſhall pre- 
vail againſt that which is but Inſtruction of Law. Perk. §. 791. 10 Ed. 4. 11. and Gold's 


Cafe... Heb 129-- | 
If one be bound in an Obligation with Condition to ſuffer his Wife to give her Kinsfolks, To ſuffer a 
Children or others, Portions of his Goods to the Value of 1007. and that he will perform ir, Wife to make 
and ſhe gives Part to one and Part to another; in this Caſe the Huſband muſt perform it ac- * Will. 
cordingly: But if the Condition be to ſuffer her to give A. and B. 100 J. and that he will 
perform it, and ſhe gives 100/. to A. he is not bound to perform this. Trin. 7 Fac. C. B. 
If the Condition be, that he ſhal! perform his Wife's Will, ſo it does not exceed 20 J. and 
ſhe makes a Will, and deviſes 1001. in this Caſe he is not bound to perform the Will for the 
201. T1, 7 Jac. B. R. adjudged. | gn. 


Fiſthl y. In Reſpect of the Manner and Order of doing the Thing, &c. 


If the Condition of an Obligation be, that the Obligor ſhall infeoff the Obligee and ſuch 
others as he ſhall name by a Day; in this Caſe the Obligee muſt do the firſt Act, viz. 
name the others, otherwiſe the Obligor doth not forfeit his Obligation by the not doing of 
it; but if the Condition be to infeoff me, or ſuch others as I ſhall name before ſuch a Day; 
in this Caſe, if I do not name others, he mult infeoff me before the Day at his Peril. 
Kev. . | | | | 
If the Condition be, that the Obligor ſhall make ſuch an Eſtate of Lands as J. S. ſhall ad- 
viſe; J. S. muſt firſt adviſe, and this muſt be made known unto the Obligor ere he is bound 
to do any Thing; and if he never adviſes, he is never bound to do any Thing; for it is in 
this Caſe as if one be bound to ſtand to the Award of F. S. and J. S. never makes any, or 
makes a void Award; which is all one. +5 Co. 25. 7 Ed. 4. 13. Perk. H. 778. | 
If the Condition be, to make ſuch a Diſcharge in ſuch a Court as the Obligee or his Coun- 
Fel ſhall adviſe; in this Caſe the Obligee muſt do the firſt Act, viz. adviſe and give Notice of 
the Advice to the Obligor before he be bound to do any Thing : But if the Condition be, to 
make ſuch a Diſcharge in ſuch a Court ſuch a Day as the Judge of that Court ſhall adviſe ; 
in this Caſe the Obligor muſt at his Peril procure the Judge to adviſe a Diſcharge, and it 
muſt be done that very Day, or the Obligation will be forfeited. 5 Co. 23. 
lf che Condition be, to pay 207. to the Obligee when he comes to London; In this Caſe 
the Obligee muſt do the firſt Act, viz. make known to the Obligor when he firſt comes to 
Lendon; tor otherwiſe it ſeems the Obligor is not bound to pay the Money. Per Juſt. Ni- 
hols, M. 13 Jac. C. B. IT SO OE, | 
If the Condition be, that the Obligor ſhall levy a Fine to the Obligee before ſuch a 
Day, the Obligee muſt do the firſt Act, viz. ſue out the Writ of Covenant. 5 Co. 127. 
yer 371. | 
if he Condition be, that the Obligor ſhall deliver twenty Cloths to the Obligee ſuch a 
Day, the Obligee paying for every Cloth immediately after the Delivery 201 in this Caſe 
the Cloths mult be delivered although the Obligee refuſes to pay the Money; but if immedi- 
ately after be left out, it ſeems the Obligor is not bound to deliver the Cloth unleſs the Obli- 
gee firſt pays the Money, 21 Ed. 4. 52. | 
If the Condition be, that the Obligor and his Heirs ſhall at any Time upon Requ*ſt made 
do any AR, Sc. that the Obligee ſhall require, Sc. and the Obligee tenders a Releaſe or 
other Deed to ſeal; in this Caſe if the Obligee, or his Heirs, that is to ſeal the Deed be an 
illiterate Man, he may refuſe to ſeal it until he can get ſomebody to read it unto him; but 
he may not refuſe or delay to ſeal it until he can have a Lawyer's Advice upon it, but he will 
forfeit his Obligation. 2 Co. 3. 4. Dyer 337. | 
If the Condition be, to do any Thing upon Requeſt, the Obligor until Requeſt be 
made is not bound to do any Thing towards it, neither can he forfeit his Obligation till 
then. And yet if in this Caſe the Obligor diſables himſelf to do the Thing he has under- 
taken to do upon Requelt, before the Requeſt made, the Obligation may be forfeited with- 
out any Requeſt made. Perk. . 773. 5 Co. 21. | | 
If the Condition be, that the Obligor ſhall within a certain Time ſurrender ſuch Land of 
his for an Annuity of ſo much as they ſhall agree upon, and they agree upon 100. per Ann. 
in this Caſe the Obligor is not bound to make the Surrender until the Annuity be made and 
tendered unto him, 14 H. 8. | | 
If the Condition be, to deliver to the Obligee an Obligation wherein the Obligee is bound, 
Sc. or to ſeal and deliver to the Obligee ſuch a Releaſe of it as ſhall be deviſed by the Coun- 
ſc] of the Obligee before Michaelmas, and the Counſel do not adviſe any Releaſe —— Mi- 
e eng. | | | | chaelmas 
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Conditions 
impoſlüble. 


To make a 
Feoffment. 


chaelmas; in this Caſe the Obligor is diſcharged of the Obligation, for the Obligee is to do 


the firſt Act. Ad jodged H. 37 Eliz. C. B. Greenbam's Caſe. Cro. Eli. 396. 


If A. be bound to B. in an Obligation, with Condition that A. and his Wife ſhall levy a 
Fine of Land to C. and D. and their Heirs, and at their Coſts and Charges; this ſhall be con- 
ſtrued to be at the Coſts of the Obligor, and not at the Coſts of the Conufees ; but if the 
Word [and] be omitted, perhaps it may be otherwiſe. Trin. 4 Jac. B. R. i” 

If the Condition be thus, that if the Wife dies before Michaelmas without Iſſue of her Bo- 
dy then living, that the Obligation ſhall be void; in this Caſe Shen living ſhall relate ad prox- 
imum antecedens, ahd not to the Death of the Wife; and therefore if ſhe has Iſſue, and dies, 
and after before Michaelmas the Iſſue dies alſo, the Obligation is void. Dyer 17. 

If the Condition be, that if the Obligor ſhall waſte the Goods of the Obligee (his Maſter), 
and this Waſte within three Months after due Proof, either by Confeſſion or otherwiſe, be 
notified on the Obligor, that the Obligor ſhall ſatisfy the Obligee for it, and the Obligor 
confeſſes the Waſte under his Hand and Seal; in this Caſe this Proof, though it be extra- 
judicial, is ſufficient. Gold's Caſe, M. 13 Jac. Cro. Jac. 381. EE = 

When the Condition of an Obligation is to do two Things by a Day, and at the Time of 
making of the Obligation both of them are poſſible, but after and before the Time when the 
ſame is to be done, one of the Things is become impoſſible by the Act of God, or by the 
ſole Act and Laches of the Obligee himſelf ; in this Caſe the Obligor is not bound to do the 
other Thing that is poſſible, but is diſcharged of the whole Obligation : But if at the Time 
of the making of the Obligation one of the Things is and the other of the Things is not poſ- 
ſible to be done, he muſt perform that which is poſſible. And if in the firſt Place one of the 
Things become impoſſible afterwards by the Act of the Obligor, or a Stranger, the Obligor 
muſt do the other Thing at his Peril. And when the Condition of an Obligation is to do 
one ſingle Thing, which afterwards before the Time when it is to be done becomes impoſſible 
to be done in all or in Part, the Obligation is wholly diſcharged ; and yet if it be poſſible to 
be done in any Part, it ſhall be performed as near to the Condition as may be. 5 Ce. 22. 
Co. Lit. 207. Dyer 262. 15 H. 7. 2. 4 H.7. 4. . 3 

If the Condition be to do one of two Things, as to make a Feoffment to me, or pay me 
20 J. in this Caſe if the Obligor does either of them, it is ſufficient. But if the Condition 
be in the Copulative, as to infeoff me, and pay me 20 l. in this Caſe the doing of one of 
them will not ſuffice, but he muſt do both. 21 Ed. 3. 29. =} | | 

If the Condition be to pay to A. B. and C. 30 l. a- piece within a Week after they come to 
eighteen Years of Age, or within forty Days after their Days of Marriage, after Notice given 
thereof, which ſhall firſt happen; in this Caſe this Notice muſt go to both the Parties, ſo 
that Notice muſt be given when they are eighteen Years of Age, otherwiſe and until Notice 
given the Obligor is not bound to pay the Money. Per Juſt. Dodridge, M. 2 Car. B. R. 


(H) When the Condition of an Obligation ſhall be ſaid to be performed, and the Obliga- 
6 tion ſaved or ſatisfied, or not. 5 N 


See before of Conditions, p. 260, 261, &c. 


T HE Matter of a Condition of an Obligation is ſometimes Affirmative and Compulſory, 
and conſiſts of ſomething to be done; and ſometimes it is Negative and Reftritive, and 
conſiſts of ſomething not to be done; the not doing in the firſt Caſe, and doing in the latter 
Caſe, cauſeth the Obligation to be forfeited 3 anc. the doing in the firſt Caſe, and not doing 
in the latter, ſaves the Obligation. | _ | | | 
If one be bound in an Obligation to me, with Condition to infeoff me of Land, and the 
Obligor does firſt make a Leaſe to me of it, and afterwards he makes a Releaſe of it ro me 
and my Heirs ; this is a good Performance of the Condition. Co. Lit. 207. Plow. 67. 
17 Ed. 4. 3. — | | | Dr RE | | 
If a Condition be to make me a Feoffment of Land, and he tenders me a Feoffment, and 


I refuſe it; by this the Condition is performed. So if the Condition be, to make a Feoff- 


ment to my Uſe, and when it is made I refuſe it; this is a good Performance of the Condi- 


tion. But if a Man binds himſelf in an Obligation to me, with Condition to make a Feoff. 


ment to a Stranger, and he tenders the Feoffment to the Stranger, and he refuſes it; this is no 
good Performance of the Condition, but the Obligation is forfeited. If the Condition be, 
to infeoff me and my Wife, and he tenders it to me, and I refuſe it; this is a good Per- 
formance. Perk. $. 784. Fitz. Bar. 82, Perk. F. 758. 15 Ed. 4. 5. | | 


8 6. 8. 21. 1 Bonds. 


777 


=” one binds himſelf in an Obligation to me, with Condition to make me a Feoffment of 


the Manor of Dale by a Day, and he before the Day grants a Rent-charge out of the ſame 
Manor to a Stranger, and afterwards and before the Day alſo he makes me a Feoffment of the 


Land; this a good Performance of the Condition, and the Grant of the Rent is no Breach 
thereof. But if the Obligor ſells Part of the Manor before, or makes a Feoffment to me 
but of one Moiety, or a third Part of the Manor; this is no good Performance of the Con- 
dition. And if in this Caſe the Obligor before the Day takes a Wife, and before the Day 


| makes his Feoffment according to the Condition, but the Marriage continues _—_ after the 
VF. 


Day; in this Caſe the Condition is broken. 3 H. 7. 4. 4H. 7. 4. Perk. g. 7 | 
If the Condition be, that the Obligor ſhall infeoff me of the Manor of Dale, —1 he makes 


2 Feoffment of the Manor of Sale, and I accept thereof, this is no Performance of the Condi- 


tion, and that my e e in this Caſe will not help. So if the Condition be, to make 
me a Feoffment of Land, and he gives me Money, a Horſe, or the like, in Recompence of 
this, and I accept thereof; this is no good Performance of the Condition : Ard the like Law 


is in all Caſes where the Condition is to do any collateral Thing, as to account, build a Houſe, 


o 


enter into a Recogniſance, or the like, and the Obligor gives and the Obligee accepts ſome 
other Thing in Lieu thereof. And ſo it is where the Condition is to make a'Feoffment to a 


Stranger, and the Obligor gives and the Stranger takes another Thing in Lieu thereof. But 


if the Condition be, to infeoff me of Land ſuch a Day, and he makes and I take the Feoff- 


ment befare the Day; this is a good Performance of the Condition. Perk. F. 749, 75. 
759. Dyer 1. 9 H. 7. 17. 3 H. 7. 4. 27 H. 8. 1. 14 H. 8. 1 10 


7. 1 
If the 33 be to infeoff me or my Heirs in the Disjunctive, and the Gbligor infeoff 
me and my Heirs ; this is a good Performance of the Condition; for it is impoſſible to in- 


 feoff my Heirs whilſt I live. And when two Things are to be done by a Condition, whereof 


the one is poſſible at the Time of making the Obligation, and the other not; in this Caſe it 
is ſufficient if he does the Thing which is poſſible. 14 H. 8.15. 5 Co. 112. 
If the Condition be, to make me a Feoffment, or pay me 201. if the Obligor does either 


of them, it is ſufficient: But if the Condition be, to infeoff me, and pay me 20. in this 


Caſe the Obligor muſt do both, or the Condition will not be performed; & fic de fi milibus. 


21 Ed. 3. 


29. 
If the Condition be, that the Obligor ſhall make me a ſufficient Eſtate of Land by the Ad- To . an 
vice of W. and S. and they adviſe an inſufficient Eſtate, and the Obligor makes the Eſtate ac- Eſtate. 


cording to that Advice; this is a good Performance of the Condirion: But if the Condition 


be, that the Obligor ſhall make a good and ſure Eſtate, and he by Advice of Counſel makes 
an Eſtate that is not good and ſure; this is no good Performance of the Condition. Pert. 


§. 776. Fele. 95. 
If the Condition be, that the Obligor ſhall make me an Eſtate of Land, and makes the 


Ro to another by my Appointment ; this is no Performance of the Condition, Fitz. 


Bar 5 


7 if - Condition be, that the Obligor or his Feoffees in Truſt ſhall make an Eſtate to the 
Obligee ſuch a Day, and the Feoffees do it without the Conſent of the Obligor; this is no 


Performance of the Condition. Trin. 17 Fac. B. R. 
If the Condition be, to make further Aſſurance, and the Obligor makes further Afurance To make fur- 


| upon Condition without the Agreement of the other Party; this is no good Performance of _ Aſſu- 
rance. : 


the Condition, Paſ. 8 Fac. C. B. | 
If the Condition be, to ſave me harmleſs from an n Annuity wherewith my Land is charged, To ſave harm- 
and the Obligor pays the ſame yearly, and gets me an Acquittance for the ſame from the lefs. 
Party; this is a good Performance of the Condition, But if the Condition be, to diſcharge 


me of ſuch an Annuity ; in this Caſe Payment and procuring me a Releaſe is no good Per- 


formance of the Condition. 37 H. 6. 18. Perk. F. 792. 


If the Condition be, that the Feoffees or Leſſees of the Obligor, of ſuch Lands which To grant a 


they have in Truſt, ſhall grant me a Rent-charge, or releaſe their Right to me before ſuch a Rent, or to 


Day, and there be three Feoffees or Leſſees, and two of them only grant this Rent, or make 3 


this Releaſe; this is no good Performance of the Condition. Perk. F. 790. Fitz. Bar 70. 

If the Condition be, that the Obligor ſhall purchaſe and procure to me and my Heirs a 
Rent of 53 J. per Ann. and a Stranger has ſuch a Rent out of my Land, and he gets him to 
releaſe this to me; this is a good Performance of the Condition. Dyer I 


5+ 
And if one be bound with Condition to grant me the Rent and Farm of ſuch a Mill before 
Michaelmas, to be had and received until I be paid 104. and before that Time he leaſes the 


Mill to me at a Rent, and then ſuffers me to detain ſo much of the Rent ; this is a good Per- 
formance of the Condition. Fils, Bar 77. | 


vol. I. | | 9 M | | : Tf 
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| Bonds. 


To deliver a 
and I refuſe him, hereby the Condition is performed ; ar:d lo in all ſuch like Caſes where 


Horſe. 
Tender and 
Refuſal. 


To pay Mo- 
ney. 


If ths Condicion bed to deliver me a Hind: and * Obligor nee he Horſe to me, 


the Obligor i is to do any collateral Thing, as ſtand to an Award, or the like; it the Obli— 
gor offers to do it, and the Obligee refules, the Condition is performed, and the Obligation 
diſcharged for ever. Co. Lit. 207. 


If the Condition be, to pay Money at 2 Day certain, and the Obligor pays a little before 


Night, Time enough for the Receiver to ſee and number his Money by Day-l:ghr ; this is a 
good Performance of the Condition. And if the Condition be, to pay Money by or before 


a Day ; Payment the lait Inſtant of the Day before, is a ſufficient Performance of the Con- 


dition. Dyer 17. Co. Lit. 202. Bro. Condition 145. 


If the Condition be, to pay me a Sum of Money at a Day certain, and the Ob]. gor pays 5 
me leſs Money before the Day, or all the Money be fore or at the Day, or gives me ſome- 


thing elſe before or at the Day of Payment in Lieu thereof, or pays me all the Money, or a 
leſſer Som at the Day appointed, but in another Place, and nut the Place mentioned in the 
Condition, and I accept thereof; in all theſe Caſes the Condition is well performed. Perk. 
§. 7, 48. 34 H. 6. 17. 21 Ed. 3. 13. 5 Co. 117. 9 Co. 79. Bro. Obl. 64. 

But if a Stranger to the Condition does fo, and I accept there of; this is no good Perform- 


ance of the Condition. | Adjudged Trin. 36 Elis. 


And if the Obligor pays leſs than the whole Money at the Day of Payment, and the Obli— 


gee accepts thereof; this is no good Performance of the Condition: And if the Thing to be 


done be a collateral Thing, as to account, or the like, and the Obligor gives to the Obligee 
Money, or a Horſe in Lieu thereof, and the Obligee accepts it; this is no good Perform- 
ance of the Condition. And if the Obligor pays the Money to the Obligee after the Day of 
Payment; this is no Performanee of the Condition, but the Obligation is forfeited, and the 


Money paid ſhall go in Part towards the Forfeiture : And yet in this Caſe the Defendant at 


this Day being ſued upon this Obligation, uſually adventures to plead Conditions performed, 


and gives the ſpecial Matter in Evidence to the Jury, who for the moſt part finds againſt 


the Obligee. Adjudged 27 Eliz. 
And yet if the Condition be, to pay me Money at a Day certain, or to pay another Mo- 
ney at a Day certain, and the Obligor pays me or the Stranger at ſeveral Times before 


the Day, and I or the Stranger accept thereof ; this is a good Performance of the Condition, | 


Dyer 18. 

But if the Obligee only promiſes to accept of a Horſe for his Money at the Time of Pay- 
ment, and when the Time of Payment comes, and a Tender of the Horſe is made to him, 
he refuſes him ; this Tender is not a ſufficient Performance of the Condition. 18 Ed. 4. 


If the Condition be, to pay Money at a Day and Place certain, and the Obligor tenders it 
at the Time and Place, and the Obligee is not ready to receive it; or being ready, refuſes 


to receive it; this is a good Performance of the Condition to ſave the Forfeiture of the- Obli- 
gation: And yet if the Obligor be afterwards ſued for this Money, he muſt ſay in his Plead- 
ing that he is {till ready to pay it, and he muſt tender it in Court. But if one be bound by 
a ſingle Obligation to pay Money, and after at the fame or ſome other Time he has a Defea- 
ſance from the Obligee, that upon Payment of a leſſer Sum the Obligation ſhall be void, and 
the Obligee refuſes the Money when the ſame is tendered at the Time when by the Defea- 


ſance it is to be paid; in this Caſe the Obligor is not bound to tender the Money in Court, 


Acceptance. 


neither hath the Obligee any Remedy for it. Co. Lit. 208, 209. 27 ö 


§. 784. 


If the Condition be, to pay me Money at a Day and Place certain, and the Obligor 1 ten- 
ders it to me the ſame Day in another Place; this is no Performance of the Condition, and 


therefore in that Caſe I may refuſe it. 41 Ed. 3. 25. 
If the Condition be, to pay Money between two Days; Payment of the Money upon 


either of thoſe Days, is not a good Performance of the Condition but the Payment muſt be 


between the two Days. Dyer 17. 

If the Condition be, to pay me Money at a Day certain, and I bid the Obligor pay the 
Money to one that I do owe fo much more unto, or I bid him lay out the Money for me, or 
I bid him keep it for ſuch a Debt I owe unto him, and he does ſo, and I accept thereof; this 
is a good Performance of the Condition. If the Condition be, to pay me Money, and I ap- 
point another to receive it, and the Obligor pays it unto him; this is a good Performance of 
the Condition. Perk. F. 748. 27 H. 6.6. Fitz. Bar. 43. 


If the Condition be, that a Stranger ſhall pay to the Obligee 100. ind the Obligee accepts 


a Horſe for it; this is a good Performance of the Condition. But if the Condition be, that 
one Stranger ſhall pay to another Stranger 101. and the one gives and the other takes a 
Horſe in Lieu of this; this is no good Performance of the Condition. Co. Lit. 208, 209. 


Dyer 56. | 
II 
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If the Condition be, to pey me 201. of lawful Engliſh Money, and the Obligor pays me 
in Spaniſh, or in any other Money current in this Realm; this is a good Performance of the 
Condition. But Payment in Farthings is not good Payment. If the Condition be, to pay 
me 201, and the Obligor pays me ſome of the 20 J. in counterfeit Pieces, which I not per- 
ceiving at the Time do put up and accept ; but after upon a Review I do perceive ſome of 
them to be naught, and thereupon I do ſend it back to him again; in this Cafe the Condi- 
tion is well performed, and therefore the ſending back of the Money again will not cauſe a a 
Breach afterwards. Vide Terms de la Ley, Tit. Coin. SEEN | 

If neither the Principal nor Intereſt upon a Bond has been demanded in twenty or thirty 
Years, it will be preſumed in Equity that the Bond is fatisfied ; and a perpetual Injunction 
has been granted to ſtay all Proceedings on fuch Bonds. 1 Ch. Rep. 78. Rep. Time 
8 „ 5 

If the Condition be, that I ſhall ſtand to the Award of J. S. and he awards me to pay 207. To ſtand to 

to V. S. by a Day, and at the Day I tender him the 20. but he refuſes it; in this Caſe I an Award. 
have ſufficiently proved the Condition, and the Obligation is ſaved. 22 Ed. 4.2. 

If the Condition be, that I ſhall ſtand to the Award of J. S. and he awards that I ſhall 


enter a Retraxit in a Suit depending between me and the other Party, and I do not ſo, but 


am nonſuited, or diſcontinue my Suit; this is no good Performance of the Condition. 
JJ ¾ V ĩ ( | 
If the Condition be, that the Obligor ſhall come ſuch a Day to ſuch a Place, and ſhew o ſhew 2 
me a Releaſe, and he comes to the Place the latter Part of the Day, and ſtays there till the Releaſe. 
_ Light of the Day be gone, ready to ſhew his Releaſe, but I come not thither ; this is a good 
Performance of the Condition. 22 Ed. 4. 42. | | ; | 
If one makes a Leaſe of Land to me, and binds himſelf in an Obligation, with Condition por quiet en- 
to ſuffer me quietly to enjoy the Land without the Let of him or any other; in this Caſe if joying. 


he himſelf, nor any other by his Incitement, diſturbs me, the Condition is performed; and 


if a Stranger that has Title enters without his Procurement or Occaſion, this is no Breach of 

the Condition. Dyer 255. 17 Ed. 4. 3. | | | 

If the Condition be, to appear in the King's Bench ſuch a Day to anſwer F. S. and at the To appear; 

Day the Obligor appears, but the Plaintiff is eſſoined, ſo that the Defendant cannot anſwer 7: 

him, or the Suit is diſcontinued by the Demiſe of the King before the Day of Appearance ; 

in theſe Caſes the Condition is performed, and the Obligation ſaved. But if the Obligor in 
this Caſe when he appears does not cauſe his Appearance to be entred of Record, the Obli- 
gation is forfeited. Perk. §. 760, 758. 2 Ed. 4. 3. | | 
If the Condition be, to appear Coram Domino Rege, and the Obligor appears before the 
| King's Perſon 3 this is no Performance of the Condition. And if the Condition be, to ap- 
pear Coram Juſticiariis Domini Regis, and the Obligor appears before them out of Court; 
this is no Performance of the Condition. 8 H. 4. 6. 5 | | 
If the Condition be, that a Stranger ſhall make an Obligation to the Obligee, and the To make a 

Stranger tenders it, and the Obligee refuſes it; this is a good Performance of che Condition: Bond. 
But if the Condition be, that the Obligor ſhall make an Obligation to a Stranger, and the 
Obligor tenders it, and the Stranger refuſes it; this is no Performance of the Condition. Co. 

Lit. 208, 209. 10 H. 6. 16. 27 H. 8. 1. | | 
If the Condition be, that the Obligor ſhall marry the Daughter of the Obligee by a Day, o marry a 
and he tenders himſel”, and ſhe refuſes; in this Caſe the Obligation is for feited notwithſtand- Woman. 

ing this Tender and Refuſal. Perk. §. 756. 4 H. 7.3. 5 | 

If the Condition be, to deliver the Key of a Houſe and the quiet Poſſeſſion to J. S. to the 7, quic Po 

Uſe of the Obligee ; and the Obligor (the Houſe being cleared, and every one out of the ſefion. 
Houſe, and the Door locked) delivers the Key to F. S. this is no good Performance cf the 

Condition, but J. S. or the Obligee or his Deputy, ought to come and receive the Poſſeſſion, 


Dyer 219. | 


(I) When a ſingle Obligation fha!l be ſaid to be broken and forfeited, or not. 


F F an Obligation that is ſingle be not performed, as when it is to pay Money at a Day, 
| and Money is not paid, the Obligation is broken; but if a Man be bound by an Obliga- 
tion to pay Money at ſeveral Days, the Obligation is not forfeited, nor can be ſued until all 
the Days be paſt. And yet if che Condition of an Obligation be, to pay Money at ſeveral 
Days, and the Obligor fails to pay the Money the firſt Day; in this Caſe the Obligee may 
ſue for the Money due by the Obligation preſently. 8 Co. 153. Co. Lit. 29. F. N. B. 
267. 5 „„ | 
f one be bound to pay Money at a Day certain by a ſingle Obligation or Bill, and the 
Obligor tenders the Money due at the Day to the Obligee, ſo as he will give him his Bill, 


or give him a Releaſe for the Money, and the Obligee refuſes ſo to do, and thereupon he - 
TE. I SE | | | refuſes 
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refuſes to pay the Money; in this Caſe the Obligation is not forfeited, for the Obligor is 
not bound to pay the Money unleſs the Obligee will give up his Bill, or give him a Releaſe, 
But otherwiſe it is in Caſe where one is bound to pay Money by the Condition of an Obliga- 
tion; for there the Obligor muſt pay the Money at his Peril, although the Obligee reſuſes 
to deliver up the Obligation, or to give a Releafe. Bro. Obl. 62. Fait 105, Fitz. Ver- 
dift 13. | | COS | = 
2 IF ne be bound to pay Money on a ſingle Bill at a Day, and the Obligor tenders the Mo. 
ney at the Day to the Obligee, and he refuſes it; in this Caſe he has no Remedy for his 
Money. Sed quære. - 8 | | 


— — 


(K) When the Condition of an Obligation ſhall be ſaid 85 be broken, and the O Migation 
forfeited, or not. ons 


N all Caſes when the Condition is not performed, or is broken, the Obligation is forfeit- 
ed, and till then it cannot be forfeited ; and therefore if one be bound in an Obligation 
with Condition to pay me 101. at Eaſter, before the Day comes the Obligation cannot be 
forfeited ; but if it be not paid at the Day the Obligation is forfeited z and yet if the Obli- 
gee himſelf be the Cauſe of the Breach of the Condition, or the Thing to be done by the 
Condition is now become impoſſible by the Act of God, the Obligation is now become 
without Penalty ; as if in old Time I had been bound in an Obligation to an Abbot that 
ſhould infeoff him before Chriſtmas, if A. enters into Religion, my Bond had been preſently 
forfeited ; but otherwiſe it had been if A. had been profeſſed under the Obedience of the Obli- 
= 8 ee, Bro. O 7. 4 H. 5.4. FL 8 5 
To make a If a Condition be, to make a Feoffment of Land to me ſuch a Day, and he be not upon 
Feoffment. the Land ready to make the Feoffment, although I come not there to receive it, yet the 
Condition is broken. Perk. §. 768, 769. | | | 15 
If a Condition be, that when the Obligor ſhall come to his Aunt, he will infeoff the Obli- 
gee, or the Heirs of his Body; in this Caſe he muſt do it as ſoon as he comes to her, and 
the Obligee ſhall requeſt the Feoffment, or the Obligation is forfeited. 21 Ed. 3. 29. 
Co. 112. 8 ; | — 
I If a Condition be, to infeoff me of a Manor by a Day, and before the Day the Obligor 
makes a Feoffment of it to another; hereby the Condition is broken, and the Obligation 
forfeited ; and though the Obligor re-purchaſes it again before the Day, and then makes the 
Feoffment, yet this will not cure the Breach. 21 Ed. 4. 55. 2 | 
If a Condition be, to infeoff B. and C. and one of them dies before the Time be paſt 
wherein it ſhould be done; he muſt infeoff the Survivor of them, or the Condition is bro- 


ken; 4 Hh 7. 4. IR „„ es 5 
a. If a Condition be, that if the Obligor before Michaelmas makes a Leaſe to the Obligee for 
Leaſe. thirty-one Years, if A. will aſſent, and if he will not aſſent, then for twenty-one Years; that 


then, Sc. if A. does not aſſent, and the Leaſe for twenty-one Years be not made before Mi- 
| chaelmas, the Obligation is forfeited. Dyer 3479. ES 
To make an If the Condition be, that the Obligor ſhall make me an Eſtate upon Requeſt, and he ten- 
Eſtate. ders me an Eſtate before I requeſt it, and afterwards I do requeſt it, and he refuſes it; the 
| Condition is broken, and the Obligation forfeited. 7 H. 6. 24. 5 

If the Condition be, that the Obligor ſhall make a good Eſtate of Land, (being Copyhold 
Land) and he ſurrenders it abſolutely, and the Homage when they preſent it do preſent it 
conditionly; this is no Breach of the Condition. Paſ. 8 Fac. C. B. 2 - 

If the Condition be, to make a good Eſtate of Land in Fee-ſimple to A. (a Woman) be- 
fore ſuch a Time, and before ſuch a Time the Obligor takes a Wife, and the Day paſſes, 
and no Eſtate is made; the Condition is broken, and the Obligation forfeited : But if the 
Obligation be made to the Woman herſelf, then it is diſpenſed with by the Intermarriage. 
4 H. 7.4. Relw. | | | Ed 

To make fur- If the Condition be, that the Obligor and his Son ſhall do all ſuch Acts for the better af- 
ther Aſſu- ſuring of Land as the Obligee or his Counſel ſhall deviſe, and the Obligee deviſes and ten- 
rance. ders a Releaſe to the Obligor and his Son to ſeal, and they delay and refuſe to ſeal it, until- 
they can ſhew it to their Counſel to be adviſed upon it; this is a Breach of the Condition; 
but if they be illiterate, and refuſe to ſeal it until they can get it read, this is no Breach of 
the Condition. 2 Co. 3. Dyer 337. 7 E | 5 | 
Too fave If the Condition be, that the Obligor ſhall ſave the Obligee harmleſs from ſuch a Debt 
harmleſs. for which the Obligee is Surety for the Obligor, and the Obligee comes at the Time and to 
the Place when and where the Money for which he is engaged is to be paid, and finding No- 
body ready to pay the Money, he pays it himſelf to ſave the Forfeiture of the Obligation; 
hereby the Condition to ſave harmleſs is broken, and the Obligation forfeited ; and therefore 
much more if the Obligee be ſued, arreſted, outlawed or taken in Execution for the Debt of the 
3 7 | | Principal, 


5 | 4 


Principal. So alſo if the Obligee be put in Fear of an Arreſt for the Debt of the Principal, 
and therefore dares not go about his Buſineſs; by this the Condition is broken. But if the 
Obligee be ſued unjuſtly, either becauſe he is ſued before the Money is due, or otherwiſe; 
or if the Bond in which he is bound be againſt Law and void, and he ſuffers himſelf to be 
_ unjuſtly vexed thereupon, and does not take Advantage of it; this is no Breach of the Con- 
dition of the Bond to ſave harmleſs. Dyer 186, 187. 18 Ed. 4. 27, 28. 5 Co. 24. Old 
Book of Entries 12 | | | | 
If a Bailiff diſtrains Beaſts on a Mitbernam, and afterwards redelivers them to the Party 
of whom he had them, and takes a Bond from him, with Condition to fave him harmleſs 
from him for whom the Beaſts were taken; and after he brings a Detinue againſt the Bailiff 
for the Bealls; the Condition is not broken, for that Action will not lie in this Caſe, 
If the Condirton be, to pay Money to me at a Day and Place certain, and the Money is not To pay Mo- 
tendred at the Time and Place, although there be Nobody ready to receive it; if it be ten- ney. 
dred, yet the Condition is broken. Kelw. o. _ 

If the Condition be, to pay Money to me at a Day and Place, and the Obligor in his 
going to the Place is robbed of the Money, fo as he cannot pay me; in this Caſe notwith- 

it anding the Condition is broken and tie Obligation forfeited, this will not excuſe it. Bro. 
Ob. 9. | „ : | 

If the Condition be, to pay Money to me at a Day and Place, and I ſeeing him going to 
the Place to pay the Money, deſire him to forbear, and thereupon he does ſo, and does not 
pay it; the Obligation is forfeited, and this will not excuſe. But if I do violently and actu- 
ally detain and hinder him ſo that he cannot pay it, this will excuſe him. Kev, 60. 

If the Condition be, to pay me the Rent reſerved on ſuch a Leaſe at the Times limited by To pay Rent. 
the Leaſe, and it be not paid accordingly ; hereby the Condition is broken although I do 
never demand the Rent. Hil. 4 Jac. Molineux's Caſe. | | 

Tf the Condition be, to pay me the Rent reſerved on ſuch a Leaſe, and I enter upon all or 
Part of the Land demiſed, fo as the Rent is ſuſpended ſo long as I Keep the Poſſeſſion z in 
this Cafe the Non- pay ment of the Rent during the Time of the Suſpenſion of the Rent, is 
no Breach of the Condition. Bro. Obl. | 5 | | 

If the Condition be, that I ſhall enjoy Land without the Interruption of any Perſon what- por quiet En: 
Toever, and afterwards I do forfeit it myſelf by Non-payment of Rent, or the like; this is joyment. 
no Breach of the Condition. Dyer 20. £ | 
If the Condition be, that the Obligor ſhall ſuffer the Obligee to enjoy Lands, Sc. and that 
without the Let of him, Sc. or any other Perſon or Perſons, &c. and one that has an elder 

Title enters; this is na Breach of the Condition. Bur if he procures this Entry and Diſtur- 
bance; this is a Breach of the Condition. Dyer 255. 17 Ed. 4. 3. 
lf the Condition be, that B. and others ſhall quietly enjoy Land, and A. the Obligor 
and B. the Obligee diſturb the others; it ſeems by this Diſturbance the Condition is broken. 

Kelw. Co. SE | 
If the Condition be, that the Obligor ſhall rot diſturb me in the keeping of my Courts, 
and he keeps the Courts and takes the Fees himſelf ; this is a Breach of the Condition. 

Co. 51. Oe | 6) | | 
p If Se iveken a Fcoffment of Land, and makes me an Obligation with Condition to de- 

fend the Land for twelve Years, Sc. and I am entred by a Stranger but never impleaded ; in 

this Caſe the Condition is broken. Co. Lit. 384. | WER 
If the Condition be, to ſtand to the Award of F. S. and the Obligor afterwards counter- To ſtand to 
mands the Submiſſion made to J. S. this is a Breach of the Condition. Factum non dicitur an Award. 
quod non perſeverat. 4 Co. 61. 8 Co. 83. | : h 

If the Condition be, that I ſhall have Licence to carry Wood ſeven Years, and the Obli- To give a 
gor gives me a Licence for ſeven Years, and then revokes it again ; this is a Breach of the Licence. 

Condition. 8 Co. 82, 83. 18 Ed. 4. 20. | N 

If the Condition be, that J. S. ſhall give me Licence to go over his Ground, and J. S. 
does ſo, but another interrupts me; this is no Breach of the Condition. And yet if the Con- 
dition be, that I ſhall have Licence to go over that Ground, there perhaps ſuch an Inter- 

ruption may be a Breach of the Condition. 18 Ed. 4. 23. 

I; an Obligation be made to me with Condition to appear in ſuch a Court ſuch a Day, and To appear: 

at the Day he is k-pt in Priſon at my Suit ſo as he cannot appear; in this Caſe his Non- 
appearance is no Breach of the Condition, for his Impriſonment ſhall excuſe him. Bur if 
| his [mpriſonment be for Felony, or any other ſuch like Cauſe of his own, contra. Fitz. 
Bar. 60. | 5 8 3 155 

If the Condition be, to appear in ſuch a Court ſuch a Day, and before the Day a Super- 
ſedeas comes to the Sheriff; yer if the Obligor does not appear, the Obligation is forfeited. 

Dyer 25. . F | | 

Vo. I. | | 9N If 
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To ride to 
Dover, 


Not to alien. 


'To ſerve. 


To marry a 


Woman. 


To perform 
Covenants. 


To keep Pri- 


ſoners. 


If the Condition be. þ that che Obligor ſhall ride with = S. to Dover ſuch a Day, and 17.5 $. 
does not go thither that Day ; the Condition 1s ane and he muſt procure F. S. to go 
thither and ride with him at his Peril. Perk. $. 

If I make a Leaſe for Years, and the Leſſee enters into an Obligation with Condition that 
he ſhall not alien the Land demiſed without my Licence, and 1 die, and then he aliens it; 
this is a Breach of the Condition. Per Juſtice Nicholas, M. 13 Jac. _ 

If the Condition be, that J. S. ſhall ſerve me in all my hone!t and lawfu! Commands; or 
that J. S. ſhall be a good and honeſt Servant to me one Year in the firſt Caſe if I command 
him nothing, the Condition is not broken although he never tenders-his Service; but in the 
laſt Cafe he is to tender his Service to me, or otherwile the Condition will be broken. Bur 
if I refuſe his Service when it is tendred, or he dics within the Time, the Obligation is 
diſcharged ; and yet if he departs away within the Time, the Condition is broken. - Perk, 5. 
772. 6 H. 4-2. | 

"if the Condition be, that A. ſhall marry B. by a Day, and vefore the Day the Obligor 
himſelf marries her; the Condition is. broken, But if the Obligee marries her before the 
Day, the Obligation is diſcharged. 4 H. 7. 4. Perk. F. 799. 

If the Condition be, to perform the Covenants and Payments of a Deed, and the Deed 
contains a Feoffment, and this is one Condition, that if the Feoffor pays ſuch a Sum of Mo- 
ney, he ſhall re-enter, and he does not pay it; this Non-payment is no Breach of the Con- 
dition. Bur if A. lets Land by Indenture co B. for Years rendring Rent, and B. binds him- 
ſelf in an Obligation with Condition to perform all the Covenants contained in the Indenture, 
and the Rent is unpaid ; this is a Breach of the Condition, and Cauſe of Forteiture of the 
Obligation. Adjudged 5 Jac. B. R. Int. Griffin and Scot. : 

mit the Condition be, for the ſafe keeping of Priſoners, and one eſcapes that is in "Ms 
tion and in Priſon under Colour of an Execution, or the like, but in Truth and in Judgment 
of Law is no Priſoner ; this Eſcape is no Breach of the Condition. Cur' Trin. 37 Elix. 


(L) Li what Caſes an Obligation, although good 7 in its latte Creation, is od « er 
| diſcharged by Matter ex poſt fa&o, or not. 


F the Condition of an Obligation conſiſts of two Parts in the Digjunctive, or be to do one 

of two Things before or at a Day certain, and both the Things are poſſible at the Time 

of the making of the Obligation, and before the Time of Periormance one of the Things is 
become impoſſible to be done, by the Act of God, or by the Act of the Obligee himſelf; in 
this Caſe the Obligation is diſcharged for ever. Co. Lit. 207 
And therefore it the Condition be, That the Obligor hall fell his Wife's Land; if then be 
Hall either in his Life-time purchaſe to his Wife, and her Heirs and Mains, Land ef as goed 


| Right and Value as the Money by him received or had by or upon the ſaid Sale Shall amount unto, 


or elſe do and ſhall leave unto her the ſaid J. as Executrix, by Legacy or otherwiſe, as much Mo- 
ney as ſball be by him received from ſuch Sale, that then, &c. and the Obligor ſells his Wifc's 
Land, and then his Wife dies before him, ſo that he cannot leave her the Money; in this 

Caſe the Obligation is diſcharged, and the een is not bound to purchaſe Land to her 
and her Heirs. 5 Co. 22. 15 2 7 2 | 
So if the Condition be, that if 7. S. does not prove the Suggeſton of a Bill depending i in 
the Court of Requeſts before the Utas of Hilary, that then he ſhall pay 20 J. Sc. and J. S. 

dies before the Lias; hereby the Obligation is diſcharged for ever, and he is not bound to 
pay the 207. So if the Condition be, That if the Obligor appears in the King's Bench in 
Eaſter Term, or pays 20. to the Obligee at Michaelmas, and the Obl; gor dies before Eaſter Term ; 
hereby the Obligatioa is difcharged ; but it he does not appear in Eaſer Term, and outlives 
the Term, and dies after ; then. as 201, muſt be paid at Michaelmas, or the Obligation is 
forfeited. So if the Condition be, that the Obligor ſhall marry 4. before Eaſter, or pay 201. 
ro the Obligee at Michaelmas, and A. dies or becomes mad before Eaſter, or the Obligee 


_ marries A. himſelf, and the Marriage continues between them until Eafter be paſt 3 in all 


theſe Caſes the Obligation is diſcharged for ever. But when the Thing is become impoſſible 
by the Act or Laches of the Obligor, the Law 1s otherwiſe. And therefore if the Condition 
be, that A. ſhall marry with B. before Eafter, or that the Obligor ſhall pay unto the Obligee 
20 1, at Micbaelmas, and the Obligor himſelf marries with B. and the Marriage continues until 
after Eaſter , hereby the Obligation is not diſcharged. So if the Condition be to deliver an 
Obligation before Eaſter, or give a Releale at Mic haelmas, and the Obligor loſes the Obliga- 
tion, or the Obligation is burnt ; hereby the Obligation is not diſcharged ; for if he does 
pot make the Releaſe at Michaelmas he forteits the Obligation. Dyer 262. 15 . 7. 4. 
4 E. 7. 4. 9 Fac. 0 s Caſe. | | | | : 


It 


=” the Condition of an Obligation conſiſts of one Part only, or be to do one Thing at a 
Time certain, and that Thing at the Time of the Obligation made is poſſible to be done, 
but afterwards and betore the Time when it is to be performed it becomes impoſſible by the 
Afr of Ged, or the Ae of the Obligee; in this Cale allo the Obligation is gone and diſcharged 
for ever. And therefore if the Condition be, to appear in Perſon ſuch a Day in ſuch a Court, 
and before the Day the Obligor dies, or at the Day the Water riſes ſo high that he cannot 
travel to the Place without Danger of Life; in theſe Caſes the Obligation is diſcharged. So | 
if the Condition be, that A. ſhall marry B. before Eaſter, and before the Time A. or B. dies, 
or becomes mad, or the Obligee marries B. and the Marriage continues until after the Day; 
in all theſe Caſes the Obligation i is diſcharged. But if the Thing becomes iinpoſſible by the 
Act of the Obligor, contra. And therefore if the Condition be, that the Obligor ſhall ap- 
_ pear ſuch a Day, and before and at the Day he is impriſoned through ſome Default of his OWN, 
ſo that he cannot appear; th's will not excuſe him, no more than in Caſe where he is ſo ſick 
that he cannot appear without Peril of his Life, (fo held in Scaccario, 2 Car.) So if the Con- 
dition be, that B. ſhall marry C. before Eaſter, and the Obligor himſelf marries her, and the 
Marriage continues until after the Time; in this Caſe the Obligation is forfeited. So if the 
Condition gives the Obligor all his Life-time to do the Thing, the Obligation is not diſchar- 
ged by his | Death, (Hil. 37 Eliz. C. B.) but in this Caſe he muſt do it Gor his Life-time 
at his Peril. Vide 8 Ed. 4. 21. 6 Co. 22. Perk. $-.769, 767. 4 0.79.4. 22 Ed: 4. 27. 

If the Condition be, that the Obligor ſhall deliver to the Obbligee an Obligation, or ſuch 
a2 Relcaſe as the Counſel of the Obligee ſhall deviſe before Michaelmas, and the Counſel of 
the Obligee deviſes no Releaſe bel Michaelmas , hereby the Obligation is gone for ever. 
Adjudged 37 Eliz. C. B. Greening v. Ewre. Cro. Elix. 396. 

If the Obligation depends upon or be neceſſary to ſome other Deed, and that Deed be- 
comes void; in this Caſe the Obligation is become void alſo; as if the Condition of the Ob- 
I'gation be to perform the Covenants of an Indenture, and afterwards the Covenants be diſ- 
charged, or become void; by this Means the Obligation is diſcharged and gone for ever. 
And if one makes a Le: aſe for Years rendring Rent, "and the Leſſee enters into an Obligation 
with Condition to pay the Rent to the Leſſor, and after it falls out ſo that the Leſſee is evict⸗ 
ed out of the Land by an elder Title, whereby the Rent in Law is gone; in this Caſe and by 
this Means the Obligation 1s diſcharged and gone alſo : But if the Eviction be but of a Part 
of the Land, contra. Bro. OBI. 6, 88, 29. 4 II. 7.6. 

If an Obligation be made to me, and delivered to J. S. to my Uſe, and when it is tendred 
to me I do refuſe it and diſagree to it; hereby it is become void, and cannot afterwards be 
made good again. So if an Obligation be made to my Wife, and I diſagree to it; hereby 
it is become void. 5 Co. 119. 

By a Releaſe ids from the Obligee to the Obligor, or to one of the Obligors, if there 
be more than ane, the Obligation may be diſcharged ; ; and therefore if an Obligation be 
made to me with Condition to pay Money, and I by my Deed releaſe it, or acknowledge 
myſelf ſatisfied the Debt, although I receive none of it, or that I receive but Part of it in 
full Satisfaction of the Debt; by this the Obligation is diſcharged for ever. Fitz. Bar. 37. 

If the Obligee makes the Obligor, or one of the Obligors, | or all the Obligors, his Exe- 
cutor or his Executors; hereby the Obligation is diſcharged for ever. But the granting of 
Letters of Adminiftration to one or more of the Obligors, is no Diſcharge of the Obligation. 
And if the Obligor makes the Obligee his Executor; this is no Diſcharge of the Obligation. 
Bro. OB. 61. 8 Ce. 126. 8 Ed. 4. 3. 2b Ed. 4. 2. 1 0.9. 4 
If the Obligee be a Woman, and takes the Obligor to Hiotbard ; hereby the Obligation i 1s 
diſcharged. Bro. Ol. 6. 

It the Condition be, to infeoff K. S. (a Woman) before ſuch a Time, and before the 
Day the Obligor marries the Woman; this does not diſcharge the Obligation. Fitz. 
Bar. 1 

If — Condition be, to ere me ſeven Years, 905 within the Time J licenſe him to de- 
part; it ſeems that hereby the Obligation is diſcharged. And yet if the Condition be to 
-ſtand to an Award, and it is awarded that one of the Parties ſhall pay five Pounds a Year for 
| ſeven Years towards the Education of F. S. and F. S. dies within the ſeven Years ; the Obli- 
gation is not diſcharged by his Death, but the Money muſt be paid during che Time not- 
withſtanding. Dyer 371. 

Ik the Condition be, to do two Things, or ſtand upon divers Points, and the Obligee, 
ſuppoſing the Breach of one of them, ſues the Obligor, and the Iſſue being joined upon that 
Point, it is found againſt the Plaintiff, and he is barred ; hereby the whole Obligation is diſ- 
charged, and fo long as that Judgment is in Force, he can never ſue the Obligation upon any 
other Point within the Condition. It the Condition be, to ſatisfy me for Goods I have deli- 
vered to J. S. if they be loſt, and afterwards they be loſt, and I ſue J. S. and have him in 
1 Execution 
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Execution for them; th this the Obligation is not diſcharged but perhaps os I have Sa- 
tisfaction of F. S. being in Execution for the Goods, the Obligation may be gone. Fila. 
Bar. 64. 6 
And in all 1 Caſes by which a Deed in general may become void by Matter er poſt 
fadlo, as by Raſure, or the like, an Obligation may become void. 


na Where a Bond is extinguiſhed at Law; and where after Extinguiſls ment ot Lare 
it is good in Equity, 


F the Condition be, to do an Act at the Requeſt of the Obligee, and he dies alto | 

making any Requeſt, the Bond is extinguiſhed at Law; fo where the Obligor is made 
Executor or Adminiſtrator to the Obligee, Vide 2 Bac. Abr. 379, 380. 

A Bond was given to the Wife by "The intended Huſband betore Marriage, to leave N 

* Ld. Raym. 1000 J. if ſhe ſurvived him; though this Bond was“ extinguiſhed and releaſed at Law by the 
515. contra. Marriage, yet it is good in Equity; and it was decreed, that the Wife after her Huſband's 

Death ſhould be admitted as a Bond- Creditor to redeem a Mortgage, and hold over his Eſtate 
until ſhe ſhould be fatisficd what he ſhould pay for the Redemption, and alſo the Bond-debr. 
2 Vern. 481. 

A „ in the Solvendum is immaterial, becauſe the firſt Part of che Bond makes it pay 
able to the Plaintiff, 2 Ld. Raym. 1043. 

A Bond to the King, his Executors and Adminiſtrators, iS within the Statute 33 . 8. 6. 
39. 2 Ld. Raym. 1327. 

If the Words obligamus nos et utrumque, Sc. will make a Bond ſeveral. 2 Ld. Raym. 
1460. 

750 of a Bond is a Covenant that the Aſſignee ſhall receive it. Ld. Raym. 683. 

A Bond in prae mid. viginti in quadrans obſtupavit explained by the e Condition, and good. 
Ld. Raym. 335. 

Bond to refund Part of a Portion ſet aſide. Stra. 240. 15 | 

If any Intereſt was paid vpon an old Bond after the Day, it muſt be a Plea upon the Sta- 
tute. Stra. 652. 

Indorſemert made by Obligee on an old Bond after the Preſampeicn had taken Place, not 
admitted in Evidence. 2 Stra. 827. 

The Sofvendum i in a Bond may contain a \ ſufficient Dee, ory the Obligee. 2 $tra. 945. 


(N) What ſhall be recovered on a Bond in Law or Equity, 


L PON a Bond for Performance of Covenants, &c. the Obligee ſhall recover no more 
in Equity than he is really damnified by the Breach of Covenants: But in an Action at 
Law the whole Penalty of the Bond ſhall be recovered from the Obligor. 2 Chan. Rep. 199. 

But Chancery gives Relief againſt the Penalty of a Bond, and though the Principal and 
Intereſt or Damages ſuſtained exceed the Penalty, yet the Obligee ſhall” not recover beyond 
the Penalty. 2 Vern. 509. Chan. Rep. 95. Salk. 154. Abr. Ca. Eg. 92. 

For where an Obligee is Plaintiff, a Court of Equity will not carry the Debt beyond the 
Penalty, becauſe he has choſen his own Security; but it is otherwiſe as to the Obligor; for 
he who ſeeks Equity from him muſt do it to him. Abr. Ca. Eg. 92. - 
And therefore, it Lands are extended on a Statute or Judgment at much leſs than the real 
Value, and the Conuſor will come into Equity to make the Conuſee account according to the 
real Value, he ſhall not be relieved without paying the Conuſee all that is due to him for 
Principal, Intereſt and Colts, though they exceed the Penalty. Vern. 250. So if the Obli- 
gee be delayed by Injunction. 

So where the Plaintiff came to be relieved againſt the Penalty of a Bond, though it was ſo 
decreed, yet it was on the Payment of Principal, Intereſt and Coſts; and though they ex- 
17 ceeded the Penalty, yet the Decree was affirmed in the Houſe of Lords. Show, P. C. 1 75. 
Vide Abr. Ca. Eq. 92. 

By Stat. 4 & 5; Ann. c. 16. In Debt upon Bond, if the Defendant before Action brought 
has paid the Principal and Intereſt due by the Condition or Defcaſance, he may plead Pay- 
ment in Bar. And pending an Action on ſuch Bond, he Defendant may bring in Principal, 
Intereſt and Coſts in Law and Equity, and the Court ſhall give Judgment to diſcharge the 
Defendant. 

The Court will refer the taxirg Principal, Intereſt and Coſts upon a Bond, without takin 
Notice of a ſimple Contract Debt between the ſame Parties, that is barred by the Statute of 
Limitations. 2 La. Ray. 1033. | | 
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(O) In what Caſes Obligees have Remedy in Equity where Bonds are loſt or clandeſtinely 


taken away. 


F Bond be taken away fraudulently and cancelled, the Obligee ſhall have the ſame Be- 


IJ nefit thereby as if it had not been cancelled. Finch's Rep. 184. 
So where an Obligee /ozs his Bond, he ſhall have his Remedy againſt the Obligor in Equi - 
ty. Chan. Ca. 77, 78. | | = ; 
And when a Bond is loſt, the Money may be recovered of a Surety, on Proof that he 
had ſealed and entered into the Bond. Chan. Ca. 77, 78. ; 
Sed quere, for theſe Matters are diſcretionary. Vide Abr: Ca. Eq. 93 


J. S. a little before his Death entered into a voluntary Bond to his Houſe-keeper fois 


Payment of an Anhtwity of 30 J. per Ann. and the Bond being loſt, his Repreſentatives-were 
| decreed to pay the Annuity, or the Penalty of the Bond, though it appeared there were no 
| Wages due to her. Abr. Ca. Eg. 93. = 
By Stat. 2 Geo. 2. c. 25. H. 3. Stealing a Bond is made Felony. 


8 R CT. XXII 
/ Defeaſances, 


(A) Defeaſance what. 


A Defeaſance (from Defaire, to defeat or undo) in a large Senſe ſometimes ſignifies a Con- 
dition annexed to an Eſtate, and ſometimes the Condition of an Obligation made with 
and annexed to the Obligation at the Time of making thereof ; but it is more peculiarly and 
properly applied to ſuch conditional Inſtruments as. are made in Defeaſance and Avoidance of 

| Statutes and Recogniſances at the Time of entring into the ſame Statutes or Recogniſances, 
and to ſuch conditional Inſtruments as are made in Defeaſance of Statutes, Obligations, and 


the like, after the Time of the ſame Statutes entred into and Obligations, &c. made; and 


it is therefore thus defined: | | 
A Defeaſance is a Condition relating to a-Deed, as to an Obligation, Recogniſance, Sta- 
tute, or the like, which being performed by the Obligor or Recogniſor, the Act is diſabled 
and made void as if it had never been done. Co. Lit. 236. 6. 237. 4. 


S) The Difference between a Condition and a Defeaſance; 


"= HE Difference between a common Condition and a Defeaſance is, that the Condition is 

annexed to or inſerted in the Deed ; and a Defeaſance is generally a Deed by itfelf, con- 

cluded and agreed upon between the Parties, and having Relation to another Deed : And 

therefore if a Man acknowledges a Statute, and enters into a Defeaſance, that if his Lands in 

the County of D. ſhould be extended, the Statute ſhould be void; the Defeaſanee will be 
and not repugnant, becauſe it is in another Deed : But the Condition of a Bond not to 

ſue the Obligation, is void for Repugnancy, being in the ſame Need. Mer 1035. 
Se—ee before concerning Conditions, p. 260, 261, &c. | 


(C) In what Caſes a Defeaſance may be made, and what Things may be defeated and 
| _ avoided thereby, and what not. 


5 HER E is no rien executory, as Rents, Annuities, Conditions, Warranties, Co- 


venants, and fuch like, but may by a Defeaſance made with the mutual Conſent of all - 


thoſe which were Parties to the Creation thereof, at the ſame, or any Time after, be annul- 
led, diſcharged and defeated : And ſo is the Law of Statutes, Recogniſances, Obligations, 
and the like; yet ſo as in all theſe Caſes regularly the Defeaſance muſt be made eodem modo, 
as the Thing to be defeated was and is created, viz. if the one be by Deed, the other. muſt 
be ſo alſo; for it is a Rule, that in all Caſes when any executory Thing is created by a Deed, 
that the ſame Thing by the Conſent of all Perſons which were Parties to the Creation, 
of it, may be by their Deed defeated and annulled; and therefore that Warranties, 

Vol. I. „ 90 | Recogniſances, 
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Recogniſances, Rents, Charges, Annuities, Covenants, Leaſes for Years, Uſes at Commo® 


Law, and ſuch like, may by a Defeaſance made with the mutual Conſent of all thoſe that 
were Parties to the Creation of it, by Deed be diſcharged and avoided. Nibil eft tam conve- 

niens naturali æguitati quam unumquodgue diſſolvi eo ligamine quo ligatur. And therefore by a 
Defeaſance, not only the Covenant which doth create a Power of Revocation, but the Power 
itſelf created, may be utterly defeated and avoided; but Eſtates of Inheritance, and other 
Eſtates in Tail or for Life executed by Livery, Sc. cannot be avoided by Defeaſance made 


- after the Time of their Creation and firſt making. And yet by another Deed of Defeaſance 


As to the 
Manner of it. 


made at the ſame Time, a Feoffment, Releaſe, Leaſe for Life, or other executed Thing, 
may be avoided as well as if it were by Condition within the ſame Deed ; as if a Diſſeiſee re- 
leaſes to the Diſſeiſor; this Releaſe cannot be defeated by an Indenture of Defeaſance made 
afterwards, but it may be defeated by an Indenture of Defeaſance made at the ſame Time. 
Quæ incontinenti fiunt ineſſe videntur. Co. Lit. 236, 237. Co. 111, 113. Plow. 157, 193. 
21 H. 7. 23. Bro. Defeaſance in toto. | Dd 


(D) Things requiſite in a good Defeaſance. 

O make a good Defeaſance theſe Things are requiſite : | nn 

FT Firſt, That the Defeaſance be made eodem modo, as the Thing to be defeated is cre- 

ated : For if the Obligee by Word only diſcharges the Obligor, or grants not to ſue him; 

this will not defeat the Obligation; it muſt be by Deed therefore as the former was. 

. : . . 5 
But whether the Deed of Defeaſance be indented or Poll is not material. Bro. Defeaſance 


12. Fitz. Bar. 95. | 


Secondly, That if it recites the Statute or the Obligation (as for the moſt part it does) that 


it be done truly; for if a Defeaſance be made of a Statute or an Obligation which is recited 


to be made the ioth Day of May, whereas in Truth it bears Date the firſt Day of May; 


this Defeaſance is void. Plow. 393. 


As to the 
Matter of it. 


Thirdly, That it be made between the ſame Perſons that were Parties to the firſt Deed, 


Sc. and therefore if A. be bound in an Obligation to B. in 207. and B. makes a Defeaſance 


to C. that if C. pays him 201. the Obligation made by A. ſhall be void; this is no good De- 
feaſance, becauſe it is not made between the ſame Parties. 14 H. 8. 10. Bro. Efirange al 
Fait 10. | | | 
And yet if a Statute be made to the Huſband and Wife, and the Huſband alone joins in 
making a Defeaſance ; this is a good Defeaſance. Bro. Defeaſance 3. | | 
Fourthly, That it be made after the making of the Recogniſance, Obligation, Ec. and not 
before; for if A. grants to B. that if B. will be bound to him in 20 J. by Obligation, that 
the Obligation ſhall be void; and after B. binds himſelf to A. in an Obligation of 204. this 
Defeaſance is not good, becauſe it is before the Obligation. Bro. Defeaſance ;. . 
And yet if the Date of the Defeaſance be before the Date of the Recogniſance, Cc. and 
it be delivered after, it is good enough. Dyer 313. DIES 5 
Fifibiy, That it be made of a Thing defeaſible; for if a Diſſeiſee releaſes his Right to the 
Terretenant, and after there is a Defeaſance made between them, that if the Releaſor ſnall 
pay 20 J. to the Releaſee, the Releaſe ſhall be void; this is a void Defeaſance. Plow. 137. 
Bro. Defeaſance 11. 3 N | | „ 
And yet a Releaſe may be avoided by a Condition or Defeaſance made at the Time of 
making of a Releaſe, as well as of a Feoffment. Bro. Defeaſance 6, 9. Co. Lit. 236. 
If the Defeaſance of a Recogniſance, Obligation, Cc. be, that if the Cogniſor or Obligor, 
Ec. pays a Sum of Money, or does not diſturb the Execution of the Will of F. S. or does 
make a Leaſe for Years to F. S. or the like; theſe are good Defeaſances. As if the Grantee | 
of a Rent-charge grants to his Grantor, that if he ſhall pay him 20/7. ſuch a Day, the Grant 


of the Rent ſhall be void. Although the Condition of an Obligation that is repugnant to the 


Obligation itſelf is void, and the Obligation ſingle, yet it is otherwiſe in Caſe of a Defeaſance 
made after the Obligation; for this is good notwithſtanding it be repugnant. And therefore 
if the Obligee, after the Obligation made, grants by Deed to the Obligor, that the Obliga- 
tion ſhall be void, or that he will not ſue the Obligation at all, or that he will nor ſue the 
Obligation until ſuch a Time, or that the Obligation ſhall be diſcharged ; theſe Defeaſances 
are good to avoid the Obligation. 2 Weſt. mb. F. 2. Bro. Defeaſance in toto. 20 H. 7. 
24. 21 H. 7. 32. Fitz. Bar. 71. | 5 | 

If the Feoffee with Warranty grants that neither he nor his Heirs ſhall take Benefit of the 
Warranty of the Feoffor or his Heirs ; this is a good Defeaſance of the Warranty; and if he 
grants not to vouch, this will diſcharge the Voucher; and if he grants not to bring a War- 


rantia Charte, this will bar him of that Remedy. In like Manner it is if the Grantee of a 


Rent- charge grants to the Grantor, that he will not take any Benefit by the Grant; this is a 
8 | 5 5 5 > oat 


— 


Ch. 6. f. 22. Defeaſances, 
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total Diſcharge ; and if he grants that he will not bring an Annuity z this is a Diſcharge of 
the Perſon; and if he grants that he will not diſtrain the Land for the Rent; this is a Diſ- 
charge of the Land. Bro. Defeaſance 4. 7 H. 6. 43. 21 H. 7.23. Perk. F. 69. 

If one makes a Leaſe for Life by Deed, and after by another Deed grants to his Leſſee 
that he ſhall not be impeached for Waſte : This is a good Diſcharge: And if the Leſſee af- 
ter wards grants by Deed to the Leſſor, that if he ſhall bring an Action of Waſte againſt the 
Leſſee, that he will not make Uſe nor take Advantage of the Deed of Diſcharge ; this is a 
good Diſcharge of the Diſcharge. So that hereby it ſeems a Defeaſance may be of a Defea- 
ſance, and one Defeaſance after another, and regularly the laſt ſhall ſtand. And therefore if 
a Leaſe for Years be made on Condition to pay 20/. at Eaſter, and the Leaſe to be void; 
and before Eaſter the Leſſor and Leſſee agree, that if the Leſſor pays it at Eaſter following, 


the Leaſe ſhall be void; and before that Time they make the like Agreement for another 


Fear; theſe are good Defeaſances, and the laſt ſhall ſtand, Bro. Defeaſance 11, Condition 


120. Agreed Paſ 8 Fac. C. B. | | 5 | 
If the Defeaſance after Execution made upon a Statute be thus, That if the Conuſor pays 


ſo much Money, the Statute ſhall be void; the Statute and Execution thereupan is void; 


however it is beſt to add theſe Words in the Defeaſance, And the Execution thereupon, Bro, 
Defeaſance 7. | | 

Where a Cayenant to diſcharge a Man from his Agreements ſhall amount to a Defeaſance, 
Ld. Raym. 421, 689. | : | | 


s EC T. XXIII. 
N ills and Teftaments, 


(a) Wills, Teftaments and Deviſes, what. See Bur. Rep. Tit. Will, Probibition, 
2h Zee 3 | 


A Teſtament is the full and complete. Declaration of a Man's Mind, or laſt Will of what 


miſcuouſly uſed in our Law; howſoever by the Civil Law it is only ſaid to be a Teſtament 
when there is an Executor made and named in it, and when there is none, but a Codicil only; 
for a Codicil is the ſame that a Teſtament is, excepting that it is without an Executor; and a 
Man can make but one Teſtament that ſhall take Effect, but he may make as many Codi- 
Cils as he will, OS! | | | 
And by the Common Law where Lands or Tenements are deviſed in Writing, although 
there be no Executors named, yet there it is properly called a laſt Will; and where it doth 
concern Chattels only, a Teſtament. b | 

He who makes the Teſtament is called the Teſtatorz and when a Man dies without a Will, 
he is ſaid to die Inteſtate. Terms of the Law, Co. Lit. 111. a. Swinb. 24. 


A Teſtamentary Schedule without Witneſſes or an Executor declared a Will. 2 LA. Raym. 


1282. 
(B) Kinds of Wills and Teftaments. 


PF HERE are two Sorts of Wills or Teſtaments: Firſt, In Writing, which is where 
the Mind of the Teſtator in his Life-time, by himſelf, or ſome other by his Ap- 
pointment, is put in Writing. Or, Secondly, By Word, or without Writing, which is where 
a Man is ſick, and for fear that Death, or want of Memory or Speach, ſhould ſurprize him 
that he ſhould be prevented if he ſtayed the Writing of his Teſtament, deſires his Neigh- 
bours and Friends to bear Witneſs of his laſt Will, and then declares the ſame preſently by 
Word before them; and this is called a Nuncupative or Nuncupatory Will or Teſtament: 
And this being after his Death praved by Witneſſes, and put in Writing by the Ordinary, 
is of as great Force for any other Thing but Land, as when at the firſt in the Life of the 
Teſtator it is put in Writing. See of Nuncupative Wills, poſt. 15 | 
A Codicil is alſo in Writing or by Word, as a Will or Teſtament is. | 
The Civilians have other Diviſions of Wills and Teſtaments, as folemn and unſolemn, 
privileged and imprivileged, whereof the Common Law makes no Mention, Perk. $. 476. 


Co Zh £47; - | | 
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(C) The Parts of a Will or Teſtament. 


ving of Legacies. 2. The Making and Ordination of an Executor ; for a Will or Te- 
ſtament can be no more without, than a Codicil can be with an Executor. | 


(D) A Deviſe or Legacy what, and a Deviſor and Deviſee or Legatee, who. See 


Athyn's Rep. 4.10, &c. 


A Devife or Legacy is where a Man by his Will gives any Thing to another ; the firſt of ” 
theſe Terms is properly applied to a Gift of Lands, and the laſt to a Gift of Goods or 


Chattels ; and therefore, | 


A Deviſe is ſtrictly where a Man by his Will gives his Lands to another after his De- 
ceaſe. And a Legacy is where a Man by his Teſtament gives any Chattel to another to have 
after the Death of the Teſtator; but the Word is promiſcuouſly applied to the one and to the 


other. 
given, the Deviſee or Legatee. 
(E) Kinds of Deviſes or Bequeſts, See 2 Bur. Rep. 770. | 
Deviſe is ſometimes ſimple and without Condition; as where I give my Land to another 


and his Heirs, or I give 20/7. to another, without more Words, | . 
And ſometimes it is 9h a Condition, which is when there is a Quality added to the De- 


viſe or Legacy whereby the Effect of it is ſuſpended or hindred, and it is thereby made to 


depend on ſome future Event. Ppt 
And this Condition. may be made almoſt by any Words; as if I give to one my Land if 


he pays 20/. to my Daughter; or ſo as he pays 20 J. to my Daughter; or paying 20/7. to my 


Daughter; or I give one 20 l. if he marries my Daughter, or when he ſhall marry my 
Daughter; or I give my Wife 20. a Year whilſt ſhe ſhall live unmarried ; or I give to him, 


or to whomſoever ſhall marry my Daughter, 207. or the like; in all theſe Caſes the Deviſe 


is conditional. The firſt Kind of Deviſe is called by the Civilians a ſimple Aſſignation, and 


the latter a conditional Aſſignation. Dyer 317, 74+ Co. Lit. 217. Swinb. 132, 134, 136. 


(F) Executor and Admi niſtrator, who. 


A N Executor, in a large Senfe, is taken for any one: that is appointed. to have the Diſ- : 


| poſition and Ordering of the Goods and Chattels of a Man that is dead. 


And an Adminiſtrator is he that has the Goods and Chattels of a Man dying Inteſtate, 


committed to his Charge by the Ordinary for want of an Executor. | , 
And his Power, Benefit and Charge, is in all Things equal to the Power, Benefit and 

Charge of an Executor. Vide Terms de la Ley. 8 Co. 135. 9 Co. 40. Co. Lit. 209. Plow. 

288, But now as to his Benefit, ſee the Statute of Diſtribution of the Inteſtate's Eſtate. 


(G) Kinds of Executors and Adminiſtrators. 


HERE are three Kinds of Executors : The firſt is à Lege Conſtitutus, who is therefore 


called Legitimus, and ſuch a one is the Ordinary of the Dioceſe, who has ordinary Ju- 


riſdiftion in Matters Ecclefiaſtical, The ſecond is d Teftatore Conſtitutus, who is therefore 


called Teftamentarius; and he is ſtrictly and properly called an Executor, and is defined to 
be one appointed by a Man's laſt Will and. Te | 
ſtration of all or Part of a Man's Goods or Chattels, and to perform a Man's laſt Will and 


Teſtament according to the Contents thereof. The third is a# Epiſcopo Conſtitutus, who is 


therefore ſaid to be Dativus. Vide ut ſupra, And ſuch a one is an Adminiſtrator, 


And an Executor or Adminiſtrator is. ſometimes 4niver/al or total, i. e. one that has the 


Power and diſpoſition of the whole perſonal Eſtate committed to him. 


And ſometimes he is particular or partial, i. e. one that has the Power and Diſpoſition of 


ſome Part of the Eſtate, or of all the Eſtate, for a Time only committed to him. 


F VER complete Teſtament conſiſts of two Parts: 1. The making of Deviſes, or gi- 
3 


And bl-who gives by ſuch a Will is called the Deviſor, and he to whom the Thing is 


ament to have the Diſpoſing and Admini- 
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which is the Death of the Teſtator. Plow. 343, 344. | 
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And ſometimes he is abholute, i. e. ſuch a one that has an abſolute Power of the Eſtate as 
Executor or Adminiſtrator: And ſometimes he is conditional, i. e. one that has a limited 


and conditional Power of the Eſtate only. Dyer 4. Bro. Executor 155. 6 Co. 19. 


And in both Caſes he ſhall be charged and chargeable for ſo much as is committed to him 


as the Teſtator or Inteſtate himſelf; for this Cauſe the Executor is ſaid to repreſent the Per- 
ſon of the Teſtator ; for as to the Eſtate committed to his Truſt, he may charge others, and 


be charged himſelf, ſue and be ſued, as the Teſtator himſelf might. And the Eſtate he has 
by his Execcutorſhip is ſaid to be in him to the Uſe of the Teſtator, and in his Right; and 
what he does in the Diſpoſition of his Eſtate is ſaid to be in the Right and to the Uſe of the 
Teſtator alſo; and the Adminiſtrator has the ſame Power and Property over and in the 
Goods and Chattels, the fame Remedy by Suit, and ſo far ſhall be charged as the Executor, 
for they differ not in Nature but in Name only. And yet the Adminiſtrator is but the Or- 


| dinary's Deputy, and he may revoke the Adminiſtration, or call the Adminiſtrator to an 


Account. Co. Lit. 209. Stat. 31 Ed. 3. c. 11, 8 Co. 135. 9 Co. 40. 


. (H) The 18 and Effect of a Will or Teflament, and of a CGaicil. See 


Athyns's Rep. 630. 


A Will or Teſtament is of that Nature, that it differs much from other Acts and Deeds 
that Men do and execute in their Life- time; for although it be made, ſealed and pub- 
liſhed in never ſo folemn a Manner, yet it has no Life nor Virtue in it until the Teſtator's 
Death; for it is a Maxim in Law, Omne Teftamentum morte conſummatum eſt, & voluntas am- 


Dulatoria uſque ad extremum vitæ exitum ; it is therefore reſembled until Death to the interlo- 
cutory S-atence. and after Death to the definitive Sentence of a Judge. And hence it is ſaid, 


Sed Legum ſervanda fides, ſuprema voluntas Quod mandat fierique jubet parere neceſſe eſt. Swinb. 
12. Dyer 143. Co. Lit. 112. Lit, $. 168. 4 Co. 61. | 


And for this Reaſon a Man may alter or make void his Will at his Pleaſure z and he may 


make as many new Wills and Teſtaments as he will, and there is no way to bar a Man of 


VVV . 
And the latter Teſtament always revokes and overthrows the former; but otherwiſe it is 


of a Codicil, (Lit. F. 168. Perk. §. 478.) for a Man may make as many of theſe as he will, 


and make no Teſtament at all, (Swinb. 13, 14.) or if he makes a Teſtament, he may after- 
wards make as many Codicils as he will, and one of them will not overthrow the other; 


for in the firſt Caſe they muſt be all annexed to the Letters of Adminiſtration, and the Ad- 


miniſtrator muſt perform them; and in the latter Caſe they muſt be all annexed to the Te- 
ſtament, and the Executor muſt take Care to perform them. Bro. Teſtament 20. 

A Teſtament therefore is ſaid to have three Degrees: iſt, An Inception, which is the ma- 
2dly, A Progreſſion, which is the Publication of it. 3dly, A Conſummation, 


In Grants therefore the firſt is of greateſt Force, but in Teſtaments the laſt is of greateſt 
Force. Co. Lit. 112. 


But when a Teſtament is perfect by the Death of the Party, it as effectually gives and 


transfers Eſtates, and alters the Property of Lands and Goods, as Acts executed by Deeds in 
the Life-time of the Parties; for hereby Deſcents of Lands are prevented; and a Man may 
make Eſtates in Fee-ſimple, or Fee- tail, for Life or Years, of Lands, Tenements, Rents, 
Reverſions or Services, as effectually as by Deed, and theſe Eſtates alſo will be good without 


any Livery of Seiſin or Attornment. And hereby alſo Rents, and Power to diſtrain for them, 
may be referred, Conditions created and annexed to Eſtates, or Things deviſed. Tit. F. 


167, 168. 5 | 
| And therefore they that take by Deviſes of Lands are ſaid to take in the Nature of Pur- 


chaſors. Perk. F. 505. 


And if therefore a Tenant in Tail makes a Feoffment to the Uſe of himſelf in Fee, and 
after deviſes the ſame Land to his Wife in Fee, and dies, the Son is not remitted though the 


Father dies ſeiſed, for the Deviſe prevents the Deſcent, Dyer 221. 


(I) Things requifite in making a good Will. 


IN making a good Will theſe Things are requiſite: 


Firſt, That the Teſtator be capable to make a Will relative to his Perſon. 
Secondly, That the Teſtator at the Time of making his Will, have animum teſtandi, i. e. a 


Mind to diſpoſe or make a Will. 
Thirdly, That the Mind of the Teſtator in making a Will be free, and not moved by Fear, 


Fraud or Flattery, 
Vor. J. | 1 
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Infant; 


Feme Covert. 


Fourthly, That the Will be made in the Form preſcribed by Law. 
See poſt. for Things requiſite in a good Deviſe. | 


(K) Who are capable of making Wills. 


As it is obſerved before, to the making of every good Will or Teſtament it is requiſite 
that the Teſtator be a Perſon able to make a Teſtament, and not diſabled for any ſpe- 
cial Cauſe, either in Reſpect of his Perſon, Mind or Condition, or in Reſpect of the Thing 
whereof the Teſtament is to be made. Therefore obſerve, | 5 
That an Infant, until he be of the Age of twenty-one Years, can make no Will of bis 
Lands by Statutes of 32 & 34 H. 8. But by ſpecial Cuſtom in ſome Places where Land is 
deviſable by Cuſtom, he may deviſe it ſooner. And of bis Goods and Chattels, if he be a 
Boy, he may make a Will at fourteen Years of Age, and not before; and if a Maid, at 
twelve Years of Age, and not before; and then they may do it without and againſt the Con- 
ſent of their Tutor, Father or Guardian. Stat. 32 C 34 H. 8. c. 5. Perk. §. 503, 504. 
Bro. Cuſtom 50. Swinb. 37, 38. 5 | | 5 | 
And yet ſome ſay an Infant cannot make a Will of his Goods and Chattels until he be 
eighteen Years of Age. Co. Lit. 89. de | Eon 
It has been agreed in Equity, that a Female may make a Will at twelve Tears of Age of 
a perſonal Eſtate ; and a Male at ſeventeen Years, or fifteen, if he be a Perſon of Diſcre- 
tion. 2 Vern. 104, 469. | he a | | | 
That a Feme Covert cannot make a Will of her Lands or Goods except it be in ſome ſpe- 
cial Caſes ; for of her Lands ſhe can make no Will with or without her Huſband's Conſent 
(Stat. 32 & 34 H. 8. c. 5. 4 Co. 51. Bro. Teftament 13.); of the Goods and Chattels ſhe _ 
has as Executrix to any other, ſhe may make an Executor without her Huſband's Conſent g 
for if ſhe does not ſo, the Adminiſtration of them muſt be granted to the next of Kin to the 
deceaſed Teſtator, and ſhall not go to the Huſband. 12 H. 7. 14. Perk. & 502. Fitz. 
Executor 40. : | | 2 N 
But of them ſhe can make no Deviſe with or without her Huſband's Leave, for they are 
not deviſable; and if ſhe deviſes them, the Deviſe is void. Plow. 526. Fitz. Executor 


109. 
And of the Things due to the Wife whereof ſhe was not poſſeſſed during the Marriage, 


as Things in Action, and the like, ſhe may make her Will, at leaſt ſhe may make her Huſ- 


band Executor of her Paraphernalia, viz. her neceſſary wearing Apparel, being that which 


is fit for one of her Rank. Some ſay ſhe may make a Will without her Huſband's Leave, 


others doubt of this; however all agree that ſhe, and not his Executor, ſhall have this after 


her Huſband's Death, and that the Huſband cannot give it away from her. Ard of the 
Goods and Chattels her Huſband has either by her or otherwiſe, ſhe may not make a Will 
without the Licence and Conſent of her Huſband firſt had ſo to do. But with his Leave and 
Conſent ſhe may make a Will of his Goods, and make him her Executor if ſne will. And it 
3s ſaid alfo, that if ſhe does make a Will of his Goods, (in Truth without his Leave and Con- 
fent) and he after her Death ſuffers the Will to be proved, and delivers the Goods accord- 
ingly ; in this Caſe the Teſtament is good; and yet if the Huſband gives the Wife Leave to 
make a Will of his Goods, and ſhe does ſo, he may revoke the ſame at any Time in her 
Life-time, or after her Death, before the Will be proved. But a Woman after Contract 
with any Man may before the Marriage make a Will as well as any other, and is not at all 
diſabled hereby. 12 H. 7. 24. 18 Ed. 4. 11. Perk. F. 501. Fitz. Executor 5, 28, 109. 
Bro. Teſtament 11. | 55 | „ 
A Wife whoſe Huſband is baniſhed for Life may make a Will as a Feme Sole. 2 Vern. 


104, 469. 


Lunatick. 


Idiot. 


Old Man. 


A mad or lunatick Perſon during the Time of his Inſanity of Mind cannot make a Will of 
Lands or Goods; but ſuch a one as hath his /ucida intervalla, clear or calm Intermiſlions, 
may during the Time of ſuch Quietneſs and Freedom of Mind make his Will, and it will 
be good. | = DIE 

80 alſo an Idiot, i. e. ſuch a one as cannot number twenty, or tell of what Age he is, or 
the like, cannot make a Will, or diſpoſe of his Lands or Goods; and although he makes a 
wiſe, reaſonable and ſenſible Will, yet it is void. But ſuch a one as is of a mean Underſtand- 
ing only, that has groſſum caput, and is of the middle Sort between a wiſe-Man and a Fool, 
is not prohibited to make a Will. Perk. F. 503, 504, 24. Swinb. 37, 40. . 

So alſo an od Man that by Reaſon of his great Age is chil:iiſh again, or ſo forgetful that 
he forgets his own Name, cannot make a Will, for a Will made by ſuch a one is void. 
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Ob. 6. „ 


that is deaf or dumb by Nature or Accident. 


afterwards by the ſame Motive, make a Will; it is void not only as to him that puts him 


222 — 
» 


So alſo it ſeems a drunken Man, that is fo exceſſively drunk, that he is deprived of the Drunken 
Uſe of Reaſon and Underſtanding, during that Time may not make a Will; for it is requi- Man. 
fire that when the Teſtator makes his Will, that he be of ſound and perfect Memory, 1. e. 
that he have a reaſonable Memory and Underſtanding to diſpoſe of his Eſtate with Reaſon. 


Swinb. 42. 6 Co. 23. 


A Man that is both deaf and qumb, and that is fo by Nature, cannot make a Will. But Deaf and 


a Man that is ſo by Accident may by Writing or Signs make a Will. And ſo may a Man Dumb. 


And ſo alſo may a Man that is blind. Swinb. 53. Blind. 
An Alien born cannot make a Teſtament of Lands or Goods. | | Alien. 
A Traitor attainted from the Time of the Treaſon committed can make no Will of his Traitor. 


Lands or Goods, for they are all forfeited to the King; but after the Time he has a Pardon 


from the King for his Offence, he may make a Will of his Lands and Goods as another 


Man. Stat. 5 & 6 Ed. 6. c. 11. Swimb. 54. ES ER 
A Man that is attainted or convicted of Felony cannot make a Teſtament of his Lands or Felon. 


Goods, for they are forfeited; but if a Man be only indicted, and dies before the Attainder, 


his Will is good for his Lands and Goods both. And if he be indicted, and will not anſwer 
upon his Arraignment, but ſtands mute, &c. in this Caſe his Lands are not forfeited, and 


therefore he may make a Will of them. Plow. 258, 259. 


And if a Man kill himſelf, his Will as to his Goods and Chattels is void, but as to his El de g. 
Lands is good. Plow, 261. „ 

A Man that is ca lawed in a perſonal Action cannot make a Will of his Goods and Chattels Outlawed 
ſo long as the Outlawry continues in Force, but of his Lands he may make a Will. Fitz. Perſon. 


Deſcent 16. 


The Head or any of the Members of a Corporation may not make a Will of the Lands or Corporation: 


Goods they have in Common, for they ſhall go in Succeſſion. Fitz. Teſtament 1. 


Bur note, that however the Wills of Traitors, Aliens, Felons and outlawed Perſons are void, Note. 


as to the King or Lord that has Right to the Lands or Goods by Forfeiture or otherwiſe, yet 
the Will is good againſt the Teſtator himſelf and all others but ſuch Perſons only. 


And note alſo; by the Civil Law the Wills of divers others, as excommunicate Perſons, He 


reticks, Uſurers, inceſtucus Perſons, Sodomites, Libellers, and the like, are void. But by our 


Law the Wills of ſuch Perſons, at leaſt as to their Lands, are good by the Statutes that en- 


able Men to deviſe their Lands. Tee 
But all other Perſons whatſoever, Male or Female, Old or Young, Lay or Spiritual, Rich All other 


or Poor, at any Time before their Death, whilſt they are able to ſpeak ſo diſtinctly or write Perſons, 
ſo plainly that another may underſtand them, and underſtand that they underſtand themſelves, 


may make Wills of their Lands, Goods and Chattels, and that although they have ſworn to 
the contrary; and none are reſtrained of this Liberty but ſuch as are before named. Swinb. 


135, Sc. Vide Stat. 32 & 34 H. 8. Perk. §. 496. 


(L) Of the Teftator's Reſolution to make a Will 


T O the making of a good Will it is neceſſary, that he who makes it have at the Time of 
the making of it Animum Teſtandi, i.e. a Mind to diſpoſe, a firm Reſolution, and ad- 
viſed Determination to make a Will, otherwiſe it will be void; for it is the Mind, not the 
Words of the Teſtator, that gives Life to the Will; for if a Man raſhly, unadviſedly, inci- 
dently, jeſtingly or boaſtingly, and not ſeriouſly, writes or ſays that ſuch a one ſhall be his 
Executor, or have all his Goods, or that he will give to ſuch a one ſuch a Thing; this is no 


Will, nor to be regarded. And the Mind of the Teſtator herein is to be diſcovered by Cir- 


cumſtances; for if at the Time he be ſick, or ſets himſelf ſeriouſly to make his Will, or re- | 
quires Witneſſes to bear Witneſs of it, it ſhall be deemed in Earneſt; but if it be by way of 


| Diſcourſe only, or of ſomewhat he will do hereafter, or the like, it ſhall be taken for no- 


thing. Swinb. 9, 131, 324, 325 
(M) Of the Orcafion or Motive to make a Will, 
I N a good Will it is neceſſary that the Mind of the Teſtator in making of it be free, and 


not moved by Fear, Fraud or Flattery ; for when a Teſtator is moved to make his Te- 
ſtament by Fear, or circumvented by Fraud, or overcome by ſome immoderate Flattery, 


the ſame is void, or at leaſt voidable by Exception. And therefore, if a Man by Occaſion 


of ſome preſent Fear or Violence, or Threatning of future Evils, does at the ſame Time, or 
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Infants. 


Feme Co- 
verts. 


ſo in Fear, but as to all others, although the Teſtator confirms it with an Oath. But if the 


Cauſe of Fear be ſome vain Matter, or being weighty is removed, and the Teſtator after- 


wards, when the Fear is paſt, confirms the Teſtament; in this Caſe perhaps the Will may 


be good. And if a Man by Occaſion of ſome Fraud or Deceit be moved to make a Will, 
if the Deceit be ſuch as may move a prudent Man or Woman; and if it be Evil alſo, the 


Will is void, or voidable at the leaſt; but if the Deceit be light and ſmall, or if it be to a 
good End; as where a Man is about to give all his Eſtate to ſome lewd Perſon, from his 
Wife and Children, and they perſuade the Teſtator that the lewd Fellow is dead, or the 
like, and thereby procure him to give his Eſtate to them; this is a good Will. And one 


may by honeſt Interceſſions and modeſt Perſwaſions procure another to make himſelf or a 


Stranger Executor to him, or the like; and this will not hurt the Will. Alſo a Man may 


uſe fair and flattering Speeches to move the Teſtator to make his Will, and to give his Eſtate 


unto himſelf, or ſome Friend of his; except it be in Caſe where the Flatterer firſt beats or 


threatens him, or puts him in Fear; or to his Flattery joins Fraud and Deceit ; or the Te- 


ſtator is a Perſon of weak Judgment, or under the Danger of Government of the Flatterer ; 


as when the Phyſician ſhall perſuade his Patient under his Hand to make his Will, and give 
his Eſtate to himſelf; or the Wife attending on her Huſband in his Sickneſs ſhall negle& him, 


or continually provokes him to give her all; or where the Perſuader is importunate, and will 


have no Denial; or where there is another Teſtament made before; for in all theſe Caſes the 


Will will be in Danger to be avoided. And if I be much privy to another Man's Mind, 


and he tells me often in his Health how he intends to ſettle his Eſtate, and he being ſick, I 
of my own Head draw a Will according to his Mind before declared to me, and bring it to 


him, and aſk him, whether this ſhall be his Will, or no? and he conſiders of it, and then 
delivers it back to me, and ſays yes; this is a good Will: But if otherwiſe ſome Friends of 
a ſick Man of their own Heads ſhall make a Will, and bring it to a Man in Extremity of 


Sickneſs, and read it to him, and aſk him, whether this ſhall be his Will? and he ſays yes, 
yes; or if a Man be in great Extremity, and his Friends preſs him much, and ſo wreſt 
Words from him, eſpecially if it be in Advantage of them, or ſome Friends of theirs; in theſe 


Caſes the Wills are very ſuſpicious. Swinb. 283, 284, 285, 286. 
But as touching theſe two laſt Things, Quære, how they ſhall avail in the Wills of Land, 


which are not regulated ſo much by the Civil Law. | 
(N) Things requiſite in a good Deviſe, 


N a good Deviſe theſe Things are requiſite: = | „ 
Firſt, That the Deviſor be a Perſon capable to deviſe, both with Reſpect to his Per- 
ſon, and the Thing deviſed. ; | 
Secondly, That the Deviſee 
making the Deviſe, or at leaſt when it is to rake Effect. = 5 
Thirdly, That the Deviſor, at the Time of making the Deviſe, have Animum Teftandi, i. e. 
a Mind to make a Devile. | 


: Fourthly, That the Will of the Deviſor be free, and not drawn or coacted by Fraud, Flat- 


tery, Fear, or the like. > 
Fifthly, That the Deviſe be made in due Manner and Form. 


Sixthly, That the Thing deviſed be a Thing deviſeable. | 

Seventhly, That it be deviſed upon lawful Terms and Conditions. 

Eighthly, That there be Words ſufficient to make his Mind known. 

Ninthly, That it be proved after the Death of the Deviſor. . 

Tenthly, And if it be a Deviſe of Land, that the Deviſor be ſolely ſeiſed, and not jointly 
with another; and that he be ſeiſed in Fee-ſtmple, and that the Deviſe be in Writing. 

See before what is a good Will. | | | | . 


(O) Who may make a Deviſe, or not. 


HOEVER may make a Will or Teſtament may make a Devile ; Et Ac e con: | 


verſo. And therefore | | 5 | 
Infants may not deviſe their Lands till they are twenty-one Years old, nor their Goods 


and Chattels till they be fourteen Years old, or as fome ſay, till they be eighteen Years of 


Age. 
Feme 
their Huſband's Conſent, although there be a Cuſtom to enable them thereto, Co. Lit. 112. 


4 Co. 61. Bro, Deviſe 32. | | | | 
| And. 


O 


be capable to receive the Thing deviſed, either at the Time of 


Coverts cannot deviſe their Lands to their Huſbands or others, either by or without 
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Ch. 6. §. 23. ” 


Who have Lands in ſuch Places, have their Election either to deviſe according to the Power. 
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And Spiritual Perſons, as Archbiſhops, Biſhops, Deans, Archdeacons, Prebends, Parſons, Spiritual Per- 
Vicars, or any Member in a Corporation, may not deviſe the Lands or Goods they have in ſons. 
the Right of their Churches and Corporations. Perk, $. 496. 


| (P) lat Things may be deviſed or bequeathed. 
F ANDS, T, enements and Hereditaments, for the Nature and Quality of them, are devi- Lands, Tene- 
fable as well as other Things; and therefore by the Cuſtom of ſome Places, Lands in _ Heres 
itaments in 


Poſſeſſion, Reverſion or Remainder, are deviſable in Fee, for Life or Years. 8 
And a Man that has a Leaſe for Life or Years of Land, may deviſe the Land at his Plea- wrongly 
| Ture during his Term. Gr | | . 


But by the antient Common Law, in Favour. to Heirs, the Lands that a Man had in Fre- Leaſe. 


ſimple were not deviſable by Teſtament, except only in ſome ſpecial Places by Cuſtom of the Deviſes by 
Place, as Gavetkind Lands, in Kent, and Lands within certain Borough Towns, as London, Common 


Oxford, Sc. and by the Cuſtom of thoſe Places ſuch Lands are deviſable. And in ſome Law. 


Places the Cuſtom is, that they may deviſe their purchaſed Lands only; and in other Places, By Cuſtom, 


that they may deviſe their Lands deſcended alſo: And in ſome Places, that they may deviſe 
for Life only; and in other Places, in Fee-ſimple and Fee-tail alſo. And in all theſe Places 
where ſuch Cuſtoms are, they may deviſe their Lands now as they might have done before 
the Statute; for the Statute has not deſtroyed their Cuſtom : And therefore at this Day, they 
given them by the Cuſtom, or by the Statute; and in the firſt Caſe the Deviſe is good againſt 
tlic Heir for the Whole; and in the laſt Caſe it is good againſt him for two Parts in three 

only. Dyer 371, 155. 6 Co. 16. 8 Co. 83. Co. Lit. 111. Perk. $. 497, 499, 500, 538. 

Zit. $ 167. 3 f | 

Alſo by the Common Law, the Uſes of Lands were deviſable as Goods and Chattels were, Common 
at the Pleaſure of him that had them. But otherwiſe and in other Caſes Lands and Tene- Law. 


ments might not be deviſed and diſpoſed by Will, until the Statutes 32 H. 8. c. 1. and 34 Sr Lacs: 
H. 8. which enabled Owners of Land in Socage Tenure, in Poſſeſſion, Reverſion or Remain- | 


der, to deviſe and diſpoſe thereof, or any Rent, Common, or other. Profit apprender out of 
it; to any Perſon in Fee-ſimple, Fee-tajl,: for Life or Years, at his Pleaſure. Note, That the 


bol her Tenures in theſe As mentioned, by Stat. 12 Car. 2. c. 24. are turned into free and common 


Socage. 0 Ende a yo > =. 564 CREED 3 © 
So that now by the ſaid Statute of H. 8. a Man who has Lands in Fee-fimple may deviſe 


them in Fee-ſimple, Fee-tail, for Life or Years abſolutely or conditionally at his Pleaſure. 


And cherer, IDS 55 | | 
If a Man deviſes his Land to one for Life, the Remainder in Fee or Fee-tail to another 


or deviſes his Land to B. the Remainder to the next Heir Male of B. and the Heirs Male of 


the Body of ſuch Heir Male, or the like 3: thefe are good Deviſes. | : 

But for the better underſtanding theſe Things, obſerve, That this Statute does not enable 
Men to deviſe Land who are diſabled by Law in Reſpect of their Perſons or Minds; as In- 
fants, Femes Covert, Men De non ſane Memory, &c. nor ſuch as are diſabled in Reſpe& either to 


the Nature of their Lands, as Copybolders, (for Copy hold Lands are not deviſable unleſs ſur- 


rendered to the Uſe of the Will, which is the common Practice) or of the Eſtate they have 


in the Land, as Tenants in Tail, or pur auter vie, or Fointenants ; for theſe can no more de- 


viſe the Land which they ſo hold, than they could before the Statute. But ſuch as are ſeiſed 


of Land in Common, or Coparcenary, may deviie their Land as well as thoſe who are ſolely 


ſeiſed. And if two are Fointenants for Life, the Fee-ſimple to one of them, he who has the 
Fee- ſimple may deviſe it after the Death of his Companion. Theſe Statutes do not enable 


| thoſe who are ſeiſed of Lands in Fee, in the Right of their Houſes and Churches, to deviſe 
the ſame Lands; and therefore Biy/hops, Deans, Parſons; Vicars, Maſters of Hoſpitals, or the 


like, can no more deviſe the Lands belonging to their Biſhopricks, &c. than they could be- 
fore the Statute 3 but the Lands which they are ſeiſed of in their own Right, they may deviſe 
as other Men. Co. Lit. 111. Perk. $. 500, 339, 540, 496, 497, 498, 544. Lit. F. 287. | 


Dyer 210. Old, Nat. Br. 89. 


Heteditaments which are not of any yearly Value, are ſome of them deviſable, and ſome 
not: For if the King grants ro one and his Heirs bona & catalla felonum & fugitivorum vel 
utlagatorum, Fines and Amerciaments within ſuch a Manor or Village; in this Cafe the Owner 
can neither deviſe theſe Things ta another, nor leave them to deſcend. And yet if one has 
a Manor with a Leet, Waif, Eſtray, or the like, as appendant or appurtenant, there by the 
Deviſe of the Manor with the Appurtenances theſe Things may paſs as an incident to the Ma- 


nor; but if a Man has a Hundred with the Goods of Felons, Outlaws, Fines, Amercia- 


A | ä ments, 


ments, Retorna Brevium, and other ſuch caſual Hereditaments within the ſame Hundred? 
and theſe have been uſually let to Farm for a Rent, they may be deviſed, or left to deſcend. 
0 Co. 81,7 3-Co. 32... Go. Li. 111. 885 | | OS 
Right to A Man muſt have a Right to and Poſſeſſion of the Land he deviſes, or elſe the Deviſe is 
Land. not good; and therefore if a Diſſeiſor deviſes the Land he has got by Diſſeiſin, this Deviſe 
as to the Deviſee is void. And if a Man be diſſeiſed of his Land, ſo that he has nothing but 
a Right thereof lefr, and then he deviſes his Right, or deviſes the Land, this Deviſe is void. 
Plow. 485. | i FD: | 
And if he contracts for Land, and pays his Money for it, but has no Aſſurance of the 
Land, and he deviſes this Land to another ; this cannot be a good Deviſe of the Land, bur 
perhaps the Deviſee in a Court of Equity may compel him that received the Money to aſſure 
and ſettle the Land according to the Deviſe. NVevil's Caſe. | 
aches And if one deviſes another Man's Land, this Deviſe is void; but if he after the Deviſe 
Mar's Land, made purchaſes this Land, the Deviſe is good. Plow. 344. Fitz. Deviſe 7. | 
If a Man bargains and ſells Land to me on Condition to re-enter ; if he pays me 10/. and 
I covenant that I will take the Profits until Default of Payment, and he makes a Leaſe for ſix 
Years of it to another, and after breaks the Condition; in this Caſe I may deviſe this Land, 
and the Deviſe will be good. Adjudged Powſley and Blakeman's Cafe. 85 | 
Eſtate pur Eſtates pur auter vie are deviſable by Stat. 29 Car. 2. c. 3. | | | 
auter vie. A Seigniory, Rent, or the like Thing, is deviſable as Land is, and will paſs without the 
Rent, Com- Attornment of the Tenant. The like of a Reverſion. And a Man may deviſe a Rent de 
mon, Seigni- novo iſſuing out of Land, or a Rent iſſuing out of Land that is in eſſe before; and therefore 
ory, fc, if a Man makes a Leaſe for Life or Years rendring Rent, the Leſſor may deviſe this Rent. 
So if a Rent be granted to one and his Heirs, the Grantee may deviſe it. So a Man who is 
ſeiſed of Land in Fee may deviſe any Rent or Profit out of it at his Pleaſure, although the 
Rent or Profit amounts to the Value of the whole Land ; as if one has three Acres of Land 
worth three Pounds a Year, and he deviſes 3 J. Rent out of it; this is a good Deviſe of the 
whole Rent. Perk. $. 538. Lit. §. 585, 586. Dyer 253, 140. F. N. B. 121. Co. Lit. 
| aas. Co. 23. | | | | „ 
Things inci- Where a Man is ſeiſed of a Houſe in Fee, and may deviſe the Houſe itſelf, he may de- 
dent to Hou- viſe the Doors, Windows, Wainſcot, or the like Incidents of the Houſe. And where a Man 


wY 8 * 


1% ; ſes or Lands, may deviſe the Land itſelf, he may deviſe the Trees or Graſs growing upon the Land. 
1 3 Quando licet id quod majus, videtur & licere id quod minus. But where the Land itſelf is not 
TH: Wainſcot, deviſable, ſuch Things incident or annexed to, or growing or being upon it, are not devi- 
Il Sc. ſable. And therefore the Tenant in Tail for Life or Years of Land may not deviſe the 


Trees, Graſs. Houſes or Windows, Doors or Wainſcot of Houſes, or Trees or Graſs being or growing 
thereupon. 4 Co. 63. Perk. §. 512, 518. 11 Co. Rich. Liford's Caſe, Kel. 88. = 
Uſe. Where a Man has an Uſe that is not executed by the Statute of Uſes, but remains at the 
Common Law, he may deviſe it. And therefore if one be poſſeſſed of a Term of Nears, and 
grants it over to another to the Uſe of the Grantor, he may diſpoſe of this Uſe by his Will, 
for it is in the Nature of a Chattel. But if a Man has ſuch a Uſe in Jointenancy, he cannot 
__ deviſe it. Perk. F. 530. Dyer. | ES; | | 
Goods and All Manner of Goods and Chattels real and perſonal may be deviſed by Will. And there- 
Chattels. fore Leaſes for Years of Lands, for Years of Rent, Common, or the like, Cattle, as Oxen, 
Sheep, Horſes, Oc. Gold, Silver, Money, Plate, Houſhold-Stuff, as Beds, &c. Corn, Wool, and 
Implements of Huſbandry, may be deviſed by Will; and not only thoſe a Man has at the Time 
of the Deviſe, but thoſe a Man is to have or may bave afterwards. And therefore it is held, 
that a Man may give his Corn that ſhall grow on ſuch a Ground the next Year after his 
Death, or the Wool or Lambs his Flock of Sheep ſhall yield the Year after his Death; and 
that theſe Deviſes are good: But if in this Caſe there ſhould be no ſuch Corn growing in that 
Ground, nor any Lambs or Wool arifing out of his Flock that Year, the Legacy is fruitleſs. 
And yet if one deviſes to F. S. twenty Quarters of Corn, or twenty Lambs, to be paid out of 
his Corn that ſhall grow, or out of his Flock the next Year, and there be not ſo much Corn, 
or not ſo many Lambs, or not at all growing or ariſing ; yet this is a good Deviſe, and the 
Things muſt be paid. In like Manner if a Man gives to F. S. a Horſe, or a Yoke of Oxen, 
yet the Deviſe is good, and muſt be performed. = 55 
Choles in Things in A#ton, as Debts, and the like, although they are not grantable by Deed in the 
Aion. Life-time of the Party, yet they are deviſable by Will. And therefore if the Teſtator by 
his Will gives any Debt due to him on an Obligation, or on a Contract, or the like; this 
is a good Deviſe. And the Thing deviſed may be had thus: The Teſtator, if he pleaſes, 
may make the Legatary Executor as to that Debt; or if he does not, the Legatary may 
ſue the Executor in the Spiritual Court, or in ſome Court of Equity, and thereby compel 
the Executor either to recover it himſelf, and ſo to pay it to the Legatary, or to give the 
EK SE | gs Legatary 


— 
—. 


Ch. 6.5. 23. Mills, 795 
| Legatary Power to ſue for and recover it himſelf in the Executor's Name. But if it be ſuch 
a Cauſe of Action as is altogether uncertain, as where a Man may have an Action againſt an- 
other for taking away his Goods, or to compel him to make an Account, or the like ; this 
is ſuch a Cauſe of Action as is not deviſable. Swinb. Part. 3.F. 5. Perk. F. 511 525. 
And yet Poſſibilities and Incertainties are in divers Caſes deviſable. And therefore if one poſſibilities 
has Money to be paid him on a Mortgage, he may deviſe this Money when it comes; as if and Incertain- 
L enfeoff a Stranger of Land, upon Condition that if he does not pay me 207. ſuch a Day, ties. 
that I may re-enter; I may deviſe this 20 l. if it be paid, and the Deviſe is good although 
it be made before the Day of Payment come. Perk. $. 527. Dyer 272. Plow. 520, 
And if a Man be poſſeſſed of a Term of Years, and deviſes all the Reſidue of that Term 
of Years that ſhall be to come at the Time of his Death; this Deviſe is good, and yet ſuch 
a Grant by Deed is void. Child's Caſe, 17 Fac. B. R. 
Hut a mere Poſſibility, and a Thing altogether incertain, is no more deviſable by Will 
than it is grantable by Deed. Perk. F. 520, &c. RR | 
Emblements, i. e. the Corn that is ſown and growing upon a Man's Ground at the Time Emblements. 
of his Death, and which himſelf ſhould have reaped if he had lived to the Harveſt (as in 
moſt Caſes he ſhall where he ſows it) are deviſable. And therefore if a Man has Land in Fee- 
ſimple, Fee- tail, for Life or Years, and ſows it with Corn, he may deviſe the Corn at his 
Death to whom he pleaſes; and yet if Leſſee for Years ſows his Land fo little while before 
his Term expires, that it cannot be ripe before the End of the Term, and he dies, he can- 
not deviſe this Corn; for if he had lived he could not have reaped it after the End of the 
Term. „ „ „ | | | £ 
And by Stat. 20 H. 3. c. 2. Widows may bequeath Crops on their Dowers. | 
Obligations, Counterparts of Leaſes, and ſuch like Things, are deviſable; but in this Caſe Bonds, Counz 
the Deviſee cannot ſue upon the Obligation in his own Name, nor enter for the Condition terparts of 
broken upon the Leaſe if there be Cauſe, but he may cancel, give, ſell or deliver up the Leaſes, &c, 
Obligation or Counterpart to the Obligor or Leſſee. And whatſoever ſhall come to the Ex- 
| Ecutor after the Death of the Teſtator as the Right of his Executorſhip, may be deviſed by 
the Will of the Teſtator. Perk. F. 527. _ | | | 
The Goods and Chattels which a Man has jointly with another are not deviſable. And Things in 
therefore if there be two Jointenants of Goods or Chattels, as where ſuch Things are given Jointenancy: 
to two, or two buy ſuch Things together, and one of them deviſes his Part to a Stranger ; 
this Deviſe is void: Inſomuch that if in this Caſe the Teſtator makes the other Jointenant 
his Executor, the Will as to this is void, and he ſhall not be charged as Executor for thoſe 
Goods, but he ſhall have them altogether by Right of Survivorſhip. Perk. F. 526. Lit. $. 
287. Dot. & Stud. 167. | : 1 
The Goods and Chattels which a Man has in Right of another are not deviſable; and Things in 
therefore an Executor or Adminiſtrator cannot deviſe the Goods and Chattels he has as Exe- auter droit. 
cutor or Adminiſtrator, for ſuch a Deviſe is void. However the Executor may appoint an 
Executor of the Goods of the firſt Teſtator, which the Adminiſtrator cannot do; and of the 
Profits, that ariſe by the Goods and Chattels the Executor or Adminiſtrator has during the 
Time of his Adminiſtration, he may diſpoſe of. | | 
The Goods and Chattels belonging to Colleges and Hoſpitals may not be deviſed by the Colleges, Cors 
Wills of the Maſters or Governors thereof, nor the Goods and Chattels belonging to other porations. 
Corporations by the Mayors, Bailiffs or Heads thereof. Plow. g25. Bro. Adminiſtrator 7. Hoſpitals. 
Fitz. Adnuitrator 3. | 3 
And the Goods and Chattels that Church-wardens have in Right of the Church, are not 
deviſable. Perk. F. 496, 498, 499. Dos. & Stud. lib. 2. c. 39. p. 224. | 
All the Chattels real that a Man has in the Right of his Wife by her Means, and all the Baron and 
Obligations made to her dum ſola, or during the Time of Coverture, and the Chattels real or Feme. 
perſonal that his Wife has as Executrix to any other, are not deviſable by the Teſtament of 
the Huſband. Perk. F. 560. Do#. & Stud. c. 7. p. 19. f 
A Deviſe of Lands purchaſed after making the Will is not good. Ld. Raym. 438. 


() Of naming Things deviſed. 


AS L ſueh Things as are deviſed muſt be properly named, or otherwiſe deſcribed, where- Miſtake or 
by the Mind of the Teſtator may be known; for if he errs in the Name or Subſtance Error in 
of the Thing deviſed, or if it be ſo incertainly deviſed and deſcribed that it cannot be per- naming the 
ceived what he intends, the Deviſe is void. And therefore if one deviſes a Piece of Ground Thing. 
by the Name of a Meſſuage, except it be ſo called, the Deviſe is void. And yet by the De- 
viſe of the Uſe, Profit or Occupation of Land, the Land itſelf is well deviſed; and BY — 
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Deviſe of Land itſelf the Reverſion thereof may be deviſed. But if one intending to deviſe 
a Horſe, deviſes an Ox; or meaning to give Gold, gives Apparel; theſe Legacies are void, 
unleſs his Meaning appears by ſome Circumſtanee to be otherwiſe; as if a Man has but one 
Horie, and he is called Arundel, and he deviſes his Horſe Bucephal; this Legacy is good 
enough. And if a Man gives all his Money in ſuch a Cheſt, when in Truth there is no Mo- 
ney in that Cheſt ; or gives to another the 10 J. which J. S. owes him, when in Truth J. S. 
does not owe any ſuch Money; this Deviſe is void. And yet if the Deviſe be thus, viz. F 
give to A. B. 101. and I will that the ſame be paid of the Money I have in fuch a Cheſt, or 
of the Money, which ſuch a Man owes me; the Deviſe is good, although there be no Money 
in the Cheſt nor owing: And if one gives 10 J. remaining in ſuch a Cheſt, whereas in Truth 
there is but ;5/. in the Cheſt ; the Legacy is good for the g; J. But Error and Miſtake in the 
Quantity and Quality of the Thing deviſed, when the fame for the Subſtance of it is certain, 
does not hurt; and therefore if the Teſtator, meaning to give the fourth Part of his Goods, 


gives one Half; or meaning to give 50 J. gives 1001. or e converſs, meaning to give a greater 


gives a leſs Quantity or Sum; the Legacy is good, and the Legatary ſhall have as much as 
the Teſtator did mean. If a Man gives his bite Horſe, when he has but ane Horſe and 
that is Black; this is a good Deviſe of the Horſe. Swinb. Part 7.c. 5. Plow. 525. Perk, 


I, 500. FX | | * | 

If the Thing deviſed be under ſuch general Words that the Mind of the Feſtator cannot 
be known by it, the Deviſe is void; and therefore if the Teſtator ſays, I do bequeath ſome- 
thing, or I bequeath a Subſtance, or I bequeath a Body, or I bequeath, or the like; theſe are 
void for Incertainty: So if he ſays,. I do give Lands, or I do give Goods, theſe Devifes are 
void: And. yet if the Teſtator gives a Horſe, an Ox, a Gold Chain, or the like, indefinitely , 
the Deviſe is good although he has no ſuch Thing, But if one deviſes thus; I give Lead, 


Money, Wheat, Oil, or the life, and does not ſay what Quantity; this Legacy is void for In- 


certainty, or at, leaſt, the Executor may deliver what Quantity thereof he wi 


and that ſhall 


ſay the Legaey, Sc. Fart 5. 6. 10 


TD — oats Y whoſoever-may be a Grantee: may: be a Deviſee or Legatee; and 
therefore . e OE ee 
A Deviſe made to any Perſon or Perſons Male. or Female, Children or Strangers, Lay- 
men or Clerks, Debtors or: Creditors; Infants; or Men of folt Age, Women Sole or Covert, 
Colleges, Univerſities, Corporations, or the like, are good. Perk. F. 505, 510. Sweinb. 
222. | | Sm 
A Deviſe to an Infant in the Mother's Womb at the Time of the Death of the Teſtator, is 
void. Dyer 303, 304. Per Cur', Mit. 13. Jac. . | 7 
Vet if it happens to be born before Teſratbr's Death, the Deviſe is good. Terms de la Ley, 
Pit. Deviſe. For it is a Rule, Thal ibe Deviſee muſt be capable of tbe Tbing deviſed at the 
Time of the Death of the Deviſor ; if it be then to take Effect in Poſſeſſion; or if it be a Re- 


mainder, he muſt be capable of it at the Time when the Remainder ſhall happen, or other- 


wiſe the Deviſe is void. 9 Jac. Bi R. 


And a Man may deviſe his Lands, a Goods or Chattels to his own Wife, as well as to any 


other. Lit. F. 168. 


(8) Of naming the Deviſee or Legatee. 
A Deviſec muſt be certainly named and defcribed ; for if a Deviſe be to a Perſon altoge- 
ther incertain, the Devife is altogether void as if I give my Land to my beſt Friend. 


or to my beſt Friends; or to, a Vicar, and do not ſay what Vicar, and no Averment; the ſe 


are void Deviſes. Mic. 19 Fac. B. R. Crumpe v. Bodie. 885 | HEY 
If one has two Sons of one Name called J. S. and he deviſes to his Son F. S. without 
any Diſtinction; this is void for Incertainty : But in this Cafe perhaps an Averment which 
Son is meant, may help. So if one gives to J. S. 20/. and there be two or more of that 
Name; this Deviſe is void, unleſs it can be proved by ſomething which of them be meant. 
So if one in his Will gives a Legacy to a Mag incertain, and no- ſuch Man is to be found, 
and the Meaning of the Teſtator cannot be known; this Deviſe is void for Ineertainty. And 
yet a Deviſe to him who ſhall marry my Daughter is good; and he who marries her in my > 


Life · time or after my Death ſhall have it. If a Man deviſes any Thing ad pias Cauſas, as 


to the Church, or to the Poor, not expreſſing what Chureh or- Poor; perhaps this is a good 

Deviſe So if a Man gives 20 J. to his Kindred, it is ſaid this is a good Deviſe, and that Aa 

reaſonable Expoſition ſhall be made thereof as near the Teſtator's Intent as may be, viz. 
| i N 3 


ternity of the Mpiteacres of London, or the like; this Dev 
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that thoſe in the next Degree ſhall have it firſt, and then thoſe in the next Degree to that ſhall 
have it afterwards; and if it be a Deviſe to the Kindred of another Man, that they ſhall have 


it equally. Sed quære of this Devile, for it ſeems altogether uncertain. 6 Co. 68. Swinb. 293, 


294. 295, 96. | 2 

So if a Man gives to J. S. or J. D. 20 J. this is held a good Deviſe although it is ſome- 
u hat incertain, and the Disjunctive ſhall be taken for a Copulative, and fo F. S. and J. D. 
ſhall both take by this Deviſe; but if one of them be nearer of Kin than the other, then it is 
aid he ſhall have it for his Life, and the other afterwards: And if one deviſes 207. to A. or 


B. which of them F. S. will appoint ; this is good, and he whom F. S. appoints ſhall have it. 


Sie nb. Part 7. F. 9. | | 73 
And if one deviſes to 7. S. and his Children; this is good and certain enough, and hereby 


he and his Children ſhall take the Thing deviſed together. id. 
(I) Of the Deviſee's Copacity to take by the Name whereby be is deſcribed. 


. HE Perſon to whom a Deviſe is made muſt not only be capable, and certainly deſcribed 
and named, but he muſt alſo be capable by the Name whereby the Deviſe is made to 
him, or otherwiſe the Deviſe is void; as, | 5 | | ) VIII 
If a Deviſe he to the Heirs of F. S. J. S. being living; it is void. And yet if Lands or 
Goods be deviſed to the Executors of J. S. and F. S. dies before the Teſtator, and makes 
Exccutors; this is a good Deviſe to the Executors. And if a Man deviſes his Land to J. S. 
for Life, the Remainder to the next of Kin (or next of Blood) of F. S. this is a good Deviſe 
of the Remainder. And if a Man deviſes Goods to the Pariſhioners of the Pariſh of S. to 
the Uſe of the Church; this is a good Deviſe, and the Church-wardens may recover it. And 


if a Man deviſes Fccleſiæ San#i Andreea de Holborn , this is a good Deviſe to the Parſon of 


that Church. And if a Man deviſes to the City of London, Univerſity of Oxford, or to 
Qucen's College in Orford ; theſe are good Deviſes. But if one deviſes to the Commonalty 
of a Guild, which is not incorporate, as to two of the middle Men of the Guild of the Fra- 


iſe is void. Fitz. Deviſe 27, Plow; 


* 


523. Perk. F. 509, 510. Bro. Corporation 55, 


) Of miſnaming the Deviſee. 


5 1 F the Deviſce be capable, well named, and capable by that Name, if his Name be truly 


ſet down, yet if his Name be not ſo, but miſtaken, the Deviſe is void. And therefore, 


If one intending to give 20 J. to J. S. deviſes to F. N. 20 l. this Deviſe is void both to 


J. S. and F. N. except the Perſon be certainly denoted and deſcribed by ſome other Circum- 
ſtance; as to J. NM. the Son of J. S. my Landlord, or the like. So if one deviſes to the Ab- 
bot of Sr. Peter, when the Foundation is the Abbot of St. Paul; this De viſe is void. And 
if one deviſes to a Corporation, and there be none of that Name at the Time of the Deviſe, 


nor during the Life of the Teſtator; this Deviſe is void; and ſo if there be a College made 


after that Name. Dyer 4. Perk. §. 505. Swinb. 289, 290. 
But if one deviſes a Thing to the Wife of J. S. and before the Deviſor dies, and ſhe takes 


another Huſband, and is called by another Name; yet this Deviſe is good. So if one gives 
a Legacy to J. S. Dean of St. Paul's, and the Chapter there and their Succeſſors, and before 


the Death of the Deviſor J. S. dies, and another is made Dean; this Deviſe is good notwith- 


ſtanding this Miſtake, Plow. 344. | 
(W) Of the Words of a Deviſe. 


TT" HE Form of Words in a Deviſe is not at all regarded; and therefore if one ſays, I 

give, inſtitute, deſire, appoint or will, that F. S. ſhall have my Land, or that FJ. S. 
ſhall have 20 J. or let J. S. have my Land, or 201. all theſe Deviſes are good. And if one 
deviſes that his Feoees of his Land ſhall be ſeiſed of the Land to the Uſe of J. S. and his 
Heirs, or to the Uſe of J. S. and the Heirs of his Body; or if ſuch a Man deviſes that his 
Feoffees ſhall make an Eſtate of the Land to F. S. and his Heirs, or to him and the Heirs of 


his Body; this is a good D:viſe of the Land in Fee-fimple or Fee-tail. Swinb. Part 4. F. 4. 


5 Plow. 23. Dyer 23. : 
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And if a Man makes a Feoffment of his Land to the Uſe of his laſt Will; and then de- 


viſes that his Feoffors ſhall be ſeiſed to the Uſe of J. S. this is a good Deviſe of the Land 


intentionem. Paſ. ꝙ Jac. Newman's Caſe. ; | | os - 
And if I deviſe that J. S. ſhall have, hold and occupy my Land for his Life; this is a 


good Deviſe of the Land for his Life. Plow. 546. 4 Co. 66. 8 Co. 95. 


If a Man has a Leaſe for Years of Land, and he deviſes his Leaſe, or his Term, or his Farm, 
or the Profits or Occupation of the Land; by any of theſe Deviſes his whole Leafe and all 
his Intereſt in the Land is given as well as by any other Form of Words. Dyer 4, 122, 33, 
128. Co. 83. 6 Co. 42. PET . | 5 | | 

Direction in a Will, that the Heir ſhall renounce all his Right in ſuch Lands to a younger 
Son, amounts to a Deviſe. Ld. Raym. 18 7. | Ss | = 


(X) Of the Intent of making a Deviſe. FS 


T5 E Intent of making a Deviſe ſhould be good, for Deviſes to wicked Ends or upon 
wicked Conditions, as to the End that the Deviſee ſhall kill a Man, or becauſe he has 


killed a Man, or the like, are void. And when the Cauſe or Motive is falſe, as becauſe one 


is my Couſin, or has lent me Money, I deviſe to him 20 J. and he is not my Couſin, or did 
not lend me Money; theſe Deviſes are void. Swinb. 289. E | 


(Y) Of | the Manner and Form of making Wills and Teftaments, and of Revecations 
7 = Ei: F ben. N 5 TT 


Firſt, Of naming an Executor. 


N making a good Will it is neceſſary that the Form and Order which the Law preſcribes 

be obferved in the Diſpoſition. And therefore firſt, There ſhould be an Executor named 
in all; Wills of Goods and Chattels, and that che Executor named be capable of the Executor- 
ſhip ; for this is ſaid to be the Head and Foundation of the Will: For if there be never ſo 
many Legacies given, and no Executor made, this Diſpoſition is but a Codicil, and cannot 
properly be called a Will or Teſtament; for in this Caſe the Party dead is ſaid to die In- 
teſtate, and the Adminiſtration of his Goods muſt be granted to the Widow or next of Kin; 
whereas, on the other Side, if an Executor be appointed, although there be no Legacy given, 
yet this Diſpoſition is and is properly ſaid to be a Will. Swinb. 112. Bro. Teſtament 20. 


Where no Executor is named in a Will, Adminiſtration with the Will annexed is uſually | 


granted. | | 
Secondl y. IWhere it muſt be in Writing. 


If a Will be of Lands or Tenements, it muſt be in Writing, and it muſt be committed 
to Writing at the Time of the making thereof; and it is not ſufficient that it be put in Wri- 
ting after the Death of the Teſtator, being firſt made by Word of Mouth only, for then it is 
but Nuncupative ſtill. But if the Will be firſt made by Words of Mouth, and be after- 
wards written, and then brought to the Teſtator, and he approves it for his Will; or if the 
Teſtator, when he declares his Mind, appoints that the ſame ſhall be written, and thereupon 
the ſame is written accordingly in the Life-time of the Teſtator; theſe are good Wills of 
Land, and as good as if they be written at the firſt. If therefore one be very fick, and an- 
other comes to him and aſks him, whether his Wife ſhall have his Land? and he ſays yes; 
and a Clerk being prefent puts this in Writing, without any precedent Commandment or 
ſubſequent Allowance of the ſick Man; this is no good Will of the Land. So if one de- 
clares his whole Mind before Witneſſes, and ſends for a Notary to write it, and dies beſore 
he comes, and he writes it after his Death; this is no good Will for his Lands, but a good 
Nuncupative Will for his Goods and Chatteis, except he declares his Mind to be, that it 
ſhall not be bis Will unleſs it be put it Writing; for then perhaps it may not be a good Will 
for his Goods and Chattels: So if he that writes the Will cannot hear the Party ſpcak, and 
another that doth ſtand by the ſick Man tells him what he ſays; in this Caſe if there be none 
others preſent to prove that he reported the very Words of the ſick Man; this will be no 


good Will of the Land. But if a Notary takes Direction from the fick Man for his Will, 


and after goes away and writes it, and then brings it again, and reads it to the Teſtator, and 
he approves it; or if it be written from his Mouth by the Notary according to his Mind, 
apd his Mind were to have it written, although it be not ſhewed or read to him afterwards, 


_ theſe are good Teſtaments. So if the Notary does only take certain rude Notes or Direc- 


T . | tigns 


Mills. 
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tions from the ſick Man, which he agrees to, and they be afterwards written fair in his Life- 
time, and not ſhewed to him again, or not written fair until after his Death; theſe are good 
WIilis of Lands. If a ſick Man bids a Notary make a Will of his Lands, but does not tell 
him how, and the Notary makes a Deviſe of it after his own Mind; this is no good Will; 
and vet if it be after read unto and approved by the Teſtator, it may be good. And ſo if a 


Will be fouud written in the Teſtator's Houſe, and not known by whom, and it be read unto 5 


and approved by the Teſtator; this is not a good Will in Writing for Lands and Goods. Stat. 
32 & 34 U. 8. Perk. $. 476, 477. Dyer 72. Plow. 345. 4 Co. 60. Dyer 33. 


And Uſes of Lands before the Statute of Uſes might, and Lands and Tenements deviſable 


by Cuſtom, and Goods and Chattels, may be diſpoſed by Word without Writing, and ſuch 
Wills of ſuch Things ſo made are good. | 

But now by the Statute of Frauds and Perjuries, 29 Car. 2. c. 3. F. 5. All Deviſes and 
Bequeſts of any Lands or Tenements deviſable ſhall be in Writing, and ſigned by the Party 


dc viſiag the ſame, or by ſome other Perſon in his Preſence, and by his expreſs Directions, 


and ſhall be atteſted and ſubſcribed in the Preſence of the faid Deviſor, by three or four cre- 
dible Witneſſes, or elſe they ſhall be utterly void and of none Effect. 


And by F. 6. No Deviſe in Writing of Lands, Tenements or Hereditaments, or any 


Cl:ufe thereo”, ſhall be revocable, other than by ſome other Will or Codicil in Writing, or 


_ other Writing declaring the ſame, or by burning, cancelling, tearing or obliterating the ſame 


| by the Teſtator himſelf, or in his Preſence, and by his Directions and Conſent: But all ſuch 
D-viles and Bequeſts ſhall remain in Force until the ſame be burnt, &c. in Manner aforeſaid, 
or unleſs the ſame be altered by ſome other Will or Codicil in Writing, or other Writing ot 
the Deviſor, ſigned in the Preſence of three or four Witneſſes, declaring the fame. _ 

See of Nuncupative Wills. | | | 


Third ly, On what, and in what Hand and Language a Will may be written. 


It is not material in what Matter or Stuff, whether in Paper or Parchment, nor in what 
Language, whether in Latin, French, or any other Tongue, nor in what Hand or Letters, 
wheiher in Secretary Hand, Roman Hand or Court Hand, or in any other Hand a Will be 
Written, ſo that it be fair and legible, that it may be read and underſtood ; neither is it ma- 
tcrial whether the ſame be written at large, or by Notes or Characters, uſual or unuſual, as 
XVXVS. for twenty Shillings, or when the Figure 2 is uſed inſtead of the Letter A, if it be 
uiual in the Teſtator's Writing, or the like, for the Will is good notwithſtanding. So alſo 
if ſome Words be omitted, or Sentences improper uſed, when the Intent and Meaning is ap- 
parent; as where a Man ſays, I make my Wife of this my laſt Will and Teſtament, leaving out 
the Word Executrix, yet the Will is good, and this ſhall be underſtood : But if it be ſo done 
as it cannot be read, or by reading the Mind of the Teſtator cannot be known, then the Will 


is void, and of no Force. In the like Manner as a Nuncupative Will is when the Words 
| ſpoken are ſo ambiguous, obſcure and uncertain, that thereby the Meaning of the Teſtator 


cannot be known or underſtood. Swinb. Part 4. F. 25, 26. 
Fourthly, Of the Teſtator*s Sealing and Subſcribing his Name. 


Where Writing is needful, (as in the Caſe of Diſpoſition of Land it is) there Sealing the 
Will, or Subſcribing the Teſtator's Name, is not neceſſary. And therefore if a Man by 
himſelf or another makes a Will of his Land, and does not put his Seal or Name to it, if he 
agrees to it, this is a ſufficient Will. Perk. $. 476, 477. 


Scaling a Will is Signing. 2 Stra. 764. 


: Fifthly, Of | Interruption in the making a Will. 


If whilſt the Teſtator is making his Will, and whilſt he intends to proceed farther at that 


Time, either by adding, diminiſhing or altering, he be ſuddenly ſtricken with Sickneſs, or 
| Inſanity of Mind, whereby he cannot proceed, but gives it over in the Midſt, and ſo he dies; 


it ſeems in this Caſe the whole Will is void. And yet if a Man begins his Will, and makes 


perfect deviſes to one, and then of himſelf he gives over till another Time; or if a Man 
makes a perfect Deviſe to one, and then dies before he can make any Deviſe to any others; 
it ſeems theſe are good Wills for as much as is done. And therefore it is ſaid, if one com- 
mands another to make his Will, and by it to deviſe Mbiteacre to F. S. and his Heirs, and 
| Blackacre to J. N. and his Heirs, and he writes the Deviſe to F. S. and his Heirs, od the 
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Teſtator dies before he can write the Deviſe to J. N. and his Heirs; this is a good Deviſe to 
J. S. but a void Deviſe to F. N. and his Heirs. But if a Man bids the Notary write a De- 
viſe of his Land to J. S. upon Condition, and the Notary writes a Deviſe to J. S. but the 
Teſtator dies before he can write the Condition; 3 in this Cale the whole Devilc is void. Scoinb. | 
6. Part 7. . 10. 3 Co. 31. 
But a Man may if he pleaſes make a Will of Part of bis Goods, and die Inteſtate For the 
Reſt, and the Peer which he MAKES | is good for ſo much. Scvinb. 188. ; 


* on 


| Sixthly, 7 the Proof of a Will. 


The laſt Thing required to the perfection of a will, is the Proof of it ; for if it be never 
fo well made, and be in Truth the Will of the Teſtator, yet if it cannot be by Proof mage 
to appear ſo, it is but a void Will, and of no Force at all. : 

And therefore as to this obſerve theſe Things: 

Firſt, That a Nuncupative Will muſt be proved by two (now by Stat. 29 Car. 2. there a 
be three) Witneſſes at the leaſt, and thoſe muſt be ſuch as are without Exception. 

Secondly, A written Will, when it is written with the Teſtator's own Hand, proves and 
approves itſelf, and therefore needs not the Help of Witneſſes to prove it. And for this 
| Cauſe, if a Man's Will be found written fair and perfect with his own Hand after his Death, 
although it be not ſubſcribed with his Name, ſealed with his Seal, or have any Witneſſes to 
it, if it be known or can be proved to be his Hand, it is held to = a good Teſtament, and 
a ſufficient Prcof of itſelf ; but if it be ſealed with his Seal, and ſubſcribed with the Name of 
the Teſtator, and can be proved by Witneſſes, it is the more authentick. And when it is 
found amongſt the choiceſt Evidences of the Teſtator, or faſt locked up in a ſafe Place, it 
is the more eſteemed; for if it be written in another Hand, and the Teſtator's Hand and 
Seal, or one of them, not to it, although it be found in ſoch a Place as before, yet ſome 
Proof will be expected of it further by Witneſſes in that Caſe ; and if a Writing be found 
under the Teſtator's own hand, yet if it be but a ſcribbling Writing, written Copywiſe, with 
a great Diſtance between every Line, without any Date, in flrange Characters, with many 

Izsterlineations, and lying amongſt his void Papers, or the like; this will not be eſteemed a 
ſufficient Will, nor a good Proof of it; but it ſhall be accounted rather a Draught or Image 
of the Teſtator's Will, for a Direction to him after to make his Will by; and yet if it can 
be proved that the Teſtator did declare himſelf that this ſhould be his Will, this will be a 
good Will, and a good Proof of it. | 

Thirdly, If it be proved that the Teſtator ſaid his Teſtament was in ſuch a Schedule in the 
Hands of J. S. and J. S. produces a Writing depoſing it to be the ſame ; this is a ſufficient 

Proof: But if he ſays withal, it is written with his own Hand; then it ſeems ſome other 
Proof, as by comparing Hands, or the like, that it is his Hand wherein it is writteo, will be 
expected. | 

[Feurtbh, If the Witneſſes will prove the Writing produced to be the laſt Will of the Te- 

ſtator, or that he ſaid it was, or it ſhould be his laſt Will, or that it was the ſame Writing | 
that was ſhewed to them, and waereunto they are Witzeiles ; ; although they never heard it 
* or ſet their Hands to it, it is a ſufficient Proof. Swing. Part 7. F. 13. Part 4. 
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Fi ably, All Perſons Male and Female, Rich and Poor, are eee competent Witneſſes 

to prove a Will, ſave only ſuch as are infamous, as perjured Perſons, and the like, and ſuch 

as want Underſtanding and Judgment, as Children, Infants, and the like, and ſuch as are 

preſumed to bear Affection, as Kindred, Tenants, Servants, and the like. A Legatee is 
reputed a competent Witneſs to prove any other Part of the Will but his own Legacy, or to 
prove any Thing againſt himſelf touching his own Legacy, but not otherwiſe. And there- 

fore where there are two Witneſſts of a Will wherein either of them have ſomewhat bequeath- 

ed unto himſelf; this Will cannot be ſufficiently proved for thoſe Legacies, but for the reſt 

of the Will it may be ſufficiently proved. | 
Sixthly, Where there is no Queſtion nor Oppoſition moved or had about or againſt a Will, h 

there the Oath of the Executor alone is eſteemed a ſufficient Proof of it, and in that Caſe re- 
gularly no other Proof is required. And where more Proof is neceſſary, as in the Caſes be- 

fore, it is in the Diſcretion of the Ordinary what Proof to admit and allow; and thoſe Wit— 

neſſes for Number, Nature and Quality, or that other Proof that he deems and accepts for 
ſufficient, is ſufficient ; and the Will ſo proved My ſuch Witneſſes, or other Proof, is ſuffici- 

_ ently proved. Swinb. Part 4. F. 21. 

- <td 4 My Advice to all who have Lands (ſays he) is, That you take Care, by the Advice 
of learned Counſel, by Act executed, to make Aſſurances of your Lands according to 


the 
Diſpolion of your true tent. in full Health and Memory, to which Aſſurances you may add ſoch 


Lands and Ge Condit: 8 
making Wills. 9 
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Conditions, or Proviſoes of Revocation, as you pleaſe. For (/ays he) I find great Doubts 

and Controverſies daily ariſe on Deviſes made by laſt Wills, ſometimes in Reſpect of Te- 

nures of Lands, ſometimes by Pretences of Revocations, which may be made eafily by 

Word, (but now Revocations muſt be in Writing by the Statute of Frauds) alſo in Reſpect of 
obſcure and inſenſible Words and repugnant Sentences, the Will being made in haſte : And 

ſome pretend that the Teſtator, in Reſpect of extreme Pain, was Non commu mentis, and di. 

vers other Scruples and Queſtions arc moved upon Wills. 

But if you pleaſe to devile your Lands by Will; 

Firſt, Make it by good Advice in your perfect Memory, and inform your Counſel truly 

of the Eſtates and Tenures of your Lands. 

Secondly, If your Will concerns Inheritance, make it indented, and leave one Part with a 
Friend, leſt after your Death it be ſuppreſſed. 

F birdy, At the Time of the Publication of the Will call credible Witneſſes to ſubſcribe 
their Names to it. Note; By the Statute of Frauds, there muſt be three or four Witneſſes to a 
Will of Lands or Tenements. 

 Fourthly, Let all the Will be written with one and the ſame Hand, and in one and the 
Fe Parchment, for fear of Alteration, Addition or Diminution, | 

Fifthly, Let the Hand and Seal of the Deviſor be ſet to it. | 

_ Sixthly, If it be in ſeveral Parts, let his Hand and Seal be put, and the Names of the Wit- 
neſſes ſubſcribed to each Part. | 


Seventhly, If there by any Incerlining or Raſure in the Will, let a Memorandum be made | 


of it. 
_ Eighthly, If you make any Revocation of your Will, or of any Part of it, make it in Wri- 


ing, by good Advice. 3 Co. 36. a. . It muſt be in Writing by the Statute of Frauds. 


To which may be added, that if the Will be made of Lands or Tenements in 79r4fhire or 


Middleſex, take Care it be regiſtrcd i in due Time. See before, p. 458. 
Witneſſes examined to prove the Teſtator's Intent. 2 Ld. Raym. 1326. 
The Probate of a Will cannot be controverted at Common Law. L4. Raym. 262. 
Where a Probate of the Regiſter's Book may be Evidence of a laſt Will concerning Lands; 


Id. Raym. 731, 732, 744. 


Proof of a Will cannot be made againſt a Man by Confeſſion of his own Witneſs. T4. 


Naym. 


Kaym. 
"i the eber 0 or Regiſter of a Will be Evidence to prove a Pedigree. FF] Raym. 744. 
One of the ſubſcribing Witneſſes to the Atteſtation of a Will, having an Annuity deviſed 
to his Wife, held not to be a credible Witneſs within the Statute. 2 Stra. 1253. 
Parol Evidence not admitted to determine the Conſtruction of a Will, 2 Stra. 126r. 
Executor may be ſued for a Legacy where he proves the Will, though he does not live in 
that Dioceſe. 2 Stra. $47. 
By 25 Geo. 2 85 Creditors and ee made competent Witneſſes to Wills. 


(2) of Niunciiflativs Wilts 
See before concerning the Kinds of Wills. 


Y Sat. 29 Car. 2. c. 3. H. 19. For the Prevention of fraudulent Pradices, it is en- 
acted, 
1. That no Nuncupative Win mall be good, where the Eſtate thereby bequeathed ſhall 
exceed the Value of thirty Pounds, that is not proved by the Oaths of three Witneſſes (at the 
leaſt) that were preſent at the making thereof. (And by Stat. 4 Ann. c. 16. F. 14. it is de- 
clared, That all ſuch Witneſſes as are and ought to be allowed to be good Witneſſes upon Trials at 
| Law, by the Laws and Cuſtoms of this Realm, ſhall be deemed good Witneſſes to prove any Nuncu- 
palive Will, or any Thing relating thereto.) 


Nor unleſs ſuch Nuncupative Will were made in the Time of the laſt Sickneſs of the De- 


| ceaſed, and in the Houſe of his or their Habitation or Dwelling, or where he or ſhe has been 


Reſident for ten Days, or more, next before the making of ſuch Will, except where ſuch 
Perſon was ſurpriſed or taken ſick, being from his own Home, and died before he returned 


to the Place of his or her Dwelling. 
$. 20. That after ſix Months paſſed after the Speaking of the pretended Teſtamentary 


Words, no Teſtimony ſhall be FeCeaVed to prove any Will wn except the ſaid 
Vor. I. = 98 | Teſtimony, 


7 30: 
A Recital of a Will i in a C opyhold Admiteznce 3 is Evidence againſt any but the Heir. Td. 
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Wills. 


Teſtimony, or the Subſtance thereof, were committed to Writing within ſix Days after tlie 


making of the ſaid Will. | 

$. 21. That no Letters Teſtamentary, or Probate of any Nuncupative Will, ſhall paſs the 
Seal of any Court, till fourteen Days at the leaſt after the Deceaſe of the Teſtator be fully 
expired; nor ſhall any Nuncupative will be at any Time received to be proved, unleſs Pro- 
ceſs have firſt iſſued to call in the Widow, or next of Kindred to the Deceaſed, to the End 
they may conteſt the ſame, if they pleaſe. 2 ” VV 

$. 22. That no Will in Writing concerning any Goods or Chattels, or perſonal Eſtate, ſhall 
be repealed ; nor ſhall any Clauſe, Deviſe or Bequeſt therein, be altered or changed by any 


Words, or Will by Word of Mouth only, except the ſame be in the Life of the Teſtator 
committed to Writing, and after the Writing thereof read unto the Teſtator, and allowed 


by him, and proved to be ſo done by three Witneſſes at the leaſt. 
$. 23. Provided that any Soldier in actual Military Service, or any Mariner or Seaman be- 
ing at Sea, may diſpoſe of his Moveables, Wages and perſonal Eſtate, as before the making 
of this Act. | | | RE | EEE 
For more concerning Wills, fee the following Chapters, and before, Of Executonſhip, p. 128, 
129. Adminiſtration and Diſtribution, p. 145. and Legacy, p. 152. 5 


ER A P. VII. 


Ok fraudulent, fozged, void and vordable Deeds and 


Mills. Sce Atkyns's Rep. 409. 
$E Er. l. 
Of void Deeds in general. 


O ME Deeds are void from the Beginning, and never take Effect; and amongſt theſe 
8 ſome are abſolutely void, and void againſt all Perſons; and ſome are void to ſome Pur- 
poſes, and againſt ſome Perſons; ſome alſo that are nt void from the Beginning, are notwith- 
ſtanding voidable, and that ſometimes by the Party himſelf who made them, or any others, 
and fometimes by others, and not by himſelf ; and ſome Deeds are good in their firſt Crea- 
tion, and well made at the firſt, but become void by ſome Matter ex poſt facto; and this 
may be either by an extrajudicial Act, as Raſure, or the like; or by a judicial Act, i. e. 
when by Sentence of a Court a Deed is damned and made void, which is called a Vacat of 
the Deed. | 5 | | ES 

rk. © 


Of Deeds obtained by Menace, Dureſs, or falſe Suggeſtions, 


T is neceſſary that a Deed have a good Foundation, and be to a good End; for although 
I a Deed have all the Qualities of a good Deed, viz. that it be well made, read, ſealed and 
delivered, yet it may be void, or at leaſt voidable for other Cauſes; as when it is either unjuſtly 
gotten or obtained, or corruptly, in Purſuit and Execution of ſome diſhoneſt Agreement, or 
to a diſhoneſt End or Purpoſe made. | 


A Deed whether it be a Feoffment, Gift, Grant, Leaſe, Releaſe, Confirmation or Obli- 
gation, that is made or obtained by Menace or Dureſs, i. e. when one threatens another to 
kill or maim him if he will not make him ſuch a Deed, or impriſons another till he makes 


bim ſuch a Deed, and thereupon. he makes the Deed ; a Deed thus obtained by Force, and | 
through Fear to avoid Danger, is void, and will not bind him that made it, nor avail him to 


whom it is made. 2 Co. 9. Perk. $. 16. Dyer 143. 45 Ed. 3. 6. 
In which Reſpect obſerve theſe Things: „ | £1 
Firſt, That there muſt be ſome Threatning of Life or Member, or Impriſonment, or 

ſome Impriſonment or Beating itſelf ; for if it be only a Threatning to take away Goods, or 

to burn a Houſe, or the Taking and Keeping of a Man's Goods, or the like; this will not 

make the Deed made upon that Occaſion to be per Dureſſe. „ . 
Secondly, It muſt be a Threatning, Beating or Impriſonment of the Party himſelf, or of 

his Wife, that makes the Deed void; for if it be a Threatning, Beating or Impriſoament of 

any other beſides the Party himſelf that makes the Deed, or his Wife; this will not make 


the Deed to be per Dureſſe. | 
| Thirdly, 


22 


Ch. 7.5. 3. Fraudulent and vold Deeds and Willis. 


— 


the Deed muſt be made, for otherwiſe the Deed ſhall not be ſaid to be by Dureſs: As for Ex- 


ample, If four threaten one to impriſon him if he will not ſeal a Deed to one of them four, 


and he does ſeal it; this Deed is got by Dureſs, and therefore void. And if one threatens 

a Man to kill him unleſs he will ſeal a Deed to him and three others, and he does ſo ; this 
is void as to all the four; for if one threatens another to kill or maim him if he will not ſeal 
a Deed to a Stranger, and he thereupon does ſo; this is as much void as if it were to the 
Party himſelf. If one threatens to kill, wound or impriſon me, to make me ſwear or pro- 
miſe to ſeal him ſuch a Deed, and afterwards at another Time and in another Place, when I 
am at Liberty, I do it accordingly, or impriſons me till I make the Deed ; this is made by 
Dureſs, and void. If I be in Priſon at one Man's Suit, and then another Man cauſes me to 
be uſed more ſeverely in Priſon to compel me to make him ſome Deed, which I do there- 
vpon make to him; this Deed is gotten by Dureſs, and therefore void. But if I be impri- 
ſoned at one Man's Suit, (be the Cauſe juſt or not) and being in Priſon I make an Obliga- 
tion, or any other Deed, to a third Man; this ſhall not be ſaid to be by Dureſs, but is a 
good Decd. So if one threatens to take away my Goods, burn or break my Houſe, enter 
upon my Land, kill or wound my Father, Mother, Brother, Siſter or Friend, or impriſons 
any of them, and thereupon I ſeal a Deed; this is good, and ſhall bind me. So if one di- 
| ſtrains my Beaſts, or compels me to ſeal a Deed, and will not deliver them unleſs I do ſo, 
and threatens me that if I take the Beaſts again and not ſeal the Deed he will kill me, and 
thereupon I ſeal the Deed ; this is a good Deed, and ſhall bind me. If I be arreſted upon 
good Cauſe, and being in Priſon, or under Arreſt, I make an Obligation, Feoffment, or 
any other Deed to him at whoſe Suit I am arreſted, for my Enlargement, and to make him 
Satisfaction; this ſhall not be ſaid to be by Dureſs, but is good, and ſhall bind me: And 
therefore if Auditors fin an Account commit an Accomptant to Priſon, and then he makes 
an Obligation to his Maſter for the Arrearages ; this is good. And if one in Priſon for Fe- 
lony grants a Reverſion of Lands to another to help him out of his Trouble; this is a good 
Grant. (But I think this ſhould be before Convittion, for after the Reverſion is forfeited.) If 
A. and B. enter into an Obligation upon the Threatning of B. only; this is a good Obliga- 
tion by A. who was not threatened. Bro. Dureſſe in toto. 9 H. 7. 23. 21 Ed. 4. 13. 

And if one makes an Obligation by Dureſs, and after being at large takes a Defeaſance 
upon it; this makes the Obligation good again, and the Obligee is concluded to fay it was 
by Dureſs. Bro. Defeaſance 17. 6 ; | | 

There is à Diverſity between a Deed and a Will gained from a weak Man, and upon a 
Miſrepreſentation, in Regard Equity will ſet aſide the Deed, but not the Will. 2 Vill. 


270. 


5 Grant or Releaſe. Will. 240. 
JVA 
4 Of | Deeds made or concealed by C o!lufion or Fraud, 


* 


(A) In general. 


IT is Evidence of a Fraud when there is no Proof that any Inſtructions where given for pre- 


1 paring the Deed by the Grantor, or when the Deed was not read to him. 2 Will. 203; 


(B) To deceive Purchaſers, See 2 Bur, Rep. 940. 


A. Deed of Grant of any Thing, made with Intent on Purpoſe to deceive and defraud one 
that ſhall afterwards buy the ſame Thing, is void. 


For it is to this Purpoſe provided by a Statute Law, (27 Eliz. c. 4.) That all fraudulent 
| Conveyances of Land, or any Rent or Profit out of it for Money, or any good Conſideration + 


of the Fruit and Effect of their Purchaſe, ſhall be void againſt ſuch Purchaſors for ſo much 
as they buy, and againſt all others that come in by or under them; but all fuch Conveyances 
as are made bona fide, and upon good Conſideration, are not to be accounted fraudulent. 
For the better underſtanding of which Statute, and the Law in theſe Caſes, obſerve, 


That Conveyances Bona fide are oppoſed to ſuch as are upon and with. any Truſt expreſs | 


or implied; and good Conſiderations are ſet down in the Statute to diſtinguiſh from ſuch 
as are not valuable, as Nature, Blood, and the like. If one conveys Land with a preſenc 
| f ER or 


Thirdly, The Threatning, Beating or Impriſonment, muſt be to this End, and hereupon 


Where there is either Suppreſſio veri, or Suggeſtio falſi, it is a good Reaſon to ſet aſide any 


Fraudulent and void Deeds and Wills. 


— 


or future Power of Revocation or Alteration at the Will of him that conveys it; this ſhall 
be ſaid a fraudulent Conveyance as againſt him that ſhall afterwards purchaſe this Land. So 
that if one conveys his Lands to the Uſe of himſelf for Life, and after to the Uſe of divers 
of his Blood, with a future Power; as after the Death of II. or after fuch a Day to revoke 
it, and before the Day he ſells this Land to a Stranger for a valuable Conſideration; in this 
Caſe the firſt Deed ſhall be ſaid to be fraudulent and void as to him that ſhall purchaſe the 

Land, and ſhall not do him any hurt. 2 Co. 3 f. 3 5 ORE | | 

And if one conveys Land with ſuch a Power of Revocation, and after with an Intent 
to defraud a Purchaſor, makes a Feoffment to a Stranger to extinguiſh the Power, and 
after ſells the Land for valuable Conſiderations to a Stranger; in this Caſe both the firſt 
and ſecond Deeds as to the Purchaſor ſhall be ſaid to be fraudulent, and therefore void. 

Co. 82, 83. — | > RE: ; PEE £ IS ä 
; And if 3 be Grandfather, Father and Son, and the Grandfather makes a Leaſe for one 
hundred Years to the Father, and the Father to prevent the drowning of the Leaſe by the 
Defcent of the Reverſion to him, aſſigns over the Leaſe to certain Friends of his, to the Uſe 
of his Son an Infant, under Pretence to pay Debts; the Grandfather dies, the Father con- 
tinues the Occupation of the Land, and makes Eſtates, and does all Acts as Owner of the 
Land; the Son pays no Debts, and the Aſſignment (although divers Perſons of Quality were 
named Aſſignees) was delivered to one of the Aſſigns of mean Eſtate in private, and after 
the Father ſells the Land for valuable Conſideration; in this Caſe the Aſſignment ſhall be 
taken to be fraudulent, and void as to the Purchaſor. And if the Father makes a fraudu- 
lent Conveyance, and after continues the Occupation of the Land, and it deſcends to the 
Son after the Father's Death, and he ſells it for valuable Conſideration; in this Caſe the Pur- 
cChaſor may avoid the Conveyance made by his Father as well as if it had been made by the 
Son himſelf, and that whether the Son be privy to the Conveyance made by the Father or 
not. And if a fraudulent Conveyance be made to the King, yet it is void as to a Purchaſor, 
as if it were made to a common Perſon. And therefore if there be Tenant in Tail, the Re- 
mainder in Tail or in Fee, and he in the Remainder perceiving the Fenant in Tail intends 
to ſell the Land, and bar him by a common Recovery, ſells his Remainder by Deed inrolled 
to the King, and after the Tenant in Tail ſells the Land by common Recovery for good 
Conſideration; in this Caſe the Purchaſor ſhall avoid the Deed to the King. 6 Co. 572. 

Tf there be a Leaſe for Years, and the Leſſor makes a fraudulent Conveyance in Fee, and 
then for good Conſideration makes another Leaſe to begin at the End of the former Leaſe ; 
this Conveyance ſhall be void as to the ſecond Leſſee. M. 4 Fac. Cowell and Bart's Caſe. 

And if A. makes a Leaſe to B. for Years upon good Conſiderations, and after he makes an- 
other Leaſe to C. of the ſame Thing for the ſame Term, to begin at the ſame Time, upon 
good and valuable Conſideration ; and B. does not diſcover this, but drives this Bargain with 
C. and is Witneſs to this ſecond Leaſe, and the firſt Leaſe is not excepted in the ſecond 
Leaſe; the firſt Leaſe ſhall be void as to C. Per two Juſt, H. 18 Jac. B. Kè. 

And in all theſe and ſuch like Caſes, although the Purchaſor, before he makes his Bargain, 
has Notice of the fraudulent Conveyance, yet ſhall he avoid it as if he were ignorant of it : 
But ſuch Conveyances and Deeds made as before ſhall never be ſaid to be a fraudulent and 
void as againſt him that ſhall have the Thing afterwards, if he does not give a valuable Con- 

ſideration for it. And therefore if one makes a Leaſe that would be fraudulent and void as 
to ſuch a Purchaſor to A. and after makes another Leaſe bong fide to B. but without any Rent 
or Fine given for it ; in this Caſe the firſt Leaſe ſhall not be ſaid to be fraudulent as againſt the 
ſecond Leſſee, and therefore not void. So if one covenants for the Advancement of his Heirg 
Male, &c. to levy a Fine of Land by a Day, to the Uſe of himſelf for Life, and after of his 
Iſſue Male; and before the Day he makes a fraudulent Leaſe for many Years on Purpoſe, 
and after he levies a Fine accordingly ; the Leaſe is good, and not fraudulent by this Statute 
as againſt the Iſſue in Tail. So if a Man, who is ſomewhat fooliſh and given to waſte, be 
perſuaded to ſettle his Lands upon ſome of his Friends, on Purpoſe to maintain himſelf with 
it; and after ſome of his lewd Companions inveigles him, and gets him for a ſmall Sum of 
Money to convey it to them; in this Caſe the Conveyance firſt made ſhall not be ſaid to be 

| fraudulent as againſt theſe Purchaſors, and therefore it is good againſt them, 5 Co. 60. * 
3 Co. 83. | = Ee, N 

And if one who has a Term of ſixty Years, if he lives ſo long, makes it away, and then 
he forges a Leaſe for ninety Years abſolutely, and after by Indenture reciting this forged _ 
Leaſe, for valuable and good Confideration bargains and fells this forged Leaſe, and all his 
Intereſt in the Land to J. S. the firſt Leaſe is not void, and the Purchaſor ſhall have nothing 
but the forged Leaſe, Co, Lit. 3. | on = Ds: POS. 


All-- 


n * 
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All voluntary eee are prima facie to be looked upon as fraudulent 3 Pur- 
chaſors, unleſs the contrary be made appear. Ca. Cha. 100, 216. See Abr. Ca. Eg. 2 

A. had a Houſe deſcended to him, which was let at 64 J. per Ann. but ſubject to a ſmall 
Mortgage, and A. being very poor, was inveigled to ſell it for 80/, Though the Bargain 


was not a fair one, yet as it was not attended with — e of Fraud, the Court would 


| grant no Relief againſt 1 it. Abr. a Eq. 170. 


(0 To Afro: Creditors. 


A Deed alſo ak of any Thing with an Intent and on Purpoſe to deceive and defeat Cre 

ditors of their juſt Debts and Duties, is void alſo as againſt ſuch Perſons ; for it is pro- 
vided to this Purpoſe by other Statutes, (3 H. 7. c. 4. 2 R. 2. Stat. 2. c. 3. 13 Eliz. c. 
5.) That all Feoffments, Gifts, Grants, Alienations, Bargains and Conveyances of Lands, Te- 
nements, Hereditaments, Goods and Chattels, or any Rent, Profit or Commodity out of 
Land, made by Fraud or Colluſion of Truſt to him that made the ſame, or otherwiſe, with 
Intent to binder and delay, or put off or put by Creditors or others of their juſt and lawful 
Actions, Suits, Debts, Accompts, Damages, Penalties, Forfeitures, Heriots, Mortuaries or 
Reliefs, ſhall be void as againſt them to whom ſuch Thing ſhall belong, and he may recover 
the Thing notwithſtanding ; z but all ſuch as are made Sona fide, and upon good 8 
are not to be accounted fraudulent by the Statute. 

For the better underſtanding whereof theſe Caſes following are to be obſerved, 

If a Man a little before his Death makes a Conveyance of his Land to his Children or 
Friends of his Blood, with a Proviſo to make it void at his Pleaſure, and he takes the Pro- 
fits of it as his own, or makes a Conveyance of it to Friends, to the Intent they ſhall not be 
ſubject to the Payment of his Debts, having bound himſelf and his Heirs by any Specialty, 
or to the Intent that a Warranty and Aſſets ſhall not bind his Son for other Land, or the like; 
In this Caſe the Conveyance ſhall be void as to them that ſhould have Relief upon this Land 
by Deſcent, and eſpecially when the Conveyance is made after the Suits begun; and more 
eſpecially when any Judgment is had upon the Suits againſt him that makes the Deed; and 

ſo alſo is the Law for Goods. 5 Co. 60. 3 Co. 82. Dyer 295. 

And therefore if one be indebted to A. in 20 l. and to B. in 40 J. and he poſſeſſed of Goods 
to the Value of 20 J. and A. ſues the Debtor for his 20 J. and hanging this Suit, the Debtor 


ſecretly makes a general Deed of Gift of all his Chattels real and perſonal to B. in Satisfaction 


of his Debt, and yet continues the Occupation, and uſes the Goods as his own, and after A. 
gets Judgment and Execution; in this Caſe the Deed of Gift to B. is fraudulent, and there- 
fore void as againſt A. So if in this Caſe he gives all his Goods to B. in Satisfaction of his 
Debt, and before any Suit begun by A. with an expreſs or implicit Truſt, as to the Intent 
that B. ſhall be favourable to the Debtor, or that if the Debtor provides the Money, that he 
ſhall have his Goods again; or that he ſhall ſuffer the Debtor to enjoy and uſe the Goods, 
and pay him as he can; in theſe and the like Caſes the Deeds ſhall be ſaid to be fraudulent 
and void; for howſoever it be made upon good Conſideration, yet it is not made bong 
fide. So if one in Conſideration of natural Affection, or for no Conſideration, gives all his 


Goods to his Child or Couſin Bona fide ; this ſhall be a void Deed as to the Creditors; Et fic. 


de fimilibus. So if one gives all his Goods and Chattels to his Executor in his Life-time by 
Deed of Gift; this ſhall be ſaid to be fraudulent, and ſhall be void as to Creditors ; and al- 
_ tho” thoſe to whom the fraudulent Deed is made not know nothing of the Fraud, yet is the 
Deed fraudulent in that Caſe alſo, as well as where they are privy to it. 3 Co. $0, 83. Bro. 


Done 20. Plow. 54. 
Tf after a Com mice of Bankruptcy be ſued out, the Debtor makes a Deed of Gift of all 


his Goods to ons of his Creditors in Satisfaction of his Debt; in this Caſe the Deed ſhall be 
void, as againſt the Reft of the Creditors, and as to the Commiſſioners, and they may order 


it with the Reſt of the Eſtate notwithſtanding. 2 Co. 25. 


But if A. bona fide, and for valuable Conſideration, mortgages his Land whereof he has a 
Term of Years to B. upon Condition that if he re- pays the Money to B. a Year after, that 
he ſhall re-enter ; and B. covenants with A. that he ſhall take the Profits of it until the Time, 
cc. A. does not pay the Money, and B. hoping that he will pay it in Time, ſuffers him to 
continue in Poſſeſſion, and take the Profits of it two or three Years after, and in the Interim 
Judgment is Nad againft A. upon a Bond and Execution awarded; in this Caſe Execution 

| ſhall not be made of the Leaſe, for this Deed of Mortgage ſhall not be ſaid to be fraudulent 
as to the Creditor ; for when a Conveyance is not fraudulent at the Time of the making of it, 
it ſhall never be ſaid to be fraudulent for any Matter ex poſt PO By two Judges of Aſſiſe, 
Auguf 5 Car. in Com, Scui b. Lady Lambert” s Caſe, 
Vor. I. 33 | It 
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If A. be ſeiſed of the fifth Part of the Manor of B. and B. of the ſixth Part, and M. comes 
to A. to buy his Part, and after M. ſaith to 4. my Counſel tells me I cannot ſafely buy of 
you unleſs B. joins, and B. grants a Rent- charge of 13 J. per Annum out of this Manor to C. 
her Son, and the Heirs of his Body, in Conſideration of natural Affection, (and this was 
about 10 Jac. C. being then but about three Years old) with Proviſo that if D. (whom B. 
did then intend to marry) grants to the ſaid C. the like Rent of 15 J. and for the like Eſtate 
out of 20/7. by the Year of the Land of B. then the ſaid Grant to be void; and after the ſaid 
A. has bought the fifth Part of the ſaid Manor of B. and D. her Huſband being intermar- 
ried, and after A. B. and D. her Huſband join in the Grant to M. in this Caſe it was ruled 
that the Grant to C. was not fraudulent and void. Mic. ig Fac. C. B. Miller and Pati's Caſe. 

If one holds his Land to pay a Heriot at the Death of every one that dies Tenant in Fee- 
ſimple, and he infeoffs his Son and Heir, in Confideration of natural Affection and Marriage 
to be had betwixt the Son and F. and the Son (to prevent the Dower of his intended Wife 
during his Father's Life) makes a Leaſe for forty Years unto his Father, if his Father lives 
ſo long; and afterwards the Marriage is had, the Father pays the Rent, the Son does Suit 
of Court for the Land, and after the Father dies; in this Caſe the Leaſe ſhall not be ſaid to 
be fraudulent as to the Lord to deceive him of his Heriot, becauſe it was made to another 
End. 10 Co. 56, 57. 5 . 

A Deed not fraudulent at firſt may afterwards become fo by being concealed, or not pur- 
ſued ; by Means of which Creditors may be drawn in to lend their Money. 2 Vern. 262. 

A. made a Conveyance of Lands to B. to the Uſe of himſelf for Life, with Power to mort- 
gage ſuch Part of the Eſtate as he ſhall think fit; Remainder to Truſtees to ſell to pay all 
his Debts; and afterwards he became indebted by Judgments, Bonds and ſimple Contract. 
The Deed of Truſt was decreed fraudulent as to the Creditors by Judgments, who had no 
Notice of it. 2 Vern. 510. | 5 


err. Iv. 
Oo uſurious Contratts, 


A Deed made upon or in Purſuit and Execution of an uſurious Contract, i. e. ſuch a Con- 
tract as whereupon the Lender is ſure to have in Money or Mogies worth for the Loan 
of the Thing above the Principal more than after the Rate of ; /. per Cent. is void. 
In which Caſe abſerve theſe Caſes ; WES 
If one 6 Decembris borrow 30 l. until the ſecond Day of June next following, to be paid 
then for it 33 J. for the Principal Loan, if the Son of the Obligee be then alive, and if he 
dies before that Time, that then he ſhall pay but 27 J. which is leſs than the Principal; in this 
Caſe the Contract is uſurious and corrupt, and therefore the Deed that contains it is void. 


Terms de la Ley. 5 Co. 70. 
See the Statutes of Uſury. =E IP | TE 
If I lend another Man 10 J. for a Year, and take Security by Statute or Obligation that 
the Borrower pays me the Lender 20/7. for it; this Contr&t is uſurious, and therefore the Sta- 


tute and Obligation is void: But if the Agreement and Statute or Obligation be, that if the 


Borrower pays not the 10/7. within the Year, that then he ſhall pay 20 J. for it; this is no 
Uſury, and therefore in this Caſe the Deed is good. | Ef. 
If one comes to me to borrow 500 J. and tells me he is unable to pay it all together, and 
deſires that he may pay it in twelve or thirteen.Years, and offers for my Kindneſs 200 J. over, 
and beſides the Uſe, to let him have it ſoz and then the 300 J. the Intereſt, and the 2007. 
is caſt up together, and ſo we agree upon an Annuity of 80 J. per Annum for fourteen Years, 
which is aſſured by Conveyances unto me ; the Contract is uſurious, and all the Aſſurances 
made to perfect it are void. Corflet*s Caſe, Paſ. 7 Fac. B. R. And yet regularly where 
the principal Money is loſt, the Contract is not uſurious. smt. 5 
If a Man defires to borrow of me 100 l. for a Lear, and I am content to let him have it 
for the Uſe of g. but withal I compel him to take a Leaſe of me of a Houſe of 60 J. Rent, 
which is but worth 301. this Contract is uſurious, and therefore the Aſſurances thereupon 
made are void. Et fic de fimilibus. Sanders's Caſe, Hil. 14 Zac. B. R. _ 5 
But if a Man the 17th ot July 1579. grants me a Rent of 20 l. per Annum for the Loan of 
100 J. to be paid every half Tear, and the firſt Payment ar Chriſtmas 1580. and it is agreed 
between us, that if he pays 100 J. the 15th July 1580. that then the Rent ſhall ceaſe; this 


Contract is not uſurious, and therefore the Aſſurances thereupon made are not void, but 


good. But if in this Caſe there be a private or collateral Agreement between us that he ſhall 


not Pay the 100 l. and redeem the Rent, and that Clauſe be put in only to evade the Statute; 


then the Contract is uſurious, and the Deeds or Aſſurances thereof void. Ez fic d- ſimilibus. 
5 Co. 69. | | | | | | 
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If one borrows 100 J. after the Rate of 5 / per Cent. and the Borrower afterwards pays Part 
of the Principal and all the Uſe within the Year, and the Lender receives it, or the Lender 
ſues for his Money within the Year; theſe ſubſequent Acts do not make the Contract, or 
Deeds of Aſſurances thereof, void; for it is a Rule, That if the original Contract be not uſu- 
rious, no Matter ex poſt facto can make it ſo, Per Cur', Hil. 7 Jac. B. R. Df 
If one borrows of me 10/. and binds himſelf to pay me at a Day, and moreover binds 
himſelf, that if he pays it not by the Day, that he ſhall pay me 20 l. for it; this Contract, 


and the Deed for Perfection of it, are good; for this is not uſurious, for all Obligations with 


Conditions for Pay ment of Money lent are of this Nature. And yet if one borrows 100 J. of 
me, and for this mortgages Land to me of a greater Value than 57. per Ann. on Condition 
that he pays the Money any Time before the Year's End, that then the Aſſurance to be 
void]; this ſhould ſeem to be ai uſurious Contract; for in this Caſe I am ſure to have by the 
Agreement more than after the Rate of 5 J. per Cent. but it is not ſo in the Taft Caſe before. 
Bro. ObL-79;7 | | 5 2 

If one borrows 1007. for a Year, and gives the Broker 20 J. to procure it; this will not 
make the Contract uſurious, nor the Aſſurances void; but tor this the Broker may be pu- 
niſned. Per Juſt. Bridgman, Hil. 7 Car. 


8 E E F. VE. 


Where a Deed good in its Creation, may become void, or fraudulent, by Matter ex 
: | poſt facto, or not. | : 


(A) By the Cauſe or Conſideration of a Grant's failing. 


HEN the Cauſe of a Grant fails, and the Thing granted is executory, the Grant is 
become void: As if one grants an Annuity for an Acre of Land for Tithes, or for 

_ Counſel ; in this Caſe pro is conditional; and therefore if the Land be evicted by an elder 
Title, or the Grantee diſturbed in the Tithes, or he refuſes to give Counſel, the Annuity is 
determined. But if a Feoffment, or Leaſe for Life or Years be made of an Acre of Land 


pro una acra, Sc. as in the Caſe before; although the Acre be evicted, Sc. yet the Grant 
of the Acre of Land is good: As if one grants an Annuity for Counſel, if the Grantee will 


not give Counſel, the Grant is not of Force. So if one grants to make new Pales in a Place 
for the old Pales; if in this Caſe he cannot have the old Pales, it ſeems the Grant ſhall not 
bind him to make new Pales. So if one who grants a Rent for a Way, ſtops the Way, the 
Rent ſhall be ſtopped. Co. Lit. 204. Plow. 134. 15 Ed. 4. 4. Dyer 76. 9 Ed. 4. 20. 
If one having a Leaſe for Life or Years of a Manor to which an Advowſon is appendant, 
grants the next Avoidance that ſhall happen during the Leaſe, or grants a Rent out of the 
Manor, and then ſurrenders the Manor, ſo that his Eſtate is gone; in this Caſe notwithſtand- 


ing the Grant of the next Avoidance, and of the Rent, continues good, the Grantee ſhall en- 


Joy it according to the Grant, as long as the Eſtate that is ſurrendered ſhould have had Con- 
tinuance. 8 Co. 144, 145. | | | , | 

If an Annuity be granted to one until he be advanced to a Benefice by the Grantor, and 
the Grantor dies, and the Heir or Executor of the Grantor tenders a Benefice; this will not 
determine the Grant. Plow. 272. 15 H. 7.1. 3 5 
If A. be Leſſee for Years of an Advowſon, and grants the next Avoidance to B. if it ſhall 
happen to become void during the Term, and A. furrenders the Term to C. who has the In- 
heritance, and the Church becomes void before the End of the Term ; in this Caſe the Grant 
is good to B. and he ſhall have the next Avoidance, for a Man cannot derogate from his own 


Grant. So if A. be Leſſee for Years, and he grants a Rent-charge to a Stranger, and after 


ſurrenders his Term to the Leſſor; in this Caſe although the Term be extinct, yet the Rent 
continues, and the Stranger ſhall have it during the Term. So if 4. has a Rent-charge out 
of the Land of B. and acknowledges a Statute to C. and then releaſes the Rent to B. in this 

Caſe although the Rent be gone as to A. and B. yet it is in ee as to the Conuſee, and he may 
extend it. 8 Co. 145. 7 Co. 39. | | | 

- If a Man be ſeiſed of a great Wood, and grants to F. S. ſix hundred Cords of Wood out 

of the ſame Wood,ato be taken by the Aſſignment of A. in this Caſe if A. will not upon 

Requeſt aſſign where the Wood ſhall be taken, yet the Deed will not loſe its Effect, but J. S. 

may take it without Aſſignment. 5 Co. 24. ; TY | 

If A. be Leſſee for Life, on Condition to have Fee, ind he makes a Leaſe to B. for 

Tears, and after he performs the Condition, and ſo his Eſtate for Life is turned into a Fee- 


ſimple; 
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fimple : in this Caſe the Leaſe for Years is good notwithſtanding : But otherwiſe it is in Caſe 
of the King. 7 Co. 14. © | | po 
If a Tenant in Tail infeoffs B. on Condition, to the Uſe of 4. in Fee, and A. has granted 
a Rent-charge, or acknowledged a Statute, which by the Statute 1 R. 3. c. 5. was extended, 
and after A. had performed the Condition; in this Caſe although the Eſtate had been changed, 
yet the Intereſt of the Grantee or Conuſee had continued. Co. 147, 148. 11 H. 7.21 
If A. be Tenant for Life, the Remainder to B. in Tail, the Remainder to A. in Fee, and 
A. grants a Rent-charge, or acknowledges a Statute, and dies; in this Caſe and hereby the 
Grant is not become void. But if B. dies without Iflue, the Heir of A. ſhall be charged. 
5 Ed. 4. 2. Pethouſe and Carne's Caſe, M. 36 & 37 El. C. B. „ 7 
If a Corody be granted for a Service to be done, the Omiſſion of the Service determines 
the Corody. Davis's Rep. 1. | £ 5 | 
If one grants Land with his Daughter in Frank-marriage, or Goods with his Daughter in 
Marriage, and after the Marriage is diſſolved, and they are divorced ; in this Cafe the Grant 
is now become of no Force. Ceſſante cauſe ceſſat effetius, 20 Ed. 4. ult. Dyer 13, 120, 


(B) By Raſure or Interlining. | 


F a Deed that is well and ſufficiently made in its Creation, ſhall be afterwards altered by 
Raſure, Interlining, Addition, Drawing a Line thro' the Words, (though they be til} 
legible) or by writing new Letters upon the old in any material Place or Part of it; as if it 
be in a Deed of Grant in the Name of the Grantor, Grantee, or in the Thing granted, or in 
the Limitation of the Eſtate; or if it be in an Obligation, when the Word (Heirs) ſhall be 
inſerted, or the Sum increaſed, or in the Date of either, or the like; be the fame either by 
the Party himſelf that has the Property of the Deed, or any other whomſoever, except it be 
by him that is bound by the Deed; and be the ſame with or without the Confent of him to 
whom it is made or does belong; in this Caſe, and by either of theſe Means, the Deed has 
loſt its Force, and is become void. And if the Alteration be made by the Party himſelf that 
owns the Deed, although it be in a Place not material, and that it tends to the Advantage of 
the other Party, and his own Diſadvantage, yet the Deed is hereby become void ; but if the 
Alteration be made by the Party himſelf that is bound by the Deed, in any material or im- 
material Part thereof; or a Stranger, without the Privity or Conſent of the Owner of the 
Deed, ſhall make any ſuch Alteration in any Part of the Deed not material; as if it be a 
Deed of Grant containing a Leaſe for Years, and there be inſerted between, To have and b 
hold, and for thirty Years, theſe Words, from benceforth ; or if it be an Obligation, and there 
be inſerted, between obligo me and per præſentes, theſe Words, Executores meos; in both which 
Caſes theſe Words are needleſs, and without any Fruit at all; hereby the Deed is not hurr, 
but it remains good notwithſtanding. But if the Alteration be before the Delivery of the 
Deed, be it whatſoever or by whomſoever, it will not hurt the Deed. 11 Co.27. 5 Co. 1 19. 
Dyer 59, 261. Perk. §. 123, 135. Kelw. 162. Fitz. Releaſe 27. 14 H. 8. 25. Bro. 
Fait 9. | PEERS | 
And obſerve, that a Raſure, &c. is moſt dangerous, and the Deed thereby moſt ſuſpi- 
cious when it is in a Deed Poll, and there is but one Part of the Deed; and when the Raſure 
or other Alteration is in any material Part of the Deed; and when the Alteration makes to 
the Advantage of him to whom the Deed is made, and to the Difadvantage of the other that 
made it, and when there appears ſome other Thing to be written before, and when there is 


no other Part of the Deed, Recital, Defeaſance, or other Matter to which this may be com- 
pared, and that may make it appear to be before the Delivery; and when there are other 


Parts of the Deed, or other Matters whereunto this being compared does not agree in that 
Part wherein the Alteration is, and when the Deed has been in the Smoke, or any ſuch like 
Means has been uſed to cover the Alteration. Perk. §. 123, 124, 127, 128, 129. Bro. 
Fait 6. | | 5 | | : 
And in theſe Caſes the Matter was antiently uſed to be tried by the Judges upon the View 
of the Deed, bur it is now uſed to be tried by Jurors, whether the Raſure or other Alteration 
were before the Delivery of the Deed, or not. Co. Lit. 225. | | ; 


(C) By breaking or defacing the Seal. 


A ND if after the Sealing, Delivery and Perfection of a Deed, the Seal thereof happens 
to be broke off, or to be utterly defaced, ſo that no Sign or Print thereof can be 
ſeen, or it appears to have been broke off and is glued, or the Wax new heated and ſet on 
again, or the Label of the Deed has been broke off from the Deed, and is ſewed on again, 
or the Deed is now icaled with other Wax, be the ſame by whatſoever Means or whom- 
| | | | ſoe ver, 
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ſoever, unleſs it be by him and his Means that is bound by the Deed ; in theſe Caſes, and 
by either of theſe Means, the Deed is become void. But if any Piece of the Seal remains 
fixed to the Deed, and there be any Print left upon that Piece, the Deed continues good. 
And if after the Scal of the Deed is broken off the Party that ſealed it ſeals and delivers it de 


novo, by this Means the Deed is become good again. Dyer 59g. 11 Co. 28. 5 Co. 23. 


Der 112. Peri. $. 135, 136. Bro. Obl. 83. 
| (D) By Re-delivery or cancelling it. 
| A ND if a Deed be delivered up to the Party that is bound by it; to be cancelled, and it 


be ſo, or if he that has the Deed by Agreement between him and the other cancels the 


Deed, by either of theſe Means the Deed is become void; but if an Obligee delivers up an 
Obligation to be cancelled, and the Obligor does not afterwards cancel it, but the Obligee 
happens to get it again into his Hands; and ſues the Obligor upon it, the Obligor has not 
any Plea to avoid it, for the Deed remains ſtill in Force. Trin. 38 Eliz. C. B. Dyer 112: 


(E) By Diſagreement and Refuſal. 
A ND if an Obligation be delivered as an Eſcrow to a Stranger, to be delivered to the 


1 Obligee on certain Conditions; or to a Stranger to the Uſe of the Obligee, and when 
this is after tendered to the Obligee he refuſes it and diſagrees to it; or if an Obligation be 


made to a Feme Covert, and her Huſband diſagrees to it; in all theſe Caſes the Deed is be- 


come void. And the like Law is of other Deeds in ſuch like Caſes. But the Party bound 
by the Deed may not in theſe Caſes plead Non eft factum. And in theſe Caſes when the Party 
has once by his Agreement made the Deed good; he cannot afterwards by his Diſagree- 
ment make it void; and when once by Refuſal and Diſagreement he has made the Deed 

void, he cannot by Agreement or Acceptance afterwards make it good. 3 Co. 26. 5 Co. 
119. Dyer 167. OE Pe | | | | 
Alſo a Feoffment, Grant or Leaſe in Writing, may become void by Diſagreement or Re- 
fuſal: And this may be either by the Diſagreement of the Party himſelf ro whom it is made, 
or by the Diſagreement of another: Of the Party himſelf; for no Eſtate can be made to 4 


Mulan of any Thing in Fee-ſimple, for Life, or otherwiſe, againſt his Will; and therefore by 


his Diſagreement or Refuſal of it, the Eſtate itſelf, and the Deed whereby it is conveyed, 
may become void. By the Diſagreement of another, as the Huſband in Caſe of a Feoffment, 
Sc. made to his Wife, may by Diſagreement avoid it. And for the firſt of theſe the Law 
is thus: That all ſuch Acts that give Eſtates directly or by Way of Uſe are good at firſt, 
and the Things granted, when the Deed of the Grant is delivered to his Uſe, ſhall veſt in 
the Grantee before he has Notice of the Grant, or agrees to accept of the Thing granted 
ſo that if Lands be limited to a Man by way of Uſe, or granted immediately by Feoffment, 
Gift, Grant or Leaſe; or Goods or Chattels be given or granted to a Man; in theſe Caſes 


the Things granted ſhall be ſaid to be in the Grantee, and the Grant good before Notice and - 


Agreement until Diſagreement. And before Agreement the Grantee may waive it, and ſo 
avoid the Eſtate, and the Deed alſo whereby the Eſtate is made. And if it be but a Leaſe 
for Years that is made, he may waive and avoid that by Word of Mouth in the Country, 
as well as a Gift of Goods, or an Obligation delivered to his Uſe. But if it be an Eſtate of 
| Freehold that is made by Feoffment, &c. he cannot waive and avoid that but in a Court of 
Record. 3 Co. 26, 27. 5 Co. 119. Do#t. & Stud. 119. Perk. F. 44, 45. Fitz. Donne 
4, 53. Bro. Donne 29, 30, 59. 5 | | 1 
Deeds or Settlements ſolemnly executed are not to be ſet aſide by the Party's Parol Ex- 
preſſions declaring againſt it. Will. 482. = Ts 


(F) By Judgment of a Court, 

A Deed alſo good in its original Creation may be afterwards damned or avoided by Sen- 
tence and Order of a Court, and this formerly was uſually done in the Star-Chamber 
and in the Chancery ; and it is when it appears that the Deed was obtained by ſome Fraud, 
Force, Circumvention, or ſuch like Practice, or when it appears to be forged, or the like, 


Crom. Jur. 29, 40. Bro. Fail 38. 
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Fraudulent and void Deeds and Wills, 


(G) By Forfeiture, 
A ND a Feoffment, Grant or Leaſe, and the Eſtate thereby made, become void by For- 
feiture, or upon a Breach of a Condition, or by a Limitation. = EM 


For which ſee of Conditions and Deed declating Uſes, Zefore. 
SECT. VI. 
Of fraudulent and void Wills in general. 


Y Stat. 3 G4 V. & M. c. 14. All Wills concerning Lands, of any Rents, Profits, 

Term or Charge out of the ſame, whereof the Deviſors ſhall be ſeiſed in Fee-ſimple, in 
Poſſeſſion, Reverfion or Remainder, ſhall be deemed to be fraudulent and void againſt Cre- 
ditors upon Bonds or other Specialties, their Executors, Adminiſtrators, Sc. 


SECT. vn. 


Where a Will or Teſtament good in its Creation and Beginning may become void ly 
Matter ex poſt facto, or not. 2 


(A) By Countermand or Revocation. 
A Will or Teſtament ſufficient and good in its Creation and Beginning may afterwards 
become void by divers Means; as firſt by Countermand or Revocation; and this is 
ſometimes by the Party himſelf who made it, and ſometimes it is by another; and ſometimes 
it is expreſſed, and ſometimes implied; for it is a Rule, That any A or Thing done, or Words 
fpoken (but now a Revocation muſt be in Writing) by the Teſtator after the Teſtament made, that 
alters or croſſes all or Part of his Teſtament made before, is a Rovocation of it, or of that Part 


Ibereof that is ſo croſſed and altered: And therefore if a Feme Sole makes a Will, and after takes 


a Huſband, by this the Will is revoked. And if a Man makes a Will of Land, and after 
makes a Feoffment of the ſame Land, which is not good for ſome Defect in the Livery of 
Seiſin, or otherwiſe, fo that notwithſtanding it the Feoffor dies ſeiſed of the Land. hereby 
the Will as to this Land is revoked. So if a Man makes a latter Will, and therein by ex- 
preſs Words revokes the former Will; or if a Man by any Writing expreſly revokes a former 


Will, and makes no new Will, (for ſo a Man may do, and die Inteſtate if he will); or if a 
Man makes a latter Wil, and makes no Mention of the former ; all theſe are Revocations of 


the former Will. And although in the former the Executor be appointed ſimply and with- 
out Condition, and in the latter he be appointed conditionally, and the ſame Condition is al- 
W broken, ſo that the Condition be of ſomething then to come at the Time when the Con- 
dition was made; but if the Executor of the latter Teſtament be made upon ſome Condition 
then preſent or paſt, the Condition not exiſting, the former Teſtament is not revoked ; and 
although the former Will be made irrevocable, i. e. if the Teſtator ſays, I make this my laſt 
Will and Teſtament irrevocable; and although the Teſtator has fworn not to revoke the former, 
the Oath being alſo revoked together with the Will; and although the Teſtator enters into 
an Obligation with Condition not to revoke it; but then in this Caſe he forfeits his Obli- 
ation. 7 5 
5 But the latter Will does not revoke the former in the following Caſes 5 
Firſt, I ben the latter is imper fel in Reſpect of a Will, i. e. When the Teſtator dies whilſt 
he is making it, and before he can finiſh it, or when it is vehemently ſuſpected that the Teſta- 
tor was compelled to make the latter by Fear or Violence, or induced to make it by Fraud 
and Deceit, or when the former was made by the Teſtotar whilſt he was in good and perfect 
Mind and Memory, and the latter is made by him when he is inops mentis; or when the 
latter is made by the Perſwaſion and for the Benefit of certain Perſons, when the Teſtator is 
in Extremity of Sickneſs, unleſs it appears plainly to be the expreſs Will of the Teſtator to 
revoke the former, or unleſs the Teſtator himſelf did dictate the latter, or in Caſe the latter 
be in Favour of the Children of the Teſtator, or others who have the Adnriniſtration of his 
Goods it he dies Inteſtate. | | 
Secondly, When the Teſtator makes two Wills, a former and a latter, both being writ- 
ten, and afterwards lying ſick upon his Death-bed, they are both preſented unto him, and 
; f | ; he 
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he is deſired to deliver to one of the Standers by, which of them he will have to ſtand far his 
laſt Will, and he delivers the former: | 


Thirdly, Wheri the latter agrees in all Points with the former, for then both of them are 
as. one in divers Writings. | | 


Fourtbiy, When ih the latter there is no Executor named, for then it is but a Codicil or 


Addition to the former. | | 
* Fifthly, When the latter is made upon ſome ſudden Diſcontent againſt the Executors of 
the former, and afterwards he and the Executors are reconciled again; in theſe and ſuch 
like Caſes the latter Will is no Revocation of the former. If the Huſband licenſes his Wife 
ING a Will, and after her Death he forbids the Probate z this is a Countermand of the 
But note, That Revocations in general are not favoured in Law, and therefore he that 


will avoid a former Will muſt ſee he proves it well. 4 Co. 61. Lit. $. 168. Plow. 3443 


341. Swinb. Part 7. F. 14, 15. Perk. F. 478. 3 Co. 36. 8 Co, 82, 83. Dyer 310. 
34 Eliz. B. R. Burton's Caſe. IO EY is 3g Iyer 910. 


(B) By cancelling it. 


Teſtator himie}f, or ſome other by his Order, cuts or tears it in Pieces, defaces it, or 
throws it into the Fire; by this Means the Will is made void, except where the Teſtator 
does it unadviſedly, or it be done by ſome other without his Conſent, or by ſome Caſualty; 
or when he willingly pulls away the Seal, and then afterwards ſeals it again; or where the 
whole Will is not cancelled or defaced, but ſome or the chief Part thereof, as naming the 
Executor, or the like; for it is good ſtill for the Reſidue z or where there are ſeveral Papers 


or Writings containing the whole Will, the Cancelling or Defacing ſome of them does not hurt 
the Will, unleſs it can be proved that the Teſtator's Mind was to avoid it all; or where the 


Will is loſt in the Life-time of the Teſtator, or aiter ; for in this Caſe, ſo much as can be 
proved by Witneſſes is {till in Force. Swinb. lib. 7. H. 16. 


(C) By Alteration of the Eſtate of the Teflator. | 
| Good Will may become void by Alteration of the Teſtatot's Eſtate 3 as when a Man 


after the Time of making the Will, and before his Death, is convicted or condemned 


of ſome great Crime, for which the Law deprives him of making a Will, as Treaſon, Fe- 


lony, or the like. And yet if the Crime be pardoned and purged before his Death, the Will 
may be good enough. And if a Man of ſound and perfect Memory makes his Will, and 


after becomes inops mentis, as every Man for the moſt part is before his Death; this does not 
hurt the Will. Szoinb. lib. 7. $. 17. 4 Co. 62. e | 


— 


Good Will may become void by an Intention only to alter it, when the Teſtator is hin- 
A dred in his Intention that it cannot take Effect: If therefore when the Teſtator intends 
to alter his Will, or to make a new one, he be by Fear or Fraud forbidden or letten, that he 
dares not, nor cannot alter it, or the Writer or Witneſſes dare not, or may not be ſuffered 
to come to him; as when a Wife, or ſome other that is to have Benefit by the former Will, 
under Pretence that ſhe has a Charge from the Phyſician, that none ſhall come at him, or 
under Pretence that he is aſleep, or the like, will not ſuffer any Body to come at him; or 
when the Notary and Witneſſes are all preſent, and they make ſuch a Noiſe byquarrelling that 
they hinder the Effect of his Intent; or when the Teſtator is kept from doing it by impor- 
tunate Requeſts and flattering Perſuaſions; in all theſe Caſes, and by theſe Means, the former 
Teſtament may become void. But if it appears that the Teſtator does not purpoſe to alter the 
Will when he is let as aforeſaid, the Fear is a vain Fear, the Teſtator is prohibited at another 
Time, and not at theTime when he intends to alter the Will, but he has ſundry Opportunities 
after that Time to do it, and does it not, or he is drawn only by the fair Speeches of a Wife or 
Friend, or by the Weeping, or other Trouble ariſing from the Grief of the Legatary or Ex- 
ecutor for the Teſtator's Sickneſs only he is diſturbed ; in theſe Caſes perhaps it may not be 
void. And where it is void by the Prohibition of a Legatary only, it is void for ſo much as 
concerns him only, and not for the reſt of the Will, Swinb. Part 4. F. 18. | 


(E) E 


| A Good Will may become void by Cancelling or other Deſtruction of it; as where the 
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(G) By Forfeiture, 
A ND a Feoffment, Grant or Leaſe, and the Eſtate thereby made, become void by For- 


feiture, or upon a Breach of a Condition, or by a Limitation. 


For which ſee of Conditions and Deed declating Uſes, fore. 


SE CT. VI. 
Of fraudulent and void Wills in general, 
Y Stat. 3 G4 V. & M. c. 14. All Wills concerning Lands, or any Rents, Profits, 


Term or Charge out of the ſame, whereof the Deviſors fhall be ſeiſed in Fee-ſimple, in 
Poſſeſſion, Reverſion or Remainder, ſhall be deemed to be fraudulent and void againſt Cre- 


B 


ditors upon Bonds or ether Specialties, their Executors, Adminiſtrators, &c. 


SECT. vil. 


Where a Will or Teſtament good in its Creation and Beginning may become word by 
5% Matter ex poſt facto, or not. | 


(A) By Countermand or Revocation. 
A Will or Teſtament. ſufficient and good in its Creation and Beginning may afterwards 


become void by divers Means ; as firft by Countermand or Revocation ; and this is 


ſometimes by the Party himfelf who made it, and ſometimes it is by another; and ſometimes 


it is expreſſed, and ſometimes implied; for it is a Rule, That any Af or Thing done, or Words 
ſpoken (but now a Revocation muſt be in Writing) by the Teftator after the Teſtament made, that 
alters or croſſes all or Part of his Teſtament made before, is a Rovocation of it, or of that Part 
Were that is ſo croſſed and altered: And therefore if a Feme Sole makes a Will, and after takes 
a Huſband, by this the Will is revoked. And if a Man makes a Will of Land, and after 
makes a Feoffment of the ſame Land, which is not good for ſome Defect in the Livery of 
Seiſin, or otherwife, fo that notwithſtanding it the Feoffor dies ſeiſed of the Land. hereby 


the Will as to this Land is revoked. So if a Man makes a latter Will, and therein by ex- 


preſs Words revokes the former Will; or if a Man by any Writing expreſly revokes a former 
Will, and makes no new Will, (for ſo a Man may do, and die Inteſtate if he will); or if a 
Man makes a latter Will, and makes no Mention of the former; all theſe are Revocations of 
the former Will. And although in the former the Executor be appointed ſimply and with- 
out Condition, and in the latter he be appointed conditionally, and the ſame Condition is al- 
W broken, ſo that the Condition be of ſomething then to come at the Time when the Con- 
dition was made; but if the Executor of the latter Teſtament be made upon ſome Condition 
then preſent or paſt, the Condition not exiſting, the former Teſtament is. not revoked ; and 
although the former Will be made irrevocable, i. e. if the Teſtator ſays, I make this my laſt 
Will and Teſtament irrevocable ; and although the Teſtator has fworn not to revoke the former, 
the Oath being alſo revoked together with the Will ; and although the Teſtator enters into 
an Obligation with Condition not to revoke it ; but then in this Caſe he forfeits his Obli- * 
ation, - | . 
: But the latter Will does not revoke the former in the following Caſes : 

Firſt, V ben the latter is imperfef} in Reſpect of a Will, i. e. When the Teſtator dies whilſt 
he is making it, and before he can finiſh it, or when it is vehemently ſuſpected that the Teſta- 
tor was compelled to make the latter by Fear or Violence, or induced to make it by Fraud 
and Deceit, or when the former was made by the Teſtotar whilft he was in good and perfect 
Mind and Memory, and the latter is made by him when he is inops mentis; or when the 
latter is made by the Perſwaſion and for the Benefit of certain Perſons, when the Teſtator is 
in Extremity of Sicknefs, unleſs it appears plainly to be the expreſs Will of the Teſtator to 
revoke the former, or unleſs the Teſtator himſelf did dictate the latter, or in Caſe the latter 
be in Favour of the Children of the Teſtator, or others who have the Adniniſtration of his 
Go ds it he dies Inteſtate. . 5 . 
Secondly, When the Teſtator makes two Wills, a former and a latter, both being writ- 
ten, and afterwards lying ſick upon his Death- bed, they are both preſented unto him, and 
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he is deſired to deliver to one of the Standers by, which of them he will have to ſtand for his 
laſt Will, and he delivers the former. : 3 
| Thirdly, When the latter agrees in all Points with the former, for then both of them are 
as one in divers Writings. . i 3 : 
Fourthly, When ih the latter there is no Executor named, for then it is but a Codicil or 
Addition to the former. . 5 | 
Fifibiy, When the latter is made upon ſome ſudden Diſcontent againſt the Executors of 


the former, and afterwards he and the Executors are reconciled again; in theſe and ſuch 


like Caſes the latter Will is no Revocation of the former. If the Huſband licenſes his Wife 
; - aig Will, and after her Death he forbids the Probate ; this is a Countermand of the 
But note, That Revocations in general are not favoured in Law, and therefore he that 
will avoid a former Will mult ſee he proves it well. 4 Co. 61. Lit. §. 168. Plow. 3443 
341. Swinb, Part 7. $. 14, 15. Perk. §. 478. 3 Co. 36. 8 Co, 82, 83. Dyer 310. 
34 Elix. B. R. Burton's Caſe. Fo el _— 


() By cancelling it. 


A Good Will may become void by Cancelling or other Deſtruction of it; as where the 
Teſtator himie}f, or ſome other by his Order, cuts or tears it in Pieces, defaces it, or 
throws it into the Fire; by this Means the Will is made void, except where the Teſtator 
does it unadviſedly, or it be done by ſome other without his Conſent, or by ſome Caſualty; 


or when he willingly puils away the Seal, and then afterwards ſeals it again; or where the 


whole Will is not cancelled or defaced, but ſome or the chief Part thereof, as naming the 


Executor, or the like; for it is good ſtill for the Reſidue; or where there are ſeveral Papers 


or Writings containing the whole Will, the Cancelling or Defacing ſome of them does not hurt 
the Will, unleſs it can be proved that the Teſtator's Mind was to avoid it all; or where the 
Will is loſt in the Life-time of the Teſtator, or aiter ; for in this Caſe, ſo much as can be 
proved by Witneſſes is ſtill in Force. Swinb. lib. 7. H. 16. | 


( C) By Alteration of the Eſtate of the Teflator. 


J Good Will may become void by Alteration of the Teſtatot's Eſtate 3 as when a Man 
after the Time of making the Will, and before his Death, is convicted or condemned 


of ſome great Crime, for which the Law deprives him of making a Will, as Treaſon, Fe- 


Jony, or the like. And yet if the Crime be pardoned and purged before his Death, the Will 
may be good enough. And if a Man of ſound and perfect Memory makes his Will, and 
after becomes inops mentis, as every Man for the moſt part is before his Death; this does not 
hurt the Will. Swinb. lib. 7. $. 17. 4 Co. 62. | | 


— 


(D) By Intention to alter it. 


A Good Will may become void by an Intention only to alter it, when the Teſtator is hin- 


dred in his Intention that it cannot take Effect: If therefore when the Teſtator intends 
to alter his Will, or to make a new one, he be by Fear or Fraud forbidden or letten, that he 


dares not, nor cannot alter it, or the Writer or Witneſſes dare not, or may not be ſuffered 
to come to him; as when a Wife, or ſome other that is to have Benefit by the former Will, 
under Pretence that ſhe has a Charge from the Phyſician, that none ſhall come at him, or 
under Pretence that he is aſleep, or the like, will not ſuffer any Body to come at him; or 
when the Notary and Witneſſes are all preſent, and they make ſuch a Noiſe byquarrelling that 
they hinder the Effect of his Intent; or when the Teſtator is kept from doing it by impor- 
tunate Requeſts and flattering Perſuaſions; in all theſe Caſes, and by theſe Means, the former 
Teſtament may become void. But if it appears that the Teſtator does not purpoſe to alter the 
Will when he is let as aforeſaid, the Fear is a vain Fear, the Teſtator is prohibited at another 
Time, and not at the Time when he intends to alter the Will, but he has ſundry Opportunities 

after that Time to do it, and does it not, or he is drawn only by the fair Speeches of a Wife or 
Friend, or by the Weeping, or other Trouble ariſing from the Grief of the Legatary or Ex- 
ecutor for the Teſtator's Sickneſs only he is diſturbed ; in theſe Caſes perhaps it may not be 
void. And where it is void by the Prohibition of a Legatary only, it is void for ſo much as 


concerns him only, and not for the reſt of the Will, Swinb. Part 4. F. 18. 


(E) By 
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Fraudutent and void Deeds and — 


(E) By bio another of the ſame Date. 


| A Good Will may become void by making another of the ſame Date; for if two > Wills 


be found after the Death of the Teſtator, and it cannot be diſcerned or proved which 
was made former or latter ; the one overthrows the other, and both are void, except they 
be both to the ſame Purpoſe, or one of them be made in Favour to Wife and Children, Sc. 
and the other to Strangers. And yet in the firſt Caſe alſo the Teſtator, by Declaration of his 
Mind, which of them he will have to take Effect, may make either of them good. Swinb, | 


Part 7.F. 11. Perk, $ 479. 


(F) By the Duckeration cf the Teftator, 


Good Will may be made rok by the Declaration of the Teſtator* 8 Mind; 5 as if a Man 

has two Wills lying by him, the one made after the other, and they are both ſhewed 
or delivered to the Teſtator when he lies ſick, and he by Word or Sign declares that he will 
have the former to ſtand ; this Declaration revokes the latter, and affirms the former. And 
where a Man would revoke a Will for any of theſe Cauſes, he muſt preſently after the Death 
of the Teſtator put in a Caveat or Exception in the Court where the Will is to be proved, 
and thereupon proceed to queſtion it, or by a Prohibition in ſome Cafes he may ſtay the — | 


bate in the Spiritual Court. 
SECT. vill. 


Where and by what Means a Feoffment, Gift, Grant, Leaſe, &c. or the Eflate there- 
made being void or vordable at the firſt, &c. may become good by Matter ex _ 
2. = 


Deed of a Feoffment, Ec. in fs Caſes is | helped, and a Fault therein cured by 
making of Livery of Seiſin. But an Attornment will not help the Grant of a Rever- 
ſion, &c. for it is a Maxim in Law, That Attornment cannot make à void Grant good. 
If a Tenant in Tail makes a Leaſe for Life or Years of Land, and this Leafe is voidable, 
and after the Tenant in Tail ſuffers a common Recovery of the Land to whomſoever it be; 
by this the Leaſe is affirmed and made good during the Term, as well againſt the Iſſues and 


Heirs by the Intail, as againſt him in Reverſion or Remainder. And ſo it is of a Charge of 


Rent upon the Land. And if Tenant in Tail makes a Leaſe of Land, or charges it, and 


after levies a Fine of the Land to a Stranger; by this the Leaſe or Charge i is become good 


againſt the Iſſue in Tail alſo, Co. Capel's Caſe. Dyer 373. Co. 48, 56. 

If Tenant in Tail makes a Leaſe for forty Years, rendring Rent, and dies, and his Iſſue 
leaſes to another by Indenture for twenty-one Years, rendring Rent, to begin after the Expi- 
ration, Forfeiture or Surrender of the firſt Leaſe ; it is ſaid this confirms the firſt Leaſe : Sed 
quere. So held in Scaccario, Hil. 16 Jac. 

Acceptance of Rent reſerved on a Leaſe for Life or Years, which is voidable only, and 
not void, may make the Leaſe good. 

AF eoffimbne, Gift, Sc. that is made by Dureſs or Menace, and therefore voidable, may 5 
by another Deed of Defeaſance afterwards made between the ſame Parties become good. Bro. 
Defeaſance 17. | 

Alſo Grants, Leaſes, and the Eſtates thereby made that are not good, may be made good 
and perfected by Releaſe or Confirmation. For which ſee Releaſe and Confirmation, 

Although a Deed appeared to be cancelled, it was decreed to be a good Deed, and that 
the Cancelling ſhould not deveſt the Eſtate out of Truſtees, Sc. And in the Lady Hudſon's 
Caſe, where the Father having taken Diſpleaſure at his Son, made an additional Deed of 
Jointure on his Wife, but kept it in his Power, and being afterwards reconciled to his Son, 
cancelled the additional Jointure; yet the Wife after his Deceaſe having found the cancelled 
Deed, recovered by Virtue of it. So where two Settlements were made of an Eſtate, and the 
former was never publiſhed, but found amongſt waſte Papers; the Parties claiming by the 
ſecond Deed could not be relieved 1 the firſt Settlement. Clavering's Cale, 2 Vern. 47 3 


476. 2 Ch. Rep. 100. b 
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Mere a Will void or woidable in its Inception may become good by ſome Matter or As- 
| 5.5... cedent ex poſt facto,” or nee 5 SID 
F a Feme Covert without her Huſband's Leave makes a Will of her Huſband's Goods, 

1 and the Huſband after her Death conni ves at the Probate, and delivers the Goods accord- 
ingly, hereby the Will of the Wife is become good; but if an Infant or mad Man makes a 
Will in the Time of his Infancy or Madneſs, and after the Infant or mad Man becomes of 

full Age, or ſober, before his Death; theſe Wills are void. And yet if the Infant at his full 
Age, or the mad Man when he is ſober, makes a Publication of this Will, it may perhaps 
be good. Perk. F. 501. Co. 99. 2 Co. 55. 8 | | 5 

It a Man makes a former and a latter Will, and by the latter the former is revoked, and 
after the Teſtator declares himſelf that the former ſhall ſtand; by this the former that was 
void before, is now become good again. And yet if a Man makes a Will that is void, and 
it be proved after his Death, this Probate will not make it good, but it remains void as it 
was before. If a Feme Sole makes a Will, and then takes a Huſband, whereby the Will is 
countermanded, and ſo become void; if her Huſband dies, ſo that ſhe become ſole again; 
this Accident will not make the Will good again, but it remains void ſtill ; but perhaps by 
a new Publication after ſhe becomes Sole, it may become good again. Perk. F$. 479. 4 Co. 
61. Plow. 344. | : 5 — | 


. SECT. x. 

| When and where a Deed may be good in Part, and void in Part; or good againſt one 
Perſon, and void againſt another, or not; or good for one Time, and void for an- 
other, | : 428 : | pes 


A8 to theſe Matters, obſerve theſe Differences: 5 | 
Firſt, When a Deed is void ab initio, and when it becomes void ex poſt fas. 

Secondly, When the Deed which is void in Part from the Beginning, is intire, and when 
in conſiſts of ſeveral Clauſes; and when it conſiſts of ſeveral Clauſes, when the ſeveral Clauſes 
are abſolnte and diſtinct; and when they are ſeveral, and yet the one has Dependancy upon 
the other: For if any of the Covenants of an Indenture, or the Conditions of an Obligation 
be againſt Law, or the reſt of the Covenants or Conditions be good and lawful; in this Caſe 
thoſe that are againſt Law, and the Deed as to that Part, are void ab initio, and the reſt of 
the Deed is good ad initio. So if three diſtinct Obligations are written upon a Piece of Parch- 
ment, and one of them only is read to the Obligor, and he being an illiterate Man ſeals and 
dclivers the Deed; in this Caſe this is a good Deed for that which was read, and void for the 
reſt ab initio. But if an Obligation be for 207. and it be read to the Obligor an Obligation 

of 205. this is void for the Whole 40 initio. 11 Co. 27. 14 H. 8. 27, 28, 29. 

If a Deed be read as containing the Grant or Gift of an Eſtate tail and Letter of an Attor- 
ney to give Livery of Seiſin, and in that Senſe the Party ſeals it; and in Truth it is a Feoff- 
ment and Conveyance of an Eſtate in Fee-ſimple ; in this Caſe, although the Letter of At- 
torney were truly read, yet becauſe it has the Dependance on the Eſtate, it is void for all. 
11 Co. 27. Kelw. 70. 5 | = 

If a Man be indebted to me 204. on a Contract, and 100. on an Obligation, and he pays 

me this 201. and J am to make a Releaſe for it, and the Intendment of the Releaſe is no 
more; and it is ſo read to me, being an illiterate Man; but in Truth it is a general Releaſe z 
in this Caſe it is good for ſo. much as it is intended and was declared, and void for the reſt. 

11 Co. 28. Fitz. Feeffments and Faits 57. 47 Ed. 3. 3. [| | 

If the Condition of an Obligation be altered by Raſure, &c. the Obligation alſo is there- 1 
by become void, becauſe the Condition and Obligation are one Deed ; but if the Raſure, Sc. | # | 
be in the Deſeaſance of an Obligation, this will not make the Obligation void. Dyer 27. | 

If a Deed contains divers diſtinct and abſolute Covenants, and any of theſe Covenants be 
altered by Addition, Interlineation, Raſure, or the like; by this Means the whole Deed, 
and not that Part only, is become void. 14 H. 8. 25, 26. 11 Co. 28. 

If there be divers Grantors, Obligors, &c. named in a Deed, and one of them only ſeals 
the D-ed; this is a good Deed as againſt him that ſeals it, and void as to all the reſt that do 
not ſeal it. 7 | 
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And if ſeveral enter into Covenants by a Deed ſeverally, and the Seal of one of them is 
broken from the Deed; in this Caſe the Deed is good ſtill as to all the reſt, but void as to 
him. But if an Obligation, or the Covenants of a Deed, be joint and not ſeveral, or joint 
and ſeveral, and the Seal of one of the Obligors or Covenantors is broken, or the Obliga- 


tion or Covenants be altered by Raſure, or the like, thereby the whole Deed is become void. 


5 Co. 23. 1 Co.-28.. 3 H. 7. 5. | 5 | | 

By a Power of Revocation or a Condition a Deed may be made void in Part, and continue 
in Force for another Part; and therefore it ſeems in the uſual Caſe where a Deed is made 
upon Condition that if ſuch a Thing be or be not done, that the Deed ſhall be void, or that 
theſe Prefents ſhall be void; that in theſe Caſes the whole Deed and all the Covenants there- 
in contained are void : But if the Frame of the Condition be, that upon ſuch a Thing to be 
or not to be done, it ſhall be lawful for the Feoffor, Leſſor, &c. to re-enter, or that the De- 
miſe ſhall be void without more Words; in theſe Caſes the Eſtate only, and thoſe Covenants _ 
that are incident thereunto, as for quiet enjoying, and the like, and the Deed as to that Part 
only, is void; and for other Covenants that are collateral, and have no Dependance upon 


the Eſtate, that the Deed remains in Force, and is good till; for a Man may grant two 
Acres upon Condition to re-enter upon one of them. If it be intended that the whole Deed 


ſhall be void, the beſt way is to uſe theſe Words, Then theſe Preſents and every Thing therein 
contained ſhall be utterly void. Co. 173. Dyer 127. 3 

A Feoffment may be good againſt ſome Perſons and void againft others, but cannot ceaſe 
and revive, and be good and void at ſeveral Times, as a Leaſe for Years, or a Grant of 
Rent, &c. may in many Caſes; for a Grant may be ſuſpended, and a Leaſe for Years may 
ceaſe and revive again; as if Tenant in Tail makes a Leaſe for Years, rendring 205. Rent, 
and after takes a Wife and dies without Iſſue, and he in Reverſion or Remainder endows his 
Wife (as he may); in this Caſe the Leaſe as againſt the Woman is revived, although it be 
void as to him in Reverſion or Remainder. | | 

So if Tenant in Tail makes a Leaſe for Years, and dies without Iſſue, his Wife enſeint 
with a Son, and he in Reverſion enters, and after the Son (being Heir to the Intail) is born; 
in this Cafe the Leafe which was before avoided by him in Reverſion, if it be ſuch a Leaſe 


as is warranted by the Statute, it is good againſt the Iſſue in Tail, and therefore is revived 


again. So if Tenant in Fee-ſimple takes a Wife, and then makes a Leaſe for Years and dies, 
and the Wife is endowed, ſhe ſhall avoid the Leaſe for her Eſtate, but after her Death the 
Leaſe will be in Force again. But if the Patron grants the next Avoidance, and after the 
Parſon, Patron and Ordinary, before the Statutes, had made a Leaſe of the Glebe for Years, 
and after the Parſon had died, and the Grantee of the next Avoidance had preſented a Clerk 
to the Church, who had been admitted, inſtituted and inducted, and had died within the 
Term, and the Patron had preſented a new Clerk to the Church, who had been admitted, 
inſtituted and inducted ; in this Caſe the Leaſe had not revived again, no more than if a 
Feme Covert levies a Fine alone, and the Huſband enters and avoids the Fine, the Eſtate. 
ſhall revive againſt the Wife after his Death, for it is avoided as to her alſo as well as to the 
Huſband by his Entry. Co. Lit. 46. 7 Co. 8. | | - | 


er It: 


In what Caſes a Man may avoid his own Grant, &c. or not, and at what Time. 


I F one Man grants to another an Office or Charge only, to which there is no Benefit or | 


Fee incident; in this Caſe he may avoid and determine his own Grant at his Pleaſure 
without any Cauſe given. But if there be any Fee or Profit incident to the Office, then he 
may not avoid the Grant of it, or put out the Officer without ſome Cauſe of Forfeiture; and 
if he does, the Grantee may have an Aſſiſe. And yet in this Caſe alſo he may put him out 
of the Office, although he may not deprive him of the Fee or Profit incident thereunto. 
Bro. Grant 103. YR | 

If one makes a Leaſe for Years of his Land rendring Rent, and after grants the Rent to 
J. S. and the Termor attorns, and after the Leſſor accepts of a Surrender of the Eſtate of 
the Termor; yet this does not avoid the Grant of the Rent, but the ſame ſhall continue ſtill. 
Bro. Grant 128. I. N oo 5 

If a Diſſeiſor grants a Rent, Common, or other Profit apprender out of the Land, and 
after the Diſſeiſce enters and infeoffs him of the Land; in this Caſe the Rent is avoided, and 
the Common is gone But if the Diſſeiſee releaſes the Diſſeiſor, in this Caſe he ſhall not 
avoid his own Grant. Lit. F. 477. | | | | 
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An Infant, and others diſabled, may impeach and avoid their own Grants in divers Caſes ; 
_ which ſee before in Grants. | ora on | 1 
Where a Feoffment, Gift, Grant or Leaſe, is voidable in ſome Caſes, it may be avoided 

by the Party himſelf that made it, and not by others although they be Privies; as Heirs, 
Exccutors or Adminiſtrators; and in ſome Caſes it is voidable by others, and not by the 
the Party himſelf and by others. And in ſome Caſes it is voidable only at ſome Times, and in 
ſome Caſes it is avoidable at all Times: As for Example, An Infant if he grants by Fine Infant. 
muſt avoid it during his Minority, if he lives to be of full Age; otherwiſe he himſelf or any 
other ſhall never avoid it. But if he grants by Deed, this may be avoided at any Time by 
himſelf, his Heirs, Executors or Adminiſtrators, or his Guardian in his Right, as the Caſe 
is. But a Lord by Eſcheat cannot avoid a voidable Eſtate made by his Tenant, being an 
Infant. And if a Woman Covert does any ſuch Act by Deed, it may be avoided by her Feme Covert. 
_ Huſband during the Coverture, or her Heirs, &c. that are Privies after her Death. And if | 
a Min De non ſane memorie does any ſuch Act, it may not be avoided by himſelf that is the De aon /ane 
Party denying it, but it may be avoided by his Heirs, Sc. that are Privies. And if Tenant ? e. 
in Tail makes a voidable Leaſe not warranted by the Statute, he may not avoid it himſelf, 5 5 
but his Iſſue may. And if a Corporation Spiritual, Sole or Aggregate, make Leaſes noet 
warranted by the Statutes, they may not avoid it themſelves, but their Succeſſors after their Corporations. 
Death, Tranſlation, or other Remotion, may avoid it; or if a Biſhop makes ſuch a voidable 

| Leaſe, the King when the Biſhoprick doth come into his Hands, may avoid it. Co. Lit. 78, 
45. 7 Co. 8. Dyer 337, 239. 


| e 
| Where Defects and Miftakes in Deeds may be ſupplied and amended, or not. 


A Defe& in a voluntary Conveyance generally, ſhall not be ſupplied in Chancery; but if 

| a Man voluntarily makes a Settlement as a Proviſion for his Children, and for their 

Maintenance, ſuch a voluntary Conveyance ſhall be made good in Equity. Vern. 40. 
Defective Deeds, Conveyances, Securities, &c. have been made good in Equity in divers 

Caſes, for which ſee 2 Vern. and 8, 9 Mod. Ca. in Law & Eg. 63, 68, 152, Ar. Ca. Eg. 
23 170. f ö f | 

5 4 Tete two Nephews, who were his Heirs at Law, by Conveyance executed in his 
Life- time, ſettled all his Lands to the Uſe of himſelf for Life, Remainder to his Iſſue, if he 

ſhould happen to have any, Remainder to his Nephews; but in the Enumeration of the Par- 


tticulars of the Lands a Miſtake was made; but the Conveyance being merely voluntary, 


the Court refuſed to amend it, but left the Land to deſcend equally between them. Vern. 

„ 38. | | GE N : : 
The reciting Part of a Deed is not a neceſſary Part either in Law or Equity; it may be Recitals, 
made Uſe of to explain a Doubt of the Meaning of the Parties, but hath no Effect or Opera- 
tion; and let a Deed be never ſo ill drawn, and the Miſtakes and Miſrecitals ever ſo many, 
yet if the Deeds were really executed by the Party, all this will not be a ſufficient Ground 

in Equity to ſet aſide this Deed, 3 Chan. Ca. 101, 118. | = 
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CHAP. VIII. 
General Rules fo the Expoſition of Deeds and Wills. 


O E C . 
Of Deeds. 
N the Conſtruction of Deeds it muſt be conſidered, | 
Deeds in Firſt, How a Deed in the Groſs ſhall be taken and enure. 
Groſs. And Secondly, How it ſhail be taken and expounded i in the ſeveral Parts and . 1 it. 


And as to the firſt, theſe Rules are to be known: 
1. If ſeveral join in a Deed, and ſome are able to make fuch a Deed, and ſome are not; 


— this ſhall be ſaid to be the Deed of thoſe alone who are able. And ſo e converſa, if a Deed be 
made to one that is uncapable, and to others that are capable; in this Caſe it ſhall enure only 
to him that is capable. Co. Lit. 302. Perk. $. 66. 

Tntent of the 2. It ſha!l enure as much as may be according to the apparent Intent of the Parties. Finch's | 

Parties. Law 58. 


A Deed that is intended and made only to one Purpoſe may enure to another; for if it 


Purpoſe and 3. 
Effect intend. Will not take Effect that way, it is intended it may take Effect another way. Vide Dyer 251: 
ed. 2 Co. 38. Co. Lit. 49. 

Where a Conveyance will not take Effect the way it was intended, there rather than it 


ſhould have no Effect, it ſhall paſs by another way than what the Partics deſigned. 10 Meg. 
Lucas 3 | 


And ſhall never be void where the Words may be e to ſome Intent. Plow, 
160. 6. 
Effect. 4. When a Deed is made it ſhall enure as it may, and ſo as it may have and take the 


moſt and beſt Effect that may be according to Reaſon. Vide Plow. 140, 59. Co. Lit. 302, 
In Conveyances we are to reſpect two Things, the Form and Effect of them; and in all 
Caſes where the Form and Effect cannot ſtand together, the Form ſhall be rejected, and the 


Effect ſhall ſtand. 2 Leon. Caſe 25. p. 17 | 
. When a Deed may enure to divers ae he to whom the Deed is made ſhall have 


Election. 
n. Election which way to take it, and he may take it chat way as ſhall be moſt for his Ad- 
vantage. Co. Lit. 301. Dyer 251. 
6. The Words of an Indenture are the Words of both Parties. Cro. Jac. 398. pl. 4. 


Words. 
| Lucas 47, 48. Though they are ſpoken as the Words of one Party, yet they are not his 


Words only, for he has the Conſent of the other Party to every one of theſe Words. Plow. 


1 
Bot not ſo in a Deed Poll, for they are only the Words of the Grantor, and ſhall be taken 
moſt Rirong]y againſt him. 1 Plow. 134. 4. 2 Rol. Abr. 65. Co. Lit. 146. 10 Med. 
Lucas 47. | 
Charge out 7. If one has divers Eſtates in Land, and he makes any Charge or Grant upon or out of 
of Eſtates, it; this ſhall Iſſue out of all his Eſtates. And if one has a Poſſeſſion and an antient Right, 
and grants a Rent- charge out of the Land, or makes a Leaſe of the Land; this ſhall Iſſue out 
of both the Eſtates, and it ſhall enure from him having ſeveral Eſtates, as it ſhall enure from 


ſeveral Perſons having the ſame Eſtates. Quando duo jura concurrant in una perſena aquum 


eſt acſi eſſent in diverſis. Vide Perk. F$. 592. 
Rent charge 8. If one that has a Rent- charge out of a Manor by Grant, reciting his Grant, grants the 


enures by Ex- ſame Rent to a Leſſee for Life of the Manor out of which the Rent iflues, to have and re- 
tinguiſhment ceive to him and his Heirs, and ſurrenders to him the Deed ; this ſha!l not enure to extin— 
or Grant. guiſh the Rent but by way of Grant, of which the Heir of the Leſſee for Life may take Ad- 
vantage, if he does not by granting away the Rent, purchaſing the Reverſion of the Manor, 
or making a Feoffment of the Manor, and thereby comm tting a Forfeiture, or by ſome ſuch 
like Means prejudice himſelf ; for by theſe Means the Rent will be extinct and determined. 

9. It hath been held, that the Conſtruction of Deeds is the Office of the Court, and that 
the Contents are not to be proved by — but only the Fact touching the Execution. 


3 Cb. Rep. 94. | | I 


Office of the 
Court, 


Secondly 


1 —— 


Ch. g. f. 1. Expoſition of Deeds and UWills. 877 


| Stcondly, For the Conſtruction i in the ſeveral Parts there are ſome Rules in general: mw * hs 
a t. 

„ . "THat che Conſtruction be favourable, and as near the Minds of the Parties as poſſible. — 
2. That it be reaſonable, and according to indifferent and reaſonable Underſtanding. 2 


3. Too much Regard is not to be had to the Nature and proper Diſtinction, Significa- 
tion and Acceptance of Words and Sentences, to prevent the ſimple Intentions of the Parties. 
4. That one Part of the Deed be conſtrued by and help to expound the other, and the Parts to be 

Parts are preſumed to agree with one another. compared, 

5. That the Conſtrudtion be ſuch as the whole Deed and every Part of it may take Effect 
to the Purpoſe as much as may be for which it was made. 

6. All the Words in the Deed are to be taken _ Rropgly againſt him who f peaks them, 82 of 
and in moſt Advantage to the other Party. Guy 
7. If. there be two Clauſes in a Dope ropugnane one to o another, the latter ſhall be rejected, Rejection of 


but on the contrary in Wills. | : : In 
7 2 : =D that which is n ſpoken be generally vaderſioody's unleſs it r be — by —— 
pecial ſubſequent Words. | | — To. 
| 9. That if Words ahi of a double Iten aud 5 one is with Law and the other Words with 
againſt it, it is to be taken in that Senſe which is agreeable to Law. Co. Lit. 42. a. 6. — not 


10. Whereſoe ver you once uſe the Words for your Pur poſe, you ſhall not uſe it for an- 

other Conſtruction. Lit. Rep. 28, 281. 

6 Things doubefully ſer down be applied to him to whom they a are properly be- 
longing. 

12. That ſuch Conſtructions be made of the Abbreviations as the Deed may not loſe its 


Force. 
For more concerning the Expoſition of Deeds, ſee the fixth Chapter, under the Name of each 


U ESE Dun 8 92 N fot Le... each __ of 4 Dus 
8 I 1 
— Rules for the Expoſition of N. ills. 


TY HEY muſt have ae Interpretation, and as near to the Mind and Intent of Intent of Te 


the Teſtator as may be, ſo that it be not repugnant to Law; as if Lands are deviſed ſtator. 
to one and his Heirs Female, they ſhall take by ſuch Deviſe. By whatever Words Lands 
will paſs in a Deed, they will paſs by the ſame Words in a Will, and the ſame Words that 
will make a Condition in a Deed will make the ſame in a Will. 
2. A Teſtator being inops confilii, there ought to be a Conſtruction made of his Words to 
anſwer his Intent as near as may be, appearing in other Parts of his Will. Latch 35, 96, 
42. T. Raym. 456. And not by any Averment. Latch 35, 36. 
3. The Words in a Will which difinherit an Heir muſt have an apparent Intent, and not 
be ambiguous and doubtful. Cro. Car. 269. 10 Mod. Lucas 520. 

4. The Law favours the Intent of the Deviſor, and will not ſuffer his Will to be void, if 

by - reaſonable Conſtruction it can be made good. 2 Will. 282. 
. If the Intent be not apparent out of the Words, then it muſt be expounded by the Com- 
| 3 Law. Latch 39, 40. | 
| 2 The Intent is to be conſtrued by the Words of the Will, and not by any Thing dehors; - 
| „ 

7. When any Chattels real or perſonal are given to an Executor by a Will, the Executor Election. 
has an Election given him by Law to have or take them in the Right of Legatee, or as Ex- 
cecutor. 

8. The Ordinary cannot refuſe a Probate to an Executor, bent he is an abſconding Per- Probate: 
ſon; for the Teſtator has truſted him; nor can he inſiſt on Security, for he has a Temporal 
Right, which he cannot ſue for before Probate. 1 Salk. 299. 

9. When a Deviſe of Goods or Chattels is well made, the Aſſent of the Executor is neceſ- Agent of Ex- 
ſary to the Perfection thereof; for till then the Legatee may not meddle with the Thing de- ecutor. 
viſed, but the Agreement of the Executor or Adminiſtrator is not neceſſary in a Deviſe of 
| Land; ; and if there be many Executors, the Aſſent of any one is ſufficient. 

10. A Perſon that may make a Teſtament, or deviſe his Goods and Chattels, may make Makiog an 
an Executor; and any Perſon that may be a Deviſce or E may be an Executor: But Executor. 

„ a 9 Y | | if 
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Expoſition of Deeds and Wills. 


Words, 


if : an Infant be made an Executor, he cannot meddle with the Admioiftration of as Geode 
till he be ſeventeen Years of Age. 
11. A Perſon Non compos cannot be an Eater nor Adminiſtrator; an Adminiſtrator be- 


comes Bankrupt, Adminiſtration may be revoked ; but Adminiſtration ſhall not be granted 


though the Executor becomes Bankrupt. 1 Salk. 36 & 39. 
12. In Wills the Judges ought to know the Intent of the ape by certain and ſenſible | 


Words, agreeable and conſonant to the Rules of Law. 1 Co. 35. 


13. The Words ina Will ought to have a favourable Cooltrotion, bacanfe. made fame 


times in extremis, inops conſilii, and ſhall be ſo marſhalled to make it good, that thoſe Words 
which are laſt ſhall be put firſt, 2 Plow. 540. ö. 541. 4. 546. 2. 


14. An expreſs Deviſe ſhall not be altered by doubtful Words. Hob. 65. Cro. Car: 


61, 52. 
5 Expreſs Words i in a Condidion | in a Will may amount to no more than a Limication. 


Mod. Rep. 86. 1 Vent. 200, 1 Brown. 65. 1 Kal. Abr. 412. Cro. Eliz. 204. Owen 


112. 2 Mod. 7. Lut. 80g. 3 Mod. 32. 


* more COncerbing the Expoſition of Wills, s je before AS: 6. $. 2 23: of wills and Te- : 


The END of the FIRST VoLUME. 


kd S -2 Ll hd has, ods 
7 1 
. & 7H » 


TO THE 


FIR S T VOLUME: 


: Batoz. Abatement, what. 
Who is an Abator. | 


burt the right Heir. :: 
Is what Time an Abator may be ſued. © 4 
Difference between Diſſeiſin and Abatement. 

| 9 1 109 


Ability. See Alen, Artificers, Attainder, Baron | 


and Feme, Baſtard, Corporations, Deaf and Dumb 
Perſons, Eccleſiaſtical Perſons, Feme Covert, Fe- 
tony, Fels de ſe, Ideots, Infants, King, Lunatics, 
_ Outlaws, Papiſts, Queen. ne an 


; Acquiſition, Of acquiring real Eſtates. 1 to 175 | 


Acquiſition, See Conveyance, Deſcent, Entry, 
Eſcbeat, Forfeitures and Loſſes in Civil Caſes, 
Preſcription, Purchaſe. 1 


Acquiſition. The different Ways of acquiring 
or conveying Perſonal Eſtates in particular. 113 
Of acquiring or conveying Perſonal Eſtates by 
Act in Law, by Act of the Party, or by a 


mixed Act. | l 
The Acquiſition of Property by Act in Law. 
5 T5 
By Succeſſion. | 113 
By Devolution. 25 e 
By Prerogative. | Ig 
By Cuſtom. | 115 
By Judgment. 113 
3 1 Sale in a Market overr. 1165 
The Acquiſition of Property by Act of the 
r | 5 116 
Sant. 55 be on 
By Contract. | = 
By Aſſigament. _ 116 


Page og | 


| | 4 
An Abator is lawful Owner againſt all Men | 


| 


Acquiſition, The Acquiſition of Property by a 


mixed Act, partly by Act of Law, and partly 
by Act of the Party. 5 Page 116 
Of acquiring or conveying Perſonal Eſtates by 


Gift. 116 
By Sale. 118 
By Marriage. 127 
By Executorſhip, 1 127 
By Adminiſtration and Diſtribution- 145 
By Lega. 152 
By Judgment and Execution. 159 
By Cuſtom. 160 


By Means of Forfeitures and Loſſes in' Civil 


Caſes. 161 


By Means of Forfeitures and Loſſes in Criminal 


Caſes. | 164 


Acquiſition. See Adminiſtralors, Cuſtom, Diftribu- 

tion, Executors, Execution, Forfeitures and Loſſes 
in Civil Caſes, Forfeitures and Loſſes in Criminal 
Caſes, Gift, Judgment, Legacies, Marriage, Sale. 


Adminiſtration, &c. Of acquiring Eſtates, Sc! 


by Adminiſtration and Diſtribution. 145 
Adminiſtration what, and who is an Adminiſtra- 
tor. 6 | 143, 788 
Kinds of Adminiſtrators, 3 £1514 YG 


By whom Adminiſtration may be granted. 145 


Power given to the Ordinary by Stat. 31 E. 3. 

i 7 : : # 2 a I45 
How the Law was before the Statute. 145 
What Alterations that Statute has made. 146 
To whom Adminiſtration may be granted. 146 


Letters ad colligendum Bona defuncłti. 147 

Adminiſtration de bonis non, Sc. 147 

| Adminiſtration cam teſtamento annex. 147 

Adminiſtrations darante minori elate. 47 
. e 
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Appꝛentices. 


Attainder. 


The T A B 1 E. 

Adminiſtration, &c. The Power oof an Admi- Artificers going © bevand Sea incapable of taking 
niſtrator durante minori ætate. Page 147 by Purchaſe. Page 36 
As to bringing Actions. 147 Exerciſing or teaching their Trades in Foreign 
Selling the Goods. 147 Parts, incurs a Forfeiture of Lands, Sc. 115 
Granting Leaſes. 147] Cannot be an Executor. 3129 
Adminiſtration durante abſentia extra regnum. 147 Nor a Legatee. "252 
Adminiſtration pendente lite. 147 | 
Where Adminiſtration does not ceaſe. 147 |Aﬀets, What ſhall be Aſſets. 137 


The Intereſt of an Adminiſtrator in the Goods, 

Sc. of the Inteſtate. . 148 
The Power of an Adminiſtrator. 148 
The Office and Duty of an Adminiſtrator ; — 


therein how, to whom, and of what Diſtri- 
148 
148 | 


bution is to be made. 
Diſtribution how to be made. 
Of bringing into Hotchpot according to the 
Statute of Diſtribution, where Proviſion has 
already been made for ſome of the Children. 


149 


Eſtates pur auter vie. | 152 
Eſtates in London and the Province of York. 1 52 


Of the Adminiſtrator's accounting. 


Covenant. 378 


Where Adminiſtrators are bound by. the Cove- | 
381, 382 


nant of the Inteſtate. 


Agreements. What ſhall be ſaid an Agreement, 
| attainder. Whether any may be Heir to a Man 


and what Agreement amounts to a Covenant. 


353 
Where Agreement has a mutual Remedy. 3 53 


Where a Recital amounts to an Agreement. 353 | 


Agreement of the Leſſee, and Covenant of the 


Leſſor. 353 
Agreement of him to hom a Deed is made 


how neceſſary. 
Agreement of a Surrenderee to the Surrender. 


| 746 
Aliens. Whether capable of taking by Dae 
| EE T2 43 
By Purchaſe. 46 | 


Perſons naturalized or made Denizens when in- 
capable to take Grants. 56 
An Alien may be an Executor: 129 


Whether an Alien may make a Feoffment. 493 


Of a Recovery ſuffered by an Alien. 609 
Of a Grant by an Alien. 662 

Whether an Alien may be a Grantee. 664 

May make a Will. | 791 


Amendments of Errors in a Common ee? = 
20 


Antient Demelne. of a Recovery ſuffered of 
Lands in Antient Demeſne. 612 


Appꝛentices. Covenants concerning Apprentices. 


— 

Action by an Apprentice. 447 

Covenant againſt an Apprentice, and thoſe 

bound with him. 448 
Againſt Executors of the Maſter. 


152 
Where Adminiſtrators ſhall have an Action of 


456 


449 


Allignee, Where an AM ignee ſhall be intitle to 
an Action of Covenant. 378, 3709 
Where the Aſſignee ſhall be liable to an Action ä 

of Covenant. | 381, 382, 383 
How far an Aſſignee | is chargeable with Rear, 17 55 


Sc. | 726 
Alignment. How a Term may be aigned by a 
Truſtee who was never in Poſſeſſion. _ 14 


Covenant that the Leſſee ſhall not aſſign. 431 
Aſſignment ws the Aſſignor and Aſſignee 
Who. 724 
Things requiſite in an Aſſignment. 724 
Of what an Aſſignment may be made or not. 
| bg 
How far a Grantor or Grantee, Leſſee ML 6c 
_ Aſſigns, are chargeable before or after an Af- 
ſignment made, with the Rent, Oe... 726 


convicted of Treaſon or Felony. 43 
How far a Perſon convicted of Treaſon or Fe- 
lony may purchaſe. 46 
Lands of Perſons attainted of Treaſon or Felony 
ſhall eſcheat. 73, 76, 77 
Of ſeizing Goods and Chattels of Felons. 78 
Of Forfeiture by Attainder of High Treaſon. 
110 


When the king hall be veſted of the . Bs 


Sc. forfeited. £5" IO 
Of Forfeiture by Attainder of Miſpriſion of 

Treafon. 110 
Of Forfeiture by Attainder of Petit Treaſon or 


Felony. 110 
Standing mute. 110 
Challenging Jurors. ——_ 
How the F orfeiture differs Has High Treaſon. 
| 110 

Of Gaeelkind Lands. [See Gavelkind.] 111 


When the Lands ſhall be veſted in the King. - = 


112 


Ol ſeizing Goods before Seiten. 112 


| Forfeiture at the King's Will upon Statute. 112 


Of Forfeiture in Caſe of a Felo de ſe. 113 
Of Forfeiture by Attainder of Manſlaughter. 113 
Of Attainder by Outlawry, Sc. 112 
Of a Præmunire. 114 
A Perſon attainted may not make an Executor. 

128 


129 


ol 


* 


But may be an Executor. 

Whether he may give, grant, Ce. 

Whether an attainted Perſon may make a 8 
ment. 8 


The 


Bankrupts. : T ABLE. Baron, &c. 
Attainder. Of a Recovery e by one at- | Bankrupts. Appointment of Aſſignees. Page 9g 
_. tainted... - | Page 6094 How far the Statutes relating to Bankrupts ex- 

To a Perſon atteinied, | 664. tend. | 99 
Whether a Felon _ make a Will. 75791 Entring Proceeding on Record. 100 
Dis poſal of Perſonal Eſtate. 100 

attomey. Who may be an Attorney to make | | | | 
- _ Livery of Seiſin. 5 EE” Bargain, &c. A Bargain and Sale what. 650 
5 | | Kinds of Bargains and Sales, viz. of Lands or 
Artoyment, „ EE 677. \ Goods. 651 
The Kinds of Attornment. 678 The Effect of a Bargain and Sale. 651 
The Effect of Attornment. 678 | Who may make a Bargain and Sale, or not. 

In what Caſes the Attornment of Tenants is ne- - 1 

ceſſary or not, and void or not. 678 To whom a Bargain and Sale may be made, or 
By whom an Attornment may and muſt be not. 632 

made or not. 679 Of what Things a Bargain and Sale may be, or 

To whom an Attornment may and muſt be not. 652 
made or not. 679 By what Deed a Bargain and Sale of Land may 
At what Time an Attornment muſt be made. 680 be made. 1 6 


| How to make and Attorament, and what ſhall 


| Eftate deveſted by Bankruptcy. 


| 93 
Who may be a Bankrupt, and what Acts wake | 


a Bankrupt. 92 
How Lands, Tenements and: Hereditaments | 
may be forfeited and loſt by nnn 95 
Sale of Bankrupts Lands, Cc. 96 
Copy hold Eſtate. 96 


Commiſſioners to account to the Bankrupt. 96 


Sale of Goods, Chattels and Debts, &c. 96 
Lands or Goods purchaſed, deſcending or co- 
ming to a Bankrupt after Bankruptcy, and 
before Debts paid. - | 97 
Lands conveyed before Bankruptcy. 
Lands conveyed to others, or Debts ranks 
in other Mens Names. 5 97 
Of Debts due to the Bankrupt. 3 
Ho the Bankrupt's Lands and Goods ſhall b 
divided notwithſtanding Judgment, Of: 
Sale of Lands intailed. | 
- And of mortgaged Lands. . = 
_ Fraudulent Sales, and the Bankrupt's s continu- 


ing in Poſſeſſion, 99 | 


© OKs. 


be ſaid a good Attornment or not. 680 | 
Attornment for Part of the Grant good for the 
Whole e 
Attornment to one good to others. 681 
by one good for others. 681 
Wbo ſhall be compelled to attorn or not, and 
„ 681 
How an Attornment ſhall enure and be taken. 
How an Attornment ſhall relate. 682 
Of Attornment upon a Fine. 586 
5 Whether Attornment is neceſſary in a Bargain 
and Sale of Land. „ — 6833 
-Sdiriment, Of Averment of Uſes, or the Proof 
of Uſes oth Witneſſes. = | _ 640 
— purchaſe from a Bankrupt not 
| ro be impeached unleſs a Commiſſion ſued 
out within five Years, &c. e 


0 


vVenant. | 5: 479 
Where the Huſband ſhall have Covenant in the 
Right of the Wife, 379 
Where the Huſband and Wife are bound by a 
Covenant. 384 
Of a Feoffment made by "ER and Feme. 494 
Of a Fine by Baron and Feme. RE, 543 
EEE 2871s e 


By what Words a Deed of Bargain and Sale of 


Land may be made. 652 


What Conſideration is requiſite in a Bargain and 


Sale of Land. 652 


Whether Livery or ec is neceſſary to 


a Bargain and Sale of Land. 65 


3 
Of inrolling a Bargain and Sale of Land in the 


Courts at Weſtminſter, or before the Cuſtos 
Rotulorum, c. 654 


What is to be paid for Inrolment. 6 


55 
Where the Inrolment is to be kept for Inſpec- 
tion. 655 
How to inrol Deeds in the King's Bench. 655 
Of inrolling Bargains and Sales in Lancaſhire, 


Cheſhire and Durham. | 655 
In Yorkſhire. 656 
What Deed ſhall enure as, and. be deemed a 

Bargain and Sale, or not. 656 
How a Bargain and Sale mall be taken. 656 
Of Lands. | 656 
Of Goods. 8 656 


How and to what Purpoſes a Deed of Barge 
and Sale of Lands, aad the Inrolment there= 


upon, ſhall relate. | 657 
Of Goods and Chattels. 658 
Baron, Sc. Where by Marriage the Perſonal 


Eſtate of the Feme is veſted in the n 


5 127 
Grants, Cc. by both Huſband and Wife to 


others. | 167 
Or one of them to others; =p :-,23- my 
The Huſband alone. 169 
The Wife or other Woman alone. 173 


By Huſband and Wife to one another. 174 


| Where the Huſband and Wife, or the Survivor 


of them, ſhall be intitled to an Action of Co- 
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2 Colluſion. | The 


TABLE. 


Common Recovery. 


Baron, &c. Fine acknowledged by a Feme 
Sole, who marries before the Day in Bank, 


Page 545 | 


good. 
Of Fines by or to Huſband and Wife, or one of 


them. 559 
By the Baron of the Feme's Lands. 559 
Of his own Lands. 559 


By Baron and Feme, n in ſpecial Tail, 


560 | 


By a Feme Covert alone. 560 
Wife within Age. 561 
How the Act of the Huſband ſhall bind The” 
Wife. — 361 
Of a Recovery fuffered by Baron and Ps. 
598, 600, 608 
Of a Leaſe by Baron and Feme. 68 
What Leaſes (or other Acts) may be made (or 
done) by the Huſband, with the Lands he has 
in Fee · ſimple or Fee- tail, in the Right of his 
Wife, or jointly with ber ; and what Leaſes 
made by him of fuch Lands are good, or not, 


and how. 


Baſtard, Baſtard cannot be Heir. 
Where the Entry of a Baſtard and his dying ſri 


ſed ſhall bar the Mulier, Sc. 41, 421045 
Baſtardy a Cauſe of Eſcheat. 73 
A Baſtard may give and grant. 663 


Bilhops, See Ecclefiaftical Per ons, 
Bonds. See Obligations. 
Borough. &c, The Cuſtom of "mags Engl 1. 


—— Of cancelling a Deed. 5 | 
Of cancelling a Will, 811 


Ceſtuy que Uſe, and Ceſtuy que Trutt. 0 | 


ſtuy que Uſe who. 623 
Of a Feoffment made by Cęſtuy que Uſe 


Of a Recovery ſuffered by Ceſtuy que Truft. POT, 
Chancery. How a Fine levied in Purſuance of 4 


Decree in Chancery works. 378 
Chancery, See Equity. | 
Charitable Ales. Deſcription of 636 


Claim what, and the different Kinds of Claim, 


404 | 


84 , 


688 | 


Who may ſuffer a Common Recovery. 


27 


579 

Of Nonclaim. 380 
The Time of Claim. 581 
Where there is no Need of Claim. 584 
Of avoiding a Fine by Claim. 592 
Codicil what. 789 
The Nature and Effect of a Codicil, 789 


| Coſluſion, Of Deeds made or concealed by Col-| 7 


luſion. 803 


Common Recovery what, and how a 8 
| Recovery differs from other Recoveries. Page | 
594 


The Nature and fictitious Formality in fulters 


Of the Origin of Common Recoveries. 


ing Common Recoveries, | 595. 
Recovery in Value or pro rata, what. 596 
The Uſe and Operation of Common Recove-- 


ries. 597 

What is the Reaſon that Common Recoveries 
are a Bar. 598 
| Who is bound and barred by a Common Re- 
cCovery. 598 
Of the Parties in Common Recoveries in gene- 
1 7 | 602 
Of the Demandant. 602 
Of the Tenant. | 
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Where a Common 1 mall be valid, | 
though no Conveyance of the Freehold from 
| the Tenant for Life. 604 
Of the Vouchee. | 605 
Of the Uſe of Vouchers, and the Intent of Re- 

coveries with ſingle, double, treble, Sc. 
Vouchers. 6086 
Of the due Order and Form required i in Com- 
mon Recoveries. 60 
How the Writ of Entry muſt be brought. 606 
The Form of a Recovery wich ſingle, double or 
treble Voucher. 606 
607 
Of what Things a Writ of Entry may be 
brought, i. e. of what a Common Recovery 
may be ſuffered, 610 


Of what Things a Writ of Entry does not lie. 


612 
Rules to be obſerved in placing Particulars i in a 
Writ of Entry. 612 


How to ſuffer Common Recoveries. 613 
Of ſuffering a Recovery by the Parties in open 


Court. 613. 

Of ſuffering a Recovery when the Parties ap- 

pear by Attorney. 615 

| By Warrant before a Judge. 615 

By Dedimus Poteſtatem. 615 

How to ſue out a Dedimus. 615 
How to ſue out a Writ of Entry. & 7 7-08 


How to ſue out the Writs of Summons and 
Seiſin. 616 
Of paſſing the Writ of Entry, and of returning 
it and the Summons. 3 
The Rule for the Payment of Money in the 
Alienation Office. 616 
Of drawing Recoveries, and entring the Sum- 
mons, Mittimus, Tranſcript and Recovery oa 
the Rolls. 617 
Of exemplifying the Recovery, examining, 

_ __ docketting, ſigning and ſealing it, Sc. 617 
of Execution after Recovery, and the Eſtate 
the Recoveror has by the Recovery. 618 
The Remedy of Recoverors againſt Leſſees for 

| Rents, Services and Waſte, 618 
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Common Recoveries. Of Evidence allowed 
in Common Recoveries, in what Time to be 
diſputed or deemed valid, and of its Validity 
as to the Time of making the Tenant to the 


Præci pe. Page 618 
Of avoiding Recoveries. 619 
Of Errors in Common Recoveries, and in what 

_ Caſes they may be amended. 620 
| of Miſtakes in naming the Parties. 620 
In naming the Particulars of the Land, Sc. 621 
As to the Place where the Lands lie. 621 
In the Writ of Entry. | ©. = OST 
As to the Appearance. | 621 
As to the Warrant of Attorney. 622 
As to the Writ of Seiſin. 5 622 


As to the Death or Non-age of the Parties, 622| 


Condition what, and how it differs from a Li- 


mitation. 260 
The ſeveral Kinds of Conditions. 261 
Expreſs, Implied. 261 
Precedent, Subſequent. | e 
Affirmative, Negative. 261 
Collateral, Inherent. a 261 
Reſtrictive, Compulſory. _ 261 
Single, Copulative, Diqjunctive. 261 
Void and voidable. 2611 


To enlarge, deſtroy or clog an Eſtate. 26 1 
The Nature of a Condition expreſſed, and of a 


L Limitation. | 262 | 
What ſhall be ſaid a Condition in Law, and. 
when an Eſtate ſhall be ſubject to ſuch a Con- 


dition. 263 
Upon what Act a Condition may be created 
2 
Where the Cauſe or Conſideration of the Grin 
will make a Condition. 263 
What may be made upon Condition, and to 
what Things Conditions may be annexed, or 


not. 264 


How and by what Deed a Condition may be 
created and annexed. _ 264 
To what Things a Condition ſhall extend. 266 
| Incidents that Conditions to create an Eſtate 


dougnht to have. 266 
To what Perſons a Condition may be om 
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| When a Perſon to whom a Condition is not cer- 
tainly deſigned, the Law ſhall ſay who it 


ſhall be. 267 
Of the Manner, Form and Order of making a 
Condition. | 267 


Ar what Time a Condition may be created. 268 
Where placed in a Deed, and by what Words 


expreſſed and created, 8 268 
Words in Covenants. N 
Improper Words. 273 

What ſhall be ſaid a Condition precedent, and 
wWuhat a Condition ſubſequent. 273 
Of Conditions copulative and disjunctive. 275 | 
Of Conditions to enlarge Eſtates. —_ 
Of Conditions to abridge Eſtates. 276 


, Of che Matter ow Subſtance of a Condition, 2 009 
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Alienations. | Page 276 
Conditions againſt Law. 278 
Conditions impoſſible. 278 


Of Conditions relating to Aſfgnees by Nomi- 
nation. 


What Perſons ſhall be bound by a Condition. 55 
Who ſhall be bound by a Condition as Aſſignee. 


280. 
Of Conditions to perform Covenants, 280 
Of Conditions to ſave harmleſs. 4291 


What Perſons may perform a Condition. 282 
Of Conditions where ſomething is to be done 
before Breach or Performance of them. 283 


By Demand, Sc. 283 
By Notice. 8 284 
Before Notice. 289 


Who are diſabled to perform Conditions. 289 


To whom a Condition may be performed. 290 


At what Time a Condition ſhall be prrenmed 


where a Time is limited, 291 
Upon Requelt. 291 
When the Act is to be done between the Par- 
ties themſelves. 292 
To make an Eſtate. 292 
To pay Money. 292 
By and to whom Money ſhall be paid upon a 
Condition. 292 
To tender Money. 293 
To re-enfeoff. | 293 
At what Time a Condition is to be performed 
where no Time is limited. 293 
Preſently. 293 
Within convenient Time. 293 
Not before Requeſt. 294 
Upon Requeſt. | 295 
Notice. 296 
During the Lives of the e 296 
To the Obligor, Feoffor, C. 297 
To a Stranger. 297 
To a Stranger and the Obligor, Qc. 297 
Of performing Conditions where a Place is li- 
mited. 297 
At what Place a Condition muſt be performed 
where no Place is limited. 298 
Conditions to perform Covenants. 298 
Where the Perſon to whom the Condition is to 
be performed muſt be fought. 298 
How a Condition ſhall be performed. 299 
As to the Intent, 299 
In Reſpect of the Parties. 299 
Conditions precedent and ſubſequent. 300 
Where divers Things are to be performed in 
the Conjunctive or Disjunctive. 08 
Tender. 301 
Pro concilio impendendo. 301 
To make a Leaſe. 303 
To purchaſe Lands. | 393 
To pay Money. 2303 
Tender. | | | 303 
Acceptance. 303 
To get the good Will of F. s. 303 
70 ſave harmleſs. 304. 
Con- 
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void, and what not. 


319] 
The Effect of a Condition impoſſible after the 


making thereof. 320 
What Condition ſhall be ſaid to be repugnant. 
320 
' Intent of the Panies| .320 
' Repugnant to the Eſtate. | 2 
Repugunant to the Grant. 32 
What Condition ſhall be ſaid aid Law, — 
what ſhall be void, et e contra. 
The Effect of a Condition againſt Law. 323 
What Act ſhall be a Breach of a Condition. 324 


Breach of a Condition in Deed. 324 

Not to Alien. 324 
Not to ſuffer a Woman with Child in the Houſe. 
| 324 

Not to do Waſte. 324 
Not to ſell without the Leſſor's having the Firſt 
Offer. 325 
To make an Eſtate. 325 
To employ the Profits in charitable Uſes. 325 
The re-enfeoff. | 325 
To make an Eſtate. 325 


To ſuffer one to take his Goods. 325 


To luffer one to come into the Houſe. 326 
To pay a yearly Sum. | 326 
Not to moleſt a Copyholder. 326 
'To pay Rent. 326 
Not to diſturb. 326 


Not to be outlawed. 
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In what Caſes a collateral Thing is a Satisfaction] To create an Eſtate, 327 
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311 To enfeoff. 328 
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Act of the Parties. 313 To pay Money. | 328 
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Act of the Obligee. | 314 | To make a Leaſe. - | 328 
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Where want of Notice will excuſe. 315 In Reſpect of Place. 329 
Where Abſence ſhall excuſe. 316 To pay Money. | | 379 
Act of a Stranger. 316 To enteoff. : 1 
Act of the Law. 317 To acknowledge Satisfaction on a Judgmenr. 
What Things will diſpenſe with a Condition. 329 
317 | Topay Rent. | 329 
Acts of him that will have the Advantage. 317 To deliver Corn or Wood. 329 
Who may diſpenſe with a Condition. 318| In Reſpect of other Matters. 329 
A Stranger. . To pay Money. _ 330 
In what Caſes the Diſpenſation or Extinguiſh· To make an Eſtate. 330 
ment of Part of a Condition ſhall be of the! To cleanſe Ditches. 330 
Whole. 318 | To dwelt in a Houſe. 330 
What will deſtroy a Condition, and what not. | Annuity. 320 
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Acts by the Reſerver. 319 | Not to diſturb the Leſſor in taking Wood. 330 
Acts in Law. f 319 To pay Rent. 330 
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How a Covenant differs from a Condition. 350 
What Words amount to a Covenant, and not 
to a Condition, or to a Condition, and not to 
a Covenant. | 367 
Covenant on the Part of the Leſſor, and not a 
Condition. 367 
Covenants in a firſt Leaſe, and Conditions in a 


ſecond. 367 
Where a Covenant is a Condition to defeat the 
Eſtate. | 368 
Paying and Performing. 2368 


Where the Word paying amounts to a Condi- : 
tion, and where not. | = ao 
What Words amount to a Condition, and not 

to a Covenant. | 368 


A Condition though the Words ſound in Cove- 


nant, 368 
Where a Proviſo ſhall not make a Condition. 


Where a Proviſo can have no Effect as a Con- 


dition, but is by way of Agreement. 369 
Where a Proviſo makes a Covenant and a Con- 


dition alſo. 369 
Where a Proviſo amounts to a Condition or a 
Covenant. | 369 


Provided alſo, and it is covenanted, granted and 
agreed; where it is a Covenants and where a 
Condition, 369 
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lIaſenſible and incertain. 770 The — and Operation of a Confirmation in 
nant. „„ 770 enera T 

Nth | : 5 2 Kinds of Confirmations. ih 


How an Obligation with a Condition, or the | 


Condition ot an Obligation, ſhall be conſtrued, 
and how it. muſt and ought to be pertormed. 


771 | 
| With Reſpect to the Perſons that are to do the 


Thing. 772 

With Reſpet to the Time of doing the Thing. 
772 

With Reſpect to the Place where the Thing is 

to be done. 773 
In Reſpect of the Thing rſelf to be done. 774 

To perform Covenants. Bo 
To make a Feoffment, Leaſe, &c. | 774 | 


To make a Releaſe or other Aſſurance, 774 


To pay Money or Rent. — 7 

To warranc Land, and for r quiet Enjoy ment. 
— 

To prove a Tbing. | 774 

To ſuffer a Wite to make a Will. 775 


In Reſpect of the Manner and Order of doing | 
the Thing, Sc. | | 775 | 


Conditions impoſſible. | 77 
When the Condition of an Obligation ſhall be 


ſaid ro be performed, and the Obligation | 


ſaved or fatisfied, or not. 776 
To make à Feoffment. | 776 
To make an Eſtate. | 1 
To make further Aſſurance. 777 
Io fave harmleſs. 5 777 
— grant 4 Rent, or to procure it to be granted. 
777 
To pay Money. | 778 
To ſtand to an Award. 779 
To ſhew a Releaſe. 779 
For quiet Enjoyment. 779 
To make a Bond. | 779 
To marry a Woman. 779 
For quiet Poſſeſſion. 


| 779 
When the Condition of an Obligation ſhall be 
ſaid to be broken, and the : Obligation forfeit- 


ed, or not. 779 
To make 2 Feoffment. | 780 
To make a Leaſe. 5 780 
To make an Eſtate. 780 

To make further Aſſurance. 780 
To fave harmleſs. 780 
To pay Money. 781 
To pay Rent. ook, 781 

For quiet Enjoy ment. | 781 | 
To ſtand to an Award, 781 
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Of a Confirmation confirming or altering the 
Quality of the Eftate of him to whom it is 


made. 718 

Of a Confirmation diminiſhing or abridging 
Services, Sc. 721 

| How to make a Deed of Confi mation. 721 


Where the Confirmation of ſome Perſons is 
net dful to perfect the Grant of others, or not, 
and how it may be done. 722 

Where a Confirmation may be good for Part of 
the Eſtate, or Part of the Thing, or not. 722 


how it ſhall enure, and be conſtrued or taken. 


1 723 
Conſideration of a Deed what. 239 


496 
Of the Conſideration of an Uſe, and what ſhall 
be a ſufficient Conſideration to raiſe or alter 


an Uſe, or not. 631 
Of the Cool: deration in Covenants to fland 
ſeiſed to Uſes. 648 


What Conſideration is requiſite in a Bargain and 
Sale of Lands. | 652 
Of the Conſideration in a Deed of Bargain og 

Sale of Goods and Chattels, 65 
Of a Grant's becoming void by the Conſidera- 


tion failing. 807 
Of the Conſideration i in a Leaſe (or Bargain and 
Sale) for a Year. 715 


Of a Conſideration of a Releaſe thereupon. 716 


Continual Claim prevents a Deſcent from ta- 


king away an Entry. 40 
Continual Claim what. 40 
Where to be made. 40 
How. | 40 
When. | pM 


Who may make it. 
another. 41 


Convepancing what. 1 
Definition of Conveyancing. 1 
Derivation and Definition of the Name, I 
What Eſtates or Things may be conveyed. I 
As to Eſtates of Inheritance. 1 
As to Eſtates leſs than Inheritance. 2 
By whom and to whom Eſtatcs may be4 * 

ve yed. 


The Force and Virtue of a Confirmation, and 


What Conſideration is neceſſary to a Feofſment. 


In what Caſe Claim made * one ſhall ſerve for | 
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Conveyancing. The different Ways and Means 
whereby Properties in Eſtates may be acquired 


or conveyed in general. e 3 
By Act of Law. 3 
By Means of the Party. 3 
By a mixed Act. 3 


Of the different Ways of acquiring or convey- 
ing Real Eſtates in particular, and of claim- 


ing Titles thereto. 


3 
Convepancing. See Deſcent, Entry, Eſcheot, Oc- 
cupancy, Preſcription, Purchaſe. 
As to Perſonal Eſtates. See Acquiſition. 


Copatceners, Of a Feoffment made by a Co: 


parcener. 495 
Of a Leaſe by Coparceners. 683 


Copyholds. An Eſtate · tail may be of a Copy hold 


by the Cuſtom co-operating with the Statute. 31 
A Copyholder may alledge a Cuſtom, but can- 
not preſcribe againſt his Lord. 


72 
Of Forfeitures of Copyholds by Attainder of 


Treaſon or Felony. 297 
Whether a Copyholder can leaſe. 176 


Of a Recovery ſuffered of Copyhold Lands. 
611 


Coppozatfons. Whether a Corporation can con- 
tract, give or grant. 166, 176 
Of a Feoffment made by a Corporation. 494 
Of a Fine by or to a Corporation. 543, 544 
Whether a Corporation may grant. 664 


Of grants to a Corporation. 664 | 


Of a Corporation's avoiding their own Grant. 
815 


Whether they can be barred by a Fine, 573 


Covenant what, Covenantor and Covenantee | 


who. 350 
Cuſtom of Briſtol, conventio ore tenus facta, to 
be taken ſtrictly. | 
Where a Covenant terminates in itſelf, or to a 

preſent Act, no Covenant properly. 350 


How a Covenant differs from a Defeaſance, Con- 


dition, Warranty, or Exception, &c. 350 


Defeaſance and not a Covenant. 350 | 


Covenant guafi a Defeaſance. | 350 


Covenant in Nature of a Condition precedent. 
I 


Covenant and not Warranty, or Warranty and 


not Covenant, . 
Difference between a Leaſe and an Inheritance 

as to Words of Warranty. 351 
Covenant and not Exception. 351 
Covenant and a Grant alſo. 351 
Not a Covenant nor a Condition, but a Decla- 

ration explanatory. | 351 
Reſervation and not a Covenant. 351 
Rent and Reſervation, and not a Covenant. 351 
Covenant and not a Rent. 351 
Leaſe and not a Covenant. 352 
Rent and not a Sum in Groſs. 352 


Where a Recital amounts to a Covenant. 332 
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Covenants. A Covenant that doth not confi | 


with the Recital that leads and occaſions it, ſhall * 
not oblige. Page 352 


| Recital being conſidered. with the reſt of the 


Deed, is material. 352 


What ſhall be ſaid an Agreement, and what 


Agreement amounts to a Covenant. ne Toy 
Where Agreement has a mutual Remedy. 353 
Where a Recital amounts to an Agreement. 353 
Agreement of the Leſſce, and Covenant of the 

Leſſor. 353 
What amounts to a Covenant to levy a Fine. 


The Kinds of Covenants relative to their 5 


In Deed or in Law. | ” _ . 
Real or Perſonal. | 4334 
Inherent or Collateral, or to ſtand ſeiſed to Uſes. 
Copulative or Disjunctive. 3 
Where mutual Dilagreement ought t to be alled- 
ged. 354 
Election of the Covenantor or Covenantee. 355. 
Executed, Executory, or Preſent. — 358 
Affirmative or Negative. | 356 
Joint or Several. 357 
| Mutual and Reciprocal, 359 
Diſtinct and Several. | 362 
To convey Lands. 362 
Charter- party. 5 362 
Marriage. | 302 
To ſtand ſeiſed. 362 
Notwithſtandiog any Thing by him done to Ihe | 
contrary. | 363 
Covenants ſynonyma or diſtinct. 363 
Seiſed in Fee and has a Power to ſell. 363 


General or particular, and where the particular 
or expreſs Covenant qualifies the general or 


not. | — 364 
Obligatory or Declaratory, 365 
What Words will create or amount to an cx- 
preſs Covenant, or not. 3656 
The Word Covenant ſometimes ſounds in Cove- 
nant, ſometimes in Contract. 365 
Covenant on what Words; oblige, teneri et fir- 
miter obligari. 366 
Where the Word Covenant will make a Leaſe. 
| 66 
Demiſe and Grant, 1 366 
Vendidit, Aſſignavit et tranſtulit. 366 
Lieldiog and paying. | 366 
Words of Agreement make a Covenant. 366 
The Leſſee ſhall repair. 366 
Words in the Future Tenſe. 366 
Bond to pay 401. when an Account ſhall” be 
{tated, it is a Covenant. 007 
Covenant or Want according as. the Evic- 
tion is. 367 
Conceſſi et Feoffavi. 3 ae 


What Words amount to a So and not to 


a Condition, or to a Condition and not to a 
Covenant. | | 367 
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Covenants. | 


Leſſor, and not a Condition. Page 367 
Covenant in a firſt Lenſe, and Condition in a 


ſecond. 367 
Where a Covenant is a Condition to defeat the 
- | 368 
Paying and performing. | 368 
Where the Word pats amounts to a Condi- 
tion, and where not. 368 
What Words amount to a Condition, and not 
to a Covenant. 368 
A Condition though the Words ſound i in Cove- 
nant. 368 


Covenant not to diſturb any Tenants of the Ma- 


nor out of their Tenemenrs doing their Duty. 


368 


Where a Proviſs ſhall not make a Condition. 


| 309 
| Proviſo where it makes not a Leaſe, but only a| 


Covenant. | 369 
Where a Proviſo can "SLY no Effect as a Con- 
dition, but is by way of Agreement. 369 
Articles amounting to an immediate Leaſe. 369 
Where a Proviſo makes a Covenant and a Con- 


dition alſo. 369 
Where a Proviſo amounts to 4 Condition or a 
Covenant. | 369 


Provided alſo, and it is covenanted, granted and 


agreed; where it is a Covenant and where a 


Condition. 369 
Where a Proviſo is a bare Covenant, and why. 
| 369 
7 Proviſo abridging a Covenant. 370 


What Words of Covenant amount to a Grant, 
| Leaſe, Sc. and what to a Covenant only. 370 
Covenant to permit one to enjoy, &c. is a Co- 


venant and no Leaſe. | | 370 


Where a Covenant ſhall amount to a Grant. 370 


Covenant and Grant that one fhall enjoy the | 


Lands, &c. amounts to a Lealc. 350| 
Mortgage and not a Leaſz. 3700 
Covenant and Grant that one (hall have and hold 

the Lands, Sc. is a Leaſe, 371 
Agreement between Strangers not to amount to 

a Leaſe. 371 


5 "Articles make an immediate Lead tho? there 
is a Covenant therein that a Leaſe ſhall be 
made and ſealed. 


| 371 
How a Covenant in Law may be created, and | 


the Operation and Conlequents upon it. 371 


Tonceſſi or Demiſi. 371 
Aſſignee ſhall have an Action of Covenant on 
the Words Demiſe and Grant. . 372 
Particular Covenant ſubſequent qualities the 
Force of the Word Demiſe. 372 
Demiſi, conceſſi et ad firman tradidi. 372 
Vendidit, afſignavit et tranſtulit. — 3972 
Covenant in Law ought to be fixed upon an 
Eſtate. 373 


If a Stranger enters 8 the I ſe enters, no 
Covenant lies. 373 
No Covenant in Law pon Eviction of Goods. 


373 |: 


| 


A Covenant on the Fer of the Covenants. 8 Covenant in Law ſhall not hs 


extended to make a Man do more than he can. 


Page 37 
By whom Covenants may be made. 3 


With whom Covenants may be made. 374 


No Covenant or Grant to be made wich any one 
who is no Party to the Deed or Indenture; 
aliter in a Deed Poll. 374 

The Uſe and Operation of a Covenant. 374 


What ſhall be ſaid a good Covenant in Deed 


upon which an Action of Covenant may be 
had, and what not. . 375 
In reſpect of the Manner of making it. 375 
In reſpect of the Matter or Subſtance of it. 375 
Againſt Law, 376 
Impoilible, 376 
What ſhall be ſaid a good Covenant in Law, 
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Statute of Diltribution, where Provifioa has 


already been made for ſome of the Children 
of the lIatcſtate, 149 
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Goods they have in Right of their Church. 


. 793 

Election. Where it muſt be made. 437 
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Where Uſes extinguiſhed ſhall revive by Entry. 
042 
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I 


133. 


743 


bs 


Erchanges. Who may take Den of a 
void or voidable Exchange, or not. Page 744 
How an Exchange ſhall be conſtrued and 3 
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Of Livery of Seiſin by a Feme Covert. 521 

Of a Fine by or to a Feme Covert. 543, 544 

Of a Grant by a Feme Covert. 662 


To a Feme Covert. 665 
Whether a Feme Covert is capable of making a 
Will. 790 
Or De viſe. 792 
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Eſtate. 486 
_ Muſt be by Writing with Livery of Seiſin. 486 
Of the Antiquity of Feoffments. 487 
Of the Kinds of Feoffments. 487 
The Difference between a Feoffment at Com- 
mon Law and a Feoffment by the Statute 


1. A: 3 488 
Feoffment how made and executed. 488 
What amounts to a Feoffment. 489 


The Difference between a Feoffment to Ulcs, 
and a Covenant to ſtand ſeiſed to Uſes. 490 


Feoff- 


— ————ůp — 


TABLE. 


Feolfn ments. The 
Feoßkments. In what Caſes Uſes are veſted or | Feoffinents, How Livery muſt be made. Page 
changed by a Feoffment. Page 490 | | | 523 
Livery to one in the Abſence of the other Feof- 


Of Feoffmen's upon Conditions and to the Uſes 
of another, and to a Will. 491 
Of the Nature, Operation and Force of a Feoft- 
ment, 
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Commiſſioners, | 653 
Their Duty. | | | 69 
Before whom to be end | 553 


How to ſue out and levy Fines in general. 554 
How to acknowledge a Fine at the Bar. 554 


Hao to ſue out a Fine before the Chief Juſtice 


of the Common Pleas. 555 
How a Fine muſt be acknowledged before a 
Judge of the Common Pleas 1 in the Country. 

555 


-.: The Nudngr of acknowledging and levying | 


.. Fines before Commiſſioners. 555 


2] In what Caſes a Dedimus Poteſtalem may iſſue. 


45 
5 How to ſue out a Dedimus Poteſtatem. 556 
How the Commiſſioners are to take the Ac- 


knowledgment of a Fine, and return, or cer- | 


tify the ſame into the Court of Common 


Ms TO 557 
How the Fine muſt be tranſmitted to Ry al- 


lowed by a Judge of the Common Pleas. 557 | 


How to paſs a Fine (after it is allowed) through 
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All Perſons whatever that have  prefen Right 
and no Impediment. 5711 


> Vor. L 


— 


— 
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